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PREFACE 


TO    THE    AMERICAN    EDITION. 


The  design  and  scope  of  this  work  may  be  gathered  from  the 
Author's  preface.  It  is  "  to  supply  the  student  with  a  concise 
and  connected  statement  of  the  present  law  and  practice  affect- 
ing vendors  and  purchasers  of  real  estate,  and  the  practitioner 
with  a  portable  book  of  reference  to  the  recent  and  the  most 
important  early  authorities  on  the  subject." 

An  examination  of  the  work  will  determine  how  fajr  and  how 
faithfully  the^  plan  proposed  has  been  executed.  The  reader 
will  discover  that  it  is  an  elegant,  learned,  and  lucid  exposition 
of  one  of  the  most  interesting  and,  at  the  same  time,  most 
abstruse  branches  of  the  law.  He  will  find  the  arrangement 
good  and  the  several  points  clearly  stated  and  satisfactorily 
supported  by  authorities.  He  will,  moreover,  be  aided  in  his 
investigations  by  a  very  copious  index  and  a  very  full  table  of 
contents  and  table  of  cases. 

Having  been  very  recently  issued  from  the  London  press,  it 
contains  numerous  important  decisions  which  cannot  be  found 
in  any  other  treatise.  It  has  profited  by  the  labors  of  all  its 
predecessors  in  this  field  of  inquiry,  and  has  aimed  (as  we 
think  successfully)  at  a  mean  between  meagerness  of  statement 
on  the  one  hand  and  prolixity  on  the  other.     Whatever  in 
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SuGDEN  ON  Vendors  is  still  law,  has  been  carefully  preserved, 
freed  from  cumbrous  and  useless  detail ;  while  all  that  is  obso- 
lete andjCODsequently,  of  no  practical  utility,  has  been  dropped. 

That  the  work  ^11  fully  answer  the  purposes  of  its  Author, 
as  announced  above,  there  cannot  be  a  doubt.  Indeed,  it  must 
eventually  become  a  text  book  for  students,  be  the  companion 
of  every  lawyer,  and  go  into  the  hands  of  many  holders  of  real 
estate  who  do  not  belong  to  our  profession. 

The  present  American  is  considerably  enlarged  from  the 
English  edition.  The  notes  which  are  extremely  copious  con- 
tain very  full  citations  from  the  English  as  well  as  American 
cases,  and  from  all  the  works  which  could  throw  light  on  the 
subjects  treated.  Among  the  more  important  of  the  latter  may 
be  mentioned  the  Treatise  of  Sir  E.  Sugden  on  Vendors  ; 
The  American  Chancery  Digest,  third  edition;  and  Mr. 
Barbour's  Practice  of  the  Court  of  Chancery.  The 
"  View  of  the  Law  of  Real  Property  in  England  and  the 
United  States^  by  the  American  Editor^  though  not  strictly 
appropriate  in  a  work  confined  to  vendors  and  purchasers,  is 
yet  given  as  a  convenient  epitome  of  a  kindred  branch  of 
the  same  interesting  and  important  subject. 

Thomas  W.  Waterman. 

New  York,  Ao.77  Nassau  Street.  July  iOth,  1851, 


PREFACE 


TO    THE    ENGLISH    EDITION. 


The  object  proposed  by  the  author  of  the  following  pages  has 
been  to  produce  a  work  which,  without  being  a  mere  elementary 
outline  on  the  one  hand,  or  a  mere  index  of  cases  oil  the  other, 
may  supply  the  student  with  a  concise  and  connected  statement 
of  the  present  law  and  practice  affecting  vendors  and  purchasers 
of  real  estate,  and  the  practitioner  with  a  portable  book  of  refer- 
ence to  the  recent  and  the  most  important  early  authorities  on 
the  subject. 

The  general  arrangement  is,  so  far  as  practicable,  chronologi- 
cal :  considering  in  regular  order  the  several  points  which  present 
themselves  to  notice  in  cases  where  an  ordinary  contract  is 
completed  in  the  usual  way,  without  litigation  actual  or  threat- 
ened ;  and  then  discussing,  under  separate  heads,  the  remedies 
of  either  party  or  his  representatives  in  cases  where  the  opposite 
party  refuses,  neglects,  or  is  unable  to  perform  his  agreement ; 
and  also,  the  variations  consequent  on  the  sale  being  under  a 
decree  of  the  Court  of  Chancery.  This  order  is  believed  to 
be  best  adapted  to  secure  attention  and  aid  the  memory,  and, 
therefore,  the  easiest  for  purposes  of  reference. 

The  establishment  of  a  General  Register  will,  of  course,  even- 
tuodly  effect  considerable  changes  in  the  law  and  practice  of 
sales ;  but,  inasmuch  as  no  part  of  the  present  system  would 
become  wholly  obsolete  until  many  years  after  such  a  plan  had 
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received  the  assent  of  the  Legislature,  it  has  not  been  considered 
necessary  or  expedient  to  delay  the  publication  of  the  present 
work.  Should,  however,  a  Register  Act  be  passed  in  the  ap- 
proaching session,  the  author  proposes  to  publish,  by  way  of 
supplement,  some  remarks  upon  the  general  provisions  and  ap- 
parent effect  of  the  enactment. 

In  conclusfbn,  he  cannot  but  express  a  hope  that  the  following 
pages  may  be  found  to  be  of  practical  utility.  That  a  treatise 
of  this  description  was  wanting,  has,  he  believes,  been  long  the 
opinion  of  many  members  of  the  profession  ;  among  whom,  as 
an  authority,  he  may  name  the  late  Mr.  Duvalj  upon  whose 
expressed  opinion  to  that  effect,  and  in  whose  lifetime  the  pre- 
sent work  was,  in  fact,  undertaken.  The  author's  professional 
engagements,  however,  have  extended  its  preparation  over  a 
longer  period  than  its  moderate  bulk  would,  perhaps,  seem  to 
require ;  the  task,  moreover,  having,  in  itself,  been  one  of  con- 
siderable labor,  as  he  has  examined,  and  endeavored  to  form  an 
independent  opinion  upon  the  applicability  of  every  authority 
cited  :  defects,  however,  he  is  fully  sensible,  must  and  do  exist ; 
many  of  which  an  undivided  attention  might  possibly  have  re- 
moved ;  but,  in  submitting  the  volume  to  the  profession,  he 
has,  at  least,  the  satisfactory  assurance  that  the  most  able  are, 
also,  in  general,  the  most  candid  and  lenient  critics. 

20,  Southampton  Buildings j 

Chancery  Lane^ 

1st  January  J  1851. 
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1.  Origin  of  property. 

The  origin  of  property  is  a  subject  of  curious  and  useful  spec- 
ulation. 

"  The  sense  of  property,"  says  Kent,  (2  Kent  Com.  318,)  « is 
inherent  in  the  human  breast;  and,  the  gradual  enlargement 
and  cultivation  of  that  sense,  from  its  feeble  force  in  the  savage 
state,  to  its  full  vigor  and  maturity  among  polished  nations, 
forms  a  very  instructive  portion  of  the  history  of  civil  society." 
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"Tliere  is  noiliing,"  says  Blackslone,  (2  Black.  Com.  2.) 
"  which  so  generally  strikes  ihe  imagination,  and  engnges  llic 
affections  of  mankind,  as  the  right  of  property  ;  or,  that  sole  and 
despotic  dominion  which  one  man  claims  and  exercises  over  the 
external  things  of  the  world,  in  total  exclusion  of  the  right  of 
any  other  individual  in  the  universe.  And  yet,  there  are  very 
few  that  will  give  themselves  the  trouble  to  consider  the  origi- 
nal and  foundation  of  this  right.  Pleased  as  we  are,  with  tho 
possession,  wc  seem  afraid  to  look  back  to  the  means  by  which 
it  was  acquired,  as  if  fearful  of  some  defect  in  our  title ;  or,  at 
best,  we  rest  satisfied*  with  the  decision  of  the  laws  in  our  favor, 
without  examining  the  reason  or  authority  upon  which  those 
laws  have  been  built.  We  think  it  enough  that  our  title  is  de- 
rived by  grant  of  the  former  proprietor,  by  descent  from  our  an- 
cestors, or  by  the  last  will  and  testament  of  the  dying  owner; 
not  caring  to  reflect,  that,  (accurately  and  strictly  speaking,) 
there  is  no  foundation  in  nature,  or  in  natural  law,  why  a  set  of 
words  upon  parchnient  should  convey  the  dominion  of  land — 
why  the  son  should  have  a  right  to  exclude  his  fellow  creatures 
from  a  determinate  spot  of  ground,  because  his  father  had  done 
so  before  him  ;  or,  why  the  occupier  of  a  particular  field,  or  of  a 
jewel,  when  lying  on  his  deathbed,  and  no  longer  able  to  main- 
tain possession,  should  be  entitled  to  tell  the  rest  of  the  world 
which  of  them  should  enjoy  it  after  him." 

Chancellor  Kent  remarks  that,  "  to  suppose  a  state  of  man 
prior  to  the  existence  of  any  notions  of  separate  property,  when 
all  things  were  common,  and  when  men  throughout  the  world, 
lived  without  law  or  government,  in  innocence  and  simplicity, 
is  a  mere  dream  of  the  imagination.  It  is  the  golden  age  of  the 
poets  which  forms  such  a  delightful  picture  in  the  fictions  adorn- 
rt  by  the  muse  of  Hesiod,  Lucretius,  Ovid,  and  Virgil.  And 
we  find  the  Roman  historians  and  philosophers  rivalling  the 
language  of  poetry  in  their  descriptions  of  some  imaginary  state 
of  nature  which  it  was  impossible  to  know,  and  idle  to  conjec- 
ture. No  such  slate  was  intended  for  man,  in  the  benevolent 
dispensations  of  Providence  ;  and,  in  following  the  migrations 
of  nations,  apart  from  the  book  of  Genesis,  human  curiosity  is 
unable  to  penetrate  beyond  the  pages  of  genuine  history ;  and 
Homer,  Herodotus,  and  Livy,  carry  us  back  to  the  confines  of 
the  fabulous  ages.  Man  was  fitted  and  intended  by  the  Author 
of  bis  being,  for  society  and  government,  and  for  the  acquisition 
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and  enjoyment  of  property.  It  is,  to  speak  correctly,  the  law  of 
his  nature ;  and  by  obedience  to  this  law  he  brings  all  his  facul- 
ties into  exercise,  and  is  enabled  to  display  the  various  and  ex- 
alted powers  of  the  human  mind." 

Exclusive  property,  in  the  temporary  use  of  the  soil  being  a 
natural  right,  and  ratified  by  the  express  gift  of  Gor],  cannot  be 
taken  away  by  the  laws  of  society.  It  owes  its  origin  to  the  ne- 
cessities of  the  species,  and  commences  before  the  institution  of 
civil  society,  and  beginning  of  states.  It  is  to  secure  it  that  po- 
litical associations  are  organized ;  and  it  never  becomes  more 
permanent  till  governments  acquire  stability  and  firmness.  As 
long  as  men  remained  in  the  wandering  state  of  hunters  and 
shepherds,  the  temporary  use  of  a  particular  spot  was  all  that 
their  necessities  required.  The  ceremony  provided  by  the  law 
of  nature  to  indicate  one's  intention  to  appropriate  a  portion  of 
the  common  property  to  private  use,  is  occupancy.  The  enjoy- 
ment having  commenced,  if  he  chose  to  exchange  places  with 
his  next,  or  some  remoter  neighbor,  he  could  transfer  his  right 
by  another  public  and  notorious  ceremony,  such  as  livery  of  sei- 
sin, or  permitting  the  transferee  to  enter.  This  peaceable  mode 
of  exchange  between  persons  tired  of  their  respective  situations, 
being  found  preferable  to  a  violent  one,  it  would  be  frequently 
repeated,  and  thus  become  in  time  the  customary  law  of  the  so- 
ciety. If  an  individual  occupied  a  spot  for  pasturage,  as  the 
first  occupation  would  be  justified  by  the  law  of  nature,  so  would 
be  its  continuance ;  and  if  his  neighbor  had,  in  the  same  man- 
ner, occupied  a  tract  for  culture,  a  desire  of  changing  pursuits 
might  lead  to  an  exchange  of  lands  which  would  be  evidenced 
by  mutual  occupations,  entries,  or  liveries  of  seisin.  All  this 
might  take  place  without  any  right  to  the  substance  of  the  soil 
being  recognized,  since  upon  abandonment  of  the  places  which 
had  thus  been  the  subjects  of  exchange,  they  might  be  occupied 
by  any  other  member  of  the  society.  For  the  temporary  exer- 
cise of  a  common  fight  cannot  mq^e  it  exclusive.  But  permanent 
property  in  the  soil  itself,  with  its  conco/nitants,  descent,  devise, 
partition  and  alienation,  are  creatures  of  civil  polity.  The  law 
of  nature  allows  to  each  individual  the  temporary  exclusive  use 
of  as  much  as  his  necessities  demand.  The  law  of  the  land  de- 
termines the  quantity  of  estate  which  each  individual  may  en- 
joy, alien,  devise,  forfeit,  or  leave  to  descend  to  his  children. 
The  idea  of  property  in  the  substance  of  the  earth  cannot  be  far 
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in  advance  of  an  exchange  of  one  spot  for  another,  or  of  the 
right  to  cultivate  one  place,  for  the  right  to  depasture  another. 
So  also,  when  the  mere  making  an  improvement  gives  us  the 
right  to  exclude  others  from  the  common  property  within  a  cer- 
tain distance  around  such  improvement ;  when  we  are  not  pre- 
sumed to  have  relinquished  our  improvements  until  we  have 
left  them  unoccupied  for  a  certain  length  of  time ;  when  we 
may  transfer  them  at  our  will  and  pleasure  while  we  live,  and 
designate  the  persons  who  shall  enjoy  them  when  we  die  ;  or 
when,  if  we  neglect  it,  the  law  will  secure  them  to  our  children. 

2.  7%^  distinctive  features  of  the  law  of  real  property  in  the 

two  countries. 

The  term  real  estate,  means  an  estate  in  fee,  or  for  life  in  land, 
and  does  not  comprehend  terms  for  years,  or  any  interest  short 
of  a  freehold.     (2  Kent,  401 ;  2  Cowen's  Rep.  497.) 

The  existing  law  concerning  real  property  forms  a  very  artifi- 
cial system.  In  England,  the  deep  traces  of  the  feudal  policy  are 
visible  in  every  part  of  the  doctrine  of  real  estate,  and  the  techni- 
cal language  and  many  of  the  technical  rules  and  fictions  of  that 
system,  are  still  retained.  The  Norman  conquest  overwhelmed 
landed  property  with  feudal  tenures  and  their  burdensome  pri« 
vileges.  To  these,  were  early  added  the  devices  of  ecclesiasti- 
cal bodies  to  amortize  land,  or  appropriate  it  to  themselves  in 
perpetuity.  For  this  purpose,  when  prevented  by  the  govern- 
ment, from  acquiring  it  by  direct  means,  they  introduced  a  va- 
riety of  inventions ;  as  leases  for  long  terms  of  600,  or  1000 
years,  recoveries  in  feigned  actions  at  law,  grants  to  nominal 
holders  to  the  use  of  the  religious  house.  These  uses  which 
were  borrowed  from  the  civil  law,  wero^^not  recognized  by  the 
judges  of  the  land,  but  enforced  by  the  Lord  Chancellor,  who 
was  then  usually  of  the  clergy.  The  two  former  practices,  the 
government  very  early  extinguished,  as  far  as  they  were  eva- 
sions against  the  law  of  mor|pain ;  though  they  are  still  in 
use  as  are  artificial  modifications  of  property.  Against  equita- 
ble uses  too,  it  interfered  ;  first  in  the  reign  of  Richard  III.,  and 
afterwards,  in  that  of  Henery  VIII.,  but  unsuccessfully,  since 
chancery  has  still  preserved  them  under  the  name  of  Trusts. 
By  the  reduction  indeed,  of  these  to  a  system,  they  have  as- 
sumed a  settled  character.  They  however  still  form  a  body  of 
laws,  distinct  firom,  but  operating  concurrently  and  occasionaUy, 
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in  conflicting  with,  the  rules  of  common  law ;  not  only  over  the 
same  property,  but  even  over  the  different  modifications  of  it,  in 
the  same  instrument.  "  Though  the  intricacies  and  burdens  of 
tenure,"  says  a  modern  English  writer, ''  were  greatly  diminish- 
ed at  the  Restoration,  yet  much  of  the  original  system  still  re- 
mains ;  together  with  many  theories  built  upon  it,  and  fictions, 
invented  occasionally  to  elude  it.  The  whole  tinctures  deeply 
our  laws  of  landed  property ;  though  discordant  from  the  senti- 
ments and  habits  of  modern  society,  and  even  from  the  leading 
maxim  of  modern  law,  which  usually  regards  land  as  a  com- 
mercial property,  and  discountenances  all  undue  restriction  on 
its  alienation.  When  we  add,  the  various  local  customs,  the 
inaptitude  of  such  a  body  of  law  to  the  purposes  of  commerce, 
and  to  the  rights  of  creditors ;  the  subtle  refinements  of  uses 
and  trusts ;  the  distinct  and  intricate  laws  of  tithes  ;  and  nume- 
rous other  servitudes  on  land,  of  less  ostensible  description,  we 
cannot  but  be  sensible  of  a  dense  medium  interposed  between 
us,  and  the  only  legitimate  qualities  of  property  ;  naitiely,  its  ca- 
pacities of  enjoyment,  succession,  and  alienation ;  its  liabilities, 
to  the  debts  of  the  owner,  and  to  his  duties  to  the  state." 

In  the  United  States,  the  law  of  real  property  though  less  ar- 
tificial, and  less  encumbered  with  details  and  nice  distinctions 
than  in  England,  yet  forms  a  very  important  branch  of  our  ju- 
risprudence. <<  When  our  forefathers  first  settled  here,  justice 
was  administered  in  a  summary  and  paternal  mode,  and  though 
the  English  common  law  was  the  basis  of  the  laws  of  the  colo- 
nies, yet  no  more  of  it  was  in  fact  introduced  than  was  thought 
to  be  suited  to  their  condition.  Parts  of  the  system  were  never 
adopted ;  others  fell  into  disuse.  The  colonial  legislatures  were 
constantly  altering  it  by  statutes ;  and  customs,  greatly  modify- 
ing it,  grew  up  gradually,  and  silently.  The  changes  that  were 
introduced,  whatever  their  defects  may  be,  had  a  healthy  and 
vigorous  character,  as  they  were  not  made  to  suit  the  antiquated 
system  of  feudalism,  but  the  actual  state  and  wants  of  the  com- 
munity. The  fathers  of  our  country  were  so  fortunately  situ- 
ated that  it  was  in  their  power  to  introduce  the  wisdom  of  a 
highly  civilized  nation,  while  they  had  scarcely  any  of  the  ob- 
stacles to  encounter  which  in  an  old  country,  the  prejudices  of 
many,  and  the  interests  of  a  few,  always  throw  in  the  way  of 
improvements.  They  could  apply  remedies  directly  and  prompt- 
ly to  the  sources  of  evil,  and  with  a  single  view  to  the  general 
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welfare."  Hence  our  exemption  from  those  feudal  restrictions 
which,  in  the  old  world,  interpose  so  many  impediments  to  the 
transfer  or  alienation  of  lands.  The  restlessness  and  ceaseless 
enterprize  moreover  which  enter  so  largely  into  our  national 
character,  lead  to  a  constant  interchange  of  property.  To  this 
add  the  extent  of  our  territory  and  the  cheapness  of  our  soil, 
which,  in  some  sections,  though  rich  in  the  bounties  of  nature, 
has  scarcely  any  nominal  value,  and  it  will  be  readily  perceived 
that  there  must,  in  the  very  nature  of  things,  be  a  wide  difference 
between  the  American  and  English  law  of  real  property.  Still, 
this  la^  owing  to  our  rapid  increase  in  population  and  wealth, 
is  yearly  becoming  more  important.  The  refining  and  elevating 
influences  of  our  widely  diffused  intelligence,  show  themselves 
no  less  in  the  tasteful  decorations  than  in  the  substantial  comforts 
of  our  homes,  and  the  embellishments  of  art,  while  they  beautify, 
and  enhance  the  pecuniary  value  of  our  lands,  also  increase  our 
local  attachments,  and  our  estimate  of  property  in  the  soil. 

3.   Title  of  land. 

In  England  there  are  no  lands  to  which  the  term  tenure  does 
not  strictly  apply,  nor  any  proprietors  of  land,  except  the  king, 
who  are  not  legally  tenants.  Indeed,  tenure  is  inseparable  from 
the  idea  of  property  in  land,  according  to  the  theory  of  the 
English  law.  To  express  the  highest  interest  that  a  subject  can 
have  in  land,  the  terms  fee  simple,  or  a  tenancy  in  fee,  are  used 
and  some  other  person  is  supposed  to  retain  the  absolute  and  ul- 
timate right  The  king  is,  by  fiction  of  law,  the  great  lord  par- 
amount, and  supreme  proprietor  of  all  the  lands  in  the  kingdom, 
and  for  which  he  is  not  bound  by  services  to  any  superior.  So 
thoroughly  does  this  notion  of  tenure  pervade  the  common  law 
doctrine  of  real  property  that  the  king  cannot  grant  land  to 
which  the  reservation  of  tenure  is  not  annexed  though  he  should 
declare  otherwise  in  express  words.     (3  Kent  Com.  485.) 

In  this  country,  we  have  adopted  the  fundamental  principle 
in  the  English  law,  relative  to  the  source  of  title  to  land,  and 
applied  it  to  our  republican  government.  Hence,  it  is  a  settled 
doctrine  with  us,  that  all  valid  individual  title  to  land  within  the 
United  States,  is  derived  from  the  grant  of  our  own  local  govern- 
ments, or  from  that  of  the  United  States,  or  from  the  crown,  or 
royal  chartered  governments,  established  here  prior  to  the  revo- 
lution.   (See  3  Kent's  Com.  377,  378.)    When  this  continent 
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was  first  discovered  the  discovery  was  held  to  give  to  the  go- 
vernment by  whose  subjects  or  authority  it  was  made,  a  title  to 
the  country,  and  the  sole  right  of  acquiring  the  soil  from  the 
natives  as  against  all  other  European  powers.    The  relation 
which  subsisted  between  the  discoverer  and  the  Indians  neces- 
sarily impared  to  a  great  degree,  the  rights  of  the  original  in- 
habitants, and  the  Europeans,  by  their  superior  genius,  soon 
obtained  the  ascendancy,  assuming  the  ultimate  dominion  of  the 
soil  to  be  in  themselves,  and  claiming  the  exclusive  right  to 
grant  a  title  to  it,  subject  only,  to  the  Indian  right  of  occupancy. 
"  This  assumed,  but  qualified  dominion  over  the  Indian*  tribes  " 
says  Kent,  (3  Kent's  Com.  380,  381,)  "  regarding  them  as  enjoy- 
ing no  higher  title  to  the  soil  than  that  founded  on  simple  occu- 
pancy, and  to  be  incompetent  to  transfer  their  title  to  any  other 
power  than  the  government  which  claims  the  jurisdiction  of 
their  territory,  by  right  of  discovery,  arose,  in  a  great  degree, 
from  the  necessity  of  the  case.    To  leave  the  Indians  in  posses- 
sion of  the  country,  was  to  leave  the  country  a  wilderness ;  and 
to  govern  them  as  a  distinct  people,  or  to  mix  with  them  and  ad- 
mit them  to  an  intercommunity  of  privileges,  was  impossible 
under  the  circumstances  of  their  relative  condition.    The  pecu- 
liar character  and  habits  of  the  Indian  nations  rendered  them 
incapable  of  sustaining  any  other  relation  with  the  whites,  than 
that  of  dependence  and  privilege.    There  was  no  other  way  of 
dealing  with  them  than  keeping  them  separate,  subordinate,  and 
dependent,  with  a  guardian  care  thrown  around  them,  for  their 
protection.    The  rule  that  the  Indian  title  was  subordinate  to 
the  absolute,  ultimate  title  of  the  government  of  the  European 
colonists,  and  that  the  Indians  were  considered  as  occupants, 
and  entitled  to  protection  in  peace,  in  that  character  only,  and 
Incapable  of  transferring  their  rights  to  others,  was  the  best  one 
that  could  be  adopted  with  safety.    The  weak  and  helpless  con- 
dition in  which  we  found  the  Indians,  and  the  immeasurable 
superiority  of  their  civilized  neighbors,  would  ^lot  admit  of  the 
application  of  any  more  liberal  and  equal  doctrine  to  the  case  of 
Indian  lands  and  contracts.    It  was  founded  on  the  pretension 
of  converting  the  discovery  of  the  country  into  a  conquest ;  and 
it  is  now  too  late  to  draw  into  discussion  the  validity  of  that 
pretension,  or  the  restrictions  which  it  imposes.    It  is  established 
by  numerous  compacts,  treaties,  laws,  and  ordinances,  and  found- 
ed on  inunemorial  usage.    The  country  has  been  colonized  and 
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no  court  of  justice  can  permit  the  right  to  be  disturbed  by  spe- 
culative reasonings  on  abstract  rights."  It  was  a  long  time  a 
question  in  the  State  of  New  York,  whether  the  constitutional 
prohibition  of  purchases  from  the  Indians  was  applicable  to  pur- 
chases from  individuals,  or  only  those  from  the  Indian  nations 
or  governments.  It  was  finally  held  lo  extend  to  the  former, 
being  introduced  for  the  benefit  and  protection  of  the  Indians, 
as  well  as  the  good  of  the  state,  and  therefore  entitled  to  a  be- 
nign and  liberal  interpretation.  (See  1  Hilliard  on  Real  Proper- 
ty and  cases  cited,) 

The  idea  of  tenure,  or  in  other  words  the  holding  of  a  supe- 
rior lord,  also  pervades  the  law  of  real  property  in  this  country. 
Indeed,  the  only  feudal  fictions  and  services  which  can  be  pre- 
sumed to  be  retained,  in  any  part  of  the  United  States,  consist 
of  the  feudal  principle  that  the  lands  are  held  of  some  su- 
perior, or  lord,  to  whom  the  obligation  of  fealty,  and  to  pay  de- 
terminate rent,  are  due.  Though  the  title  to  land  is  essentially 
allodial,  and  every  tenant  in  fee  simple,  has  an  absolute  and  per- 
fect title,  yet,  in  technical  language  his  estate  is  called  an  estate 
in  fee  simple,  and  the  tenure  free  and  common  socage.  By  so- 
cage tenure  is  meant  lands  held  by  a  fixed  and  determinate  ser- 
vice, which  is  not  military,  nor  in  the  power  of  the  superior  to 
vary  at  pleasure.  The  certainty,  and  pacific  nature  of  the  ser- 
vice, rendered  this  species  of  tenure  a  safe  guard  against  the 
wanton  exactions  of  the  feud^  lords,  and  made  it  of  great  value 
in  the  view  of  the  ancient  English  ;  so  that  they  esteemed  it  a 
point  of  the  utmost  importance  to  change  their  tenures  by  knight 
service,  into  tenure  by  socage.  Socage  tenures,  are  however,  of 
feudal  extraction,  and  retain  some  of  the  leadmg  properties  of 
feuds.  (See  3  Kent's  Com.  509.)  But  though  the  doctrine  of 
feudal  tenure  by  fee  and  common  socage,  may  be  applicable  in 
theory,  to  a  great  part  of  the  real  property  in  this  country,  char- 
tered and  possessed  before  our  revolution,  and  though  every  pro- 
prietor be  considered  as  holding  an  estate  in  fee  simple,  none  of 
the  inconveniences  of  tenure  are  felt  or  known,  and  the  tenant 
in  fee,  is,  to  all  intents  and  purposes,  absolute  owner.  In  Ohio, 
and  the  other  Western  States  formed  from  the  North  Western 
Territory,  it  is  maintained  that  in  consequence  of  the  ordinance 
of  1787  as  the  ground  work  of  their  laws  and  the  absence  of 
any  adoption  or  immemorial  usage  of  English  principles,  not 
one  doctrine  remains  in  force  that  can  be  deduced  from  tenure^ 
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but  real  estate  is  owned  by  an  absolute  and  allodial  title.  The 
New  York  revised  statutes  abolish  the  existing  theory  of  feudal 
tenures  of  every  description,  with  all  their  incidents  and  declare 
all  lands  within  the  state  to  be  allodial,  and  vest  the  entire  and 
absolute  property  in  the  owners  according  to  the  nature  of  their 
respective  estates  subject  only  to  the  liability  to  escheat.  (N.  Y. 
R.  S.  vol.  1,  718,  sec.  3.)  So  the  statute  law  of  Connecticut, 
(Rev.  L.  348)  after  reciting  that  whereas,  by  the  establishment 
of  the  independence  of  the  United  States  the  citizens  of  the 
state  became  vested  with  an  allodial  title  to  their  lands  provides 
that  every  proprietor  of  lands  in  fee  simple  has  an  absolute  and 
direct  property  aiid  dominion  therein,  and  that  patents  or  grants, 
from  the  general  assembly  of  the  colony  according  to  the  char- 
ter of  Charles  II.,  are  effectual  in  passing  an  estate  to  the  pur- 
chasers and  their  heirs  forever.  In  Maryland,  Pennsylvania  and 
Michigan,  lands  are  declared  to  be  holdea  by  an  allodial  title. 
(5  Rawle,  112, 113 ;  10  Gill  &  John.  443  ;  Mich.  L.  393.)  «  On 
the  whole,  it  may  be  safely  said,  that  with  regard  to  the  whole 
United  States  alike,  the  feudal  .system  as  a  law  of  tenures  is 
abolished ;  and  the  remark  of  Chancellor  Kent  (4  Kent's  Com. 
3,)  is  strictly  true,  that  an  estate  in  fee  and  pure  allodium  and 
an  estate  in  fee  simple  absolute  Ipth  mean  the  most  ample  and 
perfect  interest,  which  can  be  owned  in  land."  (See  Hilliard  on 
Real  Property,  vol.  1,  p.  81.) 

4.  Estate  in  fee  simple. 

In  England,  to  create  an  estate  in  fee  simple,  words  of  inher- 
itance are  necessary :  that  is,  the  gift  must  be  to  the  grantee  and 
his  heirs,  unless  in  cases  of  wills,  where  tantamount  expressions 
are  admitted.  The  limitation  to  the  heirs  must  be  made  in  di- 
rect terms,  or  by  immediate  reference ;  and  no  substituted  words 
of  perpetuity,  except  in  special  cases,  will  be  allowed  to  supply 
their  place.  If  a  man  purchases  lands  to  himself  ferever,  or  to 
him  and  his  assigns  forever,  he  takes  but  an  estate  for  life. 
Though  the  intent  qf  the  parties  be  ever  so  clearly  expressed  in 
the  deed,  a  fee  cannot  pass  without  the  word  heirs.  This  rule 
is  of  feudal  origin.  Feuds  were  anciently  granted  chiefly  with 
reference  to  the  personal  qualifications  of  the  grantee,  and  there- 
fore terminated  with  his  life,  unless  the  intent  of  the  donor  ma- 
nifestly appeared  to  the  contrary.  But  the  rule  has  exceptions. 
Grants  to  corporations  aggregate  pass  the  fee  without  the  words 
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heirs  or  successors,  because  in  judgment  of  law  a  corporation 
never  dies,  but  is  immortal,  by  means  of  perpetual  succession. 
(Co.  Litt.  9.  b.  273.)  In  wills  a  fee  will  also  pass  without  the 
word  heirs,  if  the  intention  to  pass  a  fee  can  be  clearly  ascer- 
tained from  the  will,  or  a  fee  be  necessary  to  sustain  the  charge 
or  trust  created  by  the  will.  Equity  will  also  supply  the  omis«> 
sion  of  words  of  inheritance  ;  and  in  contracts  to  convey,  it  will 
sustain  the  right  of  the  party  to  call  for  a  conveyance  in  fee, 
when  it  appears  to  have  been  the  intention  of  the  contract  to 
convey  a  fee.    (Comyn's  Dig.  tit.  Chan.) 

The  New  York  revised  statutes,  (vol.  2,  p.  33,)  provides  that 
<*  the  the  term  <  heirs,^  or  other  words  of  inheritance,  shall  not 
be  requisite  to  create  or  convey,  an  estate  in  fee  ;  and  every  grant 
or  devise  of  real  estate,  or  any  interest  therein,  hereafter  to  be 
executed,  shall  pass  all  the  estate  or  interest  of  the  gmntor  or  tes- 
tator, unless  the  intent  to  pass  a  less  estate  or  interest,  shall  ap- 
pear by  express  terms,  or  be  necessarily  implied  in  the  terms  of 
such  grant."  And  further,  that  "  in  the  construction  of  every 
instrument  creating  or  conveying,  or  authorizing  the  creation 
or  conveyance  of,  any  estate  or  interest  in  lands  it  shall  be  the 
duty  of  courts  of  justice  to  carry  into  effect  the  intent  of  the 
parties,  so  far  as  such  intent  can  be  collected  from  the  whole  in- 
strument, and  is  consistent  with  the  rules  of  law."  In  Virginia, 
Kentucky,  Mississippi,  Missouri  and  Aiabama,  the  words  heirs 
or  other  words  of  inheritance,  are  no  longer  requisite,  to  create 
or  convey,  an  estate  in  fee ;  and  every  grant  or  devise  of  real 
estate,  made  subsequent  to  the  statute,  passes  all  the  interest  of 
the  grantor  or  testator,  unless  the  intent' to  pass  a  less  estate  or 
interest,  appears  in  express  terms,  or  by  necessary  implication. 
New  Jersey,  North  Carolina,  and  Tennessee,  have  declared  by 
statute  that  a  devise  of  lands  shall  be  construed  to  convey  a  fee 
simple,  unless  it  appears,  by  express  words  or  manifest  intent, 
that  a  lesser  estate  was  intended ;  leaving  deeds  to  stand 
upon  the  settled  rules  and  construction  of  the  common  law. 
The  law  is  the  same,  in  Georgia,  Arkansas,  and  Illinois.  In 
Ames  V.  Burt,  I  Verm.  Rep.  306,  it  was  held,  that  a  lease  to 
continue  "  for  the  full  term  of  a  thousand  years,  or  as  long  as 
wood*  grows,  or  water  runs  "  conveys  an  estate  in  fee. 

6.  Estates  Tail. 
^  The  doctrine  of  estates  tail "  says  Kent,  (4  Kent's  Com.  14,) 
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"  and  the  complex  and  multifarioiis  learning  connected  with  it, 
have  become  quite  obsolete,  in  most  parts  of  the  United  States." 
In  Virginia,  Kentucky,  Tennessee,  North  Carolina,  Indiana, 
Creorgia,  Mississippi,  Alabama,  and  Michigan,  entailments  are 
expressly  abolished,  or  estates  tail  declared  to  be  estates  in  fee 
simple.  In  South  Carolina  and  Louisiana  they  never  existed ; 
while  in  other  states  they  exist  in  a  qualified  degree.  In  Illi- 
nois, Missouri,  and  Arkansas,  the  donee  in  tail  takes  a  life  es- 
tate, and  his  issue  a  fee  simple.  In  New  Jersey,  Ohio  and  Con- 
necticut, estates  tail  become  estates  in  fee  simple  in  the  heirs  of 
the  original  owner.  In  Vermont,  the  constitution  provides  that 
the  legislature  shall  regulate  entails  in  such  manner  as  to  pre- 
vent perpetuities.  In  Pennsylvania,  Maryland,  Massachusetts, 
Maine,  and  Delaware,  estates  tail  may  be  copveyed,  and  in 
Rhode  Island  and  Virginia,  conveyed  or  devised  so  as  to  pass  a 
fee  simple.  "  Entailments  "  says  Kent  (4  Kent's  Com.  20)  "  are 
recommended  in  monarchical  governments,  as  a  protection  to 
the  power  and  influence  of  the  landed  aristocracy ;  but  such  a 
policy  has  no  application  to  republican  establishments,  wheie 
wealth  does  not  form  a  permanent  distinction,  and  under  which, 
every  individual,  of  every  family,  has  his  equal  rights,  and  is 
equally  invited,  by  the  genius  of  the  institutions,  to  depend  upon 
his  own  merit  and  exertions.  Every  family  stripped  of  artifi- 
cial supports,  is  obliged,  in  this  country,  to  repose  upon  the  vir- 
tue of  its  descendants,  for  the  perpetuity  of  its  fame." 

6.  Tenancy  by  the  curtesy. 

The  estate  of  tenancy  by  the  curtesy  is  not  peculiar  to  the 
English  law,  for  it  is  found,  with  some  mc^difioations,  in  the  an- 
cient laws  of  Scotland,  Ireland,  Normandy  and  Germanjr.  It 
is  said  not  to  be  of  feudal  origin,  but  that  it  QSm  be  traced  to  one 
of  the  rescripts  of  the  Emperor  Constantine.  It  exists  in  most 
of  the  United  States,  as  at  common  law,  being  generally  noticed 
in  the  statutes,  if  at  all,  merely  by  a  recognition  of  the  common 
law  rule.  The  right  of  the  husband  as  tenant  by  the  curtesy^ 
is  expressly  given  by  stfitute,  substantially  in  the  language  of 
Littleton,  in  the  States  of  Maine,  Massachusetts,  Vermont,  Rhode 
Island,  Delaware,  Michigan,  and  Indiana.  In  other  states,  it 
has  been  incidentally  recognized  as  an  existing  legal  estate, 
either  in  statutes  or  judicial  decisions.  In  South  Ceurolina,  it 
has  ceased,  by  provision  of  an  act  in  1791  relative  to  the  distri- 

C 


xviii  A  GENERAL  VIEW  OF  THE 

buiion  of  %fUestat^9  estates^  which  gives  to  the  husband  survir- 
ing  his  wife,  the  same  share  of  her  real  estate  as  she  would 
have  taken  out  of  his,  if  left  a  widow,  and  that  is  either  one 
moiety  or  one-third  of  it,  in  fee,  according  to  circumstances.  In 
Georgia  also,  tenancy  by  curtesy  does  not  exist ;  because  all 
marriages  since  1785,  vest  the  real  equally  with  the  personal  es- 
tate of  the  wife  in  the  husband.  In  Louisiana  the  law  of  hus- 
band and  wife,  is  based  upon  principles  irreconcilable  with  the 
existence  of  tenancy  by  the  curtesy.  In  Vermont,  it  seems 
the  husband  formerly  had  curtesy  in  a  fee  simple,  only  where 
the  issue  had  died  under  age  and  without  children ;  but  now, 
curtesy  is  as  at  common  law  ;  with  the  exception,  that  if  the 
wife  leaves  issue  by  a  former  husband,  curtesy  does  not  attach 
to  such  lauds  as  descend  to  them. 

The  general  rule  is,  that  the  wife  or  the  husband  in  her  right, 
must  have  been  seised  oi  the  lands.  And  of  corporeal  heredita- 
ments there  must  be  a  seisin  in  deed.  Thus,  if  lands  descend 
to  a  woman,  who  afterwards  marries  and  has  issue,  but  dies  be- 
fore entry,  the  husband  shall  not  have  curtesy.  This  rule  has 
been  changed  in  Connecticut,  Pennsylvania,  and  Tennessee,  and 
a  right  to  seisin  or  potential  seisin  merely,  there  being  no  ad- 
verse possession,  and  whether  such  seisin  were  acquired  by  de- 
scent, devise  or  conveyance,  there  is  sufficient  to  give  curtesy. 
And  the  rule  is  not  applicable  to  wild  lands,  of  which  the  mere 
ownership,  is  in  general  equivalent  to  actual  possession.  Nor  to 
incorporeal  hereditaments,  where  no  actual  seisin  is  possible. 
Thus  where  a  wife  seised  of  a  rent  dies  before  it  falls  due,  the 
husband  shall  have  curtesy.  In  New  York,  the  husband  of  a 
woman  who  is  either  heir  or  devisee,  biix  has  never  entered,  shall 
not  have  curtesy.  It  is  said  the  requisition  of  actual  seisin  is 
limited  to  these  two  cases,  and  is  not  applicable  where  the  wife 
claims  under  a  deed ;  which  by  the  statute  of  uses  transfers  ac- 
tual seisin  without  entry.  So,  if  the  husband  and  wife  recover 
her  lands  by  suit,  this  is  a  sufficient  seisin  for  curtesy.  So  with 
a  decree  for  partition.  In  Pennsylvania,  the  husband  shall  not 
have  curtesy,  where  the  wife  has  a  mere  naked  seisin,  as  trustee 
to  the  freehold,  though  she  also  holds  a  beneficial  interest  in  the 
reversion.  (See  Hilliard  on  Real  Property,  vol.  1  p.  Ill, and  au- 
thorities.) Upon  this  subject,  Kent  (4  Kent  Com.  29,)  says : 
"  The  wife,  according  to  the  English  law,  must  have  been  seised 
in  fiaict,  and  in  deed,  and  not  merely  of  a  seisin  in  law,  of  an 
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estate  of  inheritance,  to  entitle  the  husband  to  his  curtesy.  The 
possession  of  the  lessee  for  years,  is  the  possession  of  the  wife 
as  reversioner ;  but  if  there  be  an  outstanding  estate  for  life,  the 
husband  cannot  be  tenant  by  the  curtesy  of  the  wife's  estate  in 
reversion,  or  remainder,  unless  the  particular  estate  be  ended 
during  the  coverture.  This  is  still  the  general  rule  at  law, 
though  in  equity^  the  letter  of  it  has  been  relaxed  by  a  free  and 
liberal  construction.  The  circumstances  of  this  country  have 
justly  required  some  qualification  of  the  strict  letter  of  the  rule 
relative  to  a  seisin  in  fact  by  the  wife  ;  and  if  she  be  owner  of 
waste  uncultivated  lands  not  held  adversely,  she  is  deemed 
seised  in  fact,  so  as  to  entitle  her  husband  to  his  right  of  cur- 
tesy. The  title  to  such  property  draws  to  it  the  possession; 
and  that  constructive  possession  continues,  in  judgment  of  law, 
until  an  adverse  possession  be  clearly  made  out ;  and  it  is  a 
settled  point  in  our  courts,  that  the  owner  of  such  lands  is  deem- 
ed in  possession,  so  as  to  be  able  to  maintain  trespass  for  enter- 
ing upon  the  land,  and  cutting  the  timber.  To  entitle  the  hus- 
band to  curtesy,  he  must  be  a  citizen  and  not  an  alien,  for  an 
alien  husband  was  not  at  common  law  entitled  to  curtesy,  any 
more  than  an  alien  wife  was  entitled  to  be  endowed;  and  the 
wife  must  have  had  such  a  seisin  as  will  enable  her  issue 
to  inherit ;  and  therefore,  if  she  claims  by  descent  or  devise,  and 
dies  before  entry,  the  inheritance  will  go,  not  to  her  heir,  but  to 
the  heir  of  the  person  last  seised,  and  the  husband  will  not  have 
bis  curtesy.  The  rule  has  been  carried  still  further  in  this  coun- 
try ;  and  in  one  state,  where  the  title  by  curtesy  is  in  other  res- 
pects as  in  England,  it  is  decided,  that  it  was  sufficient  for  the 
claim  of  curtesy,  that  the  wife  had  title  to  the  land,  though  she 
was  not  actually  seised,  nor  deemed  to  be  so.  The  law  of  cur- 
tesy in  Connecticut,  is  made  to  symmetrize  with  other  parts  of 
their  system ;  and,  in  that  state,  ownership,  without  seisin,  is 
sufficient  to  govern  the  descent  or  devise  of  real  estate." 

7.  Dower. 

The  estate  which  the  widow  acquires  by  law,  in  a  certain  por- 
tion of  her  husband's  real  property,  after  his  death,  for  the  sup- 
port and  maintenance,  is  called  dower.  It  is  derived  from  the 
Germans,  who  when  they  established  themselves  in  the  southern 
parts  of  Europe,  and  reduced  their  customs  into  writing,  fixed 
the  portion  of  the  husband's  lands,  which  he  might  allot  for  the 
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wife's  dower.  The  Longobardic  Code  directed  that  it  should 
consist  of  a  fourth  part,  the  Gothic  of  the  tenth ;  and  in  process 
of  time,  regular  forms  were  invented  for  the  purpose  of  consti- 
tuting dower.  The  Saxons,  like  all  the  other  German  nations. 
were  well  acqutained  with  the  custom  of  dower ;  and  a  widow 
among  them  was  entitled  to  a  moiety  of  her  husband's  property 
for  her  life,  but  which  she  forfeited  by  a  second  marriage.  It  is 
not  known  whether  the  Conqueror  made  any  alteration  in  the 
Anglo  Saxon  customs  respecting  dower;  so  that  it  probably 
continued  to  consist  of  a  moiety  of  the  husband's  lands,  upon 
condition  that  the  widow  remained  chaste  and  unmarried.  But 
by  the  charter  of  King  Henry  I.  this  condition  of  chastity  and 
widowhood  was  only  required  where  there  was  issue.  This 
law  however,  seems  to  have  been  altered  in  the  reign  of  King 
Henry  II.  Then  every  man  was  bound,  both  by.  the  civil  and 
ecclesiastical  law,  to  endow  his  wife  at  the  time  of  his  marriage ; 
•either  by  naming  the  dower  in  particular,  or  by  endowing  her 
generally,  of  all  his  lands.  If  he  endowed  her  generally,  the 
wife  was  entitled  to  one  third  of  the  husband's  freehold.  If  he 
named  a  dower  which  amounted  to  more  than  a  third,  it  was  not 
allowed,  but  was  reduced  to  a  third.  Nor  was  the  wife  entitled 
to  dower  out  of  any  of  her  husband's  subsequent  acquisitions, 
unless  he  specially  engaged  before  the  priest  to  endow  her  of 
them.  Nothing  is  mentioned  in  King  John's  Magna  Charta,  or 
the  first  charter  of  Henry  III.,  respecting  dower;  but  in  the 
charters  of  1217,  and  1224,  it  is  declared  that  dower  should  con- 
sist of  a  third  of  all  the  lands  which  the  husband  held  during 
his  life,  unless  the  wife  had  been  endowed  of  a  smaller  portion, 
at  the  church  door.     (See  1  Greenl.  Cruise,  p.  163,  164.) 

Dower  maybe  stated  generally  to  exist  where  a  man  is  seised 
of  an  estate  of  inheritance,  and  dies  in  the  lifetime  of  his  wife. 
In  that  case,  she  is  at  common  law  entitled  to  be  endowed  of  the 
third  part  of  all  the  lands  whereof  her  husband  was  seised, 
either  in  deed  or  in  law,  at  any  time  during  the  coverture,  and 
of  which  any  issue  which  she  might  have  had,  might  by  pos- 
sibility have  been  heir.     (4  Kent,  34.) 

In  this  country,  the  law  relative  to  dower,  though  substanti- 
ally as  above,  is  yet  somewhat  varied  by  statute,  in  the  different 
states. 

As  the  wife's  inchoate  title  is  an  incumbrance  upon  the  land 
it  is  usucd  for  the  purchaser  to  require  a  release  of  her  right,  upon 
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any  sale  made  by  the  husband  ;  which  is  generally  done  by  her 
joining  with  him  in  the  deed,  with  apt  words  for  that  purpose. 
The  claim  of  dower  attaching  upon  all  the  lands  whereof  the 
husband  was  seised  at  any  time  during  the  coverture,  is,  in  point 
of  fact,  of  little  or  no  use,  unless  the  husband  dies  seised  ;  for 
it  is  in  practice,  almost  universally  extinguished,  by  the  act  of 
the  wife  in  concurrence  with  the  husband,  upon  sales  and  mort- 
gages of  real  estate.    And  since  the  existence  of  the  title  only 
serves  to  increase  the  expense,  and  multiply  the  forms  of  alien- 
ation, in  several  of  the  states  the  title  to  dower  is  restricted  to 
lands  of  which  the  husband  died  seized.    Such  is  the  law  of 
Vermont,  New  Hampshire,  Tennessee,  North  Carolina,  Connec- 
ticut and  Greorgia.    In  South  Carolina  the  real  estate  of  an 
intestate  is  distributed,  one-third  to  the  widow  in  fee,  and  the 
residue  to  his  children ;   and  if  the  intestate  leaves  no  lineal 
descendant,  nor  lineal  ancestor,  nor  brother  or  sister  of  the  whole 
blood,  or  their  children,  nor  brother  or  sister  of  the  half  bloody 
his  widow  takes  two-thirds  of  the  real  estate  in  fee,  and  in  all 
other  cases,  she  takes  a  moiety.    In  Ohio,  the  widow  is  dowable 
not  only  of  her  husband's  legal  estates  of  inheritance,  but  also 
of  one-third  part  of  all  the  right,  title,  or  interest,.that  her  hus-  ' 
band,  at  the  time  of  his  decease,  had  in  any  lands  and  ten^, 
ments,  held  by  bond,  article^  lease,  or  other  evidence  of  claim. 
But  she  is  held  not  dowable  of  an  equitable  estate  which*  the  f 
husband,  in  good  faith,  has  aliened  ;  nor  of  lands  purchased  by 
him  in  his  own  name  with  moneys  entrusted  to  him  by  another. 
In  Georgia,  the  widow  and  children  of  an  intestate  inherit  his 
estate  in  equal  shares ;  and  if  he  dies  without  issue,  she  inher- 
its the  whole.    And  in  all  cases,  the  widow  is  bound,  within 
one  year  from  the  death  of  her  husband,  to  elect  whether  she 
she  will  take  under  the  will,  if  any,  or  the  statute  of  distribu- 
tions, if  there  is  no  will,  or  will  claim  her  dower;  and  if  she 
does  not  so  elect,  she  will  be  presumed  to  have  claimed  her 
dower.    In  Missouri  the  common  law  right  of  dower  is  extend- 
ed to  leasehold  estates  for  a  term  of  twenty  years  or  more.    In 
Mississippi,  if  there  are  no  children,  nor  their  issue,  the  widow 
has  one  half  of  the  land.    So  in  Vermont,  Alabama,  Arkansas, 
and  Illinois.    In  Pennsylvania,  instead  of  dower,  the  widow  is 
admitted  to  her  distributive  share  of  the  estate  among  the  heirs ; 
and  if  the  intestate  left  issue,  she  takes  one  third  of  the  real  es- 
tate for  her  life ;  if  no  issue,  she  takes  half,  in  the  like  manner ; 
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and  iQ  default  of  known  heirs  or  kindred  she  inherits  the  whole 
estate,  absolutely  and  forever.  In  Indiana,  the  widow  of  an  in- 
testate, in  lieu  of  dower,  may  in  certain  cases  take  in  fee,  as  an 
heir ;  but  subject  to  the  claims  of  his  creditors ;  her  share  being 
one  third,  or  one  half,  or  the  whole,  according  to  the  circum- 
stances stated  in  the  statute.  In  Maine,  New  Hampshire,  and 
Massachusetts,  the  widow  is  not  dowable  of  land  in  a  wild  state 
unconnected  with  any  cultivated  farm,  on  the  principle  that  the 
land  would  be  wholly  useless  to  her,  if  she  did  not  improve  it ; 
and  if  she  did,  she  would  expose  herself  to  disputes  with  the 
heir,  and  to  forfeiture  of  the  estate  for  waste.  If  sucfar  land 
should  be  sold  by  the  husband  during  coverture,  subdued  and 
cultivated  by  the  purchaser,  before  the  husband's  death,  yet  the 
widow  has  no  right  to  dower  in  it,  on  the  principle  that  the  hus- 
band was  never  seised  of  any  estate  in  the  land  of  which  the 
widow  could  be  endowed.  In  Pennsylvania,  the  title  dower, 
does  not  apply  to  lands  of  the  husband  sold  on  judicial  process, 
before  or  after  the  husband's  death,  nor  lands  sold  under  a 
mortgage  executed  by  the  husband  alone  during  coverture.  In 
Tennessee,  the  restriction  upon  the  widow's  dower,  is  substan- 
tially the  same ;  and  in  Missouri,  it  would  seem  to  be  subject 
generally  to  the  husband's  debts ;  whereas  in  North  Carolina 
and  Indiana,  the  widow's  dower  is  declared  by  statute  to  be 
.paramount  to  the  claims  of  creditors.  (See  4  Kent,  42;  1 
Greenl.  Cruise,  165,  166,  note.) 

<<  It  is  well  settled  in  the  English  cases,"  says  Kent  (4  Kent 
Com.  43)  "  that  the  wife  of  a  cestui  que  trust  is  not  dowable  in 
equity  out  of  a  trust  estate,  though  the  husband  is  entitled  to  his 
curtesy  in  such  an  estate.  A  widow  is  consequently  not  dow- 
able in  her  husband's  equity  of  redemption  ;  and  this  anomalous 
distinction  is  still  preserved  in  the  English  law,  from  the  neces- 
sity of  giving  security  to  title  by  permanent  rules.  This  policy 
out-weighs  the  consideration  that  would  naturally  be  due  to 
consistency  of  principle.  Sir  Joseph  Jekyll,  in  Bank  v.  Suttonj 
2  P.  Wm.  Rep.  700 ;  held,  that  the  widow  might  be  endowed  of 
an  equity  of  redemption,  though  the  mortgage  in  fee  was  exe- 
cuted before  the  marriage,  upon  her  paying  the  third  of  the  mort- 
gage money,  or  keeping  down  a  third  of  the  interest.  But  the 
reasoning  of  that  learned  judge,  did  not  prevail  to  establish  his 
doctrine,  and  the  distinction  which  he  suggested  between  the 
case  of  a  trust  created  by  the  husband  himself,  and  a  trust  es- 
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tate  which  descended  upon,  or  was  limited  to  him,  has  been  con- 
demned  by  bis  successors,  as  loose  and  unsound.  The  same 
role  prevails  as  to  an  equity  of  redemption  in  an  ^state  mort- 
gaged in  fee,  by  the  husband  before  marriage,  and  not  redeemed 
at  his  death.  In  these  United  States,  the  equity  of  the  wife's 
claim  has  met  with  a  more  gracious  reception ;  and  in  Massa- 
chusetts, Connecticut,  New  York,  New  Jersey,  Pennsylvania, 
Maryland,  Virginia,  Tennessee,  Alabama,  Mississippi,  Indiana, 
and  probably  in  most  or  all  of  the  other  States,  the  wife  is  held 
dowable  of  an  equity  of  redemption.  Though  the  wife  joins 
with  her  husband  in  the  mortgage,  and  though  the  husband 
should  afterwards  release  the  equity,  the  wife  will  be  entitled, 
at  his  death  to  her  dower  in  the  lands  subject  to  the  mortgage ; 
and  if  they  are  sold  under  the  mortgage  then  to  her  claim  as  for 
dower,  in  the  surplus  proceeds,  if  any  there  should  be.  If  how- 
ever the  mortgage  was  executed  on  a  purchase  before  the  mar- 
riage, and  the  husband  releases  the  equity  after  the  marriage, 
bis  wife's  right  of  dower  is  entirely  gone  ;  for  it  never  attached, 
as  the  mortgage  was  executed  immediately  on  receiving  the  pur- 
chaser's deed.  In  the  cases  of  Harrison  v.  Eldridge^  2  Halst. 
Rep.  392,  and  Barker  v.  Parker,  17  Mass.  Rep.  664,  the  wife's 
interest  in  the  equity  of  redemption,  in  a  mortgage  executed  by 
her  and  her  husband,  was  held  not  to  be  sold  by  a  sale  of  her 
husband's  equity,  under  an  execution  at  law  against  him  only ; 
and  the  purchaser  at  the  sheriff's  sale,  took  the  land,  subject  to 
the  widow's  dower.  These  cases  present  a  strong  instance  of 
the  security  afforded  to  the  wife's  dower  in  the  equitable  estate 
of  her  husband.  But  if  the  mortgagee,  in  such  a  case,  enters 
under  a  foreclosure,  or  after  forfeiture  of  the  estate,  and  by  virtue 
of  his  rights  as  mortgagee,  the  wife's  dower  must  yield  to  his 
superior  title ;  for  as  against  the  title  under  the  mortgage,  the 
widow  has  no  right  of  -dower,  and  the  equity  of  redemption  is 
entirely  subordinate  to  that  title.  The  wife's  dower  in  an  equity 
of  redemption  only  applies  in  case  of  redemption  of  the  encum- 
brance by  the  husband  or  his  representatives,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee,  or  conveyed. 
The  reason  of  the  American  rule  giving  dower  in  equities  of 
redemption,  is,  that  the  mortgagor,  so  long  as  the  mortgagee 
does  not  exert  his  right  of  entry,  or  foreclosure,  is  regarded  as 
being  legally,  as  well  as  equitably  seised  in  respect  to  all  the 
world,  but  the  mortgagee  and  his  assigns.    Even  in  the  view 
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of  the  English  courts  of  equity,  the  owner  of  the  equity  of  re* 
demption  is  the  owner  of  the  land,  and  the  mortgage  is  regarded 
as  personal  assets.  The  rule  in  several  of  the  States  is  carried 
to  the  extent  of  giving  to  the  wife  her  dower,  in  all  trust  estates. 
This  is  said  to  be  the  law  in  New  Jersey,  Penney  I  vania,  Mary- 
land, Virginia,  Kentucky,  Mississippi,  Ohio,  Illinois,  and  Ala- 
bama ;  but  the  rule  in  those  States,  must  be  understood  to  be 
limited  in  the  case  of  trusts  in  which  the  husband  took  a  bene- 
ficial interest.  It  could  not  be  applied  to  trust  estates  in  which 
the  husband  was  seised  in  fee  of  the  dry  technical  title,  by  way 
of  trust  or  power  for  the  sole  interest  of  others.  In  all  the  other 
States  except  those  which  have  been  mentioned,  and  except 
Louisiana,  where  the  rights  of  married  women  are  regulated  by 
the  civil  law,  and  except  also  Georgia,  where  tenancy  in  dower 
is  said  to  be  abolished ;  the  strict  English  rule  on  the  subject  of 
trust  estates,  is  presumed  to  prevail.  Though  the  wife  be  dow- 
able  of  an  equity  of  redemption,  she  is,  after  her  husband's  death, 
if  she  claims  her  dower,  bound  to  contribute  ratably  towards  the 
redemption  of  the  mortgage.  If  the  heir  redeems,  she  contri- 
butes by  paying,  during  life,  to  the  heir,  one  third  of  the  interest 
on  the  amount  of  the  mortgage  debt  paid  by  him,  or  else,  a  gross 
sum,  amounting  to  the  value  of  such  an  annuity.  In  England, 
the  widow  entitled  to  dower  in  an  equity  of  redemption  in  a 
mortgage  for  years,  has  also,  upon  the  same  principles  applica- 
ble to  that  analogous  case,  the  right  to  redeem,  by  paying  her 
proportion  of  the  mortgage  debt,  and  to  hold  over,  until  she  is 
reimbursed.  As  to  the  interest  of  a  widow  of  a  mortgagee^  the 
case  and  the  principles  applying  to  it,  are  different  A  mortgage 
before  foreclosure,  is  regarded  by  the  courts  in  this  country,  for 
mogt  purposes,  as  a*  chattel  interest ;  and  it  is  doubted  whether 
the  wife  of  the  mortgagee  who  dies  before  foreclosure,  or  entry 
on  the  part  of  her  husband,  though  after  the  technical  forfeiture 
of  the  mortgage  at  law,  by  non-payment  at  the  day,  be  now, 
ev&h  at  law,  entitled  to  dower  in  the  mortgaged  estate.  The 
beTter  opinion  is,  that  she  would  not  be  entitled,  as  against  the 
mortgagor.  The  New  York  Revised  Statutes,  have  settled  this 
question  in  New  York,  by  declaring  that  a  widow  shall  not  be 
endowed  of  lands  conveyed  to  her  husband  by  way  of  mortgage, 
unless  he  acquired  an  absolute  estate  therein,  during  the  mar- 
riage."' 
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8.  Lease, 

In  England,  long  terms,  as  for  one  hundred,  or  five  hundred, 
or  a  thousand  years,  created  by  way  of  trust  to  secure  jointures, 
and  raise  portions,  or  money  on  mortgage  for  family  purposes, 
and  made  attendant  upon  the  inheritance,  occupy  a  large  space 
in  the  law ;  and  the  practice  prevails  of  keeping  outstanding 
tenns  on  foot,  to  attend  and  protect  the  inheritance,  after  the 
performance  of  the  trusts  for  which  they  were  raised.  ^ 

It  has  been  stated  that  after  the  conquest,  the  demesnes  of  the 
lords  of  manors  were  generally  cultivated  by  their  villeins  to 
whom  small  portions  bf  lands  were  allotted  for  their  support  and 
maintenance  to  be  held  at  the  mere  will  of  the  lord.  But  as  to 
those  persons  whose  condition  was  free,  it  became  customary  to 
grant  them  lands,  for  a  certain  number  of  years,  to  be  held  in 
consideration  of  a  return  of  corn,  hay,  or  other  portion  of  their 
crops  ;  by  which  they  acquired  a  certain  interest  in  their  lands 
though  much  inferior  to  an  estate  of  freehold. 

Leases  for  years  were  originally  held  by  a  very  precarious 
tenure.    The  term  was  liable  to  be  defeated  at  the  pleasure  of 
the  tenant  of  the  freehold,  by  his  suffering  a  common  reco- 
very, the  possession  of  the  lessee  being  the  possession  of  the 
owner  of  the  freehold.    In  the  reign  of  Henry  VI.,  the  law 
gave  to  the  lessee  who  was  unduly  evicted,  the  right  to  recover, 
not  only  damages  for  the  loss  of  the  possession,  but  the  posses- 
sion itself.    But,  until  the  statute  of  21  Henry  YIII.  c.  15,  re- 
moved the  doubts  arising  from  the  conflicting  authorities,  and 
enabled  the  lessee  for  years  to  falsify  a  recovery  suffered  to  his 
prejudice  the  interest  of  the  lessee  continued  insecure.    A  term 
then  became  a  certain  and  permanent  interest,  and  long  terms 
were  common  whqn  they  could  be  purchased  and  held  in  safety. 
Prior  to  the  reign  of  Elizabeth,  there  was  nothing  in  the  books 
respecting  terms  attendant  upon  the  inheritance.    In  the  latter 
part  of  her  reign,  mortgages  for  long  terms  of  years,  came  into 
use  ;  and  then  it  was  deemed  in  chancery  advisable  to  keep  the 
term  outstanding,  to  wait  upon,  and  protect  the  inheritance.    In 
modem  times,  a  long  lease  has  been  considered  a  muniment  of 
title,  and  equivalent,  in  some  respects,  to  an  estate  in  fee.[l] 

[1]  In  Massachusetts,  it  is  provided  that  a  term  originally  created  for  a  hundred 
yean  or  more,  and  of  which  fifty  remain  unexpired,  shall  have  all  the  incidents 
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"In  this  country"  says  Kent,  (4  Kent.  Com.  93)  "we  have  in- 
stances of  long  terms  of  near  one  thousand  years  ;  but  they  are 
treated  altogether  as  personal  estate,  and  go  in  a  course  of  ad- 
ministration as  chattel  interests,  without  any  suggestion  of  their 
being  of  the  character  of  attendant  terms.  Our  registry  acts, 
applicable  to  mortgages  and  conveyances,  determine  the  rights 
and  title  of  bona  fide  purchasers  and  mortgagees,  by  the  date 
and  priority  of  tlic  record  ;  and  outstanding  terms  can  have  no 
operation  when  coming  in  collision  with  a  registered  deed.  We 
•appear  to  be  fortunately  relieved  from  the  necessity  of  introdu- 
cing the  intricate  machmery  of  attendant  terms,  which  have  been 
devised  in  England  with  so  much  labor  and  skill,  to  throw  pro- 
tection over  estates  of  inheritance.  Titles  are  more  wisely  guard- 
ed, by  clear  and  certain  rules,  which  may  be  cheaply  discovered, 
and  easily  understood  ;  and  it  would  be  deeply  to  be  regretted 
if  we  were  obliged  to  adopt  so  complex  and  artificial  a  system, 
as  a  branch  of  the  institutes  of  property  law.  In  New  York, 
under  the  revised  statutes  relative  to  uses  and  trusts,  these  trust 
terms  cannot  exist  for  the  purposes  contemplated  in  the  English 
equity  system.  All  trusts,  except  those  authorized  and  modified 
by  the  statute,  arc  abolished  ;  and  express  trusts  may  be  created 
to  "sell  lands  for  the  benefit  of  creditors,  and  to  sell,  mortgage, 
or  lease  lands,  for  the  benefit  of  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon,  and  to  receive  the  rents  and  pro- 
fits of  land  to  be  applied  to  the  use  of  any  person ;  and  the  trus- 
tees cannot  sell,  convey,  or  do  any  other  act  in  contravention  of 
the  trust ;  and  when  the  purposes  for  which  the  express  trust 
shall  have  been  created,  have  ceased,  the  state  of  the  trustees 
ceases  also.  This  strict  limitation  of  the  power  of  creating  and 
continuing  trusts,  would,  in  its  operation,  have  totally  destroyed 
these  attendant  terms,  had  they  otherwise  existed  in  New 
York." 

Among  the  Romans,  leases  were  usually  of  very  short  dura- 
tion, as  the  quinquefinuim,  or  term  for  five  years ;  and  this  is 
said  to  have  been  the  policy  and  practice  of  France,  Switzerland, 
and  China — a  policy  which  has  been  condemned  by  some  wri- 
ters as  discouraging  agricultural  enterprise  and  costly  improve- 

oi"a  fee  simple.  So  in  Vermont,  the  owners  of  )on^  terms  are  invested  with  some 
of  Ihe  privileges  of  freehoIJcrs.  And  in  Ohio,  lands  held  by  permanent  leases  are 
treated  as  real  estate,  in  regard  to  judgments,  and  executions.  But  a  term  for 
ninety-nine  years  is  to  be  sold  on  execution,  as  a  chattel. 
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ments.  By  the  present  constitution,  of  the  State  of  New  York, 
no  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  ia  which  is  reserved  any  rent  or  service  of  any 
kind,  is  valid.    Const.  Art.  I  sec.  14. 

9.  Mortgage, 

In  England,  it  is  the  established  doctrine,  that  if  there  be 
three  mortgages  in  succession,  and  all  duly  registered,  or  a  mort- 
gage, and  then  a  judgment,  and  then  a  second  mortgage  upon 
the  estate,  the  junior  mortgagee  may  purchase  in  the  first  mort- 
gage, and  tack  it  to  his  mortgage  and  thus  force  out  the  middh; 
mortgage  and  gain  preference  over  it.  The  same  rule  would 
apply,  if  the  first,  as  well  as  the  second  encumbrance,  was  a 
judgment ;  but  the  encumbrancer  who  tacks  must  always  be  a 
mortgagee,  for  he  stands  in  the  light  of  a  bona  fde  purchaser, 
parting  with  his  money  upon  the  security  of  the  mortgage.  An 
English  writer  .(Mr.  Humphreys)  thus  forcibly  presents  this  sys- 
tem : — 

"  The  first  principles  of  property,  would  assign  effect  to  every 
security,  according  to  its  priority  of  date :  from  that  moment, 
the  land,  to  the  extent  of  the  charge,  is  no  longer  in  the  mort- 
gagor's power,  but  belongs  to  the  incumbrancer;  and  such  is  ac- 
tually the  case,  where  the  charges  are  all  of  one  character,  either 
legal  or  equitable.  The  artificial  distinction  however,  between 
these  two  species  of  interests,  has  introduced  a  correspondent 
one  into  mortgages,  under  the  term  of  iaclcing^  which  is  often 
subversive  of  the  above  just  rule.  That  a  first  mortgagee,  hold- 
ing the  title  deeds,  not  having  notice  of  a  second  mortgage,  may 
make  a  further  advance  on  the  credit  of  his  original  security  is 
incontestable.  It  was  incumbent  on  the  second  mortgagee,  when 
the  deeds  were  not  forthcoming,  to  seek  out  their  possessor,  and 
give  him  notice.  That  rule,  however,  is  of  a  far  different 
character,  by  which  an  estate  being  mortgaged  to  two  in  succes- 
sion, the  second  mortgagee,  if  he  had  no  notice  of  the  prior 
charge,  when  he  advanced  his  money,  may,  by  getting  an  as- 
signment or  declaration  of  trust  of  any  outstanding  judgment, 
term  of  years,  or  other  legal  interest,  anterior  to  the  first  mort- 
gage, tack  his  subsequent  incumbrance  to  this  anterior  interest, 
and  thus  take  precedence  of  the  first  mortgage.  Nor  does  it 
vary  the  case,  if  the  subsequent  incumbrancer,  after  having  ad- 
vanced his  money,  has  notice  of  the  first  mortgage,  when  he 
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gets  in  the  prior  legal  estate ;  or  even  if  it  be  done  pendente  liiey 
in  an  equity  suit,  so  it  be  before  the  decree.  This  privilege  of 
tacking,  is  however  confined  to  a  mortgagee,  and  not  allowed  to 
a  judgment  creditor ;  on  the  ground  that  the  latter,  though  he 
acquires  a  lien  on  the  land,  by  his  judgment,  does  not  advance 
his  money  on  the  immediate  credit  of  the  debtor's  real  estate ; 
since  he  has  other  remedies  ;  viz.  the  goods  and  the  body.  The 
reverse  case  however,  of  a  first  mortgagee  lending  a  further  sum 
on  judgment,  and  thereby  excluding  an  intermediate  mortgage, 
of  which  he  has  not  notice,  is  admitted,  on  the  rather  refined 
presumption,  that  he  made  the  further  advance  as  knowing  he 
had  a  hold  of  the  land  by  the  mortgage ;  and  the  judgment, 
though  it  passed  no  present  interest  in  the  land,  yet  formed  a 
lien  upon  it.  In  one  instance,  first  and  third  securities,  have 
been  allowed  to  be  tacked,  to  the  exclusion  of  an  intermediate 
one,  in  violation  of  a  principle  established  by  courts  of  equity 
themselves ;  namely,  that  the  incumbrancer,  getting  in  a  prior 
charge,  must,  in  order  to  exclude  the  second  mortgagee,  have 
made  his  further  advance  on  the  security  of  the  property 
charged.  The  instance  alluded  to,  is  where  two  estates,  being 
subject  to  a  prior  incumbrance,  the  owner  mortgaged  both  of 
them  to  A.,  and  then  mortgaged  only  one  of  them  to  B.  The 
last  incumbrancer,  on  getting  in  the  preceding  charge,  was  al* 
lowed  to  hold  both  estates,  against  the  former  mortgagee,  al* 
though  he  advanced  his  money  on  the  credit  of  one  estate  only, 
without  having  contemplated  the  other  estate,  not  even  to  the 
extent  of  acquiring  a  general  lien  by  a  judgment." 

The  doctrine  of  tacking  is  entirely  exploded  throughout  the 
United  States ;  our  statutes  for  registering  deeds  having  super- 
seded the  English  rules  on  this  subject.  The  equitable  rule 
which  the  English  courts  profess  to  follow,  we  in  fact  observe : — 
"  Qjii  prior  est  tempore^  potior  est  jure!^  It  is  the  policy,  and 
meaning  of  our  registry  acts,  that  liens  are  to  be  paid  according 
to  the  order  of  time  in  which  they  respectively  attached;  and 
consequently,  all  incumbrancers  are  to  be  made  parties  to  a  bill 
to  foreclose,  that  their  claims  may  be  chargeable  in  due  order. 
In  the  English  law,  the  rule  is  under  some  reasonable  qualifi- 
cation, it  is  true.  The  last  mortgagee  cannot  tack,  if  when  he 
took  his  mortgage  he  had  notice  in  fact  of  the  intervening  in- 
cumbrance. But  if  he  acquired  that  knowledge  subsequent  to 
the  time  of  taking  his  mortgage,  he  may  then  purchase  and 
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tack,  though  he  had  notice  at  the  time  of  his  purchase,  and  • 
though  there  was  even  a  bill  then  pending  by  thesecond  mort- 
gagee to  redeem.  The  assumed  equity  of  the  principle  is,  that 
the  last  mortgagee,  when  he  lent  his  money,  bad  no  notice  of 
the  second  incumbrance  ;  and  the  equities  between  the  second 
and  third  incumbrancers  being  equal,  the  latter,  in  addition 
thereto,  has  the  prior  legal  estate  or  title,  and  he  shall  be  pre- 
ferred. There  is  however  no  natural  equity  in  tacking,  and 
when  it  supersedes  a  prior  incumbrance,  it  works  manifest 
injustice.  By  acquiring  a  still  more  antecedent  incumbrance, 
the  junior  party  acquires,  by  substitution,  the  rights  of  the  first 
incumbrancer  over  the  purchased  security,  and  he  justly  ac- 
quires nothing  more.  "  The  doctrine  of  tacking"  says  Kent,  "  is 
founded  on  the  assumption  of  a  principle  which  is  not  true,  in 
point  of  fact ;  for,  as  between  A.  whose  deed  is  honestly  ac- 
quired and  recorded  to-morrow^  the  equities  upon  the  estate  are 
not  equal.  He  who  has  been  fairly  prior  in  point  of  time,  has 
the  better  equity,  for  he  is  prior  in  point  qf  right."  (4  Kent's 
Com.  178 ) 

10.  Joint  interest  in  land. 

In  England,  where  several  persons  own  land  together,  they 
are  joint  tenants,  unless  there  is  some  special  reason  for  a  dif-v 
ferent  ownership ;  but  in  this  country,  in  the  absence  of  su(^ 
reason,  they  are  tenants  in  common. 

The  common  law  favored  title  by  joint  tenancy,  on  account 
of  the  right  of  survivorship.  Its  policy  was  averse  to  the  divi- 
sion of  tenures,  because  it  tended  to  multiply  the  feudal  services, 
and  weaken  the  efficacy  of  that  connection.  But  it  has  been 
said,  that  the  reason  of  that  policy  had  ceased  with  the  abolition 
of  tenures  and  that  even  the  courts  of  law  were  no  longer  in- 
clined to  favor  joint  tenancy. 

Blackstone  says:  "If  an  estate  be  given  to  a  plurality  of 
persons,  without  adding  any  restrictive,  exclusive,  or  explana- 
tory words,  as  if  an  estate  be  granted  to  A.  and  B.  and  their 
heirs,  this  makes  them  immediately  joint  tenants  in  fee  of  the 
lands.  Now,  in  the  majority  of  instances  of  persons  purchasing 
land  together,  they  would  prefer  not  to  be  joint  tenants,  but  ten- 
ants in  common.  It  is  evident  that  the  land  ought  to  follow 
what  is  the  common  wish  of  parties,  in  every  case  where  this 
intention  is  not  expressly  declared,  and  in  every  case  of  a  con- 
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've/ance  of  land  to  several  persons,  should  make  them  tenants 
in  common,  unless  the  conveyance  expressly  stated  a  different 
intention.  The  making  the  rule  of  construction  different  from 
the  common  understanding  of  the  words,  is  a  frequent  source 
9f  litigation  which  is  increased  by  the  inclination  which  the 
courts,  though  bound  down  by  this  narrow  rule,  naturally  feel 
to  construe  all  doubtful  expressions  in  favor  of  tenancies  in 
common. 

We,  however,  have  reversed  the  English  rule,  upon  the  ground 
that  tenancies  in  common  are  more  beneficial,  and  more  conso- 
nant with  the  genius  of  our  government ;  and  the  old  English 
doctrine  upon  this  subject,  has  been  not  only  partially  qualified, 
or  subjected  to  occasional  exceptions,  but  actually  reversed,  in 
nearly  all  t^ie  states.  In  New  York,  Michigan,  Missouri,  Dela- 
ware, Arkansas,  and  Illinois,  estates  in  joint  tenancy  are  abolish- 
ed, except  in  executors  and  other  trustees  unless  the  estate  is 
expressly  declared  in  the  deed  or  will  creating  it,  to  pass  in 
joint  tenancy.  The  New  York  Revised  iStcUutes  further  de- 
clare that  every  estate  vested  in  executors  or  trustees,  as  such, 
shall  be  held  in  joint  tenancy.  In  Massachusetts,  Vermont,  and 
Pennsylvania,  an  exception  is  made,  in  regard  to  trustees  alone. 
In  Massachusetts,  Maine,  and  Michigan,  another  exception  from 
the  general  provision,  is  made  in  relation  to  mortgages  ;  and  in 
Massachusetts,  Michigan  and  Vermont,  conveyances  lo  husband 
and  wife.  While  in  Rhode  Island,  conveyances  to  husband 
and  wife,  are  expressly  declared  not  to  constitute  an  exception. 
In  Indiana,  joint  tenancies  are  changed  into  tenancies  in 
common.  In  South  Carolina,  the  death  of  one  joint  tenant 
operates  as  a  severance  and  his  estate  passes  to  his  heirs, 
as  in  case  of  a  tenancy  in  common.  In  Maryland  and  New 
Jersey,  an  estate  in  joint  tenancy  can  be  created  only  by  an 
express  declaration  that  the  land  is  to  be  owned  in  this  way. 
In  Maine,  New  Hampshire,  Vermont,  Massachusetts  and  Rhode 
Island,  there  must  be  express  words,  or  an  intention  to  that 
effect  to  create  a  joint  tenancy  ;  and  in  Vermont  the  statute  is 
declared  applicable  to  estates  previously  created,  as  well  as 
those  which  might  arise  subsequently.  It  has  been  held  iu 
Massachusetts,  that  a  conveyance  to  two  or  more  in  mortgage^ 
creates  a  joint  tenancy,  notwithstanding  the  statute  ;  on  the 
ground  that  as,  upon  the  death  of  one  the  remedy  to  recover  the 
debt  would  survive,  it  is  clearly  to  be  implied  that  the  pariios 
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intended  that  the  collateral  security  should  follow  aud  comport' 
Nvith  the  remedy.  In  North  Carolina,  there  is  no  suvivorship 
iHHween  joint  tenants,  except  in  the  case  of  partners  in  business, 
and  here  only  for  the  purpose  of  settling  the  joint  concern. 
After  such  settlement,  the  survivor  pays  over  the  balance  due 
to  the  representatives  of  the  c^eceased  partner.  In  Virginia  and 
Kentucky,  it  is  provided,  that  of  whatever  kind  the  estate  may 
be,  it  shall  not  pass  to  survivors,  but  shall  descend,  may  be  de- 
vised, and  shall  be  subje(;t  to  debts  charges,  curtesy  and  dower, 
and  be  considered  to  every  other  intent  and  purpose,  in  the  same 
manner,  as  if  it  had  been  a  tenancy  in  common.  The  statute 
of  Virginia,  abolishing  survivorship  has  been  held  to  extend  to 
partnership  property,  as  well  as  all  other.  In  most 'of  the 
statutes  turning  joint  tenancies  into  tenancies  in  common,  it  is 
declared  that  the  law  shall  apply  as  well  to  existing  joint  tenan- 
cies, as  to  those  afterward  to  be  created.  But  it  is  held  that  the 
statutes  have  this  effect  without  its  being  expressly  so  declared  ; 
the  land  being  beneficial  by  rendering  the  tenure  more  certain  and 
valuable.  (See  1  Hilliard  on  Real  Property  ;  1  Greenl.  Cruise, 
353,  fwte,) 

11.  Descent. 

There  is  a  very  wide  difference  between  the  English  and 
American  law,  with  regard  to  descents.  The  English  law  of 
descents  is  governed  by  a  number  of  rules  or  canons  of  inheri- 
tance, which  have  been  established  for  ages,  and  have  regula- 
ted the  transmission  of  the  estate,  from  the  ancestor  to  the  heir, 
so  that  all  uncertainty  as  to  the  course  which  the  descent  is  to 
lake,  is  entirely  precluded.  But  in  the  United  States,'the  com- 
mon law  is  nearly  extirpated  by  statutes  which  have  adopted 
principles  not  only  different  from,  but  in  most  cases,  wholly  sub- 
versive of  it.  And  those  statutes  are  not  the  legislative  acts  of 
the  nation,  but  of  as  many  legislatures  as  there  are  states ;  every 
legislative  act  on  this  subject  differing,  in  some  respects,  from 
any  other.  On  this  subject.  Chief  Justice  Reeve,  remarks  "  The 
condition  of  the  United  States,  as  it  respects  the  descent  of  real 
property,  is  peculiar.  In  other  nations,  the  law  of  descent  is 
uniform,  subject  indeed  to  special  customs  in  particular  places, 
varying  the  general  law  of  the  land.  But  this  nation  has  no 
common  law,  upon  the  subject  of  descents.  Some  of  the  colo- 
nies at  their  first  settlement,  passed  laws  regulating  the  descent 
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of  real  property  on  principles  altogether  different  from  the  com- 
mon law  of  England  ;  whilst  most  of  the  colonies  retained  the 
common  law  of  the  parent  country.  In  some  of  those  colonies 
however,  which  at  first  retained  this  branch  of  the  common  law 
of  England,  essential  alterations  were  made,  even  prior  to  the 
revolutionary  war.  After  the  revQlution,  the  several  States  com- 
posing the  confederacy,  enacted  laws  regulating  the  transmis* 
sion  of  real  property  by  descent,  not  only  differing  from,  but  ut- 
terly opposed  to  the  common  law  of  England.  The  English 
common  law  of  descents,  had  its  foundation  in  principles  of  feu- 
dal policy,  in  no  measure  applicable  to  the  existing  state  of 
things  in  this  country,  and  calculated  to  cherish  an  aristocratic 
spirit,  hostile  to  our  republican  forms  of  government.  When  we 
became  a  nation,  we  found  ourselves  divided  into  a  number  of 
distinct,  separate  sovereignties,  each  possessing  the  power  to 
en^ct  laws  affecting  the  property  within  its  own  jurisdiction, 
with  which  the  national  government,  binding  all  the  States  to- 
gether, with  political  bands,  had  not  the  remotest  concern. 
Having  rejected  the  English  law  of  descents,  each  State  passed 
laws  to  regulate  the  descent  of  real  property  for  itself;  all  of 
them  differing  greatly,  from  this  branch  of  the  common  law  of 
England,  and  each  State  differing  from  the  others."  {Reeved 
Treatise  on  the  Law  of  Descents,  Pref.) 

For  the  purpose  of  exhibiting,  more  fully,  the  nature  of  the 
alterations  in  the  law  of  descents  which  have  been  made  in  this 
country,  it  will  be  well  to  compare  our  laws  with  Blackstone's 
Canons  of  Descent. 

His  first  canon  is,  "  that  inheritances  shall  lineally  descend 
to  the  issue  of  the  person  who  last  died  actually  seized,  in  infi- 
nitum ;  but  shall  never  lineally  ascend.    (2  Bl.  208.) 

As  the  first  part  of  this  rule  prevails  in  this  country,  we  need 
only  speak  of  the  latter  clause  which  contains  one  of  the  most 
unreasonable  provisions  of  the  English  law.  By  it,  a  father  or 
mother  can  never  become  heir  to  a  son,  but  the  estate  shall,  in 
preference,  descend^o  the  most  remote  collateral  relation,  and 
even  escheat  to  the  lord.  This  rule  however  Blackstone  tries  to 
defend,  and  asserts  that  it  is  founded  <<  on  good  legal  reason." 
But  l^is  arguments  only  show  the  reasons  for  introducing  it  into 
the  feudal  law,  and  do  not  afford  any  justification  for  its  conti- 
nuance. He  says,  <<  The  total  exclusion  of  parents,  and  all 
lineal  ancestors,  from  succeeding  to  the  inheritance  of  their  off- 
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spriDgj  is  peculiar  to  our  own  laws,  and  such  as  have  been  de- 
duced from  the  same  original.  For,  by  the  Jewish  law,  on 
failure  of  issue,  the  father  succeeded  to  the  son,  in  exclusion  of 
brethren,  unless  one  of  them  married  the  widow,  and  raised  up 
seed  to  his  brother.  And  by  the  laws  of  Rome,  in  the  first  place, 
the  children,  or  lineal  descendants  were  preferred ;  and,  on  failure 
of  these,  the  father  and  mother?  or  lineal  ascendants  succeeded, 
together  with  the  brethren  and  sisters ;  though  by  the  law  of 
the  twelve  tables,  the  mother  was  originally,  on  account  of  her 
sex,  excluded.  Hence,  this  rule  of  our  laws  has  been  censured, 
and  declaimed  against,  as  absurd;  and  derogating  frOm  the  max* 
ims  of  equity  and  natural  junice.  Yet  that  there  is  nothing  un- 
just or  absurd  in  it,  but  that  on  the  contrary,  it  is  founded  upon 
very  good  legal  reason,  may  appear,  as  well  from  considering  the 
nature  of  the  rule  itself,  as  the  occasion  of  introducing  it  into 
olif  laws.  We  are  to  reflect,  in  the  first  place,  that  all  rules  of 
succession  to  estates,  are  creatures  of  the  civil  polity,  BXid  juris 
poHtivij  merely.  The  right  of  property,  which  is  gained  by 
-  occupanfty,  extends  naturally  no  farther  than  the  life  of  the  pre- 
sent possessor :  after  which,  the  land,  by  the  law  of  nature, 
would  again  become  common,  and  liable  to  be  seised  by  tlie  next 
occupant ;  but  society,  to  prevent  the  mischiefs  that  might  ensue 
from  a  doctrine  so  productive  of  contention,  has  established  con- 
veyances, wills,  and  successions ;  whereby  the  property  origin- 
ally gained  by  possession,  is  continued  and  transmitted  from 
one  man  to  another,  according  to  the  rulet  which  each  State 
has  respectively  thought  proper  to  prescribe.  There  is  certainly 
therefore,  no  injustice  done  to  individuals,  whatever  be  the  path 
of  descent  marked  out  by  the  municipal  law.  If  we  next  con- 
sider the  time  and  occasion  of  introducing  this  rule  into  our  law, 
we  shall  find  it  to  have  been  grounded  upon  very  substantial 
reasons.  I  think  there  is  no  doubt  to  be  made,  but  that  it  was 
introduced  at  the  same  time  with,  and  in  consequence  of  the 
feudal  tenures.  For  it  was  an  express  rule  of  the  feudal  law, 
that  successionis  fbudi  talis  est  natura,  quod  ascendentes  non 
suoceduni  ;  and  therefore  the  same  maxim  obtains  also,  in  the 
French  law,  to  this  day.  Our  Henry  the  First,  indeed,  among 
other  restorations  of  the  old  Saxon  laws,  restored  the  right  of 
succession  in  the  ascending  line ;  but  this  soon  fell  again  into 
disuse  ;  for  so  early  as  Glanvils*  time,  who  wrote  under  Henry 
the  Second,  we  find  it  laid  down,  as  established  law,  that  fuBfe- 
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ditM  nunquaim  ascendit ;  which  had  remained  an  invariable 
maxim  ever  since.  These  circumstances,  evidently  show  this 
rule  to  be  of  feudal  original ;  and  taken  in  that  light,  there  are 
some  arguments  in  its  favor,  besides  those  which  are  drawn, 
merely  from  the  reason  of  the  thing.  For  if  the  feud  of  which 
the  son  died  seised,  was  really  feudum  antiquum,  or  one  de- 
scended to  him  from  his  ancestors,  the  father  could  not  possibly 
succeed  to  it,  because  it  must  have  passed  him  in  the  course  of 
descent,  before  it  could  come  to  the  son  ;  unless  it  vrere  feudum 
m>atemum,  or  one  descended  from  his  mother,  and  then,  for  other 
reasons,  the  father  could,  in  no  wise,  inherit  it.  And  if  it  were 
feudum  nomrni,  or  one  newly  acquired  by  the  son.  then  only  the 
descendants  from  the  body  of  the  feudatory  himself,  could  suc- 
ceed, by  the  known  maxim  of  the  early  feudal  constitutions ; 
which  was  founded  as  well  upon  the  personal  merit  of  the  vas- 
sal, which  might  be  transmitted  to  bis  children,  but  could  -nbt 
ascend  to  his  progenitors,  as  also  upon  this  consideration  of  mi- 
litary policy,  that  the  decrepit  grandsire  of  a  vigorous  vassal 
would  be  but  indifferently  qualified  to  succeed  him  in  bis  feudal 
services.  Nay,  even  if  this  feudum  navum^  were  held  by  the 
son,  ut  feudum  antiquum,  or  with  all  the  qualities  annexed  to  a 
feud  descended  from  his  ancestors,  such  feud  must,  in  all  re* 
spects  have  descended,  as  if  it  had  really  been  an  ancient  feud ; 
and  therefore  could  not  go  to  the  father,  because,  if  it  had  been 
an  ancient  feud,  the  father  must  have  been  dead,  before  it  could 
have  come  to  the  son.  Thus,  whether  the  feud  was  strictly 
novum,  or  strictly  antiquum^  or  whether  it  was  novutn  held  ui 
antiquum,  in  none  of  these  cases,  the  father  could  possibly  suc- 
ceed. These  reasons,  drawn  from  the  history  of  the  rule  itself, 
seem  to  be  more  satisfactory  than  that  quaint  one  of  Bracton, 
adopted  by  Sir  Edward  Coke,  which  regulates-  the  descent  of 
lands  according  to  the  laws  of  gravitation."  (2  Bl.  Com.  21 1.) 
"  The  admission  of  the  father  to  the  inheritance  of  his  chil- 
dren dying  intestate,"  says  Kent  (4  Kent  Com.  396)  "and  without 
lineal  descendants,  is  an  innovation,  and  a  very  great  improve- 
ment, upon  the  English  common  law  doctrine  of  descents.  The 
total  exclusion  of  parents,  and  all  hneal  ancestors,  in  such  acase, 
is  said  to  be  peculiar  to  the  English  law,  and  to  those  of  other 
nations  which  have  been  deduced  from  the  feudal  policy.  Sir 
Martin  Wright  has  labored  to  vindicate  the  English  rule  on  the 
feudal  theory,  by  a  train  of  artificial  and  technical  reasoning, 
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vtitch  has  no  manner  of  fouodation  in  the  principles  of  justice. 
So  far  as  the  feud  was  presumed  to  be  antiquum  aut  paCernum, 
it  was  deemed  to  have  passed  already  through  the  father,  and 
therefore  he  could  not  succeed.  It  would  be  repugnant  to  the 
ficiiiin  ;  and  the  rights  of  the  falliar,  as  tt  seems,  must  be  sacri- 
ficed to  sustain  it.  The  heir  was  also  bound  to  show  himself 
entitled  by  a  regular  cmirse  of  lioscent,  from  the  first  feudatory 
or  purchaser;  and  liie  bast  evidence  of  that  which  thi?  case  af- 
forded, wasio  prove  thnc  lie  was  heir  of  the  whole  blood  to  the 
person  lant  seised.  'Thu  very  artificial  nature,  and  absurd  re- 
sults, of  the  English  rule,  arc  strikingly  illustratfd  by  the  well 
known  case  stated  by  Liiilcion,  th:it  though  the  father  never  can 
be  heir  to  iiLa  son,  for  tli*;  iiihrsritarice  never  can  ascend,  and  Ihe 
uncle,  or  father's  brntlier,  itiniiijh  in  a  remoter  degree,  will  have 
the  preference;  yet  if  tlie  nnch;  sliould  die  intestate  without  is- 
sue, the  father,  as  heir  to  the  uncle,  may  succeed  to  the  inheri- 
tance of  his  son ;  for  says  Littleton,  he  cometh  to  the  land,  by- 
collateral  descent,  and  not  by  lineal  ascent.  So  it  has  been  held 
that  if  either  parent,  stood  in  the  relation  of  cousin  to  the  son, 
they  would  inherit  in  that  character,  though  not  ae  father  or 
mother," 

In  the  United  States,  the  right  of  the  father  and  mother  to 
become  heirs  to  their  children,  is  fully  established.  If  the  own- 
er of  lands  dies  without  lawful  descendants,  leaving  parents,  the 
inheritance  ascends  to  them,  either  first  to  the  father,  and  next 
to  the  mother,  or  jointly,  under  certain  qnnlifications.  In  New 
York,  Virginia,  Maine,  New  Hampshire,  and  Kentucky,  the  es- 
tate goes  to  the  father,  unless  it  came  to  the  intestate  on  the  part 
of  the  mother,  and  then  it  passes  to  her,  or  the  maternal  kindred. 
la  Massachusetts,  if  the  intestate  leaves  no  lawful  descendants, 
the  estate  invariably  goes  to  the  father.  In  Vermont,  the  widow, 
where  there  are  no  issue,  has  one  half  of  the  estate,  and  the 
father  the  other  half.  In  Georgia,  in  default  of  issue,  the  estate 
goes  to  the  father  as  one  of  the  next  of  kin  with  Ihe  brothers 
and  sisters  ;  or  if  the  father  be  dead,  the  widow  takes  the  whole 
estate,  real  and  personal.  In  Maryland,  if  the  estate  was  ac- 
quired by  descent,  it  goes  to  the  parent  or  Jciadred,  in  the  pater- 
nal, or  maternal  line,  from  which  it  descended.  If  otherwise,  in 
default  of  issue,  and  of  brothers  and  sisters  of  the  whole,  and  of 
the  half  blood,  it  goes  to  Ihe  father  only ;  if  there  is  no  father, 
then  to  ihe  brothers  and  sisters  of  the  blood  of  the  father,  and 
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their  representatives,  and  if  none,  then  to  the  grandfather  and 
his  descendants.  If  that  line  fails,  thea  in  like  manner  to  the 
mother  and  her  deacendants,  and  msterual  ancestors.  In  I^iui- 
siana,  the  father  and  mother  slicceeds  equally,  as  next  ofkiu,  to 
a  moiety  of  the  estate  of  the  child  dying  intestate,  and  without 
issue.  The  other  moiety  goes  to  the  brothers  and  sisiets,  and 
their  descendants.  If  only  one  parent  snrrives,  thut  parent 
takes  one  fourth.  In  Indiana,  Iti  Jufaolt  of  issue,  the  faiher,  and 
if  dead,  the  mother  takes  one  Jialf  of  the  eslate,  and  thft  other 
half  is  equally  divided  among  ilic  brothers  and  sisters,  o*  their 
descendants.  -If  no  parents,  tiic  broihers  and  sisters,  or  thtir 
descendants^  take  the  whole.  If  none  of  ihem,  and  th.'  [jatents 
be  living,  then  the  whole  estate  g^es  \o  i)ie  fathf  r,  or  if  ilead,  to 
the  mother.  In,  Illinois,  in  dcfauU  of  is>ae  and  iheir  u^sCend- 
auts,  the  whole  personai,  and  one  half  of  the  real  estate,  goes  to 
the  widow,  and  the  residue,  or  the  whole,  if  therd  be  no  \A|bw, 
to  the  parents,  brothers,  and  sisters,  and  their  descendants,  in  * 
equal  parts,  and  if  only  one  of  the  parents  be  living,  that^reot 
takes,  as  survivor,  a  double  portion.  If  theK  be  itp  widow,  or- 
parent,  or  brothers,  or  sisters,  or  their  descendants,  then  the  es- 
tate descends,  in  equal  parts,  to  the  next  of  kin  in  equal  degree,'  ' 
computing  by  the  rules  of  the  civil  law.  In  Mew  Jersey,  Mo- 
thers and  sisters  of  the  whole  blood  and  their  children,  take  the 
inheritance  in  default  of  lineal  heirs,  in  preference  to  the  pa- 
rents, or  either  of  them.  But  in  default  of  such  brothers  and 
sisters,  and  their  issue,  the  estate  goes  to  the  faiher  in  fee  simple, 
and  if  no  father,  to  the  mother  for  life,  and  after  her  death,  to 
the  brothers  and  sisters  of  the  half  blood.  In  Mississippi,  (he 
mother  in  the  foregoing  case,  takes  a  fee,  and  the  half  blood 
takes  equally  with  the  whole  blood,  unless  there  are  kindred  in 
the  same  degree,  and  then  the  whole  blood  are  preferred.  In 
JUissonri,  the  parents  take  equally  with  the  brothers  and  sisters 
of  the  intestate.  In  Pennsylvania,  the  father  and  mother,  take 
jointly  foi  life,  and  for  the  life  of  the  survivor,  and  if  there  are 
no  issue,  or  brothers,  or  sisters,  or  descendants  of  the  whole  blood, 
the  faiherand  mother,  if  both  be  living,  and  if  not,  the  survivor 
takes  an  estate  in  fee.  In  North  Carolina,  the  parents,  or  the 
survivor  of  them,  talce  for  life  only,  in  default  of  issue,  and  of 
brothers  and  sisters.  In  South  Carolina,  in  default  of  issue,  or 
widow  (who  takes  a  third,  or  moiety,  or  two  thirds  of  the  estate, 
as  the  case  may  be,)  the  father,  or  if  dead,  the  mother  takes  the 
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estate,  real  and  personal,  in  conjunction  with  the  brothers  and 
sisters,  in  equal  shares.  In  Delaware,  the  parents  are  postponed 
to  the  brothers  and  sisters,  and  their  descendants ;  and  in  de- 
fault of  brothers  and  sisters  the  estate  is  distributed  equally  to 
every  of  the  next  of  kindred  to  the  intestate,  who  are  in  eqiXal 
degree.    (See  4  Kent.  Com.  392.) 

Blackstone's  second  canon,  is,  that, ''  the  male  issue,  shall  be 
admitted,  before  the  female ;"  and  his  third,  that  "  where  there 
are  two  ore  more  males  in  equal  degree,  the  eldest  only  shall  in- 
herit ;  but  the  females  altogether." 

'^The  preference  of  males  to  females,  and  the  right  of  primo- 
geniture among  the  males,  is  the  established  and  ancient  rule  of 
descent,  in  the  English  common  law.  The  right  of  primogeni- 
ture was  derived  from  the  martial  policy  of  the  feudal  system, 
after  it  had  attained  solidity  and  maturity.  It  is  supposed  to  have 
been  nnknown,  or  not  in  use,  among  the  ancient  Germans,  or  the 
Anglo  Saxons,  prior  to  the  Norman  conquest.  They  admitted  all 
the  sons  equally  to  the  inheritance ;  but  the  weight  of  authority 
is,  that  fetnales  were  most  generally  excluded,  even  in  the  pri- 
mitive ages  of  the  feudal  law.  When  th«  feudal  system  became 
firmly  established,  it  was  an  important  object  to  preserve  the 
feud  entire,  and  the  feudal  services  undivided,  and  to  keep  up  a 
succession  of  tenants  who  were  competent,  by  their  age  and  sex, 
to  render  the  military  services  annexed  to  their  grants.  The 
eldest  son,  was  the  one  that  first  became  able  to  perfBrm  the 
duties  of  the  tenure,  and  he  was,  consequently  preferred  in  the 
order  of  succession.  Females  were  totally  excluded  not  only 
from  their  inability  to  perform  the  feudal  engagements,  but  be- 
cause they  might,  by  marriage,  transfer  the  possession  of  the 
feud  to  strangers  and  enemies."    (4  Kent  Com.  382,  333.) 

But  these  common  law  doctrines  of  descent,  are  incompatible 
with  our  free  institutions ;  and  the  following  rule  of  inherit- 
ances, pi-evaiis  among  us.  If  a  person  owning  real  estate,  dies 
seised,  or  as  owner,  without  devising  the  same,  the  estate  shall 
descend  to  his  lawful  descendants  in  the  direct  line  of  lineal 
descent ;  and  if  there  be  but  one  person,  then  to  him  or  her 
alone ;  and  if  more  than  one  person,  and  all  of  equal  degree  of 
consangunity  to  the  ancestor,  then  the  inheritance  shall  descend 
to  the  several  persons  as  tenants  in  common,  in  equal  parts, 
however  remote  from  the  intestate,  the  common  degree  of  con- 
sanguinity may  be.    The  foregoing  rule,  which  is  in  favor  of 
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the  equal  claims  of  the  desoeDdiog  line,  in  the  same  degree, 
without  distiiictioii  of  sex,  and  to  the  exclusion  of  alt  other 
claimants  is  in  force  in  all  the  United  States,  except  that  in 
South  Carolina,  the  widow  takes  one  third  of  the  estate  in  fee, 
aifti  in  Georgia,  she  takes  a  child's  share  in  fee,  if  there  be  any 
children,  and  if  none,  she  then  takes  a  moiety  of  the  estate,  and 
in  South  Carolina  and  Geoigia,  the  whole  estate.  *<In  Massa- 
chusetts, the  statute  law  of  descents  applies  only  to  estates 
whereof  the  ancestor  died  seised  in  fee  simple,  or  for  the  life  of 
another,  and  the  descent  of  estates  tail,  is  limited  to  the  eldest 
male  heir.  In  Rhode  Island,  New  Jersey,  North  and  South  Ca- 
rolina, Tennessee  and  Louisiana  the  claimants  take,  in  all  cases, 
per  stirpes^  though  standing  in  the  same  degree.  In  Alabama, 
the  descendants  of  children  also  take  per  stirpes  ;  and  in  I'en- 
nessee,  the  male  issue  is  preferred  to  the  female  in  the  descent 
of  real  property,"    (4  Kent  Com.  375.)  ' 

Though  primogeniture,  and  the  preference  of  males,  are  now 
thus  universally  given  up  in  this  country,  yet  in  some  states, 
they  remained  in  full  force,  and  in  others,  modifications  of  them 
continued,  for  a  long  period.  The  common  law,  with  regard  to 
descents,  prevailed  in  New  Jersey  until  1780 ;  in  Maryland  and 
South  Carolina,  until  1786 ;  and  in  Virginia,  until  1787.  In 
Massachusetts,  Rhode  Island,  and  Connecticut,  the  eldest  son  in 
imitation  of  the  Jewish  law  had  formerly  a  double  portion  of  the 
real  and  personal  estate,  and  in  Delaware,  of  the  real  estate  of 
his  father.  And  male  children  in  Vermont  inherited,  twice  as 
much  of  their  father's  real  estate  as  females. 

The  fourth  canon  is,  "  that  the  lineal  descendants,  in  infini- 
tum, of  any  person  deceased,  shall  represent  their  ancestor ;  that 
is,  shall  stand  in  the  same  place  as  the  person  himself  would 
have  done,  had  he  been  living." 

In  this  country,  the  lineal  descendants,  except  as  already 
stated,  are  admitted  to  an  equ^l  portion  of  the  inheritance,  if 
they  all  stand  in  equal  degree  to  the  common  ancestor.  The 
civil  law,  adhered  strictly  to  the  doctrine  of  representation,  and 
gave  to  the  grand-children,  and  other  remoter  descendant's 
though  all  the  claimants  were  standing  in  equal  degrees,  the 
portion  only,  that  their  parent  would  have  taken,  if  living.  In 
some  of  the  states,  as  New  York,  North  Carolina,  Tennessee, 
Pennsylvania,  Virginia,  and  Kentucky,  it  appears  to  be  allowed 
in  favor  of  the  most  remote  collateral  relations.    In  most  of  the 
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Other  states,  though  representation  is  without  limit  hi  the  direct 
descending  line,  in  the  collateral,  it  does  not  extend  beyond  bro- 
thers and  sisters  children,  as  in  Maine,  Nev  Hampshire,  Ver- 
mont, Rhode  Island,  Connecticut,  Pennsylvania,  Maryland, 
Georgia,  and  Mississippi ;  nor  in  Delaware  after  brothers  and 
sisters  grand-children ;  nor  in  Alabama  and  Mississippi,  after 
the  descendants  of  brothers  and  sisters ;  and  in  some  of  the 
states,  as  in  New  Jersey,  there  does  not  appear  to  be  any  positive 
provision  for  the  case.  In  Louisiana,  representation  is  admittM 
in  the  collateral  line,  in  favor  of  the  children  and  descendants 
of  the  brothers  and  sisters  of  the 'deceased.  In  North  Carolina, 
the  claimants  take  per  sivrpes^  in  every  case,  even  though  the 
claimants  ail  stand  in  equal  degree  of  consanguinity  to  the 
common  ancestor,  and  so  do  the  descendants  of  brothers  and  • 
sisters,  by  the  law  of  descent  in  Alabama.  The  civil  law  ad-' 
hered  strictly^  to  the  doctrine  of  representation,  and  gave  to  the 
grand-children,  and  other  remote  descendants,  though  all  the 
claimants  were  standing  in  equal  degrees,  the  portion  only  that 
their  parent  would  have  taken,  if  living.  The  following  rule 
of  inheritance  prevails  in  the  United  States.  If  a  person  dying 
seised,  or  as  owner  of  land,  leaves  lawful  issue  of  different  de- 
grees of  consanguinity,  the  inheritance  shall  descend  to  the 
children  and  grand-children  of  the  ancestor,  if  any  be  living, 
and  to  the  issue  of  such  children  or  grand-children,  as  shall  be 
dead,  and  so  on,  to  the  remotest  degree,  as  tenants  in  common. 
But  such  grand-children,  and  their  descendants,  shall  inherit 
only  such  share  as  their  parents  respectively  would  have  inhe- 
rited, if  living.  This  rule  applies  to  every  case  where  the  de- 
scendants of  the  intestate,  entitled  to  share  in  the  inheritance, 
are  of  unequal  degrees  of  consanguinity  to  the  intestate.  Those 
who  are  in  the  nearest  degree,  take  the  shares  which  would  have 
descended  to  them,  had  the  descendants  in  the  same  degree  who 
arc  dead,  leaving  issue,  been  living ;  and  the  issue  of  the  de- 
scendants who  are  dead,  respectively,  take  the  shares,  which 
their  parents,  if  living,  would  have  received.  When  heirs  are 
all  in  equal  degree,  they  inherit  per  capita,  or  equal  portions, 
and  when  they  are  in  different  degrees,  they  inherit  per  stirpes] 
or  such  portion  only  as  their  immediate  ancestor  would  have 
inherited,  if  living. 

Blackstone's  fifth  rule  is,  « that  on  failure  of  lineal  descend- 
ants, or  issue  of  the  person  last  seised,  the  inheritance  shall  de- 
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scend  to  bis  collateral  relations,  being  of  tbe  blood  of  tbe  first 
purchaser ;  subject  to  the  three  preceding  rules. 

ki  Massachusetts,  if  there  be  no  lineal  descendants,  nor  father, 
the  estate  descends  in  equal  shares  to  the  brothers  and  sisters, 
aod  mother,  and  to  the  children  of  any  deceased  brother  or  sis- . 
ter,  by  right  of  representation ;  but  if  there  be  no  brother  or  sis- 
ter living,  the  estate  descends  to  the  mother,  in  exclusion  of  the 
issue,  if  any,  of  deceased  brothers,  or  sisters.  In  New  Hamp- 
iHHre,  Vermont,  and  North  Carolina,  uncles  and  aunts  take 
equally  with  the  nephews  and  nieces,  as  being  of  equal  kin. 
But  in  Maine,  Massachusetts,  Rhode  Island,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Ohio, 
Indiana,  Illinois,  Kentucky,  Virginia,  Tennessee,  South  Caro- 
lina, Georgia,  Alabama,  Louisiana,  Mississippi,  and  Missouri, 
'  nephew  sand  nieces  take  in  exclusion  of  uncles  at>d  aunts. 

In  many  of  the  states,  the  descent  of  real  estate  is  regulated 
in  some  measure,  by  a  regard  to  the  mode  in  which  it  became 
the  property  of  the  intestate,  whether  by  actual  purchase,  or  by 
descent,  gift,  or  devise  from  a  paternal  or  maternal  ancestor.  If 
the  inheritance  was  ancestral,  and  come  to  the  intestate  by  gift, 
devise  or  descent,  it  passes  to  the  kindred  who  are  of  the  blood 
of  the  ancestor  from  whom  it  came,  whether  it  be  in  the  pater- 
nal or  maternal  line,  so  as  to  exclude  the  relations  in  the  adverse 
line  until  the  other  line  be  exhausted.  This  is  the  rule  in  New 
York,  New  Jersey,  Ohio,  Virginia,  Tennessee,  North  Carolina 
Bhode  Island,  and  Connecticut.  In  Maine,  New  Hampshire, 
Vermont,  Massachusetts,  Pennsylvania,  Georgia,  Alabama,  Mis^ 
sissippi,  and  Missouri,  there  does  not  seem  to  be  any  positive 
distinction* 

"  The  English  law,  requires  the  claimant  of  the  inheritance 
to  be  heir  to  the  person  last  seised,  and  of  the  blood  of  the  first 
purchaser.  It  gives  a  universal  preference  on  the  collateral  in- 
heritances, as  far  as  relates  to  the  first  purchaser,  of  the  paternal, 
to  the  maternal  line  ;  and  this  English  doctrine  is  founded  on 
the  technical  rule,  that  it  is  necessary  the  heir  should  show  him- 
self to  be  descended  from  the  first  purchaser,  or'  afford  the  best 
presumptive  evidence,  which  the  case  admits,  of  tbe  fact.  The 
American  law  of  descents  does  not  go  on  tbe  principle  of  search- 
ing out  the  first  purchaser  through  the  mists  of  past  generations, 
except  the  estate  be  ancestral,  and  then  it  stops  at  the  last  pur- 
chaser, in  the  ancestral  line.    Its  general  object  is  to  continue 
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the  estate  in  the  family  of  the  intestate ;  and  in  effecting  it,  to 
pay  due  regard  to  the  claims  of  the  successive  branches  of  that 
family,  and  principally,  to  the  land  and  paramount  claim  of 
proximity  of  blood  to  the  intestate."    (4  Kent  Com.  405.) 

Blackstone's  sixth  rule  is  ''  that  the  collateral  heir  of  the  per- 
son last  seized,  must  be  his  next  collateral  kinsman  of  the  whole 
blood:' 

"  The  heir,"  says  Blackstone,  "  need  not  be  the  nearest  kins* 
man  absolutely,  but  only  svb  modo;  that  is,  he  must  be  the 
nearest  kinsman  of  the  whole  blood;  for  if  there  be  a  much 
nearer  kinsman  of  the  hcUf  blood,  a  distant  kinsman  of  the  whole 
blood  shall  be  admitted,  and  the  other  entirely  excluded ;  nay, 
the  estate  shall  escheat  to  the  lord  sooner  than  the  half  Mood 
shall  inherit."  (2  Bl.  Com.  227.)  Blackstone  attempts  to  de- 
fend this  a^suld  rule,  or  rather  apologize  for  it,  on  feudal  prin- 
ciples, but  finally  confesses  "  that  it  is  certainly  a  very  fine  spun 
and  snblle  Bieety/'  and  that  '<  the  practice  is  carried  further  than 
the  principle  on  which  it  goes  will  warrant" 

This  rate  for  exftluding  the  half  blood,  so  repugnant  to  every 
principle  of  property,  and  to  the  moral  feelings  of  kindred,  has 
been  abandoned  in  every  part  of  the  United  States.  In  some  of 
the  states,  no  distinction  is  made  in  any  case,  between  relations  of 
the  whole  and  the  half  blood ;  and  one  brother  of  the  whole  blood 
and  another  of  the  half  blood  of  an  intestate,  will  inherit  equal 
shares  of  his  estate.  In  Maine,  New  Hampshire,  Yermont,  Mas- 
sachusetts, Rhode  Island,  New- York,  Illinois,  North  Carolina, 
Maryland,  and  Tennessee,  no  distinction  is  made  between  the 
whole  and  half  blood,  except  in  some  of  them,  as  it  respects  es- 
tates which  camei.to  the  intestate  from  some  one  of  his  ances- 
tors, a  preference  being  in  such  cases  given  to  the  blood  of  that 
ancestor.  In  Connecticut,  New  Jersey,  Pennsylvania,  Delaware, 
Ohio,  Indiana,  Maryland,  Virginia,  Kentucky,  South  Carolina, 
Georgia,  Alabama,  Mississippi,  Missouri,  and  Louisiana,  rela- 
tions of  the  half  blood  can  inherit,  but  relations  of  the  whole 
blood  are  preferred. 

Blackstone's  seventh  rule  is,  that  "  in  collateral  inheritances, 
die  male  stocks  shall  be  preferred  to  the  female,  (that  is,  kindred 
derived  firom  the  blood  of  the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  from  the  blood  of  the  female,  how- 
ever near,)  unless,  where  the  lands  have  in  fact  descended  from  * 
a  female.    "  Thus,"  he  continues,  <<  the  relations  on  the  father's 
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side  are  admitted  in  ivfanttuny  before  thoee  on  the  mother's  side 
are  admitted  at  alt ;  and  the  relations  of  the  father's  father  be^ 
fore  those  of  the  father's  mother,  and  so  on." 

BlacksCone  observes  that  this  rule  was  established  in  order  to 
effectuate  and  carry  into  execution  the  fifth  rule  or  principal 
canon  of  collateral  inheritance,  that  every  heir  must  beof  the  blood 
of  the  first  purchaser.  For  when  such  first  purchaser  was  not 
easily  to  be  discovered,  after  a  long  course  of  descents,  it  was 
considered  that  as  a  preference  had  been  given  to  males,  by  vir- 
tue of  the  second  canon,  through  the  whole  course  of  lineal  de- 
scent from  the  first  purchaser,  it  was  more  likely  that  the  lands 
had  descended  to  the  last  tenant  from  his  male,  than  from  bis 
female  ancestors.  The  right  of  inheritance,  therefor^  first  runs 
up  all  the  father's  side,  with  a  preference  to  the  m^  stocks  in 
every  instance ;  and  if  it  finds  no  heirs  there,  it  t'hep,  and  then 
only,  resorts  to  the  mother's  side. 

This  preference  of  male  stocks  is  continued  in  Bngland, 
throughout  all  manner  of  successions ;  for  if,  on  default  of  heirs, 
on  the  part  of  the  father,  the  lands  descend  to  the  lin^  of  the 
mother,  die  heirs  of  the  mother,  of  the  part  of  4iexLfatheif's  side, 
shall  be  preferred  in  the  succession  before  heirs^f  the  part  of 
her  mother's  side.    (Hale's  C.  L.  330.) 

The  foregoing  rule  operates  unfairlyx)n*the  maternal  relations 
in  the  case  of  an  estate  which  in  fadt  came  to  the  intestate 
through  that  line,  and  of  which  he  is  merely  tecbnieally  a  pur- 
chaser. The  taking  the  estate  from  the  maleroal,  and  giving 
it  to  the  paternal  line,  in  such  a  case,  is  to  make  the  reason  of 
the  rule  yield  to  a  technical  subtelty.  In  the  United  States, 
though  the  blood  of  the  first  ^purchaser  is  regarded  in  some  of 
the  states,  in  regulating  descents,  and  in  some  a  preference  is 
given  to  the  line  of  that  ancestor  from  whom  the  estate  came  to 
the  intestate,  whether  by  descent,  devise,  or  gift,  yet,  in  the  case 
of  estates  really  and  not  technically  purchased  by  the  intestate, 
there  are  few  instances  In  which  any  preference  is  given  to  the 
paternal  relations. 

Thus  we  have  given  the  distinguishing  rules  of  the  conmion 
law  doctrine  of  descent  which,  as  has  been  seen,  are  the  con- 
verse of  those  in  this  country.  They  may  be  recapitulated  as 
follows : — preference  of  males  to  females ;  primogeniture  among 
*  the  males ;  the  inheritance  shall  never  lineally  ascend ;  the  ex- 
clusion of  the  half  blood ;  the  strict  adherence  to  the  doctrine  of 
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-snecession  per  stirpes  ;  the  collateral  heir  xx[  the  pexam  last  sei- 
xed,  to  be  his  next  collateral  kinsman  of  the  whole  blood ;  and 
kindred  derived  from  the  blood  of  the  male  ancestors,  however 
remote,  to  be  preferred  to  kindred  from  the  blood  of  the  female 
ancestors,  however  near,  unless  the  land  came  from  a  female 
ancestor. 

In  England,  illegitimate  children  cannot  take  by  descent,  for 
they  have  not,  in  contemplation  of  law,  inheritable  blood.  Nor 
can  they  transmit  by  descent,  except  to  their  own  offspring,  for 
they  have  no  other  heirs.  In  New-York,  children  and  relatives 
who  are  illegitimate,  are  denied  the  capacity  to  take  by  descent. 
But  the  estate  of  au  illegitimate  intestate  may  descend  to  his 
mother ;  and  if  she  be  dead,  to  his  relatives  on  the  part  of  the 
mother,  the  same  as  if  he  had  been  legitimate.  In  YermoDt, 
Rhode  Island,  Virginia,  Kentucky,  Ohio,  Indiana,  and  Missouri, 
bastards  can  inherit  from,  and  transmit  to,  their  mothers,  real 
and  personal  estates.  The  same  principle  prevails  in  Connec- 
ticut, Illinois,  Maryland,  North  Carolina,  Tennessee  and  Lou- 
isiana, with  some  modifications.  In  Maine,  New  Hampshire, 
Massachusetts,  New  Jersey,  Pennsylvania,  Delaware,  South 
Carolina,  Georgia,  Alabama  and  Mississippi,  bastards  are  placed 
generally  under  the  disabilities  of  the  English  common  law. 
In  Maryland,  illegitimate  children,  and  their  issue,  are  capable 
in  law,  to  take  and  inherit  real  and  personal  estate  from  their 
mother,  and  from  each  other,  and  from  the  descendants  of  each 
other,  iu  like  manner,  as  if  born  in  lawful  wedlock.  In  Illinois, 
Tennessee  and  North  Carolina,  bastards  inherit  to  their  mothers, 
if  there  be  no  legitimate  child ;  and  in  North  Carolina,  bastard 
brothers  and  sisters  inherit  to  each  other,  if  one  of  them  dies  in- 
testate and  without  issue.  The  mother  is  excluded.  In  Lou- 
isiana, ill^itimate  children,  if  they  have  been  duly  acknow- 
ledged, they  inherit  from  the  mother,  if  she  has  no  lawful  issue ; 
they  inherit  from  the  father  likewise,  if  he  leaves  no  wife  or 
lawful  heir.  The  father  and  mother  inherit  equally  to  their 
illegitimate  offspring  ]  and  in  default  of  parents,  and  ascendants 
and  descendants,  the  estate  goes  to  the  natural  brothers  and  sis- 
ters of  the  bastard,  and  to  their  descendants. 

12.    Will  or  devise. 

The  last  mode  of  conveying  real  property,  is  by  devise^  or  dis- 
position contained  iu  a  person's  last  will  and  testament,  to  take 
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place  at  the  death  of  the  devisor.  The  word  deviscij  devise,  is 
deiived  from  divide,  and  originally  meant  any  kind  of  division, 
or  distribution  of  property. 

Lands  may  be  devised  by  will  in  all  the  United  States ;  the 
English  statutes  of  32  Hen.  8,  and  29  Charles  2,  having  been  im- 
ported into  this  country  by  our  ancestors,  and  incorporated  into 
our  colonial  jurisprudence,  under  such  modifications,  in  some 
instances,  as  were  deemed  expedient 

As  a  general  rule,  all  persons  of  sound  mind  are  competent  to 
devise  real  estate,  with  the  exception  of  infants  and  married 
women.  In  England,  persons  attainted  of  treason,  or  convicted 
of  felony,  are  incapable  of  making  an  effectual  devise ;  but  not 
so  in  the  United  States.  In  Ohio,  Maryland,  Vermont,  Illinois 
and  Mississippi,  unmarried  females  are  capable  of  devising  their 
estates  at  the  age  of  eighteen.  In  New- York,  Connecticut,  New 
Jersey,  Virginia,  North  Carolina,  Alabama,  Georgia,  Kentucky, 
Tennessee  and  Mississippi,  an  infant  may  devise  the  Gttardian- 
skip  of  his  child.  In  Rhode  Island  and  Pennsylvania,  the  power 
of  appointing  a  guardian  by  will  is  restricted  to  those  fathers  who 
are  authorized  by  law  to  make  a  will.  In  Massachusetts,  a  mar- 
ried woman  may,  in  all  cases,  devise  and  dispose  of  her  estate 
by  will,  if  the  husband  endorses  his  assent  thereon.  In  New 
Hampshire,  a  married  woman  may  devise  her  real  estate,  but 
not  to  affect  injuriously  the  rights  of  her  husband.  In  Michi* 
gan,  the  same  power  is  given  to  her,  provided  the  written  assent 
of  the  husband  be  annexed  to  the  will  and  signed,  attested  and 
proved.  In  Pennsylvania,  Connecticut,  Maine  and  Illinois, 
married  women  are  expressly  authorized  to  dispose  of  their  own 
estates  by  will,  without  restriction.  And  in  Ohio,  married  wo^ 
men  are  held  capable  of  devising.  In  Rhode  Island,  New  York, 
Now  Jersey  Delaware,  Virginia,  Georgia,  Kentucky  and  Indi- 
ana, married  women  are  incapable  of  devising  their  lands.  But 
it  is  conceived  that  in  these  states,  a  testamentary  disposition  of 
her  estate,  by  a  married  woman,  made  pursuant  to  a  power  con- 
tained in  a  marriage  settlement,  or  other  ante-nuptial  contract, 
would  be  enforced  as  a  valid  appointment ;  their  statutes  being 
merely  in  affirmance  of  the  common  law.  (See  note  to  3  Greenl. 
Cruise,  p.  13.) 

In  England,  corporations  are  excepted  out  of  the  statute  of 
wills.  In  this  country,  as  a  general  rule,  every  corporation  not 
expressly  disqualified  by  statute,  is  capable  of  taking  and  hold. 
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ing  real  estate,  as  w^ell  by  devise  as  by  deed ;  corporations  being 
deemed  "  penoas"  within  the  meaning  of  the  law.  The  only 
restrictions  are,  that  the  purpose  of  the  conveyance  be  not  for- 
eign to  the  obJ0Ql6  for  which  the  corporation  was  created ;  and 
that  the  value  of  its  lands  do  not  exceed  the  sum  or  value  lim- 
ited in  its  charter.  (See  note  to  3  Greenl.  Cruise,  p.  21.)  The 
New- York  Revised  Statutes  declare  that  no  devise  to  a  corpo- 
ration shall  be  valid  unless  the  corporation  be  expressly  autho- 
rized to  take  by  devise.  In  Pennsylvania,  corporations  cannot 
take  lands  without  the  license  of  the  commonwealth. 

In  England,  it  is  the  settled  rule  of  law,  that  the  testator  must 
he  seised  of  the  lands  devised,  at  the  time  of  making  the  will. 
The  devise  under  the  English  law,  is  a  species  of  conveyance ; 
and  that  is  the  reason  that  the  devise  operates  only  upon  such 
real  estate  as  the  testator  owned,  and  was  seized  of  at  the  time 
of  making  the  will.  The  testator  must  likewise  continue  seized 
at  the  time  of  his  death.  The  general  rule  of  the  English  law, 
exists  in  Maine,  Connecticut,  North  Carolina,  and  Alabama.  In 
the  state  of  New- York,  on  the  other  hand,  every  estate  and  in- 
terest, descendible  to  heirs,  may  be  devised;  and  every  will 
made  in  express  terms,  of  all  the  real  estate,  or  in  any  other 
terms  denoting  the  testator!s  intent  to  devise  all  his  real  property, 
is  construed  to  pass  all  the  real  estate  which  he  was  entitled  to 
devise  at  the  time  of  his  death ;  and  the  law  is  the  same  in 
Massachusetts,  Vermont,  Pennsylvania  and  Virginia.  In  the 
latter,  seisin  is  not  requisite  to  a  devise,  and  a  right  of  entry  is 
devisable.  Rights  of  entry  are  devisable,  even  though  there  be 
an  adverse  possession  or  disseisin;  and  the  will  will  extend 
prospectively,  and  carry  all  the  testator's  lands  existing  at  his 
death,  if  so  evidently  intended.  This  is  also  the  law  in  Ken- 
tucky ;  and  in  Ohio  every  description  of  property  may  be  de- 
vised.   (See  4  Kent's  Com.  512.) 

Formerly,  in  England,  if  the  testator's  name  were  written  by 
himself^  in  any  part  of  a  will,  either  at  the  beginning  or  at  the 
end,  it  was  considered  a  sufficient  signing  within  the  statute. 
This  was  altered  by  the  stat.  7  Will.  4,  and  I  Vict.  c.  26,  ss.  9, 
1 1,  12,  which  require  that  the  signature  be  at  the  foot  or  end  of 
the  instrument  Such  is  likewise  the  law  in  New- York,  Penn- 
sylvania, Ohio,  and  Arkansas. 

As  a  general  rule,  it  is  not  necessary  that  the  will  be  signed 
by  the  party  himself.    The  signature  may  be  made  by  another 
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person,  id  the  testator's  preseoce,  and  by  his  express  direction. 
But  in  Pennsylvania,  it  is  required  that  the  will  he,  in  all  cases, 
signed  by  the  testator  himself  unless  <'  he  shall  be  prevented  by 
the  extremity  of  his  last  sickness ;"  in  which  ease  the  necessity 
for  signing  by  the  hand  of  another,  must  be  proved  by  two  wit- 
nesses, and  the  act  be  shown  to  have  been  done  by  his  express 
direction.  (8  Watts  &  Serg.  Rep.  25.)  In  Arkansas,  when  the 
will  is  signed  by  the  hand  of  another,  the  person  so  doing  must 
be  one  of  the  attesting  witnesses,  and  must  state  that  fact  in  the 
attestation. 

By  the  English  statute  of  frauds,  it  is  essential  to  the  validity 
of  a  devise,  that  it  be  attested  and  subscribed,  in  the  presence  of 
the  testator  by  at  least  three  witnesses.  Three  witnesses,  as  in 
the  English  statute  of  frauds,  are  required  in  Vermont,  New 
Hampshire,  Maine,  Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  Maryland,  South  Carolina,  Georgia,  Alabama,  and 
Mississippi.  Two  witnesses  only  are  requisite,  in  New-York, 
Delaware,  Yirginia,  Ohio,  Ilhnois,  Indiana,  Missouri,  Tennessee, 
North  Carolina,  and  Kentucky.  In  Pennsylvania,  a  devise  of 
lands  in  writing  will  be  good,  without  any  subscribing  witnesses, 
provided  the  authenticity  of  it  can  be  proved  by  two  witnesses; 
and  if  the  will  be  subscribed  by  witnesses,  proof  of  it  may  be 
made  by  others.    (See  4  Kent's  Com.  614.) 

The  English  statute  of  frauds  required  the  will  to  be  signed 
by  the  devisor,  and  to  be  attested  and  subscribed  by  the  wit- 
nesses in /A^  presence  of  the  testator;  and  this  direction  has 
been  extensively  followed  in  the  statute  laws  of  the  United 
States,  The  New-York  Revised  Statutes  drop  the  direction  in 
the  English  statute,  that  the  witnesses  are  to  subscribe  in  the 
presence  of  the  testator.  The  testator,  when  he  signs  or  acknow- 
ledges the  will,  is  to  declare  the  instrument  to  be  his  last  will ; 
and  he  is  to  subscribe  or  acknowledge  the  will  in  the  presence 
of  each  witness;  and  the  witnesses  are  to  subscribe  their  names, 
at  the  request  of  the  testator. 

A  will  made  in  a  foreign  country,  of  lands  situate  in  England, 
must  be  executed  in  the  same  manner,  and  attested  by  the  same 
number  of  witnesses  as  a  devise  of  lands  made  in  England. 
The  rule  that  a  devise  of  lands,  to  be  valid,  must  be  made  ac- 
cording to  the  lex  rei  sitce,  is  in  force  in  Maine,  New  Hamp- 
shire, Delaware,  Rhode  Island,  Indiana,  and  Missouri.  la  sev- 
eral other  states  a  contrary  rule  is  adopted. 
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13.  Alienation  of  Property. 

Under  the  term  alienation,  is  comprised  every  method  where- 
by estates  are  voluntarily  resigned  by  one  person,  and  accepted 
hy  another.     "  The  alienation  of  property,  is  among  the  earliest 
suggestions  flowing  from  its  existence.    The  capacity  to  dis- 
pose of  it,  becomes  material  to  the  purposes  of  social  life,  as  soon 
as  property  is  rendered  secure  and  valuable,  in  the  progress  of 
nations,  from  a  state  of  turbulence  and  rudeness,  to  order  and  re- 
finement.   The  power  of  alienation  is  a  necessary  consequence  of 
ownership,  and  it  is  founded  on  natural  right"    (4  Kent's  C.  44 1 . ) 
in  the  time  of  the  Saxons,  an  imlimited  power  of  alienation 
seems  to  have  existed  in  England.    But  upon  the  settlement  of 
the  Normans,  and  the  establishment  of  the  feudal  law,  all  lands 
l)ecame  unalienable  ;  and  during  the  reigns  of  fVilliam  I.  and 
his  sons,  the  doctrine  of  non-alienation,  was  for  various  reasons, 
strictly  enforced.    The  greater  part  of  the  lands  throughout  the 
kingdom,  had  been  distributed  among  the  Norman  barons,  as 
strict  and  proper  feuds,  upon  condition  of  military  service;  and 
jealousy  prevailing  against  all  those  who  were  of  Saxon  origin, 
least  they  should  attempt  to  re-instate  themselves  in  their  an- 
cient possessions,  great  care  was  taken  during  that  period,  that 
all  the  vassals  of  the  crown,  who  could  alone  be  depended  on 
in  case  of  any  insurrection  should  be  in  a  situation  to  perform 
their  military  services.    The  genius  of  the  feudal  system  was 
originally  so  strong  in  favor  of  restraint  upon  alienation  that  by 
a  general  ordinance  mentioned  in  the  Book  of  Fiefs^  (Lib.  2,  tit. 
55,)  the  hand  of  him  who  knowingly  wrote  a  deed  of  alienation, 
was  directed  to  be  struck  off.    It  was  a  violent  and  unnatural 
state  of  things,  and  contrary  to  the  nature  and  value  of  property^ 
and  the  inherent  and  universal  love  of  independence. 

The  first  step  towards  a  liberty  of  alienation  was  that  by 
which  the  tenant  was  permitted  to  alien  with  the  consent  of 
Ins  lord,  and  this  tended  to  leave  the  heir  dependent  upon  the 
ancestor.  This  law  was  adopted  from  the  maxims  which  then 
prevailed  on  the  continent ;  and  gave  rise  to  fines  for  alienation. 
But  in  England,  the  tenant  could  not  dispose  of  his  land,  even 
with  the  consent  of  his  lord,  unless  he  had  tAao  obtained  that  of 
his  next  heir.  It  was  therefore  common  in  ancient  feoffments, 
to  express  that  the  alienation  was  made  with  the  consent  of  the 
feoffor's  heir.  (2  Cruise,  p.  5.)  The  power  of  alienation  was 
further  extended  by  a  law  of  Henry  I.  ch.  70,  which  allowed 


Xlviii  A  GENERAL  VIEW  OP  THE  •^ 

every  person  to  dispose  of.  such  lands  as  had  been  purchased 
by  himself.  At  this  time,  it  was  generally  speaking  lawful  for 
a  person  to  alien  a  reasonable  part  of  his  land,  by  inheritance, 
or  purchase ;  and  if  he  had  no  heirs  of  his  body  he  might  alien 
the  whole  of  his  purchased  lands.  If  however,  he  had  a  sou 
and  heir,  he  could  not  disinherit  him,  and  alien  the  whole,  even 
of  his  purchased  lands.  The  restraint  was  almost  absolute  when 
the  tenant  was  in  by  descent,  and  quite  relaxed  when  he  was  in 
by  purchase.  The  next  alienation  in  favor  of  the  tenant  was 
in  the  reign  of  Henry  II.  He  then  had  the  right  to  alien  with- 
out the  lord's  license,  when  the  grant  was  to  him,  his  heirs 
and  assigns.  The  tenant  gained  successively  the  power  of 
alienation,  if  the  grant  was  only  to  him  and  his  heirs,  and  the 
power  to  charge  and  encumber  the  land.  The  lord's  right  was 
still  further  affected  by  acts  of  parliament  and  judicial  determi- 
nations, and  as  early  as  the  reign  of  Edward  III.  made  subject 
to  the  dower  of  the  wife.  At  length,  upon  the  restoration  of 
Charles  If.  tenure  by  knight  service,  with  all  its  oppressive  in- 
cidents, was  abolished  by  statute,  and  the  tenure  of  land  was, 
for  the  most  part,  turned  into  free  and  common  socage,  and 
everything  oppressive  in  that  tenure  was  also  abolished.  (See 
2  GreenL  Cruise,  p.  6, 6 ;  3  Kent's  Com.  507, 508.)  "  The  statute 
of  12  Charles  II.,"  says  Kent,  ib.  "essentially  put  an  end  to 
the  feudal  system  in  England,  although  some  fictions  (and  they 
are  scarcely  anything  more)  founded  on  the  ancient  feudal  re- 
lation and  dependence,  are  still  retained  in  the  socage  tenures." 

Every  citizen  of  the  United  States,  is  competent  to  take  and 
holds  lands,  by  descent,  devise,  or  purchase  ;  and  every  person 
capable  of  holding  lands,  except  idiots,  persons  of  unsound 
mind,  and  infants,  and  seized  of,  or  entitled  to  any  estate  or  in- 
terest in  land,  may  alien  the  same  at  his  pleasure,  under  the 
regulations  prescribed  by  law.    (4  Kent,  445.) 

"  The  general  policy  of  this  country"  says  Kent,  (4  Kent,  17.) 
"  does  not  encourage  restraints  upon  the  power  of  alienation  of 
land ;  and  the  New  York  Revised  Statutes  have  considerably 
abridged  the  prevailing  extent  of  executory  limitations.  The 
capacity  of  estates  tail  in  admitting  remainders  over,  and  of 
limitations  to  that  line  of  heirs  which  family  interest,  or  policy 
might  dictate,  renders  them  still  beneficial  in  the  settlement  o( 
English  estates.  But  the  tenant  in  tail  can  alien  his  lands,  and 
the  estate  tail  can  only  be  rendered  inalienable  during  the  set- 
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dement  on  the  tenant  for  life,  and  the  infancy  of  the  remainder- 
man in  tail.  Executory  limitations  went  further,  and  allowed 
the  party  to  introduce  at  his  pleasure  any  number  of  lives,  on 
which  the  contingency  of  the  executory  estate  depended,  provi- 
ded they  were  lives  in  being  at  the  creation  of  the  estate ;  and 
to  limit  the  remainder  to  them  in  succession,  and  for  twenty-one 
years  afterwards.  This  was  the  rule  settled  by  Lord  Chancel- 
lor Nottingham,  in  the  great  case  of  the  duke  of  Norfolk ;  and 
the  decision  in  that  case,  has  been  acquiesced  in  uniformly 
since  that  time,  and  every  attempt  to  fetter  estates,  by  a  more 
indefinite  extent  of  limitation,  or  a  more  subtle  aim  at  a  per- 
petuity has  been  defeated.  But  the  power  of  protracting  the 
period  of  alienation  has  been  restricted  in  New  York,  to  the 
lives  of  two  persons  in  being,  at  the  creation  of  the  estate, 

14.  Modes  of  convey ance» 

A  great  improvement  in  the  law  of  real  property  in  this  coun- 
try, is  in  using  simple  and  direct  modes  of  conveyance.  The 
most  common  mode  of  conveyance  in  England,  is  by  lease  and 
release,  which  possesses  over  a  feoffment,  the  advantage  of  not 
requiring  the  formality  of  livery  of  seizin,  and  over  deeds  of  bar- 
gain and  sale,  of  not  needing  enrolment.  It  was  contrived  by 
Sergeant  Moore,  at  the  request  of  Lord  Norris,  for  a  particular 
case,  and  to  avoid  the  unpleasant  notoriety  of  livery  and  attorn- 
ment, to  the  end  that  some  of  his  kindred  might  not  know,  by 
any  search  of  public  records,  what  settlement  he  should  make 
of  his  estate.  The  lease  and  release,  when  used  as  a  conveyance 
of  the  fee,  have  the  joint  operation  of  a  single  conveyance.  The 
first  step  was  to  create  a  small  estate,  as*  a  lease  for  a  year,  and 
vest  possession  of  it,  in  the  grantee.  In  a  lease  at  common  law, 
actual  entry  was  requisite  to  vest  thQ  possession,  and  enable  the 
lessee  to  receive  a  release  of  the  reversion.  To  avoid  the  neces- 
sity of  actual  entry,  the  lesser  estate  was  created  by  a  bargain 
and  sale  under  the  statute  of  uses,  and  founded  on  a  nominal 
pecuniary  consideration.  The  bargain  raised  the  use,  and  the 
statute  immediately  annexed  the  possession  to  the  use ;  and  the 
lessee  being  thus  in  possession  by  the  operation  of  the  statute, 
was  enabled  to  receive  a  release  of  the  reversion.  The  release 
was  a  conveyance  at  common  law,  and  operated  by  way  of 
enlargement  of  the  estate ;  and  thus,  by  the  operation  of  the 

lease,  by  way  of  bargain  and  sale,  under  the  statute  of  uses,  and 
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by  the  operation  of  the  release  at  common  law,  the  title  was  con^ 
Teyed.    (See  4  Kent,  494.) 

In  the  reigns  of  Henry  6th  and  Edward  4thy  it  was  not  nn- 
usual  to  transfer  freehold  estates  in  the  following  manner.  A 
deed  of  lease  was  made  to  the  intended  purchaser  for  three  or 
four  years ;  and  after  be  bad  entered  into  possession,  a  deed  of 
release  of  the  inheritance  was  executed  to  him  which  operated 
to  enlarge  hb  estate  into,  a  few  simple.  When  it  was  found 
that  the  statutes  of  uses  transferred  the  actual  possession  with- 
out entry,  the  idea  of  a  lease  and  release  was  adopted.  A  bar- 
gain and  sale  for  a  year,  was  made  by  the  vendor  to  the  person 
to  whom  the  lands  were  to  be  conveyed ;  by  this,  a  use  was 
raised  in  the  bargainee,  without  any  enrolment,  to  which  the 
statute  transferred  the  possession.  Thus  the  bargainee  became 
immediately  capable  of  accepting  a  release  of  the  freehold  and 
reversion ;  and  accordingly  a  release  was  made  to  him  dated 
the,  day  next  after  the  day  of  the  date  of  the  bargain  and  sale, 
all  which  was  considered  as  eqnal  to  a  feoffment  with  livery  of 
seiziOi    (2  Greenl.  Cruise,  p.  169, 160.) 

"  The  conveyance,  by  lease  and  release,"  says  Kent,  (4  Kent, 
Comr496)  has  become  the  universal  mode  by  which  property 
is  conveyed  in  England,  whether  by  way  of  sale,  mortgage,  or 
settlement.  It  has  this  attractive  circumstance  attending  it :  it 
has  not  the  inconvenience  and  notoriety  of  livery  which  is  re- 
quisite in  feoffment ;  or  of  enrolment  Which  is  required  by  the 
statute  of  27  Henry  8,  in  a  bargain  and  sale.  It  is,  therefoip,  a 
mode  of  conveyance  well  adapted  to  that  secrecy  which  best  ac^ 
cords  with  the  feelings  connected  with  family  settlements.  It 
was  the  mode  universajly  in  practice  in  New  York,  until  the 
year  1788.  The  reversjjpn  of  the  statute  law  of  the  state  at  that 
period,  which  re-enacted  |ill  the  English  statute  law  deemed 
proper  and  applicable,  ^nd  which  repealed  the  British  statutes 
in  force  in  New  York  while  it  was  a  colony,  removed  all  appre- 
hension of  the  necessity  of  enrolment  of  deeds  of  bargain  and 
sale,  and  left  that  short,  plain,  and  excellent  mode  of  convey- 
ance to  its  fre^  operation.  The  consequence  was,  that  the  con- 
veyance by  lease  and  release,  which  required  two  deeds  or  in- 
struments, instead  of  one,  fell  immediately  into  total  disuse,  and 
will  never  be  revived.'' 

The  common  mode  of  conveyance,  in  the  United  States,  is  a 
deed  in  the  nature  of  bargain  and  sale  recorded.    This  deed 
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kowever,  is  not  precisely  the  English  deed  of  bargain  and  sale, 
but  derives  its  operation  from  the  state  statutes.  When  the 
vendor  is  seized  the  legal  possession  passes  to  the  vendee  on  the 
delivery  of  the  deed  which  is  in  a  very  simple  and  explicit 
from.  In  New  York,  deeds  of  conveyance  of  the  inheritance  or 
freehold,  have  the  denomination  of  grants  ;  and  though  deeds 
of  bargain  and  sale  and  of  lease  and  release,  may  continue  to 
be  used,  they  are  to  be  deemed  grants.  That  instrument  of 
conveyance  conveys  all  the  estate  and  interest  of  the  grantor, 
which  he  could  lawfully  convey  ;  and  it  passes  no  greater  or 
other  interest.  (N.  Y.  R.  S.  vol.  1  sees.  137, 138, 142, 143.)  In 
Tennessee  also,  the  statutory  deed  operates  as  a  grant  to  pass 
nothing  but  what  the  bargainor  may  lawfully  sell,  and  the  title 
passes,  not  by  force  of  the  statute  of  uses,  but  of  the  registered 
deed. 

In  this  country  all  deeds  and  conveyance  of  land  except  cer< 
tain  chattel  interests  are  required  to  be  acknowledged  or  proved 
before  a  magistrate,  in  the  manner  prescribed  by  the  local 
statutes,  and  afterwards  recorded.  If  not  recorded,  they  are 
good,  and  pass  the  title  as  against  the  grantor  and  his  heirs,  and 
devisees,  and  they  are  void  only  as  to  subsequent  bonajide  pur- 
chasers and  mortgagees  whose  deeds  shall  be  first  recorded. 
Notice  of  the  deed  by  the  subsequent  purchaser  previous  to  his 
purchase  will  countervail  the  effect  of  the  registry  and  destroy 
his  pretension  as  a  bonajide  purchaser. 

This  subject  will  be  best  illustrated  by  stating  more  fully  the 
law  of  some  of  the  states. 

In  New-York,  all  conveyances  of  lands,  tenements,  and  her- 
editaments, and  chattels  real,  except  leases  for  a  term  not  ex- 
ceeding three  years,  must  be  recorded.  (N.  Y.  K.  S.  vol.  1,  p. 
756,  sec.  1 ;  ib.  762,  sec«  36.)  To  authorize  registration,  the 
deed  must  be  acknowledged,  and  a  certificate  of  acknowledg- 
ment endorsed  upon  the  deed.  The  deed  must  be  recorded 
with  due  diligence;  and  deeds  are  to  be  recorded  in  the  order, 
and  as  of  the  time,  when  delivered  to  the  clerk  for  that  purpose ; 
and  they  have  effect  according  to  the  priority  of  the  registry. 

In  Massachusetts,  a  conveyance  of  any  freehold  estate,  or  a 
lease  for  more  than  seven  years  from  the  making,  is  void  against 
all  but  the  grantor,  his  heirs  and  devisees,  and  parties  having 
notice,  unless  the  deed  be  recorded.  (Rev.  St.  406,  408;  St. 
1311,  233.)    Acknowledgm3Ut  by  one  of  two  grantors,  has  been 
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held  sufficient  to  authorize  the  registration  of  a  deed.  This  is 
upon  the  ground^ that  the  acknowledgment  of  one  grantor  justi- 
fies the  recording  of  the  deed  as  his;  and  this  gives  the  requi- 
site notoriety  to  the  whole  instrument.  And  it  is  not  material 
whether  the  grantors  are  tenants  in  common  or  owners  in  sever- 
alty. {Pidge  V.  Tykr,  4  Mass.  541 ;  9  ib.  218 ;  5  ib.  438 ; 
Shaw  V.  Poor,  6  Pick.  Rep.  86.)  A  second  purchaser  or  credi- 
tor having  notice,  will  acquire  a  good  title  against  the  first  pur- 
chaser, after  waiting  a  reasonable  time  for  the  first  purchaser  to 
record  his  deed ;  because  he  may  fairly  presume  that  in  some 
way  the  estate  has  been  restored  to  the  grantor.  But  where 
there  is  no  notice  of  the  first  deed,  this  is  postponed  to  an  at- 
tachment or  subsequent  conveyance,  without  allowing  the  first 
grantee  any  time  to  record  his  deed,  even  though  there  is  notice 
of  an  intention  to  make  a  deed.  If  a  mortgagee  assign  the  mort- 
gage, and  afterwards  take  a  deed  from  the  mortgagor,  and  the 
assignment  be  not  recorded,  the  assignment  is  invalid  against 
creditors  of  the  mortgagee,  who  may  attach  the  land  as  his. 
(Clark  V.  Jenkins^  5  Pick.  Rep.  280.)  As  between  parties  claim- 
ing under  different  grantors,  priority  of-  registry  has  no  legal 
effect.  Registry  is  constructive  notice  only  as  between  purchas- 
ers from  one  grantor.  (Tyler  v.  Hammond,  11  Pick.  Rep.  193.) 
A.,  claiming  under  an  ancient  deed,  not  recorded,  had  been  out 
of  possession  more  than  forty  years,  and  the  land  had  been  used 
as  a  road.  The  road  being  discontinued,  B.  purchased  the  land 
from  C,  having  no  notice  of  the  deed  to  A.  A.'s  deed  was  af- 
terwards recorded.  Held,  A.'s  title  should  prevail.  (Ib.)  The 
certificate  of  the  register  of  deeds  is  conclusive,  as  between  the 
grantee  and  a  creditor,  as  to  the  time  of  recording  the  deed. 
( Tracy  v,  Jenkins,  15  Pick.  Rep.  465 ;  see  Hilliard  on  Real  Pro- 
perty, vol.  2,  pp.  429,  432.) 

In  Connecticut  deeds  are  recorded  in  the  office  of  the  town 
clerk  where  the  Idnd  lies.  Otherwise,  they  are  good  only 
against  the  grantor  and  his  heirs.  Reasonable  time  is  allowed 
for  recording.  Acknowledgment  is  made  by  the  grantor  or  his 
attorney.  The  power  of  attorney  is  acknowledged  and  reoorded. 
Leases  for  more  than  one  year,  are  good  only  between  the  par- 
ties, unless  acknowledged  before  a  justice  of  the  peace,  or  school 
commissioner,  and  recorded.  The  registry  of  a  deed  is  of  no 
validity,  if  such  deed  is  defective  through  the  want  of  some  sta- 
tutory requisites,  whether  the  defect  appear  upon  the  face  of  the 
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instrument  or  not.    {Summer  v.  Rhoades^  14  Conn.  Rep.  133.)     Wv^j^^. 

Where  a  deed  is  received  for  record,  this  entry  made  upon  it  by 

the  register,  and  the  deed  lodged  in  the  office,  the  eflfect  is  the  ^ 

same  as  that  of  actual  registration.     {McDonald  v.  Leach,  Kir- 

by's  Rep.  72.) 

In  Maine,  delivery  of  a  deed  to  the  register,  is  in  law  a  re- 
cording of  it.  (Rev.  St.  78,  373,  586.)  Where  a  deed  is  not  re- 
corded, in  order  to  charge  a  second  purchaser  &c.  with  notice, 
the  facts  must  be  such  as  to  leave  no  reasonable  doubt.  Know- 
ledge on  the  part  of  the  attorney  of  a  creditor  who  brings  the 
action,  will  not  charge  the  latter.  (7  Greenl.  Rep.  195 ;  1  Shepl. 
9  ;  5  Greenl.  339  ;  4  Greenl.  20.)  Conveyance  from  A.  to  B. 
A.  at  the  same  time  takes  back  a  deed  to  himself  and  his  two 
sons.  The  former  deed  was  recorded,  but  not  the  latter,  but  A. 
remained  in  possession.  Held  such  possession  was  so  far  notice 
of  the  deed  to  A.  that  a  creditor  of  B.  could  not  hold  the  land. 
(  Webster  v.  Maddo.v,  6  Greenl.  Rep.  256.)  A.  conveyed  to  B., 
and  B.  entered,  but  the  deed  was  not  recorded.  B.  conveyed  to 
C,  who  suflfered  the  land  to  remain  vacant.  D.  fraudulently 
induced  B.  to  surrender  his  deed  to  A.,  and  himself  took  a  deed 
from  A.,  which  was  recorded,  entered  and  occupied  until  his 
death ;  and  his  administrator  then  conveyed  to  E.,  who  was 
ignorant  of  D.'s  fraud,  and  of  the  deed  from  A.  to  B.  In  an  ac- 
tion by  C.  against  E.,  held  B.'s  possesssion  was  only  implied 
notice  of  his  title,  and  that  E.  having  no  actual  notice,  should 
hold  against  C.    {Hewes  v.  Wiswell,  8  Greenl.  Rep.  94.) 

In  Rhode  Island,  registration  is  unnecessary  as  between  the 
parties  and  their  heirs.  Deeds  for  more  than  one  year,  are 
recorded  in  the  office  of  the  town  clerk,  where  the  land  lies, 
and  take  effect  in  the  order  of  their  registration,  except  that  five 
days  are  allowed  for  recording  a  defeasance.  (Stat.  1841,  p. 
2033 ;  1842,  2068,  2076.) 

In  New  Hampshire,  deeds,  except  leases  for  more  than  seven 
years,  must  be  recorded  ;  otherwise,  they  are  valid  only  against 
the  grantor  and  his  heirs.  So  also,  powers  of  attorney  to  con- 
vey. Any  one  interested  in  a  deed  may,  by  warrant  from  a  jus- 
tice of  the  peace,  require  the  party  having  possession  of  it,  to 
put  it  on  record.  (Rev.  St.  67,  243,  4 ;  Southerin  v.  Mendum, 
5  N.  H.  Rep.  427,  8.)  Although  where  an  owner  conveys  land, 
and  the  grantee  neglects  to  record  his  deed,  the  grantor  may  va- 
lidly convey  anew,  to  an  ignorant  third  person,  yet  one  having 
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no  evidence  or  pretence  of  title,  cannot  pass  a  good  title  to  ano- 
ther, merely  because  the  true  owner  has  neglected  to  record  his 
deed.  A  stranger  to  the  title  cannot,  any  more  than  the  grantor 
himself,  object  to  the  want  of  registration.  (7  N.  H.  Rep.  527 ; 
1 1  Pick.  Rep.  193 ;  6  N.  H.  Rep.  250 ;  9  N.  H.  Rep.  24.)  A. 
conveyed  to  B.  The  deed  was  not  recorded,  and  A.  occupied 
until  his  death,  and  devised  to  C.  C.  entered  after  A.'s  death, 
and  conveyed  to  D.  who  had  notice  of  the  deed  to  B.  Held,  the 
laud  passed  by  the  will,  and  D.  should  hold  against  B.  and  his 
assigns.  (6  N.  H.  Rep.  47.)  A  deed  or  power  of  attorney,  must 
be  acknowledged,  or  proved,  according  to  law,  in  order  to  au- 
thorize its  registration.  (6  N.  H.  Rep.  250.)  Powers  of  attor- 
ney to  convey  lands,  being  acknowledged  and  recorded,  are 
placed  on  the  same  footing  with  deeds,  as  to  the  reception  of 
copies  in  evidence. 

In  Vermont,  a  deed  for  more  than  one  year,  is  to  be  recorded 
in  the  town  clerk's  office,  or  for  want  thereof,  in  the  county 
clerk's  office,  where  the  land  lies.  Powers  of  attorney  may  be 
recorded.  (Rev.  St.  213, 314.)  Where  a  father  takes  a  convey- 
ance.to  his  minor  son,  but  retains  the  deed  himself  without  re- 
cording it,  the  son  has  no  claim  to  the  deed,  or  the  lands. 
(  Ward  v.  Morrill  1  D.  Chip.  Rep.  322.)  A.  conveyed  to  B.,  and 
at  the  same  time  gave  him  an  acknowledgment  upon  a  copy  of 
the  deed,  that  he  had  received  the  original  for  the  purpose  of 
registration.  A.  neglected  to  record  the  deed,  but  the  copy,  with 
the  receipt  upon  it,  was  recorded.  Held,  this  registration  was 
not  effectual  against  a  creditor  of  A.  who  levied  upon  the  land. 
{Stevens  v.  Brown^  3  Verm.  Rep.  42.)  A.  conveys  to  B.  whose 
deed  is  not  recorded*  B.  conveys  to  C.  and  D.  having  notice  of 
such  conveyance,  fraudulently  procures  from  B.  his  deed,  re- 
turns it  to  A.,  himself  takes  a  deed  from  A.,  and  conveys  to  E. 
who  had  no  notice  of  the  prior  conveyances.  Held,  E.'s  title 
should  prevail  over  C.'s  and  over  that  of  a  grantee  of  C.  having 
notice.    (I  D.  Chip.  Rep.  42.) 

In  New  Jersey,  a  deed  may  be  recorded  in  the  office  of  the 
clerk  of  the  Court  of  Common  Pleas,  in  the  county  where  the 
land  lies.  By  acts  of  June  7,  1799,  and  November  26,  1801,  a 
deed  which  is  duly  acknowledged,  or  proved,  takes  effect  be- 
tween the  parties,  and  their  heirs,  though  not  recorded.  A  deed 
recorded  within  six  months,  prevails  over  a  subsequent  deed  to 
a  bona  fide  purchaser,  though  the  latter  is  first  recorded  within 
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that  time.  A  deed  may  be  recorded  after  six  months.  But  in 
such  case,  it  is  postponed  to  a  subsequent  bona  fde  deed,  if  the 
latter  is  left  for  registry  before  the  former.  And  vice  versa, 
where  the  former  deed  is  first  left.  {Den  v.  Richfnan,  1  Green 
Rep.  44.    2  Billiard  on  Real  Prop.  440.) 

In  Pennsylvania,  a  deed  dated  prior  to  the  act  of  1775,  is  good 
without  registration.  (2  Serg.  &  Rawle,  44 ;  5  lb.  246.)  Where 
a  deed  is  unrecorded,  a  second  grantee  may  avail  himself  of  im- 
provements ma'de  by  him  on  the  land,  by  way  of  a  considera- 
tion, which  will  give  him  the  prior  title.  (6  Watts  ic  Serg.  469.) 
Where  a  bond  of  defeasance  is  unrecorded,  but  the  deed  is  re- 
corded, the  transaction  stands  like  an  unrecorded  mortgage, 
which  is  postponed  to  a  subsequent  judgment.  (17  Serg.  (fc 
Rawle  Rep.  70.)  The  recording  acts  do  not  apply  to  the  assign- 
ment of  an  insolvent  debtor.  It  however  applies  to  conveyances 
affecting  lands,  though  not  signed  and  sealed.  And  the  statutes 
apply  to  all  written  contracts  concerning  real  estate.  (5  Watts, 
77  ;  4  Rawle,  242 ;  lb.  440 ;  3  Watts  &  Serg.  334.)  The  regis- 
try acts  do  not  apply  to  subsequent  purchasers  claiming  under 
an  independent  title,  but  only  to  those  claiming  under  the  gran- 
tor in  the  former  deed.  They  apply  tb  subsequent  purchasers 
at  an  execution  sale.  But  registration  of  a  deed  between  third 
persons,  is  not  notice  to  an  execution  purchaser  not  claiming 
through  and  under  such  deeds.  (2  Binn.  Rep.  497;  6  lb.  119 ; 
6  Serg.  &  Rawle  246.)  The  registering  of  a  sherifl;*'s  deed  in 
the  prothonotary's  office,  according  to  usage,  is  a  sufficient  re- 
cording. (8  Watts  Rep.  68.  Hilliard  on  Real  Prop.  vol.  2,  p. 
444,  448.) 

In  Maryland,  a  deed  of  a  freehold  estate,  or  an  estate  for  more 
than  seven  years,  or  declaring,  or  limiting  any  use,  must  be  re- 
corded in  the  county  where  the  land  lies,  within  six  calendar 
months  from  its  date.  Otherwise,  the  deed  is  void  between  the 
parties.  Where  however,  registration  has  been  omitted,  without 
fraud,  it  may  be  authorized  by  filing  a  bill  in  chancery,  and  will 
be  efiectual  except  against  subsequent  purchasers  and  creditors, 
if  made  within  six  months  from  a  decree.  Such  decree  may  be 
received  within  eighteen  months. 

In  Delaware,  a  deed,  or  letter  of  attorney,  must  be  recorded 
within  one  year ;  otherwise  it  is  invalid  against  a  subsequent 
fair  creditor  or  purchaser.  This  does  not  apply  to  a  lease  for 
fair  rent,  for  not  more  than  21  years,  attended  by  possession,  or 
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where  the  lessee  is  to  have  possession  within  one  year.  Mort- 
gages lodged  for  registry  at  the  same  time,  have  priority  accord- 
ing to  their  dates  ;  if  made  for  the  purchase-money  of  laixl,  sixty 
days  are  allowed  for  recording.  In  case  of  a  defeasance  the 
grantee  must  endorse  upon,  and  record  with  his  deed,  a  note 
thereof.  The  defeasance,  though  unsealed,  must  be  acknow- 
ledged and  recorded  within  sixty  days;  else  it  is  void  against 
purchasers,  <fcc. 

In  Mississippi,  the  conveyance  by  writing,  sealed  and  deli- 
vered, of  any  inheritance,  freehold,  or  terra  for  more  than  one 
year,  is  invalid  against  a  creditor,  or  an  ignorant  purchaser  for 
consideration,  unless  the  instrument  is  recorded.  (Rev.  Code 
of  Miss.  452.)  All  deeds,  agreements,  (fcc,  relating  to  land,  ex- 
cept instruments  of  trust  and  mortgages,  if  recorded  in  three 
months,  take  effect  from  their  execution.  Deeds  of  trust  and 
mortgages,  and  other  instruments  recorded  after  three  months, 
take  effect  from  delivery  to  the  recorder.  But  if  two  deeds  de- 
livered to  the  recorder  on  the  same  day,  the  one  first  executed, 
has  priority.  (lb.  453,  454.)  No  instrument  can  be  recorded 
without  acknowledgment  and  proof.  The  clerk  is  required  to 
give  a  receipt  for  deeds  left  for  record,     (lb.  454,  455.) 

In  North  Carolina,  no  conveyance  or  bill  of  sale  of  land,  (ex- 
cept mortgages)  is  good,  and  available,  unless  recorded  in  the 
county  where  the  land  lies,  within  two  years  from  date.  A 
mortgage,  or  deed  in  trust,  is  void  against  creditors  or  purcha- 
sers, unless  proved  and  recorded,  like  other  deeds,  within  six 
months.  As  against  such  creditors,  &c.,  a  title  passes  only  from 
registry.  Marriage  settlements  and  contracts  are  void  against 
creditors,  unless  proved  like  other  deeds,  within  six  months  from 
the  making,  and  recorded  in  one  month  thereafter.    (Rev.  St. 

224,  235  ;  St.  1842,  3,  80,  81.) 

In  South  Carolina,  in  the  district  of  Charleston,  deeds  are  re- 
corded in  the  office  of  the  Register  of  mesne  conveyance  ;  in 
other  districts,  by  the  clerks  of  the  circuit  court  for  each  district. 
They  must  be  recorded  within  six  months  from  delivery,  when 
the  grantor  resides  in  the  state ;  twelve  months,  if  in  another  of 
the  United  States ;  and  two  years,  if  abroad.  A  mortgage  is 
valid  against  a  purchaser,  &c.,  without  notice,  if  recorded  in 
sixty  days.  Marriage  settlements  to  be  good  against  creditors, 
are  to  be  proved  and  recorded,  or  lodged  in  the  Secretary  of 
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State's  office,  within;  three  months,  if  made  in  the  state,  other- 
wise, in  twelve  months. 

In  Ohio,  mortgages  take  eifect  from  the  record  of  them,  or  pre- 
sentation therefor.  Any  other  deed  must  be  recorded  in  six 
months,  in  the  county  where  the  land  lies ;  otherwise,  it  is 
fraudulent  against  a  subsequent  bona  fide  ignorant  purchaser. 

In  Tennessee  no  deed  is  admissible  in  evidence  until  recorded. 
When  duly  proved  or  acknowledged,  it  may  be  registered  at  any 
time,  so  as  to  give  it  effect  between  the  parties ;  and  within 
twelve  months,  to  make  it  effectual  against  all  persons. 

In  Kentucky,  deeds  are  usually  recorded  by  the  clerk  of  the 
county  where  the  land  lies,  but  may  be  also,  in  the  office  of  the 
general  court,  and  court  of  appeals,  and  this  is  usually  done 
where  the  lands  lie  in  different  counties.  A  deed  for  more  than 
five  years,  is  void  against  a  subsequent  purchaser  without  no- 
tice, or  a  creditor,  either  prior  or  subsequent,  unless  acknow- 
ledged or  proved  by  two  witnesses,  and  lodged  for  record  within 
eight  months.  Deeds  of  mortgage,  or  of  trust,  are  limited  to 
sixty  days. 

That  the  legislatures  of  so  many  different  states  have  intro- 
duced such  a  system  for  the  recording  of  all  deeds,  sufficiently 
proves  its  utility.  Those  who  have  had  occasion  to  examine 
titles  to  real  estate  in  our  country,  will  acknowledge  that  its 
practical  operation  is  highly  beneficial.  Every  person,  before 
baying  a  piece  of  land,  in  the  states  where  deeds  take  priority 
from  the  time  of  registry,  has  it  in  his  power,  with  a  very  mo- 
derate degree  of  trouble  and  expense  to  obtain  satisfactory  evi- 
dence of  the  state  of  the  title.  The  cases  indeed  are  rare  in 
which  a  suitable  examination  shows  an  apparently  clear  title  in 
the  vendor,  that  the  purchaser  is  in  danger  from  latent  adverse 
claims. 

'^  In  England,  the  practice  of  recording  deeds,  is  of  local,  and 
very  limited  application.  It  applies  to  the  Bedford  level  tract, 
to  the  ridings  of  Yorkshire,  and  to  the  county  of  Middlesex. 
During  the  period  of  the  English  commonwealth,  there  was  an 
effort  to  establish  county  registers  for  recording  deeds,  through- 
out England.  The  ancient  policy  was  in  favor  of  the  entire 
publicity  of  transfers  of  land,  by  the  fine  of  record,  the  livery 
tmder  the  feeoffment,  the  enrolment  of  a  bargain  and  sale,  and 
the  attornment  under  the  grant.  But  the  ingenuity  of  convey- 
ancers, and  the  genera^  and  natural  disposition  to  withdraw 
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settlements,  and  the  domestic  arrangements,  from  the  idle  curi- 
osity of  the  public,  have  defeated  that  policy.  In  Scotland,  free- 
hold, but  not  leasehold  property,  is  recorded  in  a  public  register ; 
and  the  notarial  instrument  must  be  registered  within  sixty  days, 
to  render  it  effectual  against  purchasers  and  creditors."  (4  Kent, 
458,  and  note.) 

15.  Capacity  of  femes  cmrert  to  convey. 

At  common  law,  the  conveyance  of  a  fetne  covert^  except  by 
some  matter  of  record,  was  absolutely  void,  and  in  England  the 
wife  used  to  pass  her  freehold  estate  by  a  fine,  and  this,  and  a 
common  recovery,  were  the  only  ways  in  which  she  could  con- 
vey  her  real  estate.  Now  the  English  law  is  changed,  as  to  the 
mode  of  conveyance  of  the  wife,  by  the  abolition  of  fines  and 
recoveries,  and  the  wife  conveys  by  deed  with  her  husband's  con- 
currence. By  Stat.  3  and  4  Will.  4,  c.  74,  for  abolishing  fines 
and  recoveries  and  substituting  more  simple  modes  of  assurance, 
provision  is  made  for  tlie  alienation  by  married  women  by  deed. 
It  is  enacted  that  after  the  31st  of  December  1833,  it  shall  be 
lawful  for  every  married  woman,  in  every  case,  except  that  of 
being  tenant  in  tail,  by  deed,  to  dispose  of  lands  of  any  tenure, 
and  money  subject  to  be  invested  in  the  purchase  of  lands,  and 
also  to  dispose  of,  release,  surrender,  or  extinguish  any  power 
which  may  be  vested  in,  or  limited,  or  reserved  to  her  in  regard 
to  any  lands  of  any  tenure,  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  such 
money  as  aforesaid,  as  fully  and  effectually  as  she  could  do,  if 
she  were  Kfetne  sole;  save  and  except  that  no  such  disposition, 
release,  surrender,  or  extinguishment  shall  be  valid  and  effectual 
unless  the  husband  concur  in  the  deed,  by  which  the  same  shall 
be  effected,  nor  unless  the  deed  be  acknowledged  by  her,  as 
thereinafter  directed  :  and  it  is  provided  that  the  powers  of  dis- 
position given  to  a  married  woman  by  the  act,  shall  not  inter- 
fere with  other  powers.  In  ease  the  husband  is  a  lunatic,  or 
otherwise  incapacitated  the  Court  of  Common  Pleas,  is  empow- 
ered to  dispense  with  the  husband's  concurrence,  except  where 
the  Lord  Chancellor,  or  other  persons  entrusted  with  lunatics, 
or  the  Court  of  Chancery,  shall  be  the  protector  of  a  settlement, 
in  lieu  of  the  husband.  (2  Kent,  150 ;  2  Greenl.  Cruise,  23, 
24.) 

"  The  conveyance  of  land,  hy  femes  covert  under  the  govern- 
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ment  of  the  colony  of  New  York,  was  in  point  of  fact,  by  deed, 
and  not  by  fine,  and  upon  the  simple  acknowledgment  of  the 
wife,  before  a  competent  officer  without  private  examination. 
Such  loose  modes  of  conveyance,  were  mentioned  in  the  act  of 
the  16th  of  February,  1771,  and  were  confirmed ;  but  it  was 
declared  that  in  future,  no  estate  of  a  feme  covert  should  pass 
by  deed,  without  her  previous  private  acknowledgment  before 
the  officer  apart  from  her  husband  that  she  executed  the  deed 
freely,  without  any  fear  or  compulsion  of  her  husband.    The 
deeds  of  femes  covert,  in  the  form  used  in  other  cases,  accom* 
panied  by  such  an  examination,  and  which  is  still  required  by 
statute,  have  ever  since  been  held  sufficient  to  convey  their  es- 
tates, or  any  future  contingent  interest  in  real  property,  and  fines 
and  recoveries  are  now  abolished  by  statute  in  New  York.    If 
the  wife  resides  out  of  the  state,  she  may  unite  with  her  hus- 
band, and  convey  all  her  right  and  interest,  present  and  contin- 
gent, equally  as  if  she  were  a  feme  sole,  and  without  any  such 
special  acknowledgment     Nor  does  a  deed  by  the  wife  in  exe- 
cution of  a  power  or  trust,  require  a  private  examination.    The 
substitute  in  favor  of  a  conveyance  by  the  wife,  of  a  deed  for  a 
fine  or  common  recovery,  was  made  in  Maryland  by  the  colony 
statutes  of  1715,  1752  and  1766 ;  and  the  statute  law  of  that 
state  is  explicit  that  the  husband  and  wife  must  join  in  the  con- 
veyance.   So  in  Massachusetts,  from  the  earliest  periods  of  the 
colony,  the  wife  with  the  concurrence  of  her  husband,  could 
convey  her  estate  in  fee,  by  deed  duly  acknowledged  and  re- 
corded.   In  New  Jersey,  by  their  early  colony  laws,  the  wife 
might  convey  her  estate  by  deed,  provided  she  was  previously 
and  privately  examined  by  a  magistrate.    In  South  Carolina, 
Georgia,  and  Kentucky,  the  wife  conveys  in  the  same  way,  and 
in  Rhode  Island,  Connecticut,  Ohio,  Indiana,  Missouri  and  North 
Carolina,  (and  this  is,  no  doubt  the  general  rule,)  the  husband 
must  join  in  the  conveyance  by  the  wife  and  she  must  be  sepa- 
rately examined  before  an  officer."     (2  Kent,  151,  162,  153.) 

It  seems  that  in  Maine,  New  Hampshire.  Massachusetts,  and 
Connecticut,  the  wife's  acknowledgment  of  the  deed  before  a 
magistrate,  in  the  common  form  is  sufficient ;  but  that  in  nearly 
or  quite  all  the  other  states,  it  is  necessary  that  she  be  separately 
and  privately  examined.  In  Virginia,  it  has  been  held  that  the 
private  examination,  or  something  equivalent,  is  necessary,  to 
pass  merely  equitable  rights.     It  has  been  sometimes  held  that 


\X  A  GENERAL  VIEW  OF  THE 

tbe  wife's  conveyance  may  be  effectnal,  althoagh  some  statutory 
requisitions,  merely  formal,  are  not  complied  with.    Hence,  in 
Ohio,  where  the  mag^trate's  certificate  stated  only  the  substance 
of  Che  transaction,  this  was  held  sufficient    And  a  statute  qf 
Penusylvania  declares  valid  all  deeds  made  prior  to  September 
1,  1836,  though  the  certificate  be  defective.    A  similar  statute 
exists  in  South  Carolina.    But  substantial  deviations  from  the 
form  prescribed  will  render  the  deed  invalid.    Thus,  where  a 
statute  requires  the  wife  to  renounce  her  right  to  lands,  in  the 
manner  required  in  the  case  of  dower,  and  to  renounce  all  her 
estate,  interest  and  inheritance;  a  renunciation  of  all  her  inte- 
rest and  estate  and  also,  tUl  her  right  and  daitn  of  dower^  will 
not  pass  her  land.    So  in  case  of  a  conveyance  by  a  husband, 
in  his  own  name,  of  his  wife's  land,  she  merely  signing  and 
sealing  the  deed,  "  in  token  of  her  relinquishment  of  all  her 
right  in  the  bargained  premises ;"  held,  her  interest  did  not  pass, 
and,  after  his  death,  she  might  maintain  a  writ  of  entry  for  the 
land,  on  her  own  seisin.    And  no  amendment  will  be  allowed 
in  the  defective  acknowledgment  of  a  wife  upon  parol  evidence. 
Upon  the  same  principle,  a  usage  or  statute  authorizing  a  mar- 
ried woman  to  convey  her  land,  being  a  departure  from  the  com- 
mon law,  will  be  limited  strictly  to  an  actual  transfer  of  tbe 
property.    Thus  a  mere  agreement  made  by  her  to  convey, 
though  made  for  valuable  consideration,  and  with  consent  of 
the  husband,  is  void  even  in  chancery.    A  statute  of  Delaware 
provides  that  the  wife  shall  be  bound  by  no  warranty,  except  a 
special  warranty  against  herself,  her  heirs,  and  those  claiming 
under  her ;  and  a  statute  of  Kentucky,  that  the  wife's  deed 
shall  not  pass  her  estate  but  "  shall  be  as  effectual  for  every 
other  purpose,  as  if  she  were  unmarried."    (See  Hilliard  on 
Real  Property,  vol.  1,  p.  122,  123.) 

In  Illinois,  if  the  examining  magistrate  does  not  personally 
know  the  woman,  her  identity  must  be  proved  by  one  witness. 
In  Missouri,  the  identity  is  to  be  proved  by  two  witnesses.  The 
execution  of  the  deed  must  be  the  wife's  own  personal  act ;  if  it 
be  signed  with  her  name,  by  her  husband,  though  in  her  pre- 
sence, and  by  her  direction,  it  is  not  a  compliance  with  the  stat- 
utes requiring  deeds  to  be  subscribed  by  the  grantor's  own  hand. 
And  she  cannot  convey  by  attorney.  The  certificate  of  the  ma- 
gistrate must  show  that,  in  her  examination,  the  requirements 
of  the  statute  were  substantially  pursued;  and,  in  the  absence 
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^f  fraud,  no  parol  proof  is  admissible  either  to  qualify  it,  or  to 
supply  its  defects  or  omission.  But,  in  the  absence  of  proof  to 
Che  contrary,  it  will  be  presumed  that  the  magistrate,  in  con- 
ducting the  examination,  did  his  duty  in  making  her  acquainted 
with  the  contents  of  the  deed.  (See  note  to  GreenL  Cruise,  vol. 
3,  p.  24.) 

In  Michigan,  Vermont,  Massachusetts,  New  Hampshire,  and 
Maine,  provision  is  made,  by  which  the  wife,  if  deserted  by  the 
husband  without  being  left  by  him  with  the  means  of  support 
may  be  authorized  by  the  courts  to  sell  her  real  estate,  and  in 
several  other  respects  to  act  as  a  feme  sole.    In  Massachusetts 
and  Michigan,  this  power  may  also  be  given  if  he  is  sentenced 
to  the  state  prison.    lu  Maine,  it  may  be  given  if  he  is  confined 
there.    In  New  Hampshire,  it  may  be  given  if  the  desertion  has 
continued  for  three  months ;  or,  if  she  has  good  cause  of  divorce 
against  him  ;  or,  if  any  cause  exists  which,  by  lapse  of  time, 
may  ripen  into  just  ground  of  divorce.    In  Maine  and  Massa- 
chusetts, a  married  woman  coming  into  the  state  to  reside,  her 
husband  never  having  lived  with  her  in  the  state,  may  make 
valid  conveyances,  and  do  other  acts  as  a  feme  sole.    And  the 
principle  is  now  generally,  if  not  universally  established  in  the 
United  States  as  a  necessary  exception  to  the  rule  of  the  com- 
mon law  disabling  a  feme  covert  to  contract  or  sue  alone ;  thai 
where  the  husband  was  never  within  the  state,  or  has  gone  be- 
yond its  jurisdiction,  has  wholly  renounced  his  marital  rights 
and  duties,  and  deserted  his  wife,  she  may  make  contracts,  and 
sue  and  be  sued,  as  a  feme  sole.    The  same  principle,  it  is  pre- 
sumed, will  enable  her  to  convey  her  own  real  estate,  where  no 
other  provision  has  been  niade  by  statute.    But  to  accomplish 
this  change  in  the  civil  relations  of  the  wife,  the  desertion  by 
the  husband  must  be  absolute  and  complete ;  it  must  be  a  vo- 
luntary separation  from,  and  abandonment  of  the  wife,  embrac- 
ing  both  the  fact  and  intent  of  the  husband  to  renounce  de  facto 
and  as  far  as  he  can  do  it,  the  marital  relation,  and  leave  his 
wife  to  act  as  a  feme  sole.    Such  is  the  renunciation,  coupled 
with  a  continued  absence  in  a  foreign  state  or  country,  which  is 
held  to  operate  like  an  abjuration  of  the  realm.    lb. 

16.  Liability  of  land  for  debt. 

At  common  law,  in  all  actions  where  judgment  for  money 
alone  was  obtained,  satisfaction  could  only  be  had  of  the  gcoJs 
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and  chattels  of  the  defendant,  and  the  growing  profits  of  his 
lands,  but  not  the  possession  of  them.  This  was  a  natural  con- 
sequence of  the  feudal  principles  which  prohibited  the  alienation 
and,  of  course,  the  encumbering  a  feud*  with  debts.  When  the 
restrictions  on  alienation  were  taken  away,  this  consequence 
still  continued ;  no  creditor  could  take  possession  of  his  debtor's 
lands,  but  only  levy  the  growing  profits;  and,  if  the  debtor 
aliened  the  land,  the  creditor  lost  even  that.  To  remedy  this  it 
was  enacted,  in  the  reign  of  Edward  I.,  that  the  judgment  credi- 
tor should  have  his  election  of  a  sequestration  of  the  profits  of 
the  land,  by  writ  of  levari  fadas^  or  the  possession  of  a  moiety 
of  the  lands  by  the  writ  of  elegit  In  all  these  cases,  the  cre- 
ditor holds  the  land  in  trust  until  the  debt  is  discharged,  by  the 
receipt  of  the  rents  and  profits. 

In  all  of  ihe  United  States,  except  Virginia,  all  the  debtor's 
lands  are  liable  to  be  taken  for  his  debts.    In  some  of  the  states, 
the  debtor's  lands  are  sold  absolutely  at  auction,  without  any 
previous  appraisement,  and  without  any  subsequent  right  of  re- 
demption ;  and  the  sheriff  executes  a  deed  to  the  purchaser, 
which  by  relation  vests  the  defendant's  title  in  the  purchaser/ 
from  the  time  of  the  sale.     In  New  York,  a  redemption  of  the 
lands  sold  may  be  made  by  the  debtor,  or  his  representative, 
within  one  year,  on  paying  the  amount  of  the  bid,  with  ten  per 
cent,  interest,  and   by  any  judgment   creditor    within  fifteen 
months,  on   paying  the  purchase- money,  with  seven  per  cent, 
interest.     In  Maine,  New  Hampshire,  and  Massachusetts,  the 
debtor  is  allowed  a  year  to  redeem  ;  and  in  Vermont,  six  months. 
In  Rhode  Island  and  Connecticut,  previous  appraisement  is  ne- 
cessary, and  the  levy  and  assignment  of  the  lands  to  the  credi- 
tor, at  the  appraised  value,  carries  the  title  when  the  execution 
is  returned  and  recorded  ;  and  there  is  ho  time  allowed  to  re- 
deem.    In  Pennsylvania  and  Delaware,  the  lands  are  to  l>e  ap- 
praised; and,  if  the  inquest  finds  that  the  rents  and  profits  for 
seven  years  will  discharge  the  debt,  the  lands  are  then  extended 
by  the  w rii  of  liberarifaciaSj  and  possession  given  to  the  credi- 
tor, as  is  done  upon  the  elegit  in  England  ;  but,  if  not  so  found, 
the  lands  are  to  be  sold  without  redemption.    In  Ohio,  the  lands 
are  not  to  be  sold  under  the  amount  of  two-thirds  of  their  ap- 
praised value.     In  Kentucky,  the  land   must  be  previously  ap- 
praised, and  it  may  be  redeemed  at  any  time  in  twelve  months, 
unless  it  brings  two-thirds  of  its  appraised  value.     In  Louisiana 
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and  Mississippi,  if  the  lands  do  not  bring  two- thirds  of  the  apprais. 
ed  value,  a  peremptory  sale  is  prevented,  by  the  giving  of  secu- 
rity. In  Indiana,  the  rents  and  profits  of  the  land  for  seven  years 
are  first  sold,  and  if  they  do  not  satisfy  the  execution,  the  fee- 
simple  is  sold  to  the  highest  bidder.  In  Illinois,  both  real  and 
personal  property,  levied  on  execution,  are  to  be  appraised,  and 
the  property  is  not  to  be  struck  off  on  the  sheriff's  sale,  unless 
two>thirds  of  the  amount  of  the  valuation  is  paid  for.  The  law 
is  similar  in  Michigan.  In  Tennessee,  lands  sold  on  execution, 
may  be  redeemed  within  two  years,  upon  payment  of  the  amount 
of  the  bid,  ten  per  cent,  interest  thereon,  and  all  lawful  charges. 
(See  4  Kent  Com.  428,  et  seq.) 
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void,  ib. — parol  license,  92 — agreement  substantially  for  sale,  i*.— void  agree- 
ment may  excuse  trespass,  93 — written  transfer  of  parol  agreement,  i*.— what 
shares  within  4th  section,  id.— growing  crops,  93  to  95— tenants'  agreements,  95 
—agreements  as  to  rent,  ib. — agreement  partially  void,  when  void  in  toto,  96. 

2.  Preparation  of  formal  a^eemerUs,  p.  96. 

Representatives,  whether  to  be  named  in,  96— agreement  on  sale  by  auction  refers 
.   to  particulars,  dec.,  ib. — on  private  sale,  comprises  what,  ib. — on  sale  to  railway 
companies,  A^:.,  97. 

3.  What  informal  dacumevUs  maf  constitute  an  agreement,  p.  97. 

What  a  sufficient  agreement,  97— letters,  receipt  for  money,  entry  of  sale,  arbitra* 
tion  bond,  notice  by  or  to  company,  97  to  99 — rent  rolls,  at»stract,  insufficient,  99 
—letters,  when  insufficient,  id.— recital,  sufficient,  100— document  must  consist 
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with  alleged  parol  agreement,  ib.— names  of  parties,  t6.— offer  by  letter,  101 — 
description  of  property^,  i&.— terms  most  be  Ized,  id.— either  by  signed  document 
or  docnments  there  referred  to,  102— what  reference  sufficient,  103, 103 — cor- 
respondence, when  an  agreement,  104 — conditional  acceptance,  id. — withdrawal 
and  acceptance  of  offer,  104, 105 — agreement  sent  as  instructions,  105. 

4.  'T%e  signature,  p.  105. 

Of  party  charged  sufficient,  105 — other  party  must  elect,  ib. — what  sufficient,  106 — 
by  agent,  ib. — place  for,  ib. — signature  as  witness,  107— approval  of  draft  agree- 
ment, dtc.,  ib. — signature  by  public  companies,  106 — ^unauthorized  alteration  of 
agreement  after  signature,  ib. 

5.  7%«  stamps f  p.  109. 

What  necessary  on  agreement,  109 — sereral,  when  requisite,  110— loss  of  un- 
stamped agreement,  id.— document  purporting  to  be,  when  chargeable  as  con- 
veyance, 111 — agreement  in  evasion  of  stamp  laws,  id. 

6,  lUegal  agreements^  p.  111. 

Agreement  for  illegal  purpose,  void,  111— champerty  and  maintenance.  111,  112 — 
splitting  votes  for  elections,  113. 

.    CHAPTKR  VII. 

EPPBCT  OP  THE  CONTRACT  ON  RIGHTS  OF  THE  PARTIES. 

1 .  Purchaser  entiUed  to  estate  and  vendor  to  purchase-money^  p.  114. 
Estate  bound  though  vendor  a  trustee,  &c.,  114. 

2.  Purchaser's  general  rights  under  contract  as  against  vendor ^  p.  115. 

General  nature  of  his  interest,  115 — it  may  be  aliened,  ib. — crops,  windfalls,  tim- 
ber, dtc.,  115,  116— contract  voidable,  if  property  altered,  ib. — ^he  takes  accident- 
al benefits,  and  bears  losses,  ib. — in  what  cases,  116,  117 — compulsory  power  of 
purchase  not  exhausted  by  contract,  118. 

3.  VeTidor's  ger^eral  rights  under  corUract  against  purchaser ^  p.  1 18. 

Vendor  has  a  lien  on  estate,  118— may  restrain  fall  of  timber,  when,  id.— judg- 
ment against,  charges  purchase-money,  1 19 — he  may  keep  estate  and  deposit, 
when,  ib. — rights  of,  as  landlord,  how  affected,  ib. — cannot  sue  purchaser  for 
use  and  occupation,  when,  iJb. 

4-  Rights  of  vendor  and  purchaser ^  inter  se,  not  affected  by  deaths  bankruptcy ^  <f<., 

of  either  party,  p.  120. 

5.  Death  of  vendor  before  completion,  its  effect  on  relative  rights  of  his  real  and  per- 
sonal representatives,  under  old  and  under  new  Law,  p.  121. 

Purchase-moneys  go  to  personal,  and  interim  rents  and  legal  estate  to  real  repre- 
sentatives, 121— conveyance  of,  how  obtainable,  id.— contract  under  old  law 
revoked  prior  devise  in  Equity,  ib.  122— notice  by  company,  whether  a  con- 
tract, ib. — relative  rights  of  representatives  depended  on  his  liability  to  per- 
form contract,  122, 123— subsequent  events  immaterial,  if  contract  binding,  ib.— 
rescinding  of,  or  abandonment  of  contract,  its  effect,  ib. — estate  contracted  for, 
how  affected  by  devise,  124— effect  of  1  Vict.  c.  26,  ib. 

•6.  Death  of  purchaser  before  compUtion:  its  effect  on  rdoHve  rights  of  his  real  and 

personal  representatives  under  old  and  under  new  Law,  p.  126. 
Such  rights  depended  on  his  liability  to  perform  contract,  125— if  not  so  liable, 
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"heir  had  no  elaim  on  personal  estate,  i>.— relative  rights  of  heir  and  devlsse, 
126 — election,  ib. — devisee's  right  to  purchase-money,  ib. — conveyance  revoked 
wiU,  when,  127--devise  of  land  contracted  for,  &c.y  ib. — ^rights  of  heir  and  de- 
visee since  1  Vict.  c.  96,  ib. — purchase  of  fee  hy  termor,  12B. 

7.  Effect  of  cojUract  in  various  special  caseSf  p.  128. 

Mortgagee  selling,  may  sue  for  mortgage  debt,  128 — ^liability  of  equiXable  pur- 
chaser of  lease,  129 — of  lessor  agreeing  to  buy  underlease,  i&.— of  assignees, 
selling  lease,  ib. — agreement,  excluded  dower  of  after-taken  wife,  ib. 

CHAPTER  VIIL 

AS  TO  THE  ABSTRACT 

1.  Oeiteral  mailers  relating  to  tke  aJbstracly  p.  130. 

Purchaser's  right  to,  and  to  retain,  130 — must  be  given  up,  if  contract  abandoned, 
ib. — vendor  pays  for,  i^.— except  on  sales  to  railway  companies,  &c.  ib, 

2.   When  it  is  perfect ; — what  it  must  contain  and  shoWj  p.  131. 

When  perfect,  131 — should  state  written  consent  of  consenting  parties,  132 — 
must  show  where  legal  estate  is  vested,  ib. — showing  future  title,  insufficient 
at  Law,  ib. — incumbrances,  whether  a  defect  in  Equity,  133 — ^title  good, 
though  conveyance  delayed,  ib. — showing  tenancy  in  tail,  whether  sufficient, 
ib. 

3.  WJuU  skoiUd  befumisked  in  various  cases^  p.  134. 

On  purchase  by  tenant  in  common,  dec.,  134 — of  allotment,  ib. — land  taken  in  ex- 
change, 135— from  the  Church,  or  under  Inclosure  Acts,  i^.— or  from  a  charity, 
136 — estate,  with  attendant  terms,  ih. — enfranchised  copyholds,  137 — leaseholds 
ib. — ^renewable,  or  for  lives,  138 — shares  in  mines,  ib. — or  pews,  ib. — must  go 
back  60  years,  ib. — or  100  years  on  sale  of  advowsoo,  139 — must  show  creation 
^f  reversionary  interest,  i&.— except  on  sale  of  old  term,  ib. — rule  the  same, 
though  estate  be  equitable,  140. 

4.  Its  preparation^  conterUs,  and  delivery,  p.  140. 

It  should  commence  with  a  document,  140 — of  what  kind,  140  to  142 — exceptityi, 
142 — should  be  continued  regularly  irom  commencement,  ib. — all  documents 
affecting  legal  estate  should  be  abstracted,  143— in  chief,  ib. — statements  of 
pedigree,  ib. — documents  evidencing  immaterial  or  satisfied  equities,  143  to 
145 — loss  of  deeds,  145 — should  notice  judgments,  &c.,  ib. — and  be  accompanied 
by  what  documents,  dx.,  ib. — should  be  copied  legibly,  &c.,  146 — non-delivery 
of,  ib. 

5.  Its  examination  and  perusal^  p.  147. 

When  to  be  compared  with  deeds,  147 — consulting  counsel,  ib. — its  perusal,  148 
— acceptance  of  title  shown  by,  149— defects  in  title,  when  not  to  be  communi- 
cated, ib, 

6.   Verification  of  the  abstract,  p.  149. 

What  evidence  requisite  in  proof  of  documents  and  facts,  149 — of  private  Acts, 
ib. — inclosure  awards,  ib. — copyhold  assurances,  ib. — deeds,  151 — recitals  of, 
when  evidence,  153,  154 — proof  of  Fines  and  Recoveries,  154, 155— of  grant 
from  Crown,  ib. — proceedings  at  Law  and  in  Equity,  ib. — Bankruptcy  andln- 
solvency,  153— under  1  &,  2  Vict.  c.  94,  ti.— proof  of  yill,  156  to  168— negative 
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erideaee,  15&— deficiencies  in  proof  of  docameiils,  rapplied  bj  presamptfon, 
159*-presiiiiipUoB  of  grant  from  Crown,  ib. — reconveyance,  tft.— copyhold  sor- 
fender,  ib. — pajment  of  mortgage,  160 — eorrender  to  will,  ib. — enfranchise- 
ment, ib. — ^mesne  awignments,  ib. — grant  of  easement,  i&. — ^formalities  of  deeds, 
161 — lirery  of  seinn,  ib. — ^appointment  of  Inclosnxe  Commissioners,  iifr— stamps , 
ib. — not  of  certain  forms  reqaired  by  Law,  161— general  rule  of  presumption, 
10^— eiridence  of  matters  of  fact,  ib. — purchaser  can  require  what  facts  to  be 
proved,  ib. — ^as  to  negative  evidence,  dur.,  163 — vendor  must  answer,  what  in- 
quiries, 163,  164 — need  not  explain  adverse  notice,  not  acted  on,  ib. — when  re- 
quired to  prove  will  in  equity,  ib. — need  not  disclose  confidential  communica- 
tions, 166 — whether  bound  to  prodnce  will  as  negative  evidence,  ib. — or  to  prove 
intestacy,  165 — purchaser  cannot  require  copies  of  negative  evidences,  166 — 
want  of  proof  of  material  facts,  supplied  by  presumption,  ib. — presumption  of 
identity  of  parcels,  ib. — or  individuals,  167 — of  seisin,  ib  — continuance  of  seisin, 
168 — of  intestacy,  ib. — official  appointments,  ib. — stock  of  descent,  ib. — legiti- 
macy, 169,  no — marriage,  371 — death,  172 — time  of  death,  173 — survivorship, 
t^.,  174 — failure  of  issue,  ib. — against  aged  female  having  issue,  HS-^births 
marriages,  and  deaths  proved  from  registers,  176 — or  by  declarations,  du:., 
177 — entries  in  books,  Ac.,  ib. — old  pedigrees,  178 — inscriptions,  d&c.,  ib. — col- 
lateral matters,  whether  so  proveable,  179 — declarations  must  be  ^^anie  litem 
maUiM"  ib. — by  party,  in  like  interest,  admissible,  180 — recitals,  when  evidence, 
ift.— land-tax,  redemption  of,  how  proved,  ib. — tithes,  181 — commutation  of,  ib. 
— proof  of  composition,  modus,  or  exemption,  182 — facilitated  by  2  &  3  Will. 
IV.  c.  100,  i*.— tithes,  how  affected  by  3  &  4  WiU.  IV.  c.  27.  183— defects  in 
tide,  when  supplied  by  2  &  3  WilL  IV.  c.  71,  and  3  &4  WiU.  IV.  c.  27,  ib.— 
title  under  2  d&  3  Will.  IV.  c.  71,  to  lig^t,  184— rights  of  way  and  other  ease- 
ments except  light,  ib. — rights  of  common,  &«.,  185— period  for  which  posses- 
sion must  be  proved,  t^.— enjoyment  must  have  been  uninterrupted,  as  of  right, 
186— except  as  respects  lights,  187— interruption,  what  is,  ib.—3  A  4  Will.  IV. 
c.  27,  188, — actions,  &c.,  must  be  commenced  within  what  period  from  accrual 
of  right,  i^.— lime  of  accrual  in  certain  cases,  189 — general  rule,  ib. — ^adminis- 
trator claims  as  fron^  death,  ift.— express  trust,  190— charities,  iA.— fraud,  t*— 
tenancy  at  will,  ib. — mortgagor  and  cestui  que  trust.  191 — tenancy  from  year  to 
year,  192— right  saved  by  acknowledgment  of  title,  ib. — or  receipt  of  rent  or 
•services,  t*.— not  saved  by  possession  of  joint  owner,  t^.— estates  in  remainder, 
dfcc.,  when  barred,  193 — married  woman,  194 — remainders  expectant  on  estate 
tail,  194,  195— base  fee,  when  to  become  fee  simple,  ib. — equity  of  redemption, 
196 — time  for  action,  Ac,  by  spiritual  or  eleemosynary  corporation  sole,  197 — 
for  recovery  of  advowson,  Ac,  ib. — of  money  charged  on  land,  197,  198 — of 
periodical  payments,  198— purchaser  must  accept  title  depending  on  Statute, 
199 — possession  under  Act  bars  the  right,  200 — adverse  possession  as  against 
the  Crown,  ib. 

CHAPTER  IX. 

AS  TO  THE  PRODUCTION  AND  EXAMINATION  OP  THE  DEEDS. 

1.  As  to  the  time^  place  for,  and  expenses  of  production,  p.  201. 
Deeds,  where  to  be  produced,  201— expenses,  lA.— notice  of  place,  202— deeds  pro- 
ducible only  under  covenant,  lA.— grants  from  Crown,  li.- instruments  on  re- 
cord, t^.— examination  of  deeds  before  perusal  of  title,  ib. 
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3.  Production  ofdeedt^  who  nua/  compel,  p.  ^03.        ^ 

Owner  of  ondivided  share,  902>-of  estate  held  nnder  one  of  several  titles  created 
by  same  instroment,  ib. — purchaser  of  portion  of  estate,  303 — contingent  re- 
mainderman cannot,  ib. — whether  vested  remainderman  can,  ib. — remainder- 
man under  purchase-deed,  204 — ^unpaid  mortgagee  need  not  produce  deeds,  ib. — 
exceptions  from  rule,  304,  305 — liability  of  mortgagee  for  their  loss  or  destruc- 
tion, i6. 

3.  Noi^-production  of  deeds — how  far  importafUj  p.  305. 
It  may  be  notice  of  their  deposit,  305. 

4.  Examination  of  deeds,  matters  to  be  observed  in,  p.  206. 

CHAPTER  X. 

AS  TO  MATTERS  ARISING  BETWEEN   DELIVERY  OF  ABSTRACT 

AND  PREPARATION  OP  CONVEYANCK 

1.  7%me,  when  essential  at  Law  and  in  Equity,  p.  208. 

Is  essential  at  Law,  306 — not  in  Equity,  unless  by  agreement,  or  under  special 
circumstances,  ib. — as  where  vendor  incurs  fresh  liability,  209 — or  property  is 
of  flactuating  value,  ib. — or  determinable  character,  ib. — or  is  evidently  re- 
quired at  once,  ib. — or  vendors  are  a  fluctuating  body,  ib. — tendency  of  modem 
decisions,  ib. — purchase-money  being  wanted  to  discharge  incumbrancers,  is 
material,  210 — private  unexpressed  motives  for  purchase  immaterial,  ib. — effect 
of,  if  subsequently '  communicated,  ib. — undertaking  to  deliver  possession  not 
binding  in  Equity,  ib. — wilful  delay  concludes  in  Equity,  lA.— either  vendor,  ib, 
— or  purchaser,  311, — less  time  now  allowed,  ib. — title  at  hearing,  when  suffi- 
cient in  Equity,  ib, — rule  at  Law,  ib. — time  may  be  limited  by  notice,  ib. — al- 
.  lowing  a  reasonable  period,  ib. — vendor  giving  notice  need  not  return  deposit, 
313 — purchaser  giving  notice  need  not  sue  for  deposit,  ib. — cannot  determine 
contract  without  notice,  ib. — time,  when  held  to  remain  optional,  ib. — although 
essential  may  be  enlarged  or  waived,  313 — by  proceeding  in  purchase,  ib. — or 
neglecting  to  require  possession,  ib. — ^how  not  enlarged  at  Law,  tb. — condition- 
al waiver,  ib. — time  for  delivery  of  abstract,  how  waived  in  Equity,  813,  314— 
waiver  by  not  objecting  to  certain  or  highly  probable  delay,  ib — efiect  of  pro- 
test, ib.—''  month,"  315. 

3.  Objections  to  title; — negotiations  upon  and  waiver  of; — when  possession 

taken  amounts  to  waiver,  p.  315. 

Effect  of  negotiations  on  condition  as  to  objections,  315 — solicitor  purchasing 
from  client  cannot  object  to  title  which  he  accepted,  ib. — danger  of  frivolous 
objections,  &c.,  ib. — or  of  withholding  objections,  &c.,  216 — parchaser*s  prima 
facie  right  to  good  title,  i^. — may  be  waived,  217 — counsel's  opinion,  when  not 
binding,  ib, — acceptance  of  title,  subject  to  specified  requisition,  ib. — waiver 
may  be  implied,  ib, — from  apologies  for  non-payment,  ib. — from  payment  for 
and  dealing  with  estate,  218 — preparation,  &c.,  of  conveyance,  when  a  waiver, 
ib. — attempt  to  resell,  no  waiver,  ib. — to  resell  part,  ib — ^possession,  when  evi- 
dence of  waiver,  219,  220 — leasing,  equivalent  to  possession,  220. 

3.  As  to  the  general  rights  and  liabilities  of  a  purchaser  in  possession,  p.  220. 

He  may  generally  act  as  owner,  without  waiving  title,  220 — whether  so  after  dis- 
covery of  defect,  221 — retention  of  possession  and  refusal  to  discuss  title,  ac- 
ceptance, i*.-— waiver  of  title,  but  not  of  compensation,  i^.— waiver,  how  modi- 
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fied,  ih. — ^^nchaser  rejectiD^  litle  may  lie  ejected  without  compensaiion  for 
expenditure,  ib. — what  allowance  made  when  vendor  sues  in  £quity,  222 — 
purchaser  whether  liable  for  use  and  occupation,  of  title  bad,  ib. — giving  up 
possession  may  maintain  use  and  occupation  after  completion,  when,  223 — 
rejecting  title  must  reinstate  altered  premises,  tb, 

4.  Vendor  in  possession^  hy  aUering  ffropertfj  avoids  the  contract,  p.  223. 

Material  alteration  of  property  by,  may  avoid  contract,  223,  224 — e.  g.  fall  of 
ornamental  timber,  224 — alterations  in  value  of  estate,  or  failure  of  considera- 
tion, ib. 

b.  As  to  entry  and  possession  by  railway  companies  before  completion,  p.  224. 

Provisions  of  Lands  Clauses  Consolidation  Act,  1845,  as  to  entry,  &c.,  224,  ei 
seq. 

CHAPTER  XL 

AS  TO  SEARCHES  FOR,  AND  INCIUIRIES  RESPECTING, 

INCUMBRANCES, 

1.  What  inquiries  should  be  made  of  vendor's  solicitors  and  of  supposed  incum- 

brancers, trustees,  arid  tenants,  p.  227. 

Inquiry  to  be  made  of  vendor's  solicitors,  227 — and  supposed  incumbrancers,  t*. — 
whether  incumbrancer  need  communicate  his  claim,  228 — inquiry  to  be  made 
of  trustees,  r^.— but  does  not  give  priority,  229 — liability  of  trustee,  ib, — in- 
quiry of  tenants,  ib. 

2.  What  searches  should  be  made  for  incumbrances — law  respecting  judgments, 

if'C,  p.  229. 

Liability  of  solicitor  omitting  to  search  for  incumbrances,  &c.,  229,  230— gene- 
ral law  respecting  judgments,  230 — purchasers,  dec.,  without  notice,  not  affected 
by  1  &  2  Vict.  c.  110,  ib. — want  of  notice  not  to  he  relied  on,  i&.—judgments 
under  old  law,  what  they  do  or  do  not  affect,  231— docketing  necessary,  ib.— 
puchaser  bound  by  notice  of  undocketed  judgment,  ib. — Equity  aided  creditor, 
when,  tJ.— effect  of  bankruptcy,  ib. — purchaser  without  notice,  protected  by 
legal  estate,  i^. — with  notice,  protected  by  exercise  of  power  of  appointment, 
233— judgment  alter  contract,  ib — extended  remedies  of  creditor  under  1  &  2 
Vict.  c.  110,  233  to  236 — effect  of  bankruptcy,  ib. — creditor  postponed  to  cestui 
que  trust,  or  prior  equitable  incumbrancer,  237— judgment,  whether  a  charge 
on  mortgage  debt,  ib. — is  a  charge  on  annuity  issuing  out  of,  238 — on  legacy 
charged  on  land,  ib. — or  unpaid'  purchase-money,  id. — and  surplus  proceeds  of 
sale  by  mortgagee,  ib. — certain  decrees  and  orders  operate  as  judgments,  ib. — 
remedies  under  new  law  depend  on  registration,  238,  239 — to  be  renewed  every 
five  years,  239 — whether  so  as  to  palatinate  judgments,  239, 240 — whether  such 
judgments  bind  purchasers  without  notice,  ib. — effect  of  notice  of  unregistered 
judgment,  ib. — of  judgment  docketed  but  not  registered,  or  registered  but  not 
re-registered,  241. — Crown  debts  and  accountantships,  ib. — lis  pendens,  242. — 
Court  rolls  and  local  registers,  ib. — bankruptcy  and  insolvency  courts,  ib. — an- 
nuities, 243 — recovery  deeds,  and  acknowledgments  by  married  women,  ib. 

3.  Time  for  maJnng  searches  and  in>quirits,  p.  243. 
Searches,  &c.,  time  for,  243— unnecessary,  costs  of  not  allowed,  244. 
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CHAPTER  Xll. 

AS  TO  THE  PREPARATION  OF  THE  CONVEYANCE. 

1.  General  maiien  relaUng  to,  and  to  tkeform  of^  p.  345. 

Parchaser  prepares  conveyance,  24&~manorial  custom,  anUra,  valid,  ib. — con- 
veyance of  equitable  interest,  id.— preparation  of,  no  acceptance,  of  title,  245, 
246 — whether  purchaser  can  require  outstanding  interests,  &c.,  to  be  got  in  by 

,  separate  deed,  S46 — statement  of  unnecessary  matters,  &c.,  ineligible,  246,  247 
--diBentaiUng  deeds,  247 — statutory  railway  conveyances  ineligible,  ib — parlia- 
mentary forms  of  1845,  id.— incumbrances,  when  to  be  got  in  by  separate  deed, 
SMS — how  to  be  kept  on  foot,  if  desired,  id.— distinct  estates,  &c.,  should  be 
dealt  with  by  separate  deeds,  id.— Act  for  Merger  of  satisfied  Terms,  its 
effect,  id. 

^,  As  to  the  parHeSj  p.  250. 

Who  must  be,  250— stipulation  that  unnecessary  parties  shall  concur,  ifr— pur- 
chaser from  mortgagee  cannot  require  mortgagor's  concurrence,  ib — bankrupt, 
when  a  party,  250,  251 — dowrcss,  251 — assignment  of  term,  whether  a  suffi- 
cient bar  of  dower,  id.— jointure,  252. 

3.  As  to  the  reciUds,  p.  252. 

Should  be  used,  with  what  object,  252 — whether  desirable  in  disentailing  assu- 
rances^ 253 — of  vendor's  title,  effect  of,  ib. — of  written  agreement,  when  desi- 
raUe,  254 — of  objections,  in  deed  of  confirmation,  ib.  « 

4^  As  to  the  consideration^  words  of  conveyanee^  and  parcels,  p.  254. 

Consideration  to  be  truly  stated,  254 — ^fixtures,  timber,  &c.,  254,  255 — chattels 
passing  by  delivery,  255— recital  of  sale,  its  effect,  id— apportionment  of  con- 
sideration, ib. — sale  in  consideration  of  transfer  of  stock  or  grant  of  annuity, 
256— compensation,  on  sale  to  Railway  Company,  256, 257 — operative  words, 
257 — ^reference  to,  4  &  5  Vict  c.  21,  unnecessary,  id.— dower  uses,  ib. — forms 
of  conveyance  in  colonies,  ib. — ^parcels,  how  described,  258 — mines,  dtc.,  when 
to  be  specified,  ib. 

5.  As  to  the  covenants,  p.  258. 

Covenants  for  title,  258 — solicitor's  liability,  respecting,  i^— what  entered  into  by 
absolute  beneficial  owner,  259 — for  whose  acts,  id— owner  covenants  on  sale  by 
Court  or  trustees,  260— landowner's  covenants  on  sale  to  Railway  Company,  ib. 
—covenants  by  tenants  for  life,  260, 261 — ^by  husband  and  wife,  on  sale  of  her 
estate,  ib. — by  fiduciary  vendors,  ib.  262 — incumbrancer  releasing,  ib. — Crown 
gives  no  covenants,  ib — parties  interested  in  purchase-money,  id.— covenants 
against  known  defect,  id— for  production  of  deeds,  263— purchaser's  right  to, 
ib. — ^respecting  what  document,  264 — with  whom  vendor  should  covenant,  ib. — 
purchaser's  covenants  with  vendor,  265 — on  purchase  of  equity  of  redemption, 
ib. — leaseholds,  ib. — or  freeholds  subject  to  quit  rent,  Ac.,  ib — for  production  of 
deeds,  td. — ^agreement  against  using  land  in  specified  manner,  how  carried  out, 
266 — covenants  by  purchaser  of  minerals,  ib. — ^by  purchaser  in  consideration 
of  annuity,  ib. — purchaser  not  executing  conveyance,  yet  bound  in  Equity  by 
covenants,  ib. 

6.  As  to  draft  and  engrossment,  p.  267. 

Alterations  in  draft  should  be  communicated,  267— engrossment,  id.— belongs  to 
fntrchaaer,  id.— ezecated,  and  then  contract  rescinded,  ib. 

K 
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CHAPTER  XIII. 

AS  TO  MATTERS  RELATING  TO  THE  COMPLETION  OP  THE 

PURCHASE. 

1.  J%e  escecutum  of  the  conveyance  by  married  women^  4^. ;  amvefance  of  trust 

esUUes  under  ike  Trustee  Act,  1650,  p.  269. 

Vendor  most  coorey  in  person,  269 — conveyance  oi  freeholds  by  married  woman  • 
must  be  acknowledged,  269,  270 — acknowledgment,  practice  respecting,  270  to 
272 — ^assarance  of  her  copyholds,  272 — or  reversionary  interest  in  proceeds  of 
sale  of,  or  money  to  be  invested  in,  real  estate,  273 — or  her  terms  for  years,  ib. 
— husband's  concurrence,  when  dispensed  with,  273,  274— conveyance  of  her 
contingent  interests,  and  disclaimer,  275 — assignment  of  terms  by  executors, 
iuc.y  ib, — ^power  for  promoters  of  public  undertakings  to  convey  to  themselves, 
iJf. — trustees  must  convey  at  request,  Ac.,  276. — by  what  description,  iJb. — ^mort- 
gagee need  not  convey  before  time  fixed  for  redemption,  ib, — assignee  in  bank- 
ruptcy, t^— conveyance  of  legal  estates  from  trustees,  lunatics,  or  infants,  under 
Trustee  Act,  1850,  277 — the  Court  may,  in  several  specified  cases,  make  vest- 
ing or  releasing  order,  operating  as  an  assurance,  277,  279 — and  may  make 
vesting  order  in  respect  of  mortgaged  lands  in  specified  cases,  278,  279 — or  may 
appoint  person  to  convey,  dtc.,  ib — as  to  copyholds,  ib. — Court  may  declare  who 
are  trustees  of  land  comprised  in  suit  for  specific  performance,  dtc.,  280— orders 
under  Act,  bow  obtainable,  ib. — certain  allegations,  evidence,  if  oider  made 
thereon,  280,  281 — no  escheat  of  trust  and  mortgage  estates,  281. 

2.  As  to  the  discharge  of  incwmbranceSy  p.  28L 

Vendor  liable  for  incumbrances,  &c.,  until  conveyance  executed,  281,  283— in- 
cumbrances must  be  paid  off  or  released,  id.— discharge  of,  under  the  Lands 
Clauses  Consolidation  Act,  1845,  283. 

3.  As  to  pv/rchaser's  UMUty  io  see  to  application  of  trust  purchase-Tnoney,  p.  283. 

Liability  tested  by  intention  of  author  of  trust,  senMey  283 — as  expressed  or  im- 
plied, ib. — matters  posterior  to  creation  of  trust,  neither  take  away,  284 — ^nor 
confer  power  to  give  receipts,  ib. — what  circumstances  attending  trust  confer  it 
by  implication,  284,  285 — cases  where  no  such  power  is  implied,  285 — subse- 
quent events  not  material  either  way,  286,  287 — distinction,  where  the  sale  it- 
self is  a  breach  of  trust,  288— case  of  sale  to  provide  for  deficiency  in  personal 
estate,  289 — purchase-money  is  payable  to  deceased  vendor's  executor,  290 — 
surviving  trustees  can  give  receipts,  when,  ib. — trustee  irregularly  appointed, 
ib. — ^all  trustees  must  join,  ib. — 7  A  8  Vict.  c.  76,  ib. — power  to  lend  on  mwt- 
gage  implies  power  to  give  receipts,  291 — application  of  purchase-money  in 
payment  of  charges,  ib. — when  estate  is  intended  to  be  a  continuing  security, 
.291 — and  when  immediate  sale  is  contemplated,  ib. — charge  of  debts  equivalent 
to  trust  for  sale  to  pay,  291,  292 — statutes  making  real  estates  assets  not  equi- 
valent to  charge  of  debts,  292 — receipt  under  usual  power  of  attorney,  when  not 
a  sufficient  discharge  in  equity,  292. 

4.  AmourU  payable  in  respect  of  purchase-money,  how  increased  or  dim^imshedj  p.  293. 

Increased  by  interest,  rate  of,  293— payable  from  what  time  if  delay  rests  with 
purchaser,  i*.— or  with  vendor,  i*.— whether,  until  title  shown,  purchaser  may 
appropriate  his  money,  294 — purchaser  in  possession  pays  interest  although 
contract  ambiguous,  t^.— is  payable,  from  what  time,  if  no  time  fixed4QC  com- 
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pletion,  996—011  sale  of  rerenion,  ib.—on  valuation  of  timber,  995,  996— fix- 
tures, 996 — ^leaseholds,  997 — ^trade  premises,  ib. — what  a  sufficient  appropria- 
tion of  purchase-money,  997,  996— payment  into  bank,  t^. — purchaser  acceding 
to  delay,  i^. — express  agreement  to  pay  interest,  effect  of,  ib. — "  unavoidable  ob- 
stacle," Ac,  Ac.  999  to  309 — agreement  to  take  profits  excludes  interest,  309 — 
increase  of  purchase-money  for  excess  in  quantity,  303 — st^tory  acre,  ib. — 
vendor's  right  to  compensation,  doubtful,  304 — variations  i^uality  of  estate, 
no  allowance,  sanbie  in  his  favor,  ib, — purchase-money,  how  diminished,  305, 
306 — ^by  proceeds  of  estate  received,  Ac.,  by  vendor,  306 — deteriorations,  ib.-^ 
abatement  in  respect  of  original  defects,  307— for  deficiency  in  quantity,  id.— 
effect  of  expressions  "by  estimation,"  &c.,  308 — purchaser's  right  confined  to 
compensation,  ib. — surface  deficiency  on  sale  of  woods,  309— abatement  in  re- 
spect of  deficiency  in  quality,  ib. 

5.  7\f  whom  and  hiwpurchase-numeytkauld  be  ffoid,  p.  310. 

Agent  or  solicitor  not  authorized  as  such  to  receive  it,. 310 — to  whom  it  should  be 
paid,  ib. — on  sale  in  bankruptcy,  311— lien  of  third  party  advancing  it,  as 
against  purchaser's  assignees,  id.— payment  on  sale  to  railway  companies,  &c. 
ib.—primafacie  right  of  parties  in  possession,  319— affidavit  on  petition  for  pay- 
ment out  of  court,  ib. — ^re-investment,  313. 

6.  As  to  purcMaser's  right  to  deeds^  aUesied  copies^  ^c.^  p.  314. 

Purchaser's  right  to  deeds,  6uc.^  314 — on  purchase  of  only  part  of  estate,  ib. — ^al- 
though vendor  has  covenanted  to  produce  them  to  other  parties,  ib. — sale  under 
a  settlement,  ib. — liability  of  mortgagee  settling  several  mortgages  by  a  single 
deed,  315 — ^purchaser  not  entitled  to  negative  evidences,  ib. — his  right  to  attest- 
ed copies,  315,  316— covenant  for  production,  316— absence  of  documents  not 
produced  should  be  explained,  316, 317. 

7.  Matters  necessary  to  enswre  tkefnU  effect  oftke  executed  conveyance j  registration^  en- 

rolmentf  4'^.f  p.  317. 

Local  registration,  317 — what  interests  are  excepted  from  the  acts,  317,  318 — 
copyholds,  318 — ^leases  at  rack  rent,  what  are,  id.— for  twenty-one  years,  318 — 
London  not  within  the  Middlesex  act,  ib. — assignment  of  money  charged  on 
land,  id.— deed  of  appointment,  319 — railway  conveyances,  d&c.,  ib. — will,  ib. — 
memorial,  its  contents,  id. — attestation  of,  id.— where  deed  conveys  several 
shares  or  estates,  390— registration  under  Bedford  Level  Act,  id.— enrolment 
under  Mortmain  Act,  id.— enrolment  of  disentailing  deed,  391 — consent  of  pro- 
tector, ib. — ^assurances  on  sale  by  tenant  in  tail  of  copyholds,  391,  399 — certifi- 
cate of  acknowledgment  by  married  women,  393— entry  on  court  rolls  of  copy- 
hold assurances,  ib. — conveyance  of  contingent  interest  in  copyholds,  394— as- 
surance of  copyholds  under  the  L.  C.  C.  Act  1845  to  be  entered  on  court  rolls, 
id.— indorsed  notice  of  conveyance,  when  expedient,  394, 395 — notice  to  trustees, 
ib. — to  mortgagee  on  purchase  of  equity  of  redemption,  ib. 

8.  As  to  stampSj  p.  395.  *     * 

Deed  unstamped,  not  evidence,  395 — may  be  stamped  after  execution,  ib.—ad  va^ 
20m»  duty  payable  only  on  consideration  slated,  396 — on  what  consideration, ' 

•  396,  397— amount  may  be  reduced,  to  lessen  duty,  398— family  arrangement,  ib. 
— money  paid  for  lease  granted  at  reqaest,  ib. — duties  payable  under  13  and  14 
Vict  c.  97,  ib. — commissioners  may  determine  proper  amount,  399 — certain 
conveyances  exempted  from  increased  duty,  ib. — what  payable  on  single  con- 
veyance to  joint  purchasers,  ib. — or  in  case  of  sub-sales,  330 — on  single  convey- 
ance of  separate  estates  to  sole  purchaser,  td.— deed  of  confirmation,  ib. — princi- 
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pal  assurance,  ib. — denodDg  stamp,  ib. — steward  to  deliver  out  copies  of  court 
roll  stamped,  ib. — conveyance  by  several  owners,  331— deed  with  double  opera- 
tion, t6.— matters  not  involving  additional  duty,  33S^~-deed  stamp  unnecessary, 
although  ad  valorem  duty  under  355.,  ib. — indorsed  receipts,  &c.,  are  counted,  iJb, 
— stamps  of  improper  denomination,  333 — presumption  as  to  stamps,  ib. — altera- 
tion of  instruo^t,  ib. 

9.  As  to  costs,  p.  334. 

Of  Conveyance,  purchaser  pays,  334— of  execution,  vendor  pays,  id.— expenses,  how 
borne  on  purchase  of  copyholds,  335 — costs  of  lease,  336— of  conveyance,  in  con- 
sideration of  rent-charge,  ib. — on  sale  under  L.  C.  C.  C.  Act,  ib.— of  re-investing 
purchase-money,  &c.,  337  to  339 — ^additional  expenses,  if  estate  is  encumbered, 
&c.,  339, 340— as  to  taxation  imder  6  and  7  Vict.  c.  73, 340  to  34^— under  general 
jurisdiction,  343— under  8  and  9  Vict.  c.  1 19,  ib. 

CHAPTER  XIV. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  RELATIVE 
RIGHTS  OF  VENDOR  AND  PURCHASER. 

1 .  Vendor's  lien  on  estate  for  unpaid  ffwrckase-money,  p.  344. 

Vendor's  lien,  344, 345— general  nature  of  and  incidents  to,  345, 346— marshalling 
for,  346 — is  lost  by  taking  independent  security,  ib. — not  by  taking  note,  bill,  or 
bond,  346 — although  for  deferred  payment,  347 — or  third  parties  join  in  note  or 
bill,  ib. — effect  of  surety  joining  in  bond,  id.— of  conveyance  being  expressly  in 
consideration  of  covenant,  ib. — ^payable  on  an  incalculable  contingency,  ib. — or, 
expressly,  in  consideration  of  a  bond,  ib. — or,  in  mere  fact,  in  consideration  of 
a  covenant  or  bond,  348— if  bond  be  for  payment  on  an  incalculable  contingen- 
cy, ib. — or  on  calculable  contingency,  id.— or  for  an  annuity  consideration,  348, 
349 — or  if  sale  be  of  a  reversion,  349— lien  may  subsist  as  to  only  part  of  un- 
paid money,  350— presumable  intention  either  way  may  be  rebutted,  id.— lien, 
how  lost  as  against  third  parties,  id.— none  implied  in  favor  of  disqualified  par- 
ties, ib. — is  merely  equitable,  vendor  cannot  at  once  sue  at  law  and  in  equity, 
351 — its  effect  when  purchase-money  remains  on  mortgage,  ib. — vendor  cannot 
claim  mis-calculated  interest,  ib. 

8.  Whether  the  vendor  has  any  remedy  if  estate  has  been  sold  at  an  under-value,  or 

more  has  been  conveyed  than  was  irUendedj  p.  351. 

Not  for  mistake  as  to  extent  or  value  of  property,  351— or  extent  of  his  interest, 
352— aWer,  if  property  not  intended  to  be  dealt  with  is  conveyed,?*.— K)r  if  in 
fixing  price  he  rely  on  purchaser's  information,  353— or  if  being  ignorant  or  dis- 
tressed he  sell  at  undervalue,  id.— general  rule  as  to  distress,  id.— inadequacy  of 
consideration  no  general  reason  for  setting  aside  conveyance,  354-^uncertain 
amount  of  purchase-money,  id. — on  sales  of  reversionary  interests,  onusprobandi 
lies  on  purchaser,  id.— what  interests  are  considered  such,  254, 355 — reversioners 
relieved  as  well  as  expectant  heirs,  355— voluntary  confirmation,  id.— heir,  when 
deprived  of  special  protection,  356— adequacy  of  consideration  how  determined, 
357— sale  of  goods,  id.— sale  fraudulent  as  against  tenant  in  tail,  set  aside  at  suit 
of  remainderman,  358 — ^terms  of  relief,  id.— acquiescence  and  confirmation,  350. 

3.  Vendor's  right  of  pre-emption  under  Lands  Clauses  ConsoiidaHon  Act,  1845, 

p.  359. 
Provisions  of  act  in  respect  of  superfluous  lands,  359. 
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4.  Vendor's  remedies  at  law  aT^d  in  equity  on  purchaser'' s  covenaniSf  p.  360« 

Parchftser's  co7enants  classified,  360 — whether  first  class  run  with  the  land,  361 — 
second  class  do  not,  sevMej  but  in  equity  bind  alienee  with  notice,  i6.<— but  not 
always,  368 — ^third  class,  remedies  on,  ib. — Covenantor  liable  on  covenants  in 
gross,  lb. — ^assignee  not  liable  on  collateral  covenant,  363,  363— efifect  of  bank- 
ruptcy, 363. 

5.  PurckMser^s  remedies  on  vendor's  covenants^  p.  363. 

Are  in  general  his  only  remedies  for  defects  after  conveyance,  36^— covenants  for 
^  title,  364--who  are  liable  on,  id.— benefit  of,  runs  with  land,  when,  364  to  366— 
covenants  in  conveyance  of  equitable  estate,  ib. — assignee  may  soe  on,  in  name 
of  covenantee,  ib, — breach  of  covenants  for  title,  ib. — Statute  of  Limitations,  ib, 
— covenants  for  seisin  and  right  to  convey,  how  broken,  367— action  before  evic- 
tion, ib. — covenant  for  quiet  enjoyment,  and  free  from  incumbrances,  367 — par- 
ticular expressions,  368, 369 — covenants  against  known  defects,  369 — for  further 
assurance,  370, 371 — for  title,  how  restricted,  371 — how  classified,  id.- restrictive 
words,  efiect  of,  373, 373 — who  may  sue  for  breach,  373, 374— what  damages  re- 
coverable, 374, 375 — bankruptcy  and  certificate,  where  no  defence,  375, 376 — for- 
merly no  action  of  covenant  lay  against  devisee,  376 — alteration  under  1  Will. 
IV.  c.  47,  ib. — damages  when  claimable  as  debt  in  administration  suit,  ib. — not 
apportioned  between  tenant  for  life  and  remainderman,  377— purchaser's  reme- 
dies on  vendor's  covenants  other  than  for  title,  377, 378. 

6.  Purekaser's  remedy  in  equity  v/nder  special  circumslanceSj  if  title  prove  defective^ 

page  378. 

Purchaser  with  defective  title,  when  relieved  in  equity,  378, 379 — wilful  misrepre- 
sentation, 379 — fraud  of  agent,  380— terms  of  relief,  ib, 

1.  As  to  purchaser's  right  to  pay  ojf  ineumbranees  out  of  unpaid  purchase-money^ 

page  381. 

8.  Purchaser's  remedy  in  equity  if  he  buy  his  own  estate  ^  or  if  lands  are  omiitedfrom, 
conveyance  J  and  as  to  further  assurance  in  equity  and  by  statute  j  p.  383. 

Purchaser  buying  his  own  estate,  relieved,  383 — whether  so  if  he  buy  estate  which 
has  no  existence,  ib. — ^he  may  claim  lands  shown  to  him,  or  accidentally  omit- 
ted, 383,  383— may  require  vendor  t j  convey  subsequently  acquired  interests, 
383— although  sale  were  of  mere  expectancy,  sembte^  38^,  385— no  estoppel  by 
doubtful  recital,  385 — voidable  estate  created  by  tenant  in  tail,  confirmed  by  sub- 
sequent assurance,  id. 

9.  As  to  the  general  rights  and  liabilities  of  purchaser  under  conveyance^  p.  386. 

Purchaser's  right  to  rent,  386 — to  sue  for  breach  of  covenant,  ib. — re-entry,  id.— 
next  estate  now  the  reversion,  387 — purchaser's  rights  and  liabilities  as  lessee 
cease  on  conveyance,  id— vendor  retaining  possession  not  liable  for  use  and  oc- 
cupation, ib. — purchaser's  will,  how  affected,  id.— conditional  conveyance  and 
mortgage  distinguished,  388. 

CHAPTER  XV. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  ADVERSE 

RIGHTS  OF  THIRD  PARTIES. 

1.  Purchaser  without  noUcej  protected  by  legal  estate  against  prior  claimants^  p.  389. 
tf  equities  equal,  legal  estate  prevails,  389 — ^purchaser  without  notice  paying  pur- 
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chauBe-money  and  acqairing  legal  estate  under  conveyance,  389, 390 — or  by  sab- 
seqnent  assorance,  acqaires  indefeasible  title,  390 — ^though  vendor  bad  no  title 
in  equity,  390— notice  of  another's  better  rigbt  to  legal  estate  is  notice  of  all  his 
equities,  390, 391 — legal  estate  from  trostee  with  notice,  whether  available,  391 
— ^fh>Di  unsatisfied  incumbrancer,  id.— best  right  to  call  for,  protects,  393— equity 
will  not  In  general  act  against  bona  fide  purchaser  without  notice,  id. 

2.  Ptvrekaser  with  rnere  equitable  title  is  postponed  to  prior  equitable  claimants,  p.  393. 

Between  mere  equitable  claimants  prior  title  prevails,  39^— mortgagees  by  de- 
posit bound  by  secret  trust,  393-^no  priority  by  notice  to  owner  of  legal  estate, 
td.— concealed  incumbrance  thrown  wholly  on  puisne  equitable  purchaser,  td.^> 
charities,  394. 

3.  Purchaser f  how  far  protected  against  defective  execution  of  powers ;  against  prior 
ekUmants  who  have  encouraged  him  to  purchase;  and  by  Statute  in  various 
cases,  p.  394. 

Relief  against  defective  execution  of  powers,  394 — against  incumbrancers,  dtc., 
encouraging  purchase  of,  or  subsequent  expenditure  on,  property,  395 — as- 
signees of  insolvent  delaying  to  assert  their  rights  yet  not  postponed,  396 — pro- 
tection against  vendor's  assignees  in  Bankruptcy  and  Insolvency,  396  to  388 — 
judgment  creditors,  398 — defects  in  fines  or  recoveries,  399 — or  in  sales  of  I^nd 
taX|  ib, — or  against  Us  pendens,  ib. 

4.  As  to  priority  under  Registration  Acts,  p.  399. 

Protection  against  unregistered  deeds,  399 — ^prior  registration  conclusive  at  Lan^ 
but  not  in  Elquity,  ib. — ^purchaser's  title  how  impeachable  under  the  Acts,  400, 
401— priorities  under  Fines  and  Recoveries  Abolition  Act,  403. 

5.  As  to  notiee^^what  it  is,  how  it  may  be  proved,  and  its  effect — of  void  or  void- 
able  estates  and  vohi/ntary  or  fraudulent  conveyances  g  equitable  relief  against 
purchaser  with  notice,  p.  403. 

Notice  of  unregistered  assurance  or  judgment  must  be  actual,  403 — to  solicitor,  is 
notice  to  client,  ib. — when,  by  whom,  and  how,  to  be  given,  403, 403 — of  doubt- 
ful instrument,  404— constructive  notice,  nature  of,  404  to  406 — negligence  may 
have  the  effect  of,  406 — ^notice  of  particular  fact,  &c.,  held  to  be  notice  of  con- 
nected faets,  &c.,  407— purchaser  held  to  have  notice  of  facts  which  be  ought 
to  have  Icnown,  408,  409 — cases  where  he  is  not  affected  with  notice,  409  to 
413 — he  need  not  use  excessive  caution,  413 — ^notice  to  counsel,  solicitor,  or 
agent,  is  notice  to  purchaser,  i^.— although  solicitor,  Ak;.,  is  employed  by  both 
parties,  or  is  himself  the  vendor,  413 — professional  confidential  communications, 
notice  not  to  be  proved  by,  414 — cases,  opinions,  &c.,4l5 — effect  of  not  ice,,  ii.— 
of  void  or  voidable  estates,  agreements,  &c.,  416  to  419 — of  fraudulent  convey- 
ances, Ac.,  immaterial,  ib. — what  are  such,  430— marriage,  a  consideration, 
431— limitations  to  collaterals,  whether  valid,  431,  433— supported  by  necessary 
concurrence  of  third  person,  433 — or  by  being  prior  to  limitations  to  issue  of 
marriage,  id.— settlement  by  widow,  434 — unexpressed  consideration  may  be 
proved,  i*.— settlement  miay  be  supported  by  matter  ex  post  facto,  i*.— whether 
heir  or  devisee  can  set  aside  voluntary  or  fraudulent  deal,  tA.— revocable  settle- 
ments are  fraudulent,  435 — vendor's  want  of  notice  protects  purchaser,  ib. — 
settlements  to  defraud  creditor,  void,  436— on  what  terms  purchaser  evicted  if 
estate  belong  to  infant,  437— Statute  of  Limitations  begins  to  run  on  convey- 
ance by  trustees,  ib. 
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6.  As  io  eonlributUm  to  paramowU  ckargeSf  p.  4S8. 

7.  As  to  rigJUs  of  tJUrd  parties^  after  eonveyanu^  in  various cases^  p.  428. 

Provision  in  Lands  Claaaes  Consolidation  Act,  1845,  for  the  purchase  of  omilled 
interests,  499 — incombrancer  has  no  claim  against  vendor  for  purchase-money, 
when,  ib. — conveyance  of  equity  of  redemption  to  mortgagee,  430 — mortgagee 
selling  after  foreclosure  cannot  resort  to  collateral  securities,  ih. — purchaser 
iiom  mortgagee  bound  by  agreement  with  mortgagor  for  redemption,  i^.— con- 
veyance determines  parol  license,  ib, — ^purchaser  of  part  of  rent-charge  may 
4istrain,  i^.— purchaser,  when  liable  for  nuisance,  430,  431. 

CHAPTER  XVI. 

AS  TO  THE  RIGHTS,  UNDER  THE  CONVEYANCE,  OF  JOINT  PUR- 
CHASERS  AND  PERSONS  OTHER  THAN  THE  NOMINAL  PUR- 
CHASERS. 

I.  As  to  joint  purchasers,  p.  433. 

Purchasers  joint  tenants  at  Law,  when  so  in  equity,  432, 433 — ^joint  tenant's  lien 
for  expenses  of  repairs,  Ak;.,  and  renewal  fines,  433,  434 — advantage  secured  by 
partner  enures  to  benefit  of  co-partners,  434 — partner  in  speculation  must  cot* 
form  to  agreement,  ifr. — trust  for  co-purchasers,  how  proved  against  nominal 
purchasers,  434,  435. 

2.  As  to  purchases  in  the  name  of  a  nominal  purchaser^  p.  435. 

If  consideration  be  paid  by  others  than  nominal  purcfiasers  there  is  a  resulting 
trust,  435 — custom,  contra^  is  bad,  436— payment  proveable  by  parol  evidence, 
i^.— conveyance  may  be  shown  to  be  a  mortgage,  437— ^ma  facie,  no  trust  re- 
sults on  purchase  in  name  of  wife  or  child,  437,  438 — presumption  of  advance- 
ment may  be  rebutted,  how,  438  to  440— election— -440  purchases  in  name  of 
child  or  wife  not  within  the  27th  or  13th  Eliz.,  sembk,  441— resulting  trust  may 
be  rebutted,  i^.— land  purchased  with  trust-money  becomes  impressed  with  trust, 
ib. — proof  of  application,  ib.~-€eshUs  que  trust  can  claim  money  or  land  purcha« 
sed  in  breach  of  trust,  443. 

CHAPTER  XVII. 

REMEDIES  AT  LAW  FOR  BREACH  OF  CONTRACT. 

1.  Purchaser's  remedies  against  vendor,  p.  443. 

Vendor  in  default,  purchaser's  right  of  action,  443, 444 — agents  may  sue  and  be 
sued,  when,  444— purchaser  can  recover,  what,  in  action  after  rescinding  con- 
tract, 445 — what  in  action  for  damages,  445  to  447 — death  of  purchaser,  person- 
al representatives  may  sue,  447— death  of  vendor,  liability  of  his  represeata.- 
tives,  448. 

3.  Vendor^ s  remedies  at  law  againsi  purchaser,  p.  448. 

Right  of  action  in  vendor  or  his  representatives  against  purchaser  and  his  repre- 
sentatives, 448 — vendor  cannot  recover  entire  purchase-money  if  no  convey^ 
ance,  ih. — ^purchaser,  whether  liable  for  use  and  occupation,  t^. 

3.  Plaintiff,  how  far  bound  to  perform  his  part  of  the  agreement  before  action,  p.  449. 

Mutual  agreements,  when  dependent,  449,  45(^— refusal  to  convey,  no  defence  to 
action  on  security  for  purchase-money,  451. 
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4.  As  to  the  agreemenlt  how  affected  by  parcl  evidence^  p.  451. 

Parol  evidence  inadmissible  to  vary  contract,  451— how  far  admissible  to  explain, 
451,  to  453. 

5.  Production  ofagreementj  token  compeUedj  p.  453. 

6.  Grounds  of  defence  at  LaWj  the  agreement  being  admitted,  p.  454. 

Original  invalidity  of  contract,  454 — or  subsequent  waiver,  ib. — or  release,  455 — or 
satisfaction,  ib. — or  Statute  of  Limitations,  ib. 

7.  Actionf  when  restrained  in  Equity y  p.  455. 

8.  General  matters  relating  to  the  action^  p.  456. 
Particulars  of  claim,  456— time  is  at  Law  essential,  i*.— equitable  objections  to 
title,  a  defence,  457. 

CHAPTER  XVUI. 

AS  TO  SPECIFIC  PERFORMANCE. 

1.  Matters  relating  to  the  jurisdiction  generally ^  p.  458. 

Specific  performance,  the  only  remedy  in  Equity,  458,  459 — Court  of  Bankruptcy 
.  cannot  enforce,  sembU^  459— on  what  principle  decreed,  ib. — vendor  may  sue 
for  purchase-money  in  Equity,  why,  459,  460 — existence  of  remedy  by  manda- 
musy  whether  a  bar,  460 — plaintiff  cannot  proceed  at  once  at  Law  and  in 
Equity,  ib. — Specific  pfrformance,  when  decreed,  although  contract  may  vest 
estate  in  purchaser,  460,  461. 

2.  By  whom  specific  performance  will  be  enforced,  p.  461. 

At  suit  of  purchaser  or  his  representatives  in  interest,  461 — or  of  vendor  or  his  re- 
presentatives in  interest,  ib. 

3.  Against  whom  specific  performance  will  be  enforced,  p.  462. 

Against  vendor  and  parties  claiming  under  him  by  subsequent  title  (except  pur- 
chasers without  notice,  462 — or  under  prior  title,  which  he  might  have  displaced 
by  conveyance,  ib. — contract  for  sale  of  married  woman's  estate,  463 — of  her 
chattels  real,  464 — whether  she  may  adopt  husband's  contract,  ib. — vendor's 
contract  not  enforced  against  parties  claiming  under  prior  absolute  title,  ib.^^ 
purchaser's  contract  enforced  against  himself  and  his  representatives,  464,  465 — 
against  separate  estate  of  married  woman,  465. 

4.  As  to  the  parties  to  the  suit,  p.  465. 

Parties  to  contract,  in  general,  sole  necessary  parties  to  suit,  465— purchaser  can- 
not join,  as  co-defendants,  receiver  or  steward,  ib. — or  parties  claiming  adverse 
interests  prior  to  the  contract,  465, 466 — person  interested  in  contract  and  bound 

-  to  convey  not  a  necessary  party  to  vendor's  bill,  466 — persons  having  adverse, 
inconsistent,  or  no  rights,  cannot  join  vendor  as  co-plaintiffs,  ib. — ^but  may  be 
defendants  (^semble,)  4^7— purchaser  of  one  lot,  when  a  necessary  party  to  sue 
in  respect  of  another  lot,  ib. — agent,  or  auctioneer,  when  to  be  a  party,  467, 
468— -death  of  vendor,  who  then  may  sue,  and  who  are  proper  parties,  468 — to 
purchaser's  suit,  469— alienation  of  vendor's  interest  by  act  inter  vivos,  who  are 
proper  parties,  ib. — death  of  purchaser,  who  then  may  sue,  and  who  are  proper 
parties,  469,  470— to  vendor's  suit,  470— alienation  of  purchaser's  interest  by 
act  inter  vivos,  who  are  proper  parties,  ib. 
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5,  As  to  the  biU,  p.  470. 

Suit  may  be  commenced  by  bill  or  claim,  470— form  of  bill,  471 — need  not  allege 
signature,  &c.,  ib. — ^letters,  how  to  be  referred  to,  id.— inferences  of  law,  whether 
to  be  stated,  ib. — waiver  relied  on  should  be  alleged,  id. — and  facts  supporting 
it  stated,  471, 473 — prayer  for  general  relief,  what  to  be  obtained  under,  472. 

-6.  As  to  proceeding  by  claim  under' the  Orders  of  Aprils  1850,  p.  473. 

Ordinary  claim,  473— special  claim,  ih. — writ  of  summons,  iJb. — who  to  be  named 
defendant,  473,  474 — showing  cause,  tb. — hearing,  and  order  thereon,  iJb. — effects 
of  order,  ib. — Court  at  hearing  may  direct  bill  to  be  filed,  ib. — form  of  order, 
475— plaintiff  may  proceed  by  bill;  when,  ib. — extra  costs  occasioned  by  bill, 
ib. — in  what  cases  orders  apply,  ib, 

1.  As  to  how  theplairUiff^s  case  may  be  sustmned  in  the  absence  of  a  written  agree- 
ment,—fraud,  part-perforTnance,  admission  by  defendant  of  parol  agreement,  parol 
variation  of  written  agreemerU,  p.  476. 

Written  agreement  dispensed  with,  47C — on  the  ground  of,  1st,  fraud,  477— 
2nd,  part  performance,  what  acts  of,  sufficient,  477 — or  insufficient,  478 — expen- 
diture by  tenant,  479 — verbal  notice  and  retention  of  possession  by  tenant,  held 
to  be  a  sufficient  declaration  of  option  to  purchase,  480 — case  of  mere  acquies- 
cence in  heavy  expenditure  and  no  agreement,  ib. — ^plaintiff,  how  far  bound  to 
show  precise  terms  of  contract,  481 — immaterial  terms,  though  stated,  need  not 
be  proved,  ib. — material  terms  must  ultimately  be  clearly  shown,  ib. — act  by 
defendant,  merely  to  his  own  prejudice,  no  part  performance,  482 — nor  does  part 
performance  as  to  one  lot  affect  another  lot,  ib. — sales  by  auction  and  in  bank- 
ruptcy are  within  the  statute,  ib. — 3rd,  admission  of  agreement,  and  statute  not 
insisted  on,  ib. — purchaser  cannot  in  general  enforce  specific  performance  of 
written  contract  with  parol  variation,  483 — subsequent  parol  variation  enforcible 
only  if  part  performed,  ib. 

8.  As  to  grounds  of  defence  negativing  plaintiff'' s  right  to  specific  performoTice^  ex- 
cept with  a  variation  of  the  original  written  agreement;  viz.,  fraud,  mistake,  mis- 
representation, unfulfilled  promise,  parol  variation,  ^c,  p.  484. 

lat,  Fraud,  or  mistake,  affecting  the  terms  of  the  agreement,  484— 2ndly,  fraud, 
mistake,  or  surprise,  inducing  defendant  to  enter  into  agreement,  misapprehend- 
ing its  effect,  484,  485— mere  suspicion  of  fraud  insufficient,  id.— 3rdly,  misre- 
presentation or  unfulfilled  promise,  inducing  defendant  to  enter  into  agreement, 
knowing  its  terms  and  effect,  485, 486 — parol  addition,  when  admissible,  487 — 
flUpnlation  omitted  by  consent,  no  defence,  488— 4th,  subsequent  parol  variation 
part  performed,  ib. 

9.  As  to  grounds  of  defence  negativing  in  toto  plaintiff's  right  to  specific  performance ; 
viz.,  personal  incapacity ;  nature  of  contract,  or  fraud,  <f*c.  <f>c.  attending  its  execu- 
tion; matters  relating  to  the  estate,  title,  or  consideration ;  plaintiff's  conduct,  i^., 
after  contract;  eUciion  of  other  rernedy,  p.  488. 

1st,  Personal  incapacity  to  contract  on  part  of  defendant,  489 — intoxication,  ib.-- 
personal  incapacity  on  part  of  plaintiff,  how  far  a  defence,  t3.— 2nd,  matters  re- 
lating to  the  contract,  &c.  j  illegality,  490 — impolicy,  ib. — breach  of  trust,  ib. — 
improvident  contract  by  agent,  491— hardship,  ift.— fraud,  mistake,  surprise, 
misrepresentation,  or  concealment,  492 — fraud  of  third  person,  when  immate- 
rial, 493 — want  of  mutuality  of  remedy,  whether  a  defence,  493  to  495 — nomi- 
nal contractor,  496 — insertion  of  penalty  no  defence,  ib. — inabiliiy  to  recover 
damages  at  Law,  how  far  a  defence,  id.— 3rd,  matters  relating  to  the  estate 

L 
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original  defects  in,  497— public  nuisance,  ib. — destruction  of  estate,  498— 4th, 
matters  relating  to  the  title ;  want  of,  considered  as  a  vendor's  defence,  ib. — 
vendor  must  convey  part  of  estate  with  abatement,  499  to  501 — must  convey 
partial  interest  with  an  abatement,  when,  501  to  503 — indemnity,  503 — vendor^s 
and  purchaser's  rights  as  to  abatement,  not  reciprocal,  ib. — purchaser's  right  to, 
how  lost,  ib. — vendor,  how  far  bound  to  make  good  interest  contracted  for  out  of 
his  own  higher  interest,  504 — want  of  title,  where  a  defence  for  purchaser  de- 
clining abatement,  504 — where  estate  is  of  different  tenure,  ib. — or  is  held  in  a 
different  manner,  ib. — or  no  title  is  shown  to  the  same  extent  of  interest  as  he 

'  contracted  for,  404,  405 — or  no  title  is  shown  to  a  material  part  of  estate,  505 — 
or  incumbrances  or  liabilities  exist  which  would  affect  its  enjoyment,  506 — or 
matters  exist  which  increase  his  proposed  liability,  ib. — or  afiect  the  enjoyment 
of  material  part  of  property,  507 — defect  in  title  to  one  of  several  lots,  ib. — bene- 
fit of  defence,  how  lost  to  purchaser,  508 — defects  in  title  which  are  not  a  pur- 
chaser's defence,  ib. — limited  instead  of  unlimited  right  of  common,  ib^ — small 
quit-rents,  &c.,  ib. — tithes,  when  freedom  from  tithe  was  no  part  of  inducement, 
508, 509 — existence  of  footway,  509^— 5th,  matters  relating  to  consideration,  510 — 
inadequacy  of,  when  a  vendor's  defence,  ib. — sale  by  auction,  ib. — sale  of  unas- 
certained interest,  511 — consideration  uncertain  in  amount,  whether  question  of 
inadequacy  thereby  excluded,  ib. — reversionary  interests,  512 — failure  of  con- 

'  tingent  consideration,  ib. — excess  of  purchase-money,  when  a  purchaser's  de- 
fence, ti.- 6th,  conduct  of  plaintiff  after  contract,  when  a  defence,  513 — release, 
waiver  of,  or  delay  to  enforce  the  contract,  514 — what  delay  in  filing  bill  a  de- 
fence, ib. — conduct  of  plaintiff,  waste  of  estate,  515 — ejectment  of  purchaser 
rightfully  in  possession,  ib. — inability  of  vendor  to  perform  material  stipulation 
under  contract,  515,  516 — election  of  remedy,  action  brought  imd  damages  re- 
covered, 516. 

10.  As  to  the  proceedings  in  tke  suit ;  viz.^  payment  of  purchase-money  into  Courts 
reference  of  title  and  proceedings  thereon^  decree  for  jdaintiff^  co^iveyance^  decree 
dismissing  biU^  p.  516. 

Purchaser  in  possession,  when  ordered  to  pay  purchase-money  into  Court,  516 — 
allowed  to  elect  either  to  pay  or  vacate  possession,  517 — quantity  of  land  taken, 
when  uncertain,  no  order  made,  iJb. — under  special  circumstances,  receiver  ap- 
pointed, 517,  518 — or  occupation-rent  set  on  estate,  518 — vendor-plaintiff  seek- 
ing injunction,  when  obliged  to  pay  in  deposit,  tb. — injunction  against  waste  by 
purchaser  in  possession,  ih. — against  exercise  by  vendor  of  his  legal  rights,  ib. 
— reference  of  title,  on  motion  before  hearing,  519 — unless  contract  resisted  on 
grounds  other  than  title,  tb. — frivolous  defence,  520 — objections  to  title,  what 
are,  ib. — order  refused  on  ground  of  delay,  521 — or  waiver  of  title,  ib. — condi- 
tional acceptance,  ih. — order,  subject-matter  and  form  of,  ib. — in  suit  commen- 
ced by  claim,  522 — proceedings  on  reference,  522,  523 — purchaser  need  not  ac- 
cept doubtful  or  merely  equitable  title,  523— or  consent  to  a  case  being  sent  to 
Law,  ib. — as  to  doubtful  titles,  524, 525 — pendency  of  adverse  suit,  525 — adverse 
right  not  likely  to  be  enforced,  526 — outstanding  interest,  527— report  in  favor 
of  title  and  no  exception,  decree  for  plaintiff  unless  new  matter  appears,  528— 
exceptions  taken ;  cause  should  also  be  set  down  on  further  directions,  ib. — if 
exceptions  allowed,  a  fresh  reference  will  be  directed  at  vendor's  request,  ib.— 
otherwise  bill  is  dismissed,  529 — exceptions  overruled ;  purchaser  how  far  pre- 
cluded from  other  objections,  ib. — report  against  title  and  no  exceptions,  bill  dis- 
missed on  motion,  530 — exceptions  taken  and  allowed ;  reference  back,  when 
directed,  ib. — if  no  exceptions,  decree  will  be  made  on  hearing,  if  vendor  can 
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Aen  remove  objections,  ib. — ^removal  of  objections,  an  answer  to  purchaser's 
motion  to  be  discharged,  531 — purchaser's  general  right  to  reference  of  title, 
how  waived,  iA. — purchaser,  after  great  delay,  not  forced  to  take  clearly  bad 
title,  lA. — decree  for  specific  performance,  its  form,  532 — plaintiff  may  take  a 
decree  adopting  parol  variation  proved  by  defendant's  agent,  ilf. — may  elect  to 
take  defective  title,  533 — decree  for  specific  performance  no  bar  to  adverse 
claims,  ib. — ^plaintiff  not  allowed  to  take  decree  according  to  that  construction 
of  agreement  which  he  had  repudiated,  t^. — defendant  may  take  decree  with  pa- 
rol variations  of  written  contract  offered  by  purchaser's  bill,  534 — parol  varia- 
tion proved  by  defendant,  no  decree  for  plaintiff,  but  defendant  may  take  decree 
without  cross  bill,  ib. — decree  should  direct  accounts,  &c.,  ib. — decree,  in  ven- 
dor's suit, may  direct  re-sale,  and  payment  of  the  deficiency  by  purchaser,  ib. — 
as  to  conveyance  being  settled  by  Master,  535 — course  of  proceeding,  536, 537 — 
conveyance  under  the  Trustee  Act,  1850,  ib. — under  1  Will.  IV.  c.  G5,  in  case  of 
lunatic  vendor,  ib. — how  to  be  obtained  when  party  refuses  to  convey,  ib. — in- 
terest on  money  refunded  on  appeal,  not  generally  allowed,  538 — decree  dismiss- 
ing vendor's  bill,  return  of  deposit  when  ordered,  ib. 

2.  As  to  costSf  p.  539. 

Costs,  unsuccessful  litigant  generally  pays,  539 — cases  where  general  rule  is  al- 
lowed to  operate,  540 — cases  where  it  is  enforced  with  more  than  ordinary  strin- 
gency, 541 — cases  where  it  is  modified  so  as  to  deprive  successful  litigant  of 
costs  wholly  or  in  part,  ib, — cases  where,  in  contravention  of  general  rule,  suc- 
cessful litigant  is  made  to  pay  costs,  543 — costs,  when  defendant  submits  to 
plaintiff's  demand,  545 — when  defendant  disclaiming  is  entitled  to  costs,  546 — 
possession,  how  far  important,  ib. — deposit  not  set  off  against  costs,  547 — costs 
of  case  sent  to  Law,  ib. — costs  of  action  at  Law,  ib — no  interest  payable  on  costs 
refunded,  548. 

CHAPTER  XIX. 

AS  TO  SALES  BY  THE  COURT  OP  CHANCERY. 

1.  As  to  the  time  for,  conduct  ofj  and  manner  of  thezale^  p.  549. 

Sale  is  usually  by  auction,  but  may  be  by  private  contract,  549 — when  made  in 
administration  suit,  ib. — may  be  made  under  3  d&  4  Will.  IV.  c.  104,  in  suit  by 
person  claiming  under  will,  550 — in  suits  commenced  by  claim,  ib. — who  may 
bid  at,  ib. — who  conducts,  551 — Court,  executing  trust,  cannot  anticipate  time 
thereby  fixed  for  sale,  ib. — sale  may  be  in  town  or  country,  ib. — relative  duties 
of  vendors  and  purchasers  prior  to,  553 — particulars  and  conditions;  prepara- 
tion, allowance,  and  nature  thereof,  ib. — payment  of  deposit,  arrangement  re- 
specting, 553 — advertisements,  ib. — expenses,  ib. — ^highest  bidding  by  a  person 
incompetent,  or  of  insufficient  means,  553 — bidding  afler  estate  bought  in,  554 
— resale  of  lots  remaining  unsold,  ib. 

%  As  to  the  fights  and  liabiiUies  of  the  highest  bidder  after  the  sale,  but  before  confirma- 
tion of  the  MasUr^s  report,  and  as  to  opening  bidding,  p.  554. 

Highest  bidder  not  the  purchaser  until  Master's  report  confirmed ;  his  rights  in 
the  interim,  554 — death  of,  before  confirmation,  contract  cannot  be  enforced 
against  representatives  without  suit,  555 — sub-sale  at  profit  before  confirmation, 
is  for  the  benefit  of  the  estate,  ib. — until  confirmation,  biddings  may  be  opened 
on  saflleieftt  advance  in  price,  ib. — what  advance  sufficient,  556 — several  lots 
557— course  of  proceeding,  ib, — deposit  required,  558 — first  purchaser  to  be  paid 
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interest  and  costs,  ib. — biddings  may  be  re-opened  on  neglect  to  pay  in  deposit 
ib. — resale,  ih. — first  purchaser  discharged  by  order  opening  biddings,  559 — ^per- 
son opening  biddings,  if  outbid  at  resale,  is  prima  facie  dischai^ged,  ib. — when 
entitled  to  costs,  ib. — opening  biddings  in  fictitious  name,  ib. 

2.  As  to  confirming  the  Master's  report  of  the  purchase^  and  as  to  ike  pttrckaser's 

rights  and  liabilities  after  confirmation,  p.  559. 

How  purchaser  can  confirm  Master's  report,  559 — after  confirmation,  he  is  prima 
facie  entitled  to  estate,  5i>0 — may  more  to  pay  in  his  purchase-money,  or  to  dis- 
charge incumbrances,  561 — substitution  of  purchaser,  ib. 

A.  As  to  the  investigation  of  tie  title,  payment  and  application  of  purekase-money,  pos- 
session, and  preparation  and  execution  of  the  conveyance,  p.  562. 

Abstract,  and  title,  563 — costs  of  reference,  i^. — purchase-money  may,  under  spe- 
cial circumstances,  be  paid  in  without  accepting  title,  564 — as  to  its  application 
and  distribution,  ib. — where  the  estate  is  encumbered,  565 — if  invested  at  pur- 
chaser's request,  he  takes  proceeds  of  investment,  if  contract  rescinded,  566 — is 
enCitled  to  possession,  when,  ib. — on  purchase  of  life  interest  or  life  annuity, 
567 — as  to  the  abstract,  &c.,  £6.— conveyance,  when  to  be  settled  by  Master,  ib. 
— executor  of  lessee  entitled  to  indemnity  from  purchaser  of  leaseholds,  ib. — 
purchaser  may  require  concurrence  of  all  necessary  parties,  568 — who  are  such, 
ih, — party  refusing  may  be  ordered  to  convey,  ib. — against  whom  order  will  be 
made,  i^.— party  refusing  may  be  declared  a  trustee,  569. 

5.  Purchaser's  rights  after  completion,  p.  569. 

Purchaser,  afler  conveyance  executed,  may  claim  deeds,  569 — as  to  attested  copies, 
570— will  be  protected  against  all  parties  to  the  suit,  ib. — unless  Court  ex- 
ceeded its  jurisdiction,  iJb. — allowed  compensation  for  misdescription  of  estate, 
571. 

6.  The  practice  iohen  the  purchaser  fails  to  complete,  p.  571. 

Course  to  be  adopted  if  purchaser  refuse  to  complete,  571— if  supposed  to  be  irre- 
sponsible, 572 — if  supposed  to  be  responsible,  ib. — purchaser,  whether  allowed 
to  forfeit  deposit  and  abandon  contract,  573. 
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A    COMPENDIUM, 


CHAPTER  I.  Chviar  I. 

AS   TO    RESTRICTIONS    ON   THE   GENERAL   CAPACITY   TO 

BUY  OR   SELL   REAL    ESTATE. 

1.  As  to  who  are  generally  incompetent  to  sell. 

2.  Who  are  relatively  incompetent  to  sell. 

3.  Who  are  geyierally  incompetent  to  purchase. 

4.  Who  are  relatively  incompetent  to  purchase* 

The  questions  who  may  sell,  and  who  may  buy,  real 
estate,  may  be  conveniently  discussed,  by  assuming  the 
existence  of  a  general  capacity  to  enter  into  the  relation 
of  vendor  or  purchaser ;  and  by  then  treating  of  the  ex- 
ceptions to  the  general  rule. 

Incapacities  to  sell  or  buy,  may  be  considered  as  of  two  ii^iuiUM 
descriptions ;  1st,  such  as  depend  on  some  circumstance  &» 
personal  to  the  proposed  vendor  or  purchaser,  and  affect- 
ing his  general  capacity  to  buy  or  sell  any  real  estate :  general 
and,  2ndly,  such  as  depend  on  the  relation  in  which  he  orzeisUTa. 
stands  to  the  particular  property  proposed  to  be  sold  or 
bought ;  or  to  the  party  with  whom  he  purposes  to  deaL 

(1.)  As  to  incapacities  to  sell  of  the  1st  description. 

A  proposed  vendor,  although  having  a  good  title  to,  ab  to  who  ' 

and  being  the  absolute  owner  of  property,  and  standing  moompetooi 

in  *no  situation  of  trust  towards  the  proposed  purchaser,         r*21 

may  yet  be  under  some  personal  incapacity,  which  may 

prevent  a  sale :  that  is  to  say,  he  may  be,  1st,  An  infant : 

if  so,  he  can,  as  a  general  rule,  execute  no  conveyance 

1 
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cinpter  1.    -w^ich  wiU  bind,  either  himself  when  he  comes  of  age,  or 
hks  heirs  in  the  event  of  his  dying,  either  under  age,  or  of 
X  full  age,  but  without  having  (in  those  cases  which  admit 
thereof)  confirmed  the  transaction.(a)[I] 

(a)  4  Bac.  Abr.  360,  et  seq. ;  any  deed  which  takes  effect  by  delivery,  is, 
if  executed  by  an  infant,  voidable  only;  but  letters  of  attorney,  and  deeds 
which  delegate  a  mere  power,  and  convey  no  interest,  are  absolutely  void ; 
2(mch  V.  Parsons,  3  Burr.  1794 ;  Anon.  v.  Handcock,  17  Yes.  383 ;  Alien  v. 
Alien,  3  Dni,  &  War.  307. 

[1]  Bingham,  in  his  treatise  on  the  law  of  infancy,  concludes,  from  a 
review  of  the  cases,  that  those  acts  of  an  infant  which  are  capable  of  be- 
ing legally  ratified,  are  voidable  only ;  and  the  acts  which  are  incapable 
of  being  legally  ratified,  are  absolutely  void ;  and  he  insists,  that  all  the 
deeds,  acts  and  contracts  of  an  infant,  except  an  accotmt  stated,  a  warrant 
of  attorney,  a  will  of  lands,  a  release  as  executor,  and  a  conveyance  to 
his  guardian,  are,  in  judgment  of  law,  voidable  only,  and  not  absolutely 
void.    (Bingham  on  Infancy,  33.) 

Kent  (2  Kent's  Com.  335,)  says,  that  the  modem,  as  well  as  the  ancient 
cases,  are  much  broader  in  their  exception ;  though  he  admits  thai  the 
tendency  of  the  modem  decisions  is  in  favor  of  the  reasonableness  and 
policy  of  a  very  liberal  extension  of  the  role  that  the  acts  and  contracts 
of  infants,  should  be  deemed  voidable  only. 

In  general,  where  a  contract  may  be  for  the  benefit,  or  to  the  prejudice 
of  an  infant,  he  may  avoid  it,  as  well  at  law  as  in  equity.  Where  it  can 
never  be  for  his  benefit,  it  is  utterly  void.  (Fonbl.  Eq.  b.  1,  ch.  3,  sec.  4.) 
And  in  respect  to  the  acts  of  infants  of  a  more  solenm  nature,  such  as 
deeds,  gifts,  and  grants,  Lord  Mansfield,  in  Zouch  v.  Parsons,  3  Burr. 
Rep.  1804,  held  the  law  to  have  been  traly  laid  down  by  Perkins,  sec.  13, 
that  **  all  such  gifls,  grants,  or  deeds,  made  by  an  infant,  which  do  not 
take  effect  by  delivery  of  his  hand,  are  void.  But  such  gifts,  grants,  or 
deeds,  made  by  an  infant,  by  matter  in  deed,  or  in  writing,  which  take 
effect  by  delivery  of  his  own  hand,  are  voidable."  This  distinction  is 
adhered  to  by  Chancellor  Jones,  (in  Stafford  v.  Hoof,  9  Cowen's  Rep.  fi36,) 
where  he  holds  that  manual  delivery  was  requisite  to  render  the  infimt's 
deed  of  lands  or  chattels  voidable  only.  Chancellor  Kent  thinks  the 
modern  rule,  as  now  understtxxl,  is  not  quite  so  precise.  He  however 
adds,  that  the  doctrine  of  the  cajse  of  Ziouch  v.  Parsons,  has  been  recog. 
nized  ajs  law  in  this  country,  and  that  it  is  not  now  to  be  shaken.  (3 
Kent's  Com.  336.) 

In  Oliver  v.  Uendlet,  13  Mass.  Rep.  330,  the  court  seemed  to  think  the 
trae  mle  to  be  that  those  acts  of  an  infant  are  void,  which  not  only 
apparently,  but  necessarily  operate  to  his  prejudice.  In  WkUnejf  v. 
Dutch,  14  Mass.  Rep.  463,  the  same  court  said,  that  whenever  the  act 
done,  may  be  for  the  benefit  of  the  infant,  it  shall  not  be  considered  void, 
but  that  he  shall  have  his  election  when  he  comes  of  age  to  affirm  or 
avoid  It.  And  they  added,  that  this  is  the  only  clear,  and  definite  propo- 
sition which  can  be  extracted  from  the  authorities.    In  Carrol  v.  Birdr- 
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Nor  has  a  court  of  equity  any  authority  to  sell  the  real  ^^"^^"^ 
estate  pf  an  infant  under  the  mere  notion  that  a  sale  will  S!^^^' 
be  beneficial.(6)f2]  SSiJU^ 

But,  by  statute,  in  particular  cases,  infants  holding  ^lai  ciJ. 

_  _  cunutaacet. 

lauds  in  trust,  or  subject  lo  the  debts  of  the  ancestor  or  But  they 
testator,  are  enabled  to  convey  under  the  authority  of  the  ITiLr  «uu?^ 
Coart  of  Chaucery  ;(c)[3]  and  in  various  special  cases,  in-  And  are  «m. 
iknts,  or  their  guardians,  are  enabled,  by  statute,  to  sell  wmuSvo^^ 
and  convey  land  for  purposes  connected  with  religLon,(ciI)  Sin  ^uS 
instruction,(0)  or  works  of  public  nature.[4]  purpow.. 

(*)  Calvert  v.  Godfrey ^  6  Beav.  97;  and  see  Wood  v.  PaUeson^  10  Beav. 
541 ;  as  to  the  sale  under  special  circumstances,  see  Oarmstone  v.  Oaunt^ 
1  Coll.  5T7. 

(c)  Vide  infra,  ch.  XIIL  and  XIX. 

{t£)  See,  for  a  list  of  the  Church  Building  Acts,  the  preamble  to  3  and 
4  VicL  c.  €0. 

(0  See  4  and  5  VicL  c.  38;  and  6  and  7  Will.  IV.  c.  90. 

sail,  1  John.  Cas.  137,  the  court  approved  of  the  doctrine  of  Perkins  as  it 
was  interpreted  and  adopted  in  Zouch  y.  Parsons,  Bat  in  Jackson  v. 
Burekin,  14  John.  Rep.  136,  the  court  doubted  whether  a  bargain  and 
sale  of  lands,  by  an  infant,  was  a  valid  deed  to  pass  the  land,  as  it  would 
make  him  stand  seized  to  the  use  of  another.  See  also  Tucker  \.  More- 
land,  10  Meiers  Re^.  OS  \  11  Johns.  Rep.  539;  15  Mass.  Rep.  235 ;  IN. 
H.  Rep.  73 ;  3  lb.  56 ;  6  Conn.  Rep.  494 ;  5  Verger's  Rep.  41 ;  6  lb.  1  S. 
P. ;  6  Mason's  Rep.  83. 

An  infant  can  only  avoid  an  act  done  of  record,  pending  infancy ; 
otherwise  as  to  acts  in  pais.    An  act  after  twenty-one  disavowing  or  dls-  ^< 

senting  from  a  deed  delivered  daring  infancy,  with  equal  solemnity  with 
the  deed,  annuls  and  avoids  the  deed.  {Breckenbridge  v.  Ormsby,  1  J.  J. 
Biaish.  353.) 

A  contract  was  made  by  a  guardian  respecting  the  lands  of  infants. 
Their  right  to  declare  it  void  after  maturity,  was  reserved  in  the  con- 
tract ;  after  attaining  their  age,  they  filed  a  bill  renouncing  the  contract, 
and  asserting  their  original  rights.  Afterward,  by  our  amended  bill,  they 
prayed  relief  under  the  contract.  Held,  that  their  renunciation  was  a  bar 
to  all  relief  under  it.    Ployd  v.  Johnson,  3  Litt  109. 

To  render  a  subsequent  conveyance,  by  an  infant,  after  he  arrives  of 
age  an  act  of  dissent  to  the  prior  deed,  it  must  be  so  inconsistent  there- 
with that  both  deeds  cannot  properly  stand  together.  Eagle  Fire  Ins.  Co. 
V.  LstU,  6  Paige,  635. 

[3]  See  American  Chancery  Digest,  by  Waterman,  p.  41 G. 

[3]  The  equity  jurisdiction,  in  this  case,  is  grounded  in  the  statute.  7 
Anne,  c.  19,  which  has  been  re-enacted  in  this  country.  See  3  New  York 
Rev.  Stat,  part  3,  Ch.  1,  Art.  7. 

[4]  If  an  infant  be  a  tenant  in  common,  he  may  make  a  reasonable  par- 
tition.   {Barrington  v.  Clarke,  3  Penn.  Rep.  115.)    His  acts  as  executor, 


2  RESTRICTIONS  ON  GENERAL  CAPACITY 

^^''^*^'-  So  an  infant  can  convey  under  a  power  simply  coUa- 
^JLtono^  teral,(/)  but  he  cannot  be  empowered,  at  least  as  against 
^^•'"        himself,  to  contract  for  the  sale  of  land,  or  to  do  any  other 

act  which  requires  an  exercise  of  discretion.[5] 
iSifJjr"     B*^^  by  t*^®  custom  of  gavelkind,  an  heir  at  the  age  of 
i^f  garei.  ^f^^  may,  for  valuable  consideration,  sell  and  convey 

for  an  estate  in  possession,  lands  which  he  took  by  descent ; 
[*3]         the  'conveyance  being  by  foeffment,  and  livery  of  seisin 

being  delivered  by  him  in  person,  (g^) 

(/)  Sug.  Pow.  211,  7tli  ed. 

(jg)  Bac.  Abr.  pp.  49,  50.    This  customary  foefiment  is  excepted  liom 
8  and  9  Vict.  c.  106,  s.  3. 

at  the  age  of  seventeen,  will  bind  him,  unless  they  be  acts  which  would 
amount  to  a  devastavit.  In  ICew  York,  however,  he  is  delared  to  be  in- 
competent to  act  as  an  executor  or  administrator.  (N.  Y.  Rev.  Stat.  vol. 
2,  p.  69 ;  lb.  75.) 

[5]  Four  persons,  of  whom  two  were  infants,  conveyed  real  estate  to 
M.,  in  fee.  M.  mortgaged  the  whole  to  the  complainants,  and  then,  sold 
(subject  to  the  mortgage)  to  C.  Th^  latter  got  one  of  the  infants  on  com- 
ing of  age  to  release  to  him.  Upon  a  bill  filed  by  the  complainants  for 
foreclosure  and  sale,  C.  set  up  that  M.  had  only  a  right  in  half  of  the 
property  at  the  time  of  the  mortgage,  because  of  the  infancy  of  two  of 
the  grantors ;  held,  that  the  mortgage  was  a  valid  security  upon  the  share 
conveyed  by  the  infant,  whose  subsequent  release  was  a  confirmation  of 
the  title  under  which  the  mortgage  had  been  given ;  and  that  the  mort- 
gage was  also  good  against  the  remaining  share,  until  the  other  infants 
should  do  something  in  avoidance  of  the  deed.    1  Edwards,  301. 

Where  a  wife,  who  is  an  infJEint,  unites  with  her  husband  in  a  deed  of 
conveyance  of  his  real  estate  to  trustees,  for  the  payment  of  his  debts, 
under  an  ignorance  of  her  legal  rights,  being  informed,  at  the  time  she 
signed  and  aclmowledged  the  deed,  that  the  same  would  not  prejudice  her 
rights,  such  deed  cannot  afterward  be  set  up  against  her  as  a  bar  of  her 
right  of  dower  in  the  land  so  conveyed.  Sandford  v.  McLean^  3  Paige, 
117. 

A  conveyance  by  an  iniant  feme  covert,  although  executed  and  ac- 
knowledged, in  the  manner  prescribed  by  the  statute,  is  void.    {lb.) 

After  marriage,  an  infant  feme  covert,  cannot  bind  herself  by  any  deed 
or  contract,  either  in  law  or  equity,  except  under  the  sanction  of  the 
court  of  chancery  or  in  the  cases,  specially  provided  for,  by  statute.    {lb.) 

Where  D.  sold  land  to  B.,  an  infant,  and  the  infant  gave  to  D.  a  bond 
and  mortgage  upon  the  premises  for  the  purchase-money ;  and  the  deed 
and  mortgage  were  both  duly  acknowledged  and  recorded,  and  one-half 
of  the  purchase-money  was  paid  to  D.  by  B.,  at  the  time  of  the  purchase ; 
and  B.  the  infant,  went  intq^^possession  of  the  premises,  and  continued  in 
possession  until  after  he  arrived  at  the  age  of  twenty-one  years;  and  then 
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An  infant,  however,  has  no  privilege  to  commit  a  "^p^*^'- 
(hiud  (A) :  if,  therefore,  he  were  to  sell  and  convey,  assert-  ^j^y^^t 
ing  that  he  had  attained  his  majority,  it  is  conceived  that  iS^^iS^™^ 
the  purchaser  would,  in  equity,  be  entitled  to  the  protec- 
tion of  the  legal  estate,  (supposing  him  to  have  acquired 
it :)  and  that,  if  the  infant,  (supposing  him  to  have  the 
legal  estate,)  were  to  proceed  at  law  to  recover  the  pro- 
perty, equity  would  restrain  the  action,  except  upon  the 
terms  of  his  refunding  the  purchase-money ;  for  instance, 
where  an  infant  received  a  premium  for  a  lease  of  his 
lands,  upon  his  false  assertion  that  the  lessor  was  his 
guardian.  Lord  Kinff  decreed  a  return  of  the  premium 
with  interest.(t)    It  has,  however,  been  held  that,  in  order  2?tSLISS!l. 
that  Equity  may  interfere,  there  must  be  something  equi-  "'"**^<>»* 
valent  to  misrepresentation  on  the  infant's  part ;  and  that 
the  mere  fact  of  his  entering  into  a  transaction  which 
eould  be  valid  only  if  entered  into  by  an  adult,  is  not  such 
a  fraud  as  entitles  the  other  party  to  relief.(y)[l] 

By  the  53  Geo.  III.  c.  141,  s.  8,  all  contracts  for  the  ^^^^^^nnu- 

'  '  '  UT  or  rcnt- 

«ale  of  any  annuity  or  rent-charge  by  an  infant  are  de-  <i»»*^«by,ii 

(A)  Chambers  on  Infancy,  412 ;  and  see  Overton  r.  BarUsUr,  3  Hare,  , 

503. 

(t)  Esron  v.  Nicholas,  1  De  G.  &  S.  118. 

(^')  Stikeman  y.  Dawson,  1  De  G.  &  S.  90 ;  Wright  v.  Snowe,  2  De  G. 
€l  S.  321. 


4o]d  the  same  to  R.,  who  conveyed  them  again  to  other  persons ;  and  all 
the  persons  had  fall  knowledge  of  the  mortgage,  which  was  assigned  by 
D.  to  L.,  it  was  held  that  the  mortgage  was  a  legal  charge  upon  the  land, 
and  that  if  the  premises  did  not  sell  for  a  snm  sufficient  to  discharge  the 
amoont  dae  upon  the  mortgage,  with  the  cost  of  the  suit,  B.  would  be 
liable  to  pay  the  balance.    Lynde  v.  Budd,  2  Paige,  191. 

A  letter  of  attorney  given  by  an  infant,  is  absolutely  void.  {Pylc,  ^c, 
V.  Cravens,  4  Litt.  Rep.  21.) 

The  avoidable  acts  of  an  infant,  will  be  confirmed  by  slight  acts  and 
circomstances,  after  he  is  of  age.    Deasan  v.  Boyd,  1  Dana,  45. 

[1]  See  1  Fonbl.  Eq.  B.  1,  Ch.  3,  sec.  4 ;  Savage  v.  Foster,  9  Mod.  Rep. 
35 ;  Eor^  y.  NickoU,  2  Eq.  Abridg.  489 ;  Clare  v.  Earl  of  Bedford,  died. 
3  Verm.  150,  151 ;  Beecher  v,  LordUy,  1  Bro.  Ch.  Rep.  357 ;  Sugden  on 
Vendors,  ch.  16,  p.  262,  9th  edit. ;  Bright  v.  B&yd,  1  Story  C.  C.  Rep. 
478;  2  Hovend  on  Frauds,  ch.  22,  p.  184 ;  Story's  Eq.  Juris,  vol.  1,  sees. 
385,386. 
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*^'*P^''  dared  utterly  void,  Dotwithstanding  any  attempted  eon- 
^  b/  sui^  £nnation  after  majority :  and  the  intended  purchaser  is 

made  guilty  of  a  misdemeanor. 
Looauea.  Qr,  2ndly,  The  proposed  vendor  may  be  a  lunatic  or 
KiTiv  Void  ^^^^^ '  ^^  which  case,  according  to  the  early  authorities, 
Off  Toiiiabie.  iiig  conveyance  may  be  set  aside  by  his  Committee,  or  his 
heirs  after  his  death:  yet  he  himself,  though  he  recovered 
his  senses,  was  said  to  be  unable  to  avoid  it  \{k)  at  least  if 
[*4]  'made  by  feoffment,  with  livery  of  seisin  delivered  by  him 
in  person  :(2)  it  has,  however,  been  held,  that  a  Bargain 
and  Sale,  Lease  and  Release,  or  other  innocent  convey- 
ance by  a  lunatic,  is  absolutely  void  ;{m)  and  the  8  &  9 
Yict.  c.  106,  s.  4,  which  deprives  a  Feoffment  of  its  tor- 
tious operation,  would  appear  to  render  such  a  conveyance 
by  a  lunatic  equally  inoperative ;  the  rule,  however,  against 
a  party  being  allowed  to  stultify  himself,  would  not  pre- 
vail in  equity,(n)  nor,  according  to  the  modern  authori- 
ties, at  law,(o)  in  favor  of  a  purchaser  who  had  know- 
ingly dealt  with  an  incompetent  vendor.  While,  on  the 
other  hand,  it  has  been  held,  at  law,  in  a  very  recent 
case,  that  where  a  person,  apparently  of  sound  mind  and 
not  known  to  be  otherwise,  enters  into  a  contract  which 
is  fair  and  bona  fide^  and  which  is  executed  and  com- 
pleted, and  the  property,  the  subject-matter  of  the  con- 
tract, caimot  be  restored  so  as  to  put  the  parties  in  stain 
quo,  such  contract  cannot  afterwards  be  set  aside,  either 
by  the  alleged  lunatic  or  his  representatives  :(p)  and  such 
seems  to  be  the  present  doctrine  of  the  Courts  of  Equi- 

ty(?)[i] 

(k)  Beverley's  case,  4  Rep.  133  6. 

(/)  Thmfson  v.  Leaeh,  Comb.  468 ;  Beverley's  case,  abi  supra. 

(m)  2  Sag.  Pow.  179,  7th  edit. 

(n)  Shelf  on  Lunacy,  350. 

{o)  MoUon  y.  Camroux,  2  Exch.  Rep.  487,  501 ;  S,  C,  in  error,  18  L. 
J.,  N.  S.  Exch.  Cham.  356,  and  cases  cited. 

(p)  S.  C. 

{q)  Niell  v.  Morley,  9  Ves.  478 ;  see  also,  Price  v.  Berringion,  7  Ha. 
394 ;  WiUiams  v,  Wmhoarih,  5  Beav.  325 ;  SeUfy  v.  Jackson,  6  Beav.  192 ; 
Aff.  on  Appeal,  p.  204. 

[1]  The  general  rale  is,  that  sanity  is  to  be  presumed,  until  the  contra- 
ry is  proved,  and  therefore  by  the  common  law,  a  deed  made  by  a  person 
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And  if  a  lunatic  letried  aFine  or  suffered  a  Recovery  in  "'^p'*^'^  ^- 
person,  the  conveyance  was  held  to  be  good  :(r)  but,  of  J1?J.""**' 
course,  no  similar  result  would  now  be  attained  by  his  Sli^"'**^" 
executing  an  assurance  under  the  Fines  and  Recoveries  ™*^  ^^• 
Abolition  Act. 

And,  in  various  special  cases,  Committees  of  Lunatics  ^^^^ 
•are,  as  are  infant8,(^)  enabled  by  Statute,  to  sell  and  con-  ^"^°»»'*^, 
veyland.[lj  *•    ^ 

Or,  Srdly,  The  proposed  vendor  may  be  a  married  wo-  '*«'^  ^^ 

(r)  See  Shelf,  on  Lunacy,  p.  316,  et  seq. ;  Murley  v.  Sherren,  8  Ad,  db 
E.  754 ;  bat  as  to  the  deed  making  the  tenant  to  the  praecipe,  and  the  de- 
claration of  uses  (if  any)  being  affected  by  the  Lunacy,  see  3  Atk.  313. 

(5)  Supra^  p.  2. 

nan  compos^  is  voidable  only  and  not  void ;  and  when  an  act  is  sought  to 
be  avoided  on  the  ground  of  mental  imbecility,  the  proof  of  the  £act  lies 
in  the  person  who  alleges  it.  On  the  other  hand,  if  a  general  mental  de- 
rangement be  once  established  or  conceded,  the  presumption  is  shifted  to 
the  other  side,  and  sanity  is  then  to  be  shown.  The  party  himself,  may 
set  up  as  a  defence,  and  in  avoidance  of  the  contract,  that  he  was  non 
compos  mentis  when  it  was  alleged  to  have  been  made.  (2  Kent's  Com. 
451.)  "  The  principle,"  says  Kent,  "  advanced  by  Littleton  and  Coke, 
that  a  man  shall  not  be  heard  to  stultify  jiimself.  has  been  properly  ex- 
ploded, as  being  manifestly  absurd,  and  against  natural  justice."  (lb.) 
See  5  Johns.  Rep.  144,-  3  Iredell's  N.  C.  Rep.  23. 

The  contracts  of  lunatics  are  generally  void  irom  the  period  at  which 
the  inquisition  finds  the  lunacy  to  have  commenced.  But  the  inquisition 
is  not  conclusive  evidence  of  the  fact ;  and  the  party  affected  by  the  alle- 
gation of  lunacy,  may  gainsay  it  by  proof,  without  first  traversing  the 
inquisition.    (2  Kent.  Com.  450.) 

Not  only  may  contracts  and  deeds,  of  a  person  non  compos,  be  set  aside 
for  fraud ;  but  other  instruments,  and  acts  of  the  most  solemn  nature, 
even  of  record  such  as  fines  levied,  and  recoveries  suffered,  by  such  a 
p3rson,  may,  in  effect,  be  overthrown  in  equity,  although  held  binding  at 
law.  For  although  courts  of  equity  will  not  venture  to  declare  such  fines 
and  recoveries  utterly  void,  and  vacate  them ;  yet  they  will  decree  a  re- 
conveyance of  the  estate  to  the  party  prejudiced,  and  hold  the  conusee  of 
the  fine,  and  the  demandant  in  the  recovery,  to  be  a  trustee — ^for  the  same 
|>any.    (See  Story's  Eq.  Juris,  vol.  1,  sec.  229.) 

A  deed  made  while  a  grantor  was  a  lunatic,  would  require  a  re-execu- 
tion, when  he  was  of  sound  mind,  to  give  it  validity.  If  however  the  in- 
competency arose  from  disease  producing  feebleness  of  intellect  only,  long 
acquiescence,  after  restoration,  would  amount  to  a  confirmation.  (Jows 
ei  al.  V.  EvanSj  7  Dana  Rep.  96.)  As  to  incapacities  of  lunatics,  see 
Waterman's  Amer.  Ch.  Digest,  vol.  2,  pp.  393,  394. 

[1]  See  2  New  York  Rev.  Stat,  part  2,  ch.  5,  tit.  2. 
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Chapter  L  •  juju .  i^  ^hich  casc  she  may,  with  her  husband,  convey 
SiSri?5niy  her  freehold  estates  under  the  Pines  and  Recoyeries  Abo- 
S2?Taiid  "4  lition  Act ;  but  any  other  conveyance  executed  by  her  is, 
74.  at  Common  Law  absolutely  void  :{t)  her  copyhold  estates 

will  pass  by  her  surrender  with  her  husband's  concur^ 
rence ;  or,  if  her  interest  be  merely  equitable,  either  by 
such  a  surrender  or  by  deed  acknowledged  under  the 
Act ;  and  her  legal  terms  for  years  will  pass  by  the  sole 
assignment  of  her  husband  ;(u)  though  whether  they  will 
be  bound  by  his  contract,  in  the  event  of  his  death  in  her 
lifetime  and  before  conveyance,  seems  to  be  doubtful  :(v) 
as  respects  her  equitable  terms  for  years,  it  would  appear, 
that  in  order  to  perfect  the  title,  she  must  join  in  and  ac- 
knowledge the  ass]gnment.(i/7)[2] 
^ncSd  £^m      -^.ud  although  the  legal  and  equitable  fee  simple  may 
S^-S  be  vested  in  a  married  woman,  she  and  her  husband  may. 
te  girento    nevertheless,  be  unable  effectually  to  assure  it  to  a  pur- 
chaser ;  for  where  the  property  has  been  acquired  under 
a  will  or  settlement  which  forbids  alienation  during  co- 
verture, such  restriction  is  binding,  although  no  trustee  be 
interposed.(i:) 
h^rote^f      But  a  married  woman  may,  in  exercise  of  a  power, 
•  power.      pj^gg^  either  a  legal  estate,  by  limitation  of  an  use,  or  an 
^LrlSpT  equitable  estate  :  and  she  has  always  an  implied  power  to 
Sil^mtrain.  disposc  of,  as  if  shc  wcrc  single,  her  equitable  interest  in 

ftom  antici- 
patioiu 

(0  Burton's  Comp.  pi.  206;  see  jadgment  in  Zouch  v.  Parsons,  3  Burr. 

1805. 

(ft)  Burton's  Comp.  pi.  8£)5. 

(v)  Infra,  Ch.  XVIII. 

(w)  See  Hanson  v.  Keating ,  4  Hare,  1. 

(z)  BaggeU  v.  Meux,  1  Ph.  627  j  Steedman  v.  Poole,  6  Hare,  193. 


[2]  The  wife,  may,  as  an  attorney  to  another,  convey  an  estate  in  the 
same  manner,  as  her  principal  could,  and  she  may  execute  a  power  sim- 
ply collateral,  and  in  some  cases,  a  power  coupled  with  an  interest,  with- 
out the  concurrence  of  her  husband.  She  may  also  transfer  a  trust  es- 
tate, by  lease  and  release,  as  a  feme  sole.  (2  Kent's  Com.  151 ;  Sugden 
on  Powers,  148 ;  Bamaby  v.  Griffin,  3  Vesey,  266.) 
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property  settled  to  her  separate  use  with  no  restriction  ^'^^p^**  '• 
<ipon  alienatioa.(y)[l] 

*  The  observations  already  made(z)  upon  fraudulent         ['6] 
sales  by  an  infant,  apply,  it  is  conceived,  to  similar  trans-  against 

^.  ,  .     ,  ,    .  fraudulent 

actions  by  a  married  woman.(a)  «^e  by. 

Or  lastly ;  The  proposed  vendor  may  have  been  guilty  Tj^*^ 
of  treason,  or  murder,  either  as  principal  or  accessory  be- 
fore the  fact  ;{b)  and  have  thereby  subjected  his  land  to 
forfeiture  and  e^heat,  upon  his  attainder,(c)  that  is  upon 
sentence  of  death  being  passed  upon  him;{d)  or  of  any 
other  felony  punishable  with  death,  attainder  upon  which 
involves  forfeiture  during  Iife:(^)  or  he  may  have  incurred 
a  Prsemunire ;(/)  and  in  any  of  these  cases,  or  at  least  in 
any  of  the  first  three,  his  conveyance,  although  bonafide^ 
for  valuable  consideration,  and  to  a  purchaser  without  no- 
tice, is  subject  to  the  inchoate  rights  of  the  Crown,  or  the 
Lord  of  the  fee.(g^)[l]    In  these  cases,  however,  that 

-  (y)  1  Sag.  Pow.  206,  7lh  edit. ;  Vendors,  230;  and  see  also,  infra,  Ch. 
XVHL  as  to  contracts  for  sale  by  married  women. 

(z)  Supra,  p.  3. 

(a)  See  Jones  r.  Kearney,  1  Dm.  &  War.  134 ;  Savage  v.  lister,  9  Mod. 
35 ;  and  6  Yes.  181. 

(*)M  Geo.  ni.  c.  146 ;  9  Geo.  IV.  c.  31,  s.  2. 

(c)  3  Bac.  Abr.  738. 

(rf)  4  Jarm.  Conv.  by  S.  74. 

{e)  4  Bl,  Com.  385,  and  54  Geo.  m.  c.  145. 

(/)  16  Ric.  n.  c.  5. 

(g)  See  Grosse  v.  Gayer,  Cro.  Car.  172 ;  6  Bac.  Abr.  383  j  4  Jarm. 
Con  7.  byS.  75. 

[1]  It  is  a  fundamental  policy  of  the  common  law,  to  allow  no  diversi- 
ty of  interests  between  husband  and  wife ;  and  for  this  purpose,  it  is  ne- 
cessary to  take  from  the  wife,  all  power  to  act  for  herself  without  his 
consent;  and  to  disable  her,  even  with  his  consent,  (for  her  own  protec- 
tion against  his  influence)  from  becoming  personally  bound,  by  any  act  or 
contract  whatsoever  done  in  pais.  But  courts  of  equity,  have  broken  in 
upon  this  doctrine ;  and  have,  in  many  respects,  treated  the  wife,  as  ca- 
pable of  disposing  of  her  own  separate  property,  and  of  doing  other  acts, 
as  if  she  were  a  feme  sole.  In  cases  of  this  sort  the  same  principles  wiU 
apply  to  the  acts  and  contracts  of  a  feme  covert,  as  would  apply  to  her 
as  a  feme  sole,  unless  the  circumstances  give  rise  to  the  presumption  of 
fraud,  imposition,  unconscionable  advantage,  or  undue  influence.  Sto- 
ry's Eq.  Juris,  vol.  1,  sec.  243 ;  Comyn's  Dig.  Baron  and  Feme;  1  Fonbl. 
Eq.  B,  1,  ch.  2,  sec.  6 ;  Clancy  on  Rights  of  Husband  and  Wife. 

[1]  The  forfeiture,  in  treason,  as  to  real  estate,  related  at  common  law, 
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chapter  I. 


Bunkruptfl 
and  insol- 
▼eats. 


Power  given 
to  incapaci- 
tate owners 
by  Lands 
Clauses 
Consolida- 
tion Act, 
1846. 


[V] 


which  we  have,  for  convenience,  referred  to  as  an  inca- 
pacity to  sell,  is,  in  strictness,  a  mere  want  of  title  as 
against  the  Crown  or  Lord  of  the  fee :  Leaseholds  of 
traitprs  and  felons  are  forfeited  to  the  Crown  upon  convic- 
tion ;(A)  but,  of  these,  a  bona  fide  sale  between  the  crime 
and  the  conviction,  will,  it  seems,  be  good.(»)  So,  the 
incapacities  of  bankrupts  and  insolvents  to  sell,  depend 
merely  upon  their  want  of  title  as  against  their  assignees. 
And  with  reference  to  incapacities  to  «Bell  both  of  the 
1st  and  of  the  2nd  descriptions,  we  may  here  refer  to  the 
general  consolidating  Act  of  the  8  Vict.  c.  18 ;  which  en- 
ables incapacitated  owners,  or  owners  of  partial  estates, 
*to  sell  land  to  the  promoters  of  undertakings  authorized 
by  Acts  in  which  the  general  Act  is  incorporated.(j) 


(A)4B1.  Com.  388. 

(i)  md. 

(j)  See  sects.  6,  7,  et  seq. 


back  to  the  time  of  the  treason  committed ;  and  therefore  all  alienations 
and  incumbrances,  by  the  traitor,  between  the  time  of  the  offence  and  the 
conviction,  were  avoided.  2  Hawk.  P.  C.  b.  2,  ch.  49,  sec.  30  j  4  Bla. 
Com.  380.  In  New  York,  any  person  convicted  of  any  manner  of  trea- 
son, forfeits  his  goods  and  chattels,  and  also,  his  lands  and  tenements, 
during  his  life-time ;  bat  the  rights  of  all  third  persons,  existing  at  the 
time  of  the  commission  of  the  treason  are  saved.    N.  Y.  Rev.  Stat.  vol. 

1,  p.  234,  sees.  1  and  2 ;  vol.  2,  p.  656,  sec.  3.  Forfeiture  of  property  for 
crimes,  in  any  other  case,  is  expressly  abolished.     N.  Y.  Rev.  Stat,  vol, 

2,  p.  701,  sec.  22. 

*'  Forfeiture  of  estate,  and  corruption  of  blood,  under  the  laws  of  the 
United  States,  and  including  cases  of  treason,  are  abolished.  Forfeiture 
of  property,  in  cases  of  treason  and  felony  was  a  part  of  the  common  law, 
and  must  exist  at  this  day,  in  the  jurisprudence  of  these  states  where  it 
has  not  been  abolished  by  their  constitutions,  or  by  statute.  Several  of 
the  state  constitutions  have  provided  that  no  attainder  of  treason  or  felony, 
shall  work  corruption  of  blood,  or  forfeiture  of  estate,  except  during  the 
life  of  the  offender ;  and  some  of  them  have  taken  away  the  power  of  for- 
feiture absolutely,  without  any  such  exception.  There  are  other  state 
constitutions  which  impliedly  admit  the  existence  or  propriety  of  the  pow- 
er of  forfeiture,  by  taking  away  the  right  of  forfeiture,  expressly  in  cases 
of  suicide,  and  in  the  case  of  deodand,  and  preserving  silence  as  to  other 
cases ;  and  in  one  instance  (Maryland)  forfeiture  of  property  is  b'mited  to 
the  cases  of  treason  and  murder."    2  Kent  Com.  p.  386. 

"  The  English  law,"  continues  Kent,  "has  felt  the  beneficial  influence  of 
the  progress  of  public  opinion  on  this  subject.    The  Statute  of  7  Anne,  ch. 


rtrsonal  in« 
aence. 
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Chapter  I. 

(2.)  As  to  incapacities  of  the  2nd  description  affecting  tn^r^iSve 

vendors.  iLtT^T' 

Persons  har- 

These  may  be  considered  to  consist  of,  1st,  the  want  of  gJjg®,{j3J*" 
a  transferable  (A;)  title  to  the  property  proposed  to  be  dealt 
with ;  and,  2ndly,  the  existence  of  some  relation  on  the  J^^J^Jj*^. 
part  of  the  proposed  vendor  to  the  purchaser  which  pre-  {JJjJ3i  ^ 
▼ents  a  sale  except  under  special  precautions ;  for  in-  S!!!Sh!^r 
stance,  an  agent  for  purchase  cannot  sell  his  own  estate  Tum  u^dus 

DAI 

to  his   principal,  without    acquainting    him  with  the  fla< 
facts(/)[lj ;  and,  as  a  general  rule,  whenever  such  a  re- 

{k)  See  AUomey  General  v.  Corporation  ofPlymouthy  9  Beav.  67 ;  where 
a  ccHponttku  was  held  incapable  in  eqaity  of  contracting  to  sell  property, 
by  reason  of  a  duty  which  it  owed  in  respect  thereof  to  the  public.  As  to 
the  alienation  of  charity  lands  by  trustees,  see  Attorney  General  v.  Corpo- 
roHon  of  Newark,  I  Hare,  395 ;  Atiamey  General  y.  Brettingham,  3  Beav. 
91 ;  Attorney  General  v.  South  Sea  Company,  4  Beav.  453 ;  and  cases 
cited :  such  alienations  are  not  necessarily  void,  but  it  lies  on  the  parties 
claiming  under  them  to  show  that  they  were  beneficial  for  the  charity : 
vide  infra,  Ch.  XIX.  See  4  &  5  Vict.  c.  35,  s.  92,  removing  a  customary 
restriction  which,  in  some  manors,  prevented  the  alienation  of  ancient 
copyhold  tenements  in  portions. 

(I)  Gillett  V.  Peppercome,  3  Beav.  78. 

83,  abolished,  after  the  death  of  the  Pretender,  forfeiture  for  treason  beyond 
the  life  of  the  offender;  and  though  the  statute  of  17  Geo.  2,  ch.  29,  post- 
poned the  operation  of  that  provision,  it  was  only  until  the  death  of  the  Pre- 
tender and  his  sons.  And  by  a  bill  introduced  into  parliament  by  Sir  Sam- 
uel Romilly  in  1814,  and  afterwards,  under  modifications,  passed  into  law, 
corruption  of  blood,  in  cases  of  felony,  except  murder,  was  abolished.  The 
ingenious  and  spirited  defence  of  the  law  of  forfeiture,  which  was  made  by 
Sir  Charles  Yorke,  in  the  middle  of  the  last  century,  and  in  which  he  in- 
sisted, that  it  stood  on  just,  social  and  comprehensive  principles,  and  was 
a  neeessaiy  safeguard  to  the  state,  whether  built  on  maxims  of  monarchy 
crfireedom,  has  failed  to  convince  the  judgment,  or  satisfy  the  humanity  of 
the  present  age."    lb. 

[1]  On  this  subject,  Story  says:  '<  Considering  the  abuses  which  may 
attend  dealings  of  this  sort,  between  principals  and  agents,  a  doubt  has 
been  expressed,  whether  it  would  not  have  been  wiser  for  the  law,  in  all 
cases,  to  have  prohibited  them.  Be  this  as  it  may,  it  is  very  certain  that 
agents  are  not  permitted  to  become  secret  vendors  or  purchasers  of  pro- 
perty which  Uiey  are  authorized  to  buy  or  sell  for  their  principals ;  or,  by 
abasing  their  confidence,  to  acquire  unreasonable  gifts  or  advantages  -,  or 
Indeed,  to  deal  validly  with  their  principals  in  any  cases,  except  where 
there  is  the  most  entire  good  faith,  and  a  full  disclosure  of  all  facts  and 
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<^p**^  ^'  lation  subsists  between  the  contracting  parties  as  may 
enable  one  to  exercise  an  undue  influence  over  the  other, 
whether  it  be  that  of  guardian  and  ward,  solicitor  and 
client,  trustee  and  cestui  que  trusty  medical  man  and  pa- 
tient, spiritual  adviser  and  penitent,  or  the  like,  the  courts 
upon  proof  of  the  exercise  of  such  undue  influence,  will 
set  aside  the  transaction,  and  will  consider  the  circum- 
stance of  the  real  facts  not  being  stated  on  the  face  of 
the  assurances  to  be  in  itself  prima  fdcie  evidence  of 
fraud.(m) 

r*8]  *(30  As  to  incapacities  of  the  first  description  affeciittg 

^  gen'J™!.  purchasers. 

\y  incompe- 

eSL^aST'      Purchasers  must,  necessarily,  be  either  individuals  or 

c^!^^     a  corporation :  corporations,  of  whatever  description,  may 

Sold  wiSmJi  purchase,  but  cannot,  in  their  corporate  capacities,  hold 

lands,  except  under  a  license  to  hold  in  mortmain(n)  or 

the  special  provisions  of  an  Act  of  Parliament.[l] 

(*i)  See  MuihalUn  v.  MaruMy  3  Dm.  6l  War.  317 ;  AAeame  y.  BogOM, 
1  Dni.  310;  Gibsony,  RusseU,  2  Y.  &  C.  C.  C.  104;  Hoick  v.  BaUk,  9 
Ves.  292 ;  Huguenin  v.  Basdey,  14  Yes.  273 ;  DerU  v.  Btnnetly  4  M7I.  & 
Cr.  269 ;  Harvey  v.  Mount^  8  Beav.  439 ;  and  cases  therein  respectively 
cited. 

(n)  Co.  Litt.  2  b. 

■  -■  —  _        _ 

circumstances,  and  an  absence  of  all  undue  influence,  advantage,  or  im« 
position."    Story's  £q.  Juris.,  vol.  1,  sec.  315. 

[1]  In  England,  corporaticms,  by  a  succession  of  statutes,  are  rendered 
incapable  of  purchasing  lands,  without  the  king's  license,  and  this  re- 
striction extends  equally  to  ecclesiastical  and  lay  corporations.  These 
statutes  are  generally  called  the  statutes  of  mortvMin ;  ay  purchases  made 
by  corporate  bodies,  being  said  to  be  purchases  in  nunimain,  in  mortua 
mantt.     1  Bl.  Com.  479. 

"  We  have  not,"  says  Kent,  "  in  this  country,  re-enacted  the  statutes  of 
viartmaint  or  generally  assumed  them  to  be  in  force ;  and  the  only  legal 
check  to  the  acquisition  of  lands,  by  corporations,  consists  in  those  spe- 
cial restrictions,  contained  in  the  acts  by  which  they  ar«  incorporated, 
and  which  usually  confine  the  capacity  to  purchase  real  estate,  to  specir 
fied  and  necessary  objects;  and,  to  the  force  to  be  given  to  the  exception 
of  corporations  out  of  the  Statute  of  Wills,  which  declares  that  aU  per- 
sons, other  than  bodies  politic  and  corporate,  may  be  devisees  of  rei^ 
««atc."  N.  Y.  Rev.  Stat.  vol.  2,  p.  57,  sec.  3.  2  Kent's  Com.  282,  283. 
The  statutes  of  nuninmin  are  in  force  in  Pennsylvania.    The  Supreme 
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Putchases  by  individaals  (who  are  unincorporated)  ^^p^'- 
must  be  made  by  them  in  their  private  capacities  and  in-  ^^^7 
dividual  names :  e.  g".  a  purchase  by,  eo  nmnine^  the  in-  of  perw»r' 

Couxt  of  Uiat  State  ha»  held  that  the  English  statutes  of  morifmain  have 
been  received  and  considered  the  law  there ;  so  far  as  they  were  applicar 
ble  to  their  political  condition ;  and,  that  they  were  so  far  applicable, 
"  that  all  conveyances,  by  deed  or  will,  of  lands,  tenements,  or  heredita- 
ments, made  to  a  body  corporate,  or  for  the  use  of  a  body  corporate,  were 
void,  unless  sanctioned  by  charter,  or  act  of  assembly."    3  Binney's  Rep. 
626.    See  also,  MetkddUt  Ckitrch  v.  Retnington,  I  Watts'  Rep.  218.    By 
the  statute  in  Pennsylvania  of  6th  April,  1833,  all  purchases  of  land,  by 
any  corporation,  or  by  any  person  in  trust  for  one,  without  the  license  of 
the  commonwealth,  are  made  subject  to  forfeiture ;  and  the  same  penalty 
extends  to  all  lands,  held  by  corporations  existing  in  other  states,  either 
directly,  or  through  the  medium  of  trustees,  or  feoffees.    (Furdon's  Dig. 
350.)    But  the  Supreme  Court  of  the  United  States  has  decided  that  a 
corporation  of  another  state,  authorized  to  purchase  and  hold  lands  iu 
Pennsylvania,  or  elsewhere,  is  competent  to  purchase  and  hold  lands  in 
that  state,  subject,  nevertheless,  to  be  divested  of  the  estate  and  a  forfeit- 
ure of  it,  by  the  state  of  Pennsylvania,  whenever  that  state  thinks  proper, 
to  institute  process  for  that  purpose.    The  corporation  holds  a  defeasible 
estate,  if  held  without  a  license  procured  from  Pennsylvania.    Runyan 
V.  Lessee  of  Cosier,  14  Peters'  Rep.  122. 

In  the  other  states,  the  statutes  of  morbiuUn  are  not  in  force.  Our  stat- 
ute corporations,  however,  cannot  take  and  hold  real  estate  for  purposes 
foreign  to  their  institution.  See  3  Pick.  Rep.  232;  12  Mass.  Rep.  &37 ; 
Rev.  Stat  of  Mass.,  part  1,  tit.  12,  sec.  41 ;  4  Dana's  Rep.  356;  8  Dana, 
114;  Civil  Code  of  Louisiana,  art.  1507. 

Kent  suggests  (3  Kent's  Com.  283,)  that  as  we  have  no  general  stat- 
utes of  mortmain,  a  legally  constituted  corporation  in  another  state,  might 
purchase  and  hold  lands  ad  Ubitum  in  New  York,  provided  their  charter 
gave  them  competent  power.  The  Supreme  Court  of  Kentucky  held, 
that  a  corporation  of  another  state,  or  nation,  might  contract  and  sue  on 
contracts  made  by  its  agent  in  Kentucky,  provided  they  were  such  as  its 
charter  authorized,  and  consistent  with  the  local  law  and  policy  of  the 
state;  and,  that  a  corporation  of  another  state  might  take  and  hold  lands, 
by  purchase,  mortgage,  or  devise,  when  consistent  with  its  charter,  and 
not  denied  by  positive  law.  Laikrop  v.  Com.  Bank  of  Scioto^  8  Dana, 
114. 

"  A  corporation  may  take  a  mortgage  upon  land  by  way  of  security  for 
loans  made  in  the  course,  and  according  to  the  usage  of  its  lawful  opera- 
tions ;  or,  in  satisfaction  of  debts  previously  contracted  in  the  course  of 
its  dealing.  Such  acts  are  generally  provided  for  in  the  charters  of  in- 
oorporatioa ;  and,  without  such  a  special  authority,  it  would  seem  to  be 
implied,  in  the  reason  and  spirit  of  the  grant,  if  the  debt  was  bona  fide 
created  in  the  regular  course  of  business."  2  Kent's  Com.  283.  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  Rep.  370 ;  and,  Bard  v.  Bank  of  Wash- 
ington,  11  Serg.  &  Rawle,  411,  ciUd. 
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<^''*»^'-  habitants  of  a  place,  or  the  parishioners  or  churchward- 
ens of  a  parish,  is  had ;  so  is  a  similar  purchase  by,  or 
grant  to,  the  commoners  of  a  waste^o) 
^^SSS!Lm     ^"^  ^7  custom,  in  liOndon  and  some  other  places,  the 
5SLP*''     parson  and  churchwardens  are  a  corporation  to  purchase 
hmd  ;(p)  and  so,  by  statute,  are  churchwardens  and  over- 
seers generally  in  some  matters  relating  to  the  poor 
laws,(9)  and  to  education.(r) 
^MMSkT     ^  alien,  before  denization,  can  purchase;  but,  upon 
ruSJeJ'  ^  office  found,  the  land  belongs  to  the  crown  ]{s)  and  the 
crown  can  claim  land  vested  in  trustees  for  an  alien ;(/) 
but  not  any  part  of  the  produce  of  sale  of  real  estate,  de« 
vised  in  trust  to  sell  and  to  divide  the  purchase-money 
among  aliens.(u)[l] 

(0)  Co.  Liu.  3  a, 

{p)  Note  4  to  Co.  Litt  3  a. 

(q)  9  Geo.  I.  c.  7,  s.  4 ;  Sug.  883. 

(r)  Jointly  with  the  minister;  see  4  &  5  Vict  c.  38,  s.  8. 

(i)  Co.  Litt.  2  b ;  Rex  v.  HoUandj  Aleyn,  14. 

(1)  1  Beav.  90. 

(«)  Du  Haurmdin  v.  Skdd&n,  4  Myl.  &  Cr.  585 :  and  see  p.  530,  as  to 
distinction  between  that  case  and  Fourdrin  v.  Oowdey^  3  Myl.  &  K.  383. 

[1]  "  The  force  of  this  rigorous  doctrine  of  the  common  law,"  says 
Kent,  (2  Kent's  Com.  62,)  "  is  undoubtedly  suspended  with  us,  in  respect 
to  the  subjects  of  those  nations  with  whom  we  have  commercial  treaties ; 
and,  it  is  justly  doubted  whether  the  common  law  be  really  so  inhospitable ; 
for,  it  is  inconsistent  with  the  established  maxims  of  sound  policy  and 
the  social  intercourse  of  nations.  Foreigners  are  admitted  to  the  rights 
of  citizenship  with  us  on  liberal  terms,  and  as  the  law  requires  five,  and 
only  five  years  residence  to  entitle  them,  and  their  families  to  the  benefits 
of  naturalization,  it  would  seem  to  imply  a  right,  in  the  mean  time,  to  the 
necessary  use  of  real  property ;  and,  if  it  were  otherwise,  the  means  would 
be  interdicted  which  are  requisite  to  render  the  five  years  residence  secure 
and  comfortable.*' 

The  Supreme  Court  of  the  United  States  held,  in  Hughes  v.  Edwards,  9 
Wheaton,  839,  that  aliens  might  take  a  mortgage  upon  real  estate,  by 
way  of  security  for  a  debt,  and  that  the  alien  creditor  was  entitled  to  come 
into  a  court  of  equity  to  have  the  mortgage  foreclosed,  and  the  lands  sold 
for  the  payment  of  his  debt 

The  terms  upon  which  any  alien,  being  a  ftee  white  person,  can  be 
naturalized,  are  prescribed  by  the  acts  of  Congress  of  the  14th  of  April, 
I8O3S,  ch.  28 ;  the  3d  of  March,  1813,  ch.  184 ;  the  29d  of  March,  1816, 
ch.  32;  the  26th  of  May,  1814,  ch.  186;  and  the  24th  of  May,  1828,  ch. 
116. 
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The  claim  of  the  crown  extends  to  terras  for  years  ;(i?)  ^^h^pt^  ^- 
and,  until  recently,  the  only  exception  was  of  leases  of  !;t^rlmr- 
'habitations  of  alien  merchant  friends  during  their  lives  *^  ^^*^'r«gi 
and  residence  within  the  realm  ;{w)  but  leases,  or  agree- 
ments for  a  lease,(j:)  to  alien  artificers  or  handicraftsmen, 
were,  prior  to  the  7  d&  8  Tict.  c.  66,  absolutely  void ; 
although  an  assignment  to  an  alien  artificer  of  a  subsist- 
ing lease  has  been  held  valid  :(y)  by  the  above  act,  how-  J^P^^Jg 
ever,  a  resident  alien  friend  may  hold  any  lands,  houses,  JJ|\  ^;J^, 
or  other  tenements,  for  the  purpose  of  residence,  or  of  oc-  SSSfor'^ISi 
cupation  by  himself  or  his  servants,  or  for  the  purpose  of  S^!^ ""' 
any  business,  trade,  or  manufacture,  for  any  term  not  ex- 
ceeding twenty-one  years,  as  if  he  were  a  natural-born 
,  subject(2;) 

By  the  Acts  of  7  Anne,  c.  5,  Geo.  IL  c.  21,  and  13  Geo.  whomti. 

^  tl«d  as  a 

111.  c.  21,  the  children  of  a  male  British-born  subject,  or  naiuraiboni 

'  ^       *         subject  to 

of  his  son,  are,  with  certain  special  exceptions,(a)  to  be  ^^  ^^^'  ' 
considered  natural-born  subjects ;  and,  by  7  d&  8  Vict.  c.  66, 
the  child  bom  of  a  British  mother  out  of  the  dueen's 
allegiance,  is  rendered  capable  of  holding  land.(6) 

After  denization,  the  alien  can  both  purchase  and  bene-  nenisation, 
ficially  hold  land ;  and  is  entitled  to  land  purchased  before 
denization,  if  the  Crown,  before  office  found,  has,  by  the 
letters  patent  of  denization,  confirmed  his  estate.(c)[l] 

Naturalization,  for  the  purpose  of  holding  land,  could  Jjj^'^ij^. 
formerly  be  obtained  only  by  a  special  Act  of  Parlia-  ge*®^*"** 
ment*,(c[)  but,  under  the  provisions  of  the  7  d&  8  Vict 

(f )  Co.  Litt.  3  b;  Rex  v.  Eastdoumey  4  East,  107. 

(w)  32  Hen.  Vm.  ch.  16,  s.  13. 

(x)  Lapierre  v.  M'hUosh,  1  Per.  &  Dav.  629 ;  9  Add.  d&  E.  857. 

(y)  WootUm  ▼.  Stefinoni,  13  Mees.  &,  W.  139. 

(z)  Sect.  5  of  Act. 

(a)  As  to  which,  see  the  Acts,  and  FUch  v.  Weber^  6  Hare,  51. 

(b)  Sect.  3  of  Act. 

{c)  Fburdnn  ▼.  Gowdey,  3  Myl.  dt  K.  383. 

(^  As  to  naturalization  in  the  colonies,  see  10  &  11  Vict.  c.  83. 


[1]  In  this  country,  a  person  when  naturalized,  becomes  entitled  to  all 
the  privileges  and  immunities  of  natural  bom  subjects,  except  that  a  resi- 
dence of  seven  yean  is  requisite  to  enable  him  to  hold  a  seat  in  C<m- 
gress,  and  no  person,  except  a  natural  bom  citizen,  is  eligible  to  the  office 
of  governor  in  some  of  the  states,  or  of  president  of  the  United  States. 
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Chapter  L 


[•10] 


Marriage  of 
female  alien 
to  a  natnral- 
boraattbject. 


Infant  pur- 
chaeina  may 
elect  whmi 
he  comee  of 
age. 


What 
amounts  to 
confirma> 
tjoo. 


He  may  be 
bound  by 
simple  ae- 
quieecence. 


What  time 
allowed  for 
•lection. 


c.  66,(e)  any  resident  alien  may  petition  the  Secretary  of 
State  for  the  home  department  for  a  certificate  of  naturali- 
zation ;  upon  obtaining  which,  and  taking  the  oath  of  alle- 
giance required  by  the  Act,  the  alien,  (so  far  as  the  posses- 
sion *and  enjoyment  of  property  are  concerned,  and  subject 
to  any  special  exceptions  contained  in  the  certificate,) 
acquires  all  the  rights  and  capacities  of  a  natural-bom  sub- 
ject :  a  female  alien,  upon  marriage  to  a  natural-bom  or 
naturalized  subject,  b^ximes  herself  naturalized ;(/)  but 
this  provision  does  not  apply  where  the  woman  died  be- 
fore the  passing  of  the  act(g') 

An  infant  can  purchase ;  but,  on  his  attaining  twenty- 
one,  he  may,  at  his  option,  adopt  or  abandon  the  con- 
tract ;(A)  and  should  he,  either  having  attained  twenty-one 
die  without  agreeing  to  it,  or  die  under  that  age,  the  like 
privilege  descends  on  his  representatives. 

Any  written  instrument  signed  by  the  infant  after  at- 
taining majority  amounts  to  a  ratification,  if  of  such  a  na- 
ture as,  if  signed  by  an  adult,  would  amount  to  an  adop- 
tion of  the  act  of  a  party  professing  to  act  as  his  agent  ;(i) 
and  where  a  written  ratification  is  proved,  it  lies  on  the 
infant  to  show,  if  he  can,  that,  at  the  time  of  giving  it,  he 
had  not  attsdned  majority.(J) 

And  it  is  not  essential  that  there  should  be  any  express 
ratification ;  mere  acquiescence  may  suffice :  for  instance, 
occupation,  or  receipt  of  the  profits  by  the  infant,  without 
dissent,  for  a  short  time  after  attaining  his  majority,  would, 
it  is  conceived,  be  a  confirmation  of  the  transaction  by 
election  :{k)  but  in  order  to  sustain  an  action  for  the  pur- 
chase-money, there  must  be  a  ratification  in  writing.(Q 

No  precise  rule  can  be  laid  down  as  to  the  time  within 

(e)  See  sect.  6,  H  seq. 

If)  Sect  16. 

(£)  Count  De  WaU's  case,  13  Jurist,  145. 

(A)  KUsey's  case,  Cro.  Jac.  320 ;  Co.  lAtL  3  b. 

(i)  Harris  Y,  Wail,  1  Exch.  Rep.  122. 

( j)  iSforflcy  V.  WwUm,  3  Per.  &  Day.  529. 

(A:)  See  Sug.  884  j  8  Taunt.  42;  Ork  and,  Bandon  RaUway  Cempanf 
V.  Cazenove,  11  Jur.  803 ;  and  Newry  and  EnmskUlen  Railway  Company  v. 
Ctwwife,  3  Exch.  716. 

(0  9  Geo.  IV.  c.  14,  8.  5. 
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which  ihe  infant,  after  attaining  majority,  must  make  his  ^^p**'^ 
'election ;  it  appears,  however,  that  an  unexplained  acqui-        [*11  J 
escence  of  three  or  four  months,(m)  or,  probably,  a  shorter 
period,(?i)  in  the  case  of  a  purchase,  would  amount  to  ac- 
quiescence ;  a  fortnight  would,  it  appears,  be  a  reasonable 
time  in  which  to  elect,  (o) 

And,  although  the  infant  may  abandon  the  contract,  and  ^^y^ 
thus  relieve  himself  from  all  unsatisfied  liabilities  under  uonmo^V. 
it,  he  cannot,  it  is  said,  recover  money  which  he  has  actu- 
ally paid,  unless  such  payment  were  procured  by  fraud  ;(p) 
and  his  inability  to  restore  the  consideration,  would  be  an 
additional  bar  to  the  action ;  for  instance,  where  an  infant 
paid  a  premium  for  a  lease  of  business  premises,  and  en- 
tered upon  and  occupied  them,  it  was  held,  upon  his  at- 
taining majority  and  repudiating  the  lease,  that,  whatever 
might  be  the  general  rule,  he  could  not,  under  the  circum- 
stances, recover  the  premium,  inasmuch  as  he  had  enjoyed 
a  part  of  that  term  for  which  it  formed  the  consideration  ]{q) 
and  although,  upon  the  purchase  of  the  fee  simple,  the 
same  decisive  effect  might  not  always  be  attributable  to 
mere  occupation.(r)  it  is  conceived,' that  any  act  affecting 
the  value  of  the  estate,  e.g.,  the  felling  of  ornamental  tim- 
ber, or  the  removal  or  alteration  of  buildings,  &c.,  would 
be  conclusive  against  his  right  to  reclaim  the  purchase- 
money.[l] 

If,  however,  the  infant  had  fraudulently  represented  '^^bV 
himself  to  the  vendor  as  an  adult,  it  is  conceived  that  ]1^^ 


in 
equity. 


(m)  Kstsefscase,  Cro.  Jac.  320. 

{%)  See  judgment  in  Holmes  v.  Blogg^  8  Taunt.  43 ;  Park,  J. 
lo)  2  Dum.  &  £.  439. 

(p)  Macph.  on  Infants,  484;  WUum  v.  Kearse,  2  Pea.  Ca.  196;  see 
Chambers  on  Infancy,  431. 
(q)  Holmes  v.  Blogg,  8  Taunt.  508. 
(r)  See  however  Blackbwm  v.  SmxUi^  2  Ezch.  R.  783. 

[I]  The  infant  cannot  have  the  benefit  of  the  contract  on  one  side,  with- 
out returning  the  equivalent,  on  the  other.  See  Badger  v.  Phinney^  15 
Mass.  Rep.  359 ;  RoberU  v.  Wiggin,  1  N.  H.  Rep.  73;  Roof  v.  Stafford,  7 
Cowen's  Rep.  179 ;  HamHeU  v.  HamileU,  6  N.  H.  Rep.  339,  per  Parker, 
J. ;  Contra,  Shaw  v.  Boyd,  5  Serg  &»  Rawle  Rep.  309.  Sec  Waterman's 
Am.  Ch.  Digest,  vol.  2,  p.  400. 
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^'P^'^^  Equity  would  relieve  the  vendor  by  restraiuing  any  action 
for  a  return  of  the  purchase- money,  (supposing  such  an 
action  to  be  maintainable,)  and  would  allow  the  vendor 
to  avail  himself  of  any  collateral  securities  which  he  might 
hold  for  the  payment  of  the  unpaid  part  of  the  purchase- 
[•12]  *money ;  but  it  could  not  enforce  any  security  given  by  the 
purchaser  personally  during  his  infancy ;  such  being  ab- 
solutely void.(5)[l] 
SSS^how  -A-  lunatic  or  idiot  may  purchase ;  and  according  to  the 
Tojdabie.  early  authorities,  cannot  himself,  though  he  recover  his 
senses,  avoid  the  transaction ;  but  it  may  be  set  aside  by 
his  Committee  after  inquisition ;  or  by  his  representatives 
after  his  decease,  in  any  case  except  that  of  his  having  re- 
covered his  senses  and  agreed  to  the  purchase ;(/)  the 
present  doctrine  of  the  Courts  seems,  however,  to  be  in 
accordance  with  what  has  been  already  stated  with  respect 
to  contracts  for  sale  by  lunatics  'j{u)  in  a  modern  case,  a 
purchase  of  an  estate  in  consideration  of  the  release  of  a 
bond  debt,  was  set  aside  at  the  suit  of  a  legatee  of  the 
bond  debt.(t;) 
jjjguje^by  A  married  woman  may  purchase ;  and,  if  she  have  sepa- 
maaroida.  rate  property,  she  can,  and  perhaps  even  though  she  do 
not  refer  to  it,  bind  it  by  a  contract  for  purchase  :{w)  in 
other  cases  the  purchase  may  be  annulled  by  the  husband ; 
and  the  purchase-money  may  be  recovered  by  him  in  tro- 
ver, unless  she  purchased  by  his  authority  ;(ar)  or  it  may 

(5)  Chambers  on  Infancy,  444. 

(0  2  Bl.  Com.  292 ;  Shelf,  on  Lunacy,  347. 

(tt)  Supra,  p.  4 ;  see  MoUon  v.  Camroux,  2  Exch.  R.  487  j  S.  C.  (in 
error)  18  L.  J.,  N.  S.  Exch.  356. 

(v)  Steed  v.  CaUey,  1  Keen,  620  j  and  see  S.  C,  as  to  evidence  of  in- 
sanity. 

(w)  Sag.  885 ;  vide  infra,  Ch.  XVIH. 

{x)  Garbrand  v.  AUeUj  1  Ld.  Rajrmond,  224. 


[1]  In  the  case  of  Conroe  v.  BirdsaU,  1  John.  Cas.  127,  where  an  infant 
had  fraudulently  represented  himself  to  be  of  age  when  he  gave  a  bond, 
it  was  held  that  the  bond  was  void  at  law ;  and  in  Stoolfoos  v.  JenkinSy  12 
Serg.  &  Rawle  399,  it  was  suggested  that  there  might  be  an  instance  of 
such  gross  and  palpable  fraud,  committed  by  an  infant  arrived  at  the  age 
of  discretion,  as  would  render  a  release  of  his  right  to  land  binding  upon 
him. 


TO  BUY  OR  SELL  REAL  ESTATE.  12 

be  annalled  by  herself  after  his  death,  although  he  may  ch«p<«f  '• 
have  agreed  to  it ;  or  by  her  representatives,  unless  she 
agreed  to  it  after  her  husband's  decease.(y) 

The  general  rules  above  referred  to,  respecting  acquies-  JJg^b*^* 
cence  by  an  infant  after  majority,  will,  it  is  conceived,  JJJ©^ 
apply  to  the  case  of  a  married  woman  holding  over  after 
the  termination  of  the  coverture ;  and,  in  the  case  of  a 
purchase  by  a  married  woman  representing  herself  to  be 
'single,  or  who,  contracting  as  if  single,  has  so  dealt  with  r*13] 
the  property  as  to  prevent  its  perfect  restoration  in  specie^  ^^^Sty, 
Equity  would,  it  is  conceived,  secure  to  the  vendor  all  his  S^ai^ 
legal  rights,  and  would  restrain  the  exercise  of  any  ad- 
verse legal  right  either  by  the  married  woman  or  her  hus- 
band, (supposing  him  to  have  been  privy  to  the  fraud.) 

Roman  Catholics  were  formerly  subject  to  disabilities  Rojnu 
in  this  respect,  which  have  been  removed  by  a  modem 
8tatute.(j7) 

Persons  guilty  of  the  crime  of  treason,  or  felony,  or  who  Jj^'J^ 
have  incurred  a  praemunire,  may,  before  judgment,  pur- 
chase land ;  but,  upon  judgment,  it  will  be  subject  to  the 
rights  of  the  Lord  of  the  fee,  or  of  the  Crown ;  purchases 
by  such  persons  after  judgment  are  subject  to  the  same 
rules  as  purchases  by  aliens  before  denization  ;(a)  the  ca- 
pacity of  a  felon  sentenced  to  transportation,  is  not  restored 
until  the  term  of  transportation  has  expired^6) 

So,  upon  a  purchase  by  a  bankrupt  before  obtaining  his  ^a  SS?* 
certificate  ;(c)  or  by  an  insolvent  under  the  1  &  2  Vict.  ^^"^ 
c.  110,(cQ  before  his  filial  discharge ;  or  by  an  insolvent 
under  the  5  &  6  Vict.  c.  116,(6)  before  his  debts  are  paid 

(y)  Sag.  885 ;  Co.  Litt  3  a. 

{z)  10  Geo.  IV.  c.  7.  Aa  to  the  position  of  Roman  Catholics  with  re- 
ference to  land  devoted  to  religions  or  charitable  purposes,  see  2  d&  3  Will. 
lY.  c.  115,  and  Anstey  on  Roman  ^Catholics,  p.  l^^^seq, 

(a)  Co.  Litt  8  b. ;  Sag.  884. 

{h)  RoberU  ▼.  Walker,  1  Ross,  dt  Myl.  752. 

(c)  See  6  Geo.  IV.  c  16 ;  and  see  now  12  &  13  Vict.  c.  106,  sect.  142. 

(i)  See  sect.  37. 

(t)  See  sect  7.  Insolvent  debtors,  under  the  7  dt  8  Vict  c.  70,  seem  to 
have  been  in  the  same  position,  as  regards  after-acquired  property,  as 
bankrapts ;  see  sects.  8  and  13.  Ctuery  as  to  the  effect  of  the  new  Bank- 
rupt Act  upon  the  rights  of  assignees  under  the  7  d&  8  Vict  1 
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Chapter  t  jn  fuH^  thg  jand  vests  in  the  assignees  ;  and,  according  to 
the  law  as  it  existed  before  the  passing  of  the  recent  Bank* 
ruptcy  Law  Consolidation  Act,  where  the  bankrupt's  es- 
tate had  not  paid  15^.  in  the  pound,  and  he  had  previously- 
been  bankrupt  or  discharged  under  an  insolvent  act,  or 

[*14]  had  compounded  with  his  creditors,  the  rights  of  'the  as- 
signees were  not  affected  by  his  certificate :(/)  the  recent 
act,  which  repeals  the  statute  of  Geo.  lY.,  does  not  seem 
to  contain  any  similar  provision ;  but  it  provides.  That 
if  any  assignee  indebted  to  the  estate  of  which  he  is 
such  assignee,  in  respect  of  money  being  part  of  the 
estate  of  the  bankrupt  retained  or  employed  by  him,  be- 
come bankrupt,  and  obtain  his  certificate,  it  shall  have 
the  efiect  only  of  freeing  his  person  from  arrest  and  im- 
prisonment, but  his  future  efiects  (except  tools,  &c.)  shall 
remain  liable  for  so  much  of  his  debt  to  the  estate  of  which 
he  was  assignee  as  shall  not  be  paid  by  dividends  under 
his  bankruptcy,  and  for  interest  at  the  rate  of  five  per  cent 
per  annum  on  the  whole  debt  :{§•)  and  it  ^Iso  contains 
clauses,  which  enable  any  creditor  or  assignee  of  a  bank* 
rupt,  to  apply  for  the  recall  of  the  certificate  on  good  cause 
shown  at  any  time  within  six  months  after  its  allow- 
ance ]{h)  or  at  any  subsequent  period,  in  case  the  same 
shall  appear  to  have  been  obtained  on  false  evidence,  or 
by  reason  of  an  improper  suppre3sion  of  evidence,  or  other- 
wise by  means  of  fraud.(i) 

iDioivent  And,  in  the  case  of  an  insolvent  under  the  1  d&  2  Yict 
c.  110,  although  property  acquired  by  him  after  his  final 
discharge  does  not  vest  in  his  assignees,  it  still  remains, 
until  his  debts  are  paid  in  full,(y]  subject  to  the  judgment 
which  is  directed  by  the  87th  sect,  to  be  entered  up  against 
him. 

(/)  6  Geo.  IV.  c.  16,  s.  127. 

(g)  Sec.  12  &  13  Vict.  c.  106,  s.  156. 

(A)  Sect.  203. 

(t)  Sect.  207. 

( j)  See  sect.  92. 
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Cbftpter  L 

*(4.)  As  to  incapacities  of  the  2nd  description  affecting  Jj^^gjl*^ 

purchasers.  HmU^t 

The  remarks  which  we  have  already  made,(A:)  as  to  ^^ 
undue  personal  influence,  seem  to  be  as  applicable  to  pur- 
chasers as  to  vendors. 

It  is  also  a  general  rule  in  equity,  that  no  person  "  who  \x^S^ 
by  being  employed  or  concerned  in  the  affairs  of  another  ^l!!^!^. 
has  acquired  a  knowledge  of  his  property,"(Z)  or  who,  in 
respect  of  the  property  to  be  sold,  has  a  duty  to  perform 
which  is  inconsistent  with  the  duty  or  interest  of  a  pur- 
chaser,(m)  shall  himself  purchase  such  property ;  nor  shall 
he  purchase  for  himself  in  another's  name ;  nor  shall  he 
himself  purchase  as  agent  for  another  ;(n)  nor,  perhaps, 
even  employ  a  third  person  to  buy  as  agent  for  another  ;(o) 
the  rule,  however,  is  subject  to  particular  qualifications 
hereinafter  mentioned.[l] 

ik)  Page  7. 

(I)  Sag.  887 ;  Ah£wme  v.  Hogan,  1  Dru.  310. 

(m)  Greerdaw  v.  Ki'ng^  3  Beav.  49. 

(n)  9  Yes.  248. 

ip)  Sug.  890. 

[I]  "  In  all  cases  of  principal  and  agent,  the  principal  contracts  for  the 
aid  and  benefit  of  the  skill  and  judgment  of  the  agent ;  and  the  habitual 
confidence  reposed  in  the  latter,  makes  all  his  acts  and  statements  possess 
a  commanding  influence  over  the  former.  Indeed,  in  such  cases,  the 
agent  too  oflfan  so  entirely  misleads  the  judgment  of  his  principal,  that 
while  he  is  seeking  his  own  peculiar  advantage,  he  seems  but  consulting 
the  advantage  and  interests  of  his  principal.  Upon  these  principles,  if 
an  agent  sells  to  his  principal,  his  own  property,  as  the  property  of  ano- 
ther, without  disclosing  the  fact,  the  bargain,  at  the  election  of  the  prin- 
cipal, will  be  held  void.  So,  if  an  agent,  employed  to  purchase  for  ano- 
ther, purchases  for  himself,  he  will  be  considered  as  the  trustee  of  his 
employer.  Therefore  if  a  person  is  employed,  as  an  agent,  to  purchase 
up  a  debt  of  his  employer,  he  cannot  purchase  the  debt  upon  his  own  ac- 
count, for  he  is  bound  to  purchase  it,  at  as  low  a  rate  as  he  can ;  and  he 
would  otherwise  be  tempted  to  violate  his  duty.  The  same  rule  applies 
to  a  surety  who  purchases  up  the  debt  of  his  principal.  And  therefore,  in 
each  case,  if  a  purchase  is  made  of  the  debt,  the  agent  or  surety  can  en- 
title himself,  as  against  his  principal,  to  no  more  than  he  has  actually 
paid  for  the  debt"  1  Story's  Eq.  Juris,  sees.  315,  316.  See  1  Fonbl.  Eq. 
B.  1,  ch.  3,  sec.  12 ;  1  Mason  Rep.  341 ;  2  Mason,  369 ;  I  John.  Oh.  Rep. 
^;  1  John.  Ch.  Rep.  394. 


[•16] 
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^*P^^  ^-       Nor  is  such  a  purchase  rendered  valid  by  the  fact  of  the 
KtTSdT**^'  sale  having  been  by  auction,  or  before  the  Master  under 
luSfor^  a  decree  of  the  Court  ;(p)  nor,  in  the  case  of  a  person  who 
MMt,  *     by  filling  a  confidential  situation  has  acquired  a  know- 
ledge of  the  property,  is  his  capacity  to  purchase  restored 
by  his  previous  retirement  from  such  situation  ;(f )  for  his 
knowledge  remains. 
Rule  aflects       The  rule  has  been  held  to  apply  to  the  several  cases  of 

purchaambj  trsr   ^ 

AgvntM.  An  agent  for  sale  :(r) 

An  agent  for  the  management  of  property ;  who  can 
•only  purchase  subject  to  the  onus  of  proving  that  he  af- 
forded his  principal  all  the  knowledge  respecting  its  value 
which  he  derived  as  agent  :{s) 

Aibitnton:      ^q  .arbitrator,  contracting  for  unascertained  claims  of 
parties  to  the  reference  :{t) 

An  assignee  of  a  bankrupt ;  against  whom  the  rule  is 
more  than  ordinarily  stringent  ;(u)  and  it  extends  to  a  pur- 
chase by  his  partner  on  behalf  of  the  firm  i{v)  the  court  has, 
however,  on  the  petition  of  a  purchasing  assignee,  direct- 
ed a  reference  to  the  commissioners  to  inquire  whether 
the  purchase  would  be  for  the  benefit  of  the  estate,  he 

(p)  Sug.  891. 

Iq)  Carter  v.  Palmer,  8  CI.  &  Fin.  657. 

(r)  York  Buildings  Company  v.  Mackenzie,  8  Bro.  P.  C.  43 ;  Woodkouse 
V.  Meredith,  1  Jac.  &,  W.  904 ;  Barker  v.  Harrison,  2  Coll.  546 ;  Charter  v. 
Trevelyan,  11  CI.  &  Fin.  714 ;  In  re  Bloy's  Trust,  1  Mac.  &.G.4Sd\  et  vide 
infra,  as  to  Solicitors  and  Agents. 

(s)  Cane  v.  Lord  Allen,  2  Dow.  289 ;  Molony  v.  Kerrhan,  2  Dra.  &  W. 
31 ;  and  see  Rossiterv.  Walsh,  4  Dm.  &.  W.  485j  Mwrphy  y.  CShea,  2  Jo. 
iL  L.  422. 

(0  BlennerhasseUY,  Day,  2  Ball.  &  B.  116. 

(tt)  Ex  parte  Lacey,  6  Ves.  630 ;  Ex  parte  Bennett,  10  Ves.  395 ;  Ex  parte 
Alexander,  2  Mon.  &  Ay.  492 ;  Twmer  v.  Trelawny,  12  Sim.  49. 

{v)  Ex  parte  Bumell,  7  Jur.  116. 


"  In  all  cases  of  purchases  and  bargains,  respecting  property,  directly 
and  openly  made  between  principals  and  agents,  the  ntmost  good  faith  is 
required.  The  agent  must  conceal  no  facts  within  his  knowledge  which 
might  influence  the  judgment  of  his  principal,  as  to  the  price  or  value ; 
and  if  he  does,  the  contract  will  be  set  aside.  The  question,  in  all  such 
cases,  does  not  turn  upon  the  point  whether  there  is  any  intention  to  cheat 
or  not ;  but  upon  the  obligation,  from  the  fiduciary  relation  of  the  parties, 
to  make  a  frank  and  full  disclosure."  lb.  sec.  316.  See  Farnam  v. 
Brooks,  9  Pick.  Rep.  212. 
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paying  all  the  costs  ]{w)  and,  on  the  report  being  favora-  ^*»*P^f  '• 
ble,  has  confirmed  the  sale  :{x)  it  has  also,  under  special 
circumstances,  allowed  an  assignee  to  be  removed,  at  his 
own  request,  in  order  that  he  might  bid  at  the  sale  of  the 
bauknipt's  estate  :(y)  where,  however,  an  assignee,  who 
was  also  second  mortgagee  of  the  property,  applied  for 
leave  to  bid,  (remaining  assignee,)  the  court  refused  the 
application ;  but  allowed  him  to  name  a  price  at  which 
he  might  take  the  property  if  not  sold  at  the  auc- 
tion :(z)[l] 
An  auctioneer  employed  to  sell  the  property.(a) 


AttcUonean* 


(»)  ExparU  GWe^G  Jar.  1118;  3Mon.D.&DeG.77. 

(x)S.  C.,7Jur.  136. 

(y)  Ex  parte  Perkes,  3  Mon.  D.  &.  De  G.  385. 

{z)  Ex  parte  Hob/man^  8  Jur.  156. 

(a)  Sag.  887. 

-      --         -  I  ■  — * 

[I]  A  trustee  ia  not  permitted  to  purchase  of  his  cestui  que  trust  unless 
there  is  a  clear  and  distinct  contract,  ascertained  to  be  such,  after  a  care- 
ful investigation  into  aU  the  circumstances,  and  it  is  ascertained  that  the 
eesiui  que  trust  intended  that  the  trustee  should  buy,  and  that  no  fraud, 
concealment  or  advantage  have  been  taken  by  the  trustee  of  information 
acquired  by  him  as  trustee.  If  a  trustee,  though  honest,  should  buy  for 
himself  an  estate  of  his  cestui  que  Priut,  and  then  should  sell  it  for  more, 
according  to  the  rules  of  a  court  of  equity,  from  general  policy  and  not 
from  any  peculiar  imputation  of  fraud,  he  would  be  held  still  to  remain 
a  trustee  to  all  intents  and  purposes,  and  not  be  permitted  to  sell  to  or  for 
himself.  9  Ves.  246 ;  2  Bro.  Ch.  Rep.  400 ;  6  Ves.  277;  3  Ves.  740 ;  5 
Vcs.  678;  2  Alk.  Rep.  59 ;  2  Brown  Ch.  Rep.  400 ;  S.  C.  2  Cox  Rep.  320, 
327;  1  Peter's  C.  C.  Rep.  367,  368 ;  S.  C.  6  Wheat.  Rep.  481. 

To  entitle  the  ceUwi  que  trust  to  relief  it  is  not  always  necessary  to  show 
that  the  trustee  has  made  some  advantage,  where  there  has  been  a  pur- 
chase by  himself;  nor  is  the  sale  to  the  trustee  good,  unless  some  advan- 
tage has  been  made.  The  principle  applies,  however  innocent  the  pur« 
chase  may  be  in  a  given  case.  The  cestui  que  trust  is  not  bound  to  prove, 
nor  IB  the  court  bound  to  decide,  that  the  trustee  has  made  a  bargain  ad- 
vantageous to  himself.  In  all  cases,  where  a  purchase  has  been  made  by 
a  trustee  on  his  own  account,  of  the  estate  of  his  cestui  que  trusty  it  is  in 
the  option  of  the  cestui  que  trust  to  set  aside  the  sale,  whether  bima  fide 
made  or  not.  And  the  doctrine  applies  not  only  to  trustees  strictly  so 
called,  but  to  other  persons  standing  in  like  situation ;  such  as  assignees 
and  solicitors  of  a  bankrupt  or  insolvent  estate  who  are  never  permitted 
to  become  purchasers  at  the  sale  of  the  bankrupt  or  insolvent  estate.  See 
Davoue  v.  Fawning,  2  John.  Ch.  Rep.  252 ;  Famam  v.  BrookSi  9  Pick.  Rep. 
902. 
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Chapter  L 

Biahop 
whoMCon- 
■ent  wa* 
required  10 


f-17] 

Comnui- 
flioDenin 
Xmnkiuguj. 

Commie* 
aionecB  for 
iQcloeuie: 

andTaluezSi 


Committee 
of  Lunatic* 


CouneeL 


Creditor  of 
banlcnipt 
who  had  ad- 
▼ieedae  to 
aale. 

Executors^ 
and  adminie- 
tntort. 

Guudiane. 


A  bishop  purchasing  an  annuity  to  be  charged  upon  a 
rectory ;  he  being  the  {lerson  whose  consent  was  required 
to  the  sale ;  although  giving  a  better  price  than  could  have 
been  elsewhere  obtained  :{b) 

*A  commissioner  of  bankrupts,(c)  although  he  bad  ceas- 
ed to  act  in  the  prosecution  of  the  fiat  :{d) 

Commissioners  for  Inclosure  under  the  general  inclo- 
sure  act ;  who  cannot  purchase  any  land  in  a  parish  in 
which  an  inclosure  is  made,  until  five  years  from  the  date 
and  execution  of  their  award  :{e)  and  a  similar  disability 
for  the  term  of  seven  years  affects  valuers  acting  under 
the  commons  inclosure  act :(/) 

The  committee  of  a  lunatic's  estate ;  the  court  has  even 
refused  to  confirm  a  lease  to  the  committee  though  ap* 
proved  by  the  master  as  advantageous  to  the  estate  :(§-) 

Counsel,  who  purchased,  below  their  nominal  value, 
charges  upon  his  late  client's  estate,(A)  upon  the  validity 
of  which  he  had  advised : 

A  creditor  of  a  bankrupt,  who  had  been  consulted  by 
the  assignees  as  to  the  best  mode  of  selling  the  estate  :(i) 

Executors  and  administrators,  in  respect  of  the  personal 
estate  of  the  deceased  :{j)[l] 

A  guardian,  purchasing  from  his  ward,  immediately 


(b)  Greenlavf  v.  Kingf  3  Beav.  49. 

(c)  Ex  parte  BenmeU,  10  Yes.  Z8l. 

(d)  Expaiie Bay7Uon,lJxii.2ii. 
le)  41  Geo.  m.  c.  109,  s.  2. 
(/)  8&9Vict.c.  118,  8.129. 
(g)  Shelf,  on  Lunacy,  p.  446. 

(A)  Carter  v.  Palmer,  8  CI.  &  Pin.  657. 

(t)  Ex  parte  Hughes^  6  Ves.  617. 

(;)  KiUick  v.  rUxney,  4  Bro.  C.  C.  161 ;  Watson  v.  Toone,  6  Madd.  153. 


[1]  Executors  and  administrators  are  not  permitted  to  purchase  up  the 
debts  of  the  deceased  on  their  own  account-,  but,  whatever  advantage  is 
thus  derived  by  them,  by  purchases  at  an  under  value,  is  for  the  common 
benefit  of  the  estate.  Indeed,  executors  or  administrators  ought  not,  un- 
der any  circumstances,  to  derive  a  personal  benefit  from  the  manner  in 
which  they  transact  the  business,  or  manage  the  assets  of  the  estate. 
SckieffeHn  v.  Stewart,  1  John.  Ch.  Rep.  620 ;  Brown  v.  Brewerton,  4  Johns. 
Ch.  Rep.  303 1  Evartson  v.  T\ippan^  I  John.  Gh.  Rep.  497 ;  Hawley  v.  Mai^ 
cius,  7  Johns.  Ch.  Rep.  1 74. 
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on  his  coming  of  age ;    although  the  price  was  ade-  ^^p**'  '• 
quate  :{k)[2] 

A  governor  of  a  charity,  taking  a  lease  of  the  charity  JjfJ^^f*^'®^ 
lands  :{l) 

A  mortgagee  with  a  power  of  sale ;  who  cannot  pur-  Mongagw. 
chase,  under  the  power,  either  in  his  own  name  or  through 
an  agent :  nor  can  his  agent,  who  has  acted  in  surveying 
the  property  and  receiving  the  interest,  purchase  on  his 
own  account  from  the  mortgagee  ;(m)  but  the  rule  does 
*not  apply  to  a  purchase  of  the  equity  of  redemption  by       r«ig1 
the  mortgagee  from  the  mortgagor  ;(n)    it  is,  however,  J^^^y* 
usual,  although  perhaps  not  strictly  necessary,  upon  a  f^^Sl^ 
sale  under  the  general  order  in  bankruptcy,  for  a  mort-  p^j^^ira 
gagee  intending  to  bid,  to  apply  for  leave  so  to  do  ;(o)  in  J^JeSe^re- 
the  case  of  a  legal  mortgage,  it  appears  to  have  been  a  Slaeini^. 
common,  although  improper  practice,  for  the  mortgagee  ^^^' 
to  conduct  the  sale  ;(p)  in  such  a  case,  of  course,  he  could 
not  purchase  without  the  permission  of  the  court : 

A  rector  purchasing,  in  the  name  of  bis  curate,  a  por-  Rector  buy- 
tion  of  glebe  sold  for  the  redemption  of  the  land-tax  :{q) 

{t)  See  Sag.  892. 

(I)  Attorney  General  v.  L0ord  Clarendon^  17  Yes.  491. 

(m)  Orme  y.Wright,Z  Jar.  19;  In  re  Bloyes^  TVustj  1  Mac.  &  6.  488; 
and  see  Dowrus  v.  Orazebrook,  3  Mer.  200. 

(n)  Sag.  888;  and  see  Waters  y.  Groom,  11  CI.  &  Fin.  684;  Knight  v. 
Marjoribanks,  3  Mac.  &  G.  10. 

(o)  Sog.  889,  and  cases  cited.  The  costs  of  an  application  merely  for 
leave  to  bid,  are,  it  appears,  allowed  to  the  mortgagee  only  when  the  peti- 
tion is  presented  at  the  request  of  the  assignees ;  Ex  parte  CoorC,  7  Jur.  8(>4 ; 
Ex  parte  Danks,  12  L.  J.,  N.  S.  45 ;  Ex  parte  Smith,  13  Jur  1044.  In  a  case 
oi  Ex  parte  Pedder,  1  Mon.  &  Ayr.  327,  the  court,  after  the  sale,  made  an 
order  for  the  mortgagee  to  bid,  mvnc  pro  tunc ;  to  which  Sir  Ed  ward  Sugden 
adds  a  query ;  but  a  similar  order  seems  to  hft^e  l^een  made  in  the  recent 
case  otEx  parte  Yorke,  3  Mon.  D.  &  De  G.  329 

(ji)  See  Ex  parte  Cuddon,SM(m.I>.&T>9^.20Q' 

(q)  Grover  y.  HugeU,  3  Russ.  428. 


[2]  The  relative  situation  of  ^ni&i^sui  and  ward,  imposes  a  general 
inability  to  deal  with  each  otfcer.  Courts  of  equity  will  not  permit  trans- 
actions between  guardians  and  wards  to  stand,  even  when  they  have 
occurred  after  the  minority  has  ceased  and  the  relation  become  thereby 
actually  ended,  if  the  intermediate  period  be  short,  unless  the  circum- 
stances show  full  deliberation  on  the  part  of  the  ward,  and  good  faith  on 
the  part  of  the  guirdian. 
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5^p^^-      A  s6licitor  to  a  commission  of,  or  fiat  in,  bankrvptqr^ 
soiwitor  to  purchasing  the  estate  from  the  commissioners  ;(r)  and  a 
solicitor  conducting  a  sale  under  a  decree  and  purchasing 
Solicitor  of  the  estate  :{s}  and  the  solicitor  or  agent  of  a  person  dis- 
pureiiMer.    qualified  from  purchasing,  would,  it  is  corveeiTed,  in  gene- 
ral, be  unable  to  purchase  on  his  own  account  :{t)  but,  in 
a  recent  case,  under  special  circumstances,  the  solicitor 
to  a  fiat  was  allowed  to  purchase  part  of  the  estate  :[u) 
stewani.  A  Steward  Gontractii>g  for  a  lease  from  his  employer, 

[*19]       *to  sustain  which,  he  must  show  the  fairness  of  the  trans- 
action :{w) 
TrusceM.         Trustccs,  uulcss  merely  such  i©  name,(ar)  can  only 
purchase  subject  to  special  restrictions  :(y)  and  there  wilt 
be  an  additional  objection  to  a  purchase  by  a  trustee,  if 
the  object  of  the  trust  were  apparently  to  secure  to  the 
cestui  que  trust  a  continuing  control  over  the  property  :{z) 
Who  We        But,  of  course,  the  mere  fact  of  a  person  having  been 
tra«.  named  as  a  trustee  will  not  affect  his  capacity  to  pur- 

chase, if  he  decline  the  trust  ab  initio  ;  and,  it  is  not  es- 
sential that  he  should  ejcecute  a  deed  of  disclaimer  :(a) 
TVwteM  for  A  trustee  whose  duty  it  is  to  purchase  particular  pro- 
perty for  his  cestui  que  trusty  (e.  ff. :  a  trustee  of  renewa- 
ble leaseholds,  bound,  if  possible,  to  renew,)  shall  never 
buy  it  for  himself;  even  though  the  proposed  vendor  po- 
sitively refuse  to  part  with  it  for  the  benefit  of  the  cestui 
que  trust.{b) 
Incompetent      But,  in  all  the  abovo  cases,  the  transaction  is  binding 

nurchajsier  '  ^ 

fen^ofVr"^  ^^  ^^®  purchaser ;  and  voidable  merely  at  the  option  of 

tiea  intereet* 
eU. 

(r)  Ez  parte  BenneU^  10  Ves.  381. 

(s)  SUivy  V.  Ranger,  12  Sim.  118. 

(0  Dawnes  v.  Grazebtook,  3  Mer.  909 ;  WkUemb  v.  Minckin,  5  Mad.  91; 
InreBloyes'  7Vi««,l  Mac.fea4eB;  butsee  AJiMw2ey  v.£tniMtf<^3Mac. 
&  a.  17. 

(w)  ExparUWaUs,\  DeG.265. 

(tp)  ^eeFordSelseyY.Rkoades,%^\m.Sb^i,4Q\  1  Bli.N.S.l. 
(.t)  See  Waters  Y.  Groom,  11  CI.  db  Pin.  684-,  irhere  the  qaestion  wa«, 
>^hether  the  purchaser  was  a  trustee,  or  merely  a  creditor  holding  security, 
(y)  As  to  which,  vide  infra,  p.  21. 
{z)  ScoU  V.  Davis,  4  Myl.  Sb  Cr.  87, 90. 
(a)  Stacey  v.  Elph,  1  M.  db  K.  195. 
(6)  Ex  parte  Bennett,  10  Ves.  395  j  sec  TurTierv.  Trelatony,  12  Sim.  49, 
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ihe  parties  originally  interested  in  the  property,  or  their  ^^v^^  ^ 
representatives. 

On  the  other  hand —  Rule  aw* 

An  execution  creditor  may  buy  the  property  sold  under  ^iitioQ  cm- 
the  execution  i(t) 

A  solicitor,  generally,  is  under  no  positive  disability  to  STm^i^^ 
purchase  from  his  client;  but,  if  the  transaction  be  im*  Sto/^^^u^ 
peached,  he  must  prove  its  fairness ;  and,  that  he  gave  ^^^^^' 
*his  client  all  the  information  respecting  the  subject  of  the       [*20] 
purchase  which  he  himself  possessed :  but,  he  need  not 
have  pointed  out  a  mere  speculative  advantage,  (such  as 
the  possibility  of  an  unplanned,  though  contemplated  rail* 
road,  running  near  the  property,)  which  might  be  reason* 
ably  supposed  to  be  equally  in  the  knowledge  of  both 
parties  :(el)  nor  does  the  tact  of  the  consideration  having 
in  part  consisted  of  costs  necessarily  invalidate  the  trans- 
action ^e)  nor  does  the  rule  extend  to  prevent  a  purchase, 
by  a  solicitor,  of  his  client's  property  in  respect  of  which 
he  has  not  been  professionally  employed ;(/)  or,  his  pur- 
chasing  by  auction  his  client's  property  if  he  have  not 
acted  for  him  professionally  in  respect  of  the  sale.(g')[l] 

The  son  or  other  relation  of  a  trustee  or  other  disquali-  ^.Jj^^* 
fied  person,  may  purchase  bona  fide  on  his  own  account ;  ptt"*«»f' 
and,  although,  in  the  case  of  a  trustee  selling  to  a  relation, 
the  relationship  is  calculated  to  excite  suspicion,  which, 
if  confirmed  by  any  other  circumstance,  it  would  require 
a  very  strong  case  to  remove,(A)  the  court  will,  in  the  ab- 

(<:)  Stratford  v.  TiryiMm,  Jac.  418. 

{d)  See  Eitoards  v.  Meyrick,  2  Ha.  60,  where  the  earlier  cases  are  cited 
and  reviewed :  see  Rudd  v.  SeweU^iJoi,  883,  C. ;  and  Thomas  v.  PMUips, 
11  Jar.  80. 

(e)  Edwards  7.  Meyriek,  ubi  supra, 

(/)  2  Y.  &  C.  Exch.  520;  2  Ha.  68. 

(^)  AusHn  V.  Chambers,  6C1.  &  Fio.  1. 

{k)  See  F^rraby  7.  Bobson,  2  Ph.  261. 

[1]  The  burthen  of  establishing  the  perfect  fkimess  of  a  transaction 
between  attorney  and  client,  is  thrown  upon  the  attorney,  upon  the  gene- 
ral role,  that  he  who  bai*gains  in  a  matter  of  advantage  with  a  person 
placing  confidence  in  him,  is  bound  to  show  that  a  reasonable  use  has 
been  made  of  that  confidence.  If  no  such  proof  is  established,  courts  of 
equity  treat  the  case  as  one  of  constructi7e  fraud. 
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^'"P"'  ^-  Bence  of  fraud,  even  decree  specific  performance  at  the  suit 

of  the  purchaser,  (i) 
Tenant  for       A  tenant  for  life  under  a  settlement,  whose  consent  is 

Ufa  on   sale  .   .  .  -  /•       i     «         . 

bjr  Truaieea  rcquisite  to  the  oxercise  of  a  power  of  sale  by  the  trustees. 

withhiacon-        *  r  j  ^ 

'^^  '  may,  nevertheless,  purchase  from  them  under  the  power;(A:) 
but,  this  is  an  avowed  exception  from  the  general  rule ; 
and  was  so  decided  by  Lord  Eldorty  on  the  ground  of  its 
beiog  dangerous  to  unsettle  the  practice  of  convey- 
ancers.(/) 
r*21]  *A  trustee  may  either  simply,  though  expressly,  hold 

^a!^S^'    the  property  in  trust  for  others;  or,  although  not  nomi- 


trustees — 


different      ually  a  tTustee,  he  may  yet  owe  duties  to  others  in  res- 
truflu         pect  of  it  which  invest  him  with  a  fiduciary  character  in 

the  contemplation  of  the  court ;  or  he  may  actually  hold 

it  in  trust  to  effect  a  sale. 
So,  his  cestuis  que  trust  may  be  either  suijurisy  or  the 

contrary,— as  infants,  married  women,  &c.  &c, 

S7y?r"  I^  ^^^s  «^^^  *PP^'  ^hat  the  rule  against  purchasing 
chase.  affects  mere  dry  trustees ;  e.  g. :  a  trustee  to  preserve 
contingent  remainders,(m)  or  (it  is  conceived)  a  trustee  to 
bar  dower,  or  of  a  term  for  years  assigned  to  attend  the 
inheritance,  or  of  a  mere  outstanding  legal  estate,  or,  in 
fact,  a  trustee  of  any  description  who  cannot  possibly 
derive  in  the  transaction  any  advantage  from  his  fidu- 
ciary character.(n) 
Purchase  by      Nor  is  a  trustec  who  comes  within  the  restrictive  rule 

active  truB-     ,  11        /•  1        .         - 

S5S°JSe     mcapable  of  purchasmg  from  the  cestuis  que  trust,  if  they 
mgrtmaybe  be  suijuris ;  but,  in  any  such  case,  the  court  looks  at 
Test  of        the  transaction  with  a  jealous  eye  ;(o)  and  the  question  to 
▼aiidny.      ^  determined  is,  not  whether  the  price  is  fair,  but  whe- 
ther the  purchaser,  having  held  a  confidential  situation 
previously  to  the  purchase,  has,  at  the  time  of  the  pur- 
chase, shaken  off  that  chauracter,  by  the  consent  of  the 

(i)  Bug.  892 ;  see  Coles  v.  Trecothick,  9  Ves.  134. 

(A)  Howard  v.  Ducane^  Turn.  &  R.  81. 

(Z)  Turn.  <&  R.  86  and  87 ;  3  Russ.  432. 

(m)  11  Ves.  220. 

In)  See  1  Sim.  &  St.  567. 

((')  Davidson  v.  Gardiicr,  Sug.  890.  ? 
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fxstui  que  trusty  freely  given,  after  full  information,  and  ^^^''*p^'* 
has  bargained  for  the  right  to  parchase.(p) 

So,  where  the  sale  by  auction  is,  in  fact,  conducted  by  Saie  am. 
the  cestui  que  trusty  a  purchase  at  an  adequate  price  by  JJJJJ^Is 
the  trustee  for  sale  may,  perhaps,  be  8upported.(y)  ftiS^whT* 

In  the  case  of  a  trust  for  trie  benefit  of  creditors,  there  ^'  J***V 

'  PurehaM  Yty, 

is  little  doubt  that  the  consent  of  the  majority  will  not  SSSS^iUi 
*bind  the  minority,  so  as  to  render  valid  a  purchase  by  ^SSSSt^! 
the  trustee  for  sale.(r)  *"^*"r*221 

The  solicitor  of  a  cestui  que  frl^^^  has  no  general  autho-  soudtoror 
rity  to  authorize  a  purchase  by  the  trustee.(^)  ^<  wnot 

'  consent  to 

A  trustee  cannot  get  rid  of  his  incapacity  by  resigning  ^^' 
the  trust* or  confidential  situation;  for  he  would  still  re-  Re«i«nAtioD 

of  trust  oDca 

tain  the  knowledge  he  had  acquired  while  in  office.(^)       f^^*^-^ 
And  the  circumstance  of  a  trustee  or  agent  purchasing  Purchasa  in 
in  the  name  of  a  third  person  is  indicative  of  fraud,  and  another 

'^  '  auBptdoaa. 

the  sale  will  more  readily  be  set  aside.(t^) 

Where  the  cestuis  que  trust  or  any  of  them  are  not  sm  J^;*^^  *^ 
juris^  a  purchase  by  a  trustee,  who  comes  within  the  re-  SSSJarT*^ 
strictive  rule,  can  be  safely  effected  only  under  an  order  a^tVf^ 
of  the  court ;  which  order  will  not  be  made  unless  to  the 
evident  advantage  of  the  trust  ;(r)  and  it  is  presumed 
that  he  would  have  to  pay  the  costs  of  the  suit. 

We  may  next  consider  the  nature  of  the  risk  incurred  luakia- 

'  eoiradbr 

hy  the  trustee  or  other  person  purchasing  while  under  ^^J^JJJJJ^ 
any  incapacity  of  the  second  description. 

1st,  He  may  be  required  to  reconvey  the  estate,  sup-  gjLSS  ^ 
posing  he  has  not  sold  ix.{w)  *^^^^  5 

2ndly,  He  may  be  obliged  to  let  it  be  put  up  to  sale,  StSi^to 
and  to  leconvey  to  another  purchaser  if  a  better  can  be  ^^^* 
found ;  but  if  not  to  keep  \i,[x) 

(p)  Per  Lord  Eldon,  Ex  parte  James^  8  Yes.  533. 

{q)  See  Coles  v.  Trecolhick,  9  Yes.  234. 

(r)Sug.  895;  6  Yes.  628. 

(j)  Downes  v.  Orazebrookj  3  Mer.  209. 

(t)  8  Yes.  352 ;  and  see  Carter  7.  Palmer,  8  CI.  &  Pin.  657. 

(i*)  Lord  Hardwicke  v.  Venhonj  4  Yes.  411 ;  In  re  Bloijes*  Trusty  1. 

(r)  See  5  Yes.  681. 

(w)  6  Yes.  627. 

(t)  Ex  parU  Reyndds^  5  Yes.  707. 
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ChsptarL 

or  toaccoant 
for  profit  if 
he  has  aoU. 

'  Sub-pur- 
chMer  with 
aotice  ia 
«jmikrir 
liable. 

[•23] 

TemaopMi 
which  a  r»- 
conTeyanoe 
will  be  do- 
creed. 


What  ex- 

penaeeal- 
lowecL 

Profiti  to  be 

accouniMi 

lor. 


Ifaothfaif 
due  tohiM 
heiMietat 
ooeereco*- 
▼ey. 

What  allow- 
mcesfor 
bnildion 
psUeddown. 


MuetieMB- 
▼eyateaoe 
aoieai  de- 
cree gt^ 
him  a  Ben 
for  balance 
dm. 


Srdly,  If  he  have  resold  it  at  a  profit,  he  may  be  rei* 
quired  to  account  for  such  profit.(y) 

And  a  sub-purchaser,  bajring  with  notice  of  the  cir- 
cumstances creating  the  incapacity  in  the  original  pur* 
chaser,  *is  in  the  same  predicament,  if  the  sale  be  im* 
peached.(j27)  * 

In  the  first  of  the  above  cases,  the  purchaser  will  be 
credited  with  his  original  purchase  money  and  interest  at 
£4  per  cent,^  and  all  sums  expended  by  him  in  substan- 
tial improvements,  (unless  he  have  been  guilty  of  actual 
fraudiX^)  (as,  in  one  case,  buildings  erected,  and  inclo- 
sures  made,XA)  or  in  repairs  ;(c)  and  interest  from  the 
time  of  the  advances ;  and  will  be  debited  with  rents  re- 
ceived by  him,  an  occupation  rent  for  any  part  occupied 
by  himself,(c2)  and  his  receipts  for  the  sale  of  timber,  &c. 
with  interest ;  and,  also,  with  the  estimated  amount  of 
deteriorations,  (if  any;)(6)  and  on  receiving  the  balance, 
(if  in  his  favor,)  he  must  reconvey. 

And  if  nothing  appear  to  be  due  to  him,  he  mnst  give 
up  his  purchase  without  receiving  any  further  considera- 
tion-(/) 

In  making  the  above  estimates,  buildings  pulled  down, 
will,  if  incapable  of  repair,  be  valued  as  old  materials,  but 
otherwise  as  buildings  standing.(^i^) 

Where  the  decree  directs  a  reconveyance,  and  an  ac« 
count  and  payment  of  the  balance  to  the  purchaser,  but 
does  not  in  terms  give  him  a  lien  for  such  balance  upon 
the  estate,  the  reconveyance  must  be  made  at  once,  with- 
out waiting  for  the  accounts.(A) 


(y)  FbxY.  Macretk,2BT0,  C.  C.  400. 

{z)  Sag.  899. 

(a)  Baugh V.Price,  1  Wils.320;  see  ffoweU  v.  HmceU,  2  Myl.  &  Cr. 
478 ;  and  Turner  v.  Trelaicny,  12  Sim.  49. 

(fi)  York  Buildings  Company  v.  Mackenzie ^  8  Bro.  P.  C. ;  see  pp.  5(5 
and  71. 

(c)  Necessary  repairs  are  allowed  for,  even  in  cases  of  fraud ;  1  Wils.  322. 

{d)  Ezparte  James,  8  Ves.  351. 

(e)  Ex  parte  BenneU,  10  Ves.;  see  p.  401. 

(/)  Greenlaw  v.  King,  3  Beav.  63. 

(g)  Robinson  v.  Ridley,  6  Madd.  2. 

{k)  Trevelyan  v.  Charier,  9  Beay.  140. 
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'   The  estate,  if  put  tip  for  resale,  will  be  put  up  at  the  dupuir  u 
amount  of  balance  d(ie  to  the  purchaser,  ascertained  as  Terms  on 

*  which  esuila 

just  *mentionea,(t)  and,  if  there  be  no  advance,  he  must  j*[} »»  ^ 
keep  the  estate :  in  a  modem  case,  where  permanent  im-  ifno  ad. 

■^  *  raaca,  pur- 

provements  had  been  made,  it  was  put  up  at  its  im-  ^^rj""^ 
proved  value,  subject  to  the  question  whether  he  should  At  what 

'  w  *  smouut  put 

be  allowed  the  amount  of  such  ]mprovement8.(7')  "p* 

In  the  case  oi  a  resale,  the  cestuis  que  trust  cannot,  if  ^"^/JJ}^ 
the  estate  were  bought  in  one  lot,  insist  on  its  being  put  ^'^YioAi 
up  in  several  lots,(A:)  nor,  it  is  conceived  allotted  other-*       *-     -* 
wise  than  as  it  was  bought ;  to  affect  the  change  they 
must  take  it  off  the  purchaser's  hands  on  the  terms  we 
have  already  mentioned.(/) 

The  third  rule  would  extend  to  a  purchaser  who,  by  PuTehamr 

_  having  mora 

sale  of  wood,  minerals,  &^  had  more  than  repaid  him-  ^'n  rfp«i<i 
self  his  purchase  money,  expenses,  and  interest  ;(m)  or  JjJ^iJS^ 
who  had  made  a  similar  profit  by  merely  letting  the  pro- 
perty, (which  in  the  case  of  unexpected  public  improve*  % 
ments  might  often  easily  happen  in  the  course  of  a  few 
years,  although  the  original  price  were  perfectly  fair ;)  it 
is  apprehended,  that,  in  either  of  these  cases,  he  would 
have,  not  only  to  reconvey,  but  also  to  pay  the  balance 
found  due  from  him.(n) 

If,  in  any  of  the  above  cases,  the  purchaser  has  paid  PurfhaMr 
purchase-money  into  court,  and  it  has  been  invested,  he  ^^^J^^ 
will  neither  gain  nor  suffer  by  a  rise  or  fall  in  the  funds.(o)  ^^o^,^, 

And,  as  a  general  rule,  a  trustee,  though  free  from  ^J^^,  ^^ 
fraud,  must  pay  the  costs  of  a  suit  occasioned  by  his  im-  "toawia. 
proper  dealing  with  the  estate  :{p)  such  is  the  almost  in- 
variable practice  where  the  cestuis  que  trust  are  infants; (9) 
in  other  *cases,  however,  the  rule  is  sometimes  relaxed  [**25] 

(i)  Vide  supra,  "p.  93]  Ex  parte  Bughes^  6  Yes.  Gil, 

(»  WiUiamsim  r.  Seader,  3  Y.  AC.  717. 

(k)  8  Vte.  351. 

(0<Sii^a,p.33. 
-   (m)  York  Bladings  Compawy  Y.  Mackenzie^  8  Bro.  P.  C.  see  p.  71 . 

{n)  S.  C,  and  see  6  Yes.  €32 ;  and  the  decree  in  Neesom  v.  Garkson^  3 
Ha.  176 ;  4  Ha.  97. 

(o)  8  Yes.  351. 

(|»)Sng.898. 

iq)  See  &ander»n  v.  Walker,  13  Yes.  COl. 


25  RESTRICTIONS  ON  GENERAL  CAPACITY 

'Chapter  I.  where  the  trustee  is  free  from  all  moral  blame  ;(r)  and  in 
'  one  instance  it  would  seem  that  he'was  even  allowed  to 

receive  a  sum  on  account  of  costs.(5) 
Tims  allow.      But  a  cestui  que  trust  wishing  to  impeach  a  sale  must 
peadd^     do  SO  withiu  a  reasonable  time ;(/)  which  generally  is  less 
than  the  time  allowed  by  the  statute  of  limitations :  a  de- 
lay of  eighteen  years  has  been  held  to  amount  to  an  im- 
plied confirmation  of  the  transaction  ]{u)  ten  years  have 
been  allowed  in  the  case  of  an  individual  ]{v)  and  twelve 
in  the  case  of  creditors  ]{w)  but,  the  general  tendency  of 
modem  decisions  is  still  further  to  discourage  stale  de- 
ciasKsmore  mands ;  a  longer  time,  however,  is  allowed  a  class  of  per« 
iodividuaiB.   SOUS,  as  Creditors,  than  would  be  allowed  an  individ- 

ual.(x) 
From  whftt      And  time  will  not  run  against  a  cestui  que  trust  until 

.period  time  * 

begioa  to  hc  bc  suijuris,(y)  and  aware  that  the  trustee  was  impro- 
perly the  purchaser  ]{z)  nor  will  it,  in  general,  run  against 
^  him,  so  long  as  his  interest  is  contingent,  or  reversion- 

ary,(a)  or  (in  particular)  dependent  on  the  will  of  the  pur- 
chasing trustee,  or  of  a  party  implicated  in  the  breach  of 
trust  :{b)  it  does  not  appear  that  the  poverty  of  the  cestui 
que  trust  is  in  itself  an  excuse  for  laches^{c)  although  it 
would,  probably,  have  an  effect  upon  the  court  if  united 
-  with  other  circumstances,  (rf) 

ronfiria.         *Lastly,  a  cestui  que  trust  may  confirm  a  voidable  pur* 

cionofv^a^ 
ble  purcfflDe 
requiai(e  to.       (r)  Baker  V.  Carter,  1  Y.  &  C.  Ex.  250. 

'  (s)  See  Dovmess  v.  Cfrazebrookj  3  Mer.  209. 

(0  1  Jac.  &  W.  59  J  Lard  Selsey  v.  Rhaades,  1  Bli.  N.  S.  1  j  Ru4d  v.  Sew-* 
eff,4Jur.882,C. 

{u)  Gregory  v.  Gregory,  G.  Coop.  201 ;  Jac.  631. 

(v)  HaU  V.  Noyes,  cited  3  Ves.  748. 

iw)  Anon,  cited  6  Ves.  632. 

(z)  Whickcote  V.  Lawrence,  3  Ves.  740. 

(y)  Lewin  on  Trusts,  371;  CaOTp6ei?v.ira/iter,5Ves.678,682. 

{z)  Chalmer  v.  Bradley,  1  Jac.  &  W.  51 ;  Charter  v.  Trevdyan,  11  CI.  &. 
Fin.  714. 

(a)  Duke  of  Leeds  v.  Lord  Amherst,  2  Ph.  117;  Bennett  v.  CoUey,  5  Sim. 
181 ;  Bowen  v.  Evans,  1  Jo.  &  L.  178 ;  Roberts  v.  TunstaU,  4  Ha.  257. 

{b)  Roberts  v.  T^nstaU,  4  Ha.  257. 

(c)  S.  C. 

(d)  Gregory  v.  Gregory,  G.  Cooper,  201 ;  and  see  Oliver  v.  Omrt,  8  Pri. 
168. 
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chase  by  his  trustee,  &c. ;  but,  to  make  his  confirmation  ^^p^'  '• 
binding,  he  must  be  suijuris,{e)  fully  aware  of  the  mate- 
rial fact8,(/)  and  that  he  can,  if  he  please,  impeach  the 
transaction  ](g)  he  must  be  under  no  undue  influence,(A) 
the  confirmation  must  be  a  solemn  .and  deliberate  act,(i) 
free  from  any  pressure  resulting  from  the  original  trans- 
action,(^*)  and,  in  the  case  of  a  plurality  of  cestuis  que  trusty 
it  must,  to  be  effectual,  be  the  act  of  all,(A:)  as  a  majority 
cannot  bind  the  minority. 

And  we  may  here  remark,  that  conduct,  or  language,  ^^^. 
on  the  part  of  a  cestui  que  trust  who  is  sui  juris,  and  JJ^JJ^jJ^J" 
which,  if  it  had  occurred  upon  or  previously  to  the  com-  J^SfSJ!** 
mission  of  the  breach  of  trust  might  have  amounted  to  ^^ 
acquiescence,  and  have  precluded  him  from  all  right  of 
complaint,  may,  if  it  occur  subsequently  to  the  breach  of 
trust,  be  wholly  insufficient  to  confirm  the  transaction,  or 
to  release  the  trustee  from  liability.(/) 

(jD  Ckalmer  v.  Bradley ^  1  Jac.  dtW.  51  j  see  Wedderbwm  v.  Wedderbwn, 
4M7l.&Cr.41. 

ig)  1  P.  Wms.  727. 

(A)  Lewin  on  Tmsts,  374. 

(i)  Carpenter y.  Heriot,  1  Ed,  338;  see  De MatUmorency  v.  Devereux,  7 
CI.  &  Fin.  188. 

(i)  Woody.  Daumes,  IB yea.l2d, 

(it)  6Ve8.G28. 

(0  5  Myl.  dt  Cr.  218 ;  and  see  2  Ph.  123. 


«3f  SALES  BY  FIDUCIARY  VENDORS 


^^'"P^"'  •CHAPTER  IL 

AS  TO  SALES  BY  FIDUCIARY  VENDORS* 

1.  As  to  the  time  of  sale. 

2.  The  manner  of  sale. 

3.  The  consideration. 

4.  General  points  relating  to  sales  by  fiduciar J/ vendors. 

fytjSay  ^  Under  the  tertDi  fiduciary  vendors,  we  may  comprise 
▼andoiik  agents  for  sale,  assignees  of  bankrupts  and  insolvents, 
mortgagees  with  powers  of  sale,  persons  selling  under  the 
special  authority  of  railway  and  other  acts  of  parliament, 
and,  in  particular,  of  the  lands  clauses  consolidation  act, 
1846,  (and  who  may  be  conveniently  described  by  the 
general  appellation  of  statutory  owners,)  and,  lastly,  trus- 
tees selling  in  pursuance  of  either  an  express  trust  or  only 
a  permissive  power ; — the  term,  trustees,  being  also  held 
to  include  executors,  when  selling  freeholds  or  copyholds 
in  exercise  of  a  power  expressed  or  implied,  and  personal 
representatives  generally,  whea  selling  the  chattels  real 
of  their  testator  or  intestate, 
^idew?*'  We  may  consider  sales  by  such  vendors,  with  reference 
^So^l'^  to  the  questions.  When  ought  they  to  sell?  How  ought 
they  to  sell  ?  and.  For  what  price  ought  they  to  sell  ? 
and  then  refer  to  some  points  which  cannot  conveniently 
be  classed  under  any  of  the  above  heads. 

Atto^im.  (1)  When  ought  they  to  sell  ? 

Byagmtf.  An  agent  for  sale,  should,  subject  to  a  reasonable  exer- 
r«2gi  cise  of  discretion,  sell  with  all  convenient  speed. 
A«i  eefof  'Assiguccs  of  s  bankrupt  should  also  sell  without  auy 
j£gi™2Idi-  ^unnecessary  delay  ;(a)  and  any  single  creditor  may  insist 
iSiiiflrnii?'  ^n  a  sale  ;  and,  if  he  so  insist,  it  is  doubtful  whether  the 
court  can  refuse  its  assent  ;(&)  until  creditor's  assignees 

(a)  Ex  parte  Goring,  I  Ves.  jun.  169. 

(b)  S^C.i  and  see  6  Yes.  622 ;  Ex  parte  MOlcr,  I  Mon.D.S^DeG,U. 
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are  chosep,  the  official  assignee  alone  may  sell  under  the  ^^p**'  "• 
order  of  the  court,  if  the  court  consider  that  delay  would 
he  prejudicial  to  the  bankrupt's  estate ;  after  creditors' 
assignees  are  chosen,  the  official  assignee  is  not  to  inter- 
fere in  directing  the  time  or  manner  of  efifecting  a  sale. 

An  assignee  of  an  insolvent,  under  the  1  &  2  Tict.  c.  AmAgMee  of 
110,  must,  in  the  absence  of  special  direction  by  the  court, 
sell,  if  practicable,  within  six  (lunar)  months  after  his  ap- 
pointment ;((2)  but  a  sale  is  not  necessarily  invalid  by  rea- 
son of  its  being  made  after  such  period  has  elapsed.(6) 

A  mortgagee  with  power  of  sale  may  sell  without  wait-  MortgagsM. 
ing  for  the  concurrence  of  the  mortgagor ;  nor  does  a  sti-  ownon. 
pulation  in  the  mortgage  deed  that  the  mortgagor  shall,  if 
required,  join  in  any  sale,  entitle  a  purchaser  to  require 
his  concurrence.(/)[2] 

(c)  13  &  13  Vict  c.  106,  8. 40 ;  and  as  to  estate  of  insolvents  petitioning 
under  5  &  6  Vict.  c.  116,  see  7  &  8  Vict.  c.  96,  s.  10. 

(d)  See  8. 47;  and  see  last  note. 

(e)  Mather  y,  Priestmian,  9  Sim.  352 ;  Cole  y.  Coles,  6  Hare,  517. 
(/)  Cw<ferv.Jlfdr^«»,  18Ves.344. 

[1]  The  usual  discretion  is  to  sell  with  all  conrenient  speed,  which  is  ^ 

no  more  than  the  ordinary  duty  implied  in  a  trustee,  and  there  must  ne- 
cessarily be  some  discretion,  which  the  trustee  may  safely  exercise.  If 
there  are  several  trustees,  one  is  not  bound  to  surrender  his  opinion  as  to 
the  fittest  time  of  sale,  to  the  other ;  and,  acting  providently,  they  may 
baj  in  the  estate ;  but  trustees  who  do  buy  in  an  estate  and  delay  the 
re-sale,  incur  a  great  risk  of  answering  for  any  loss  which  may  be  sus- 
tained.   Sug.  on  Vend.  vol.  1 ,  p.  63, 

The  court  has  refused  to  stay  the  sale  by  trustees,  although  to  be  made 
the  next  day,  and  notice  of  the  intended  sale,  was  alleged  to  be  much  short* 
er  than  usual.    U). 

p]  Where  the  trust  for  sale  was  in  the  mortgagee,  the  court  thought 
the  moftgagor  might,  when  due  notice  had  not  been  given,  so  as  to  afford 
a  fair  probability  of  an  advantageous  sale,  relieve  himself,  by  giving  no- 
doe  to  the  purchaser  that  he  had  filed  a  biU  to  impeach  the  sale,  and  that 
it  was  better  to  put  him  to  the  inconvenience  of  an  additional  party  to  his 
suit  than  to  risk  a  possible  injury  to  the  mortgagee,  by  interrupting  the 
nle.    Sug.  on  Vend.  voL  1,  p.  64 ;  6  Madd.  10,  cited. 

Where  there  was  an  equitable  mor^^age,  with  a  power  of  sale,  although 
the  mortgagee  was  precluded  from  selling  the  estate  for  a  stipulated  pe- 
riod, yet,  the  mortgagor  having  become  bankrupt  within  that  period,  the 
court  made  an  order  for  an  immediate  sale,  upon  the  petition  of  the  mort- 
gagee, against  the  wish  of  the  assignees.    lb. 
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^^p*^°-  Statutory  owners  must,  of  course,  sell  within  such 
limits  (if  any)  as  to  time  as  are  prescribed  by  the  act  un- 
der which  they  derive  their  powers ;  the  lands  clauses 
consolidation  act,  1845,  seems  to  impose  no  restrictions  as 
to  time  upon  the  purchase  of  lands  by  agreement;  although 
it  limits  the  time  for  compulsory  purchases  by  the  com- 
pany to  a  period  of  three  years  from  the  passing  of  the 
special  act,  unless  some  other  period  be  therein  pre- 
scribed ]{g)  and  it  would  seem  that,  in  the  absence  of  re- 

r«29]  striction,  *even  a  compulsory  power  could  be  exercised 
without  reference  to  lapse  of  time.(A)  It  is  sufficient  if 
the  company,  within  the  limited  period,  give  notice  of 
their  intention  to  take  the  lands,  and  summon  a  jury  to 
assess  their  value.(t) 

Tnu»MMfyt  Trustees  for  sale  are  not,  by  the  usual  direction  to  sell 
with  all  convenient  speed,  precluded  from  exercising  a 
reasonable  discretion  as  to  the  time  of  sale ;  nor  need  one 
co-trustee  adopt  the  opinion  of  another.(j) 

J^^J^  It  is  laid  down  that,  in  the  absence  of  any  special  direc- 

MU^immedi.  ^^^^^  trustecs  for  sale,  should,  subject  to  a  reasonable  exer- 
cise of  discretion,  sell  with  all  convenient  speed  ]{k)  in 
practice,  however,  trustees  of  a  will  or  settlement  are  not 
generally  considered  bound,  under  the  ordinary  trust  for 
sale,  nor  is  it  usual  for  them  to  sell,  except  upon  the  re- 
quest of  some  one  or  more  of  their  cestuis  que  trusty  or 
under  circumstances  which  render  a  sale  necessary  or  ex- 
pedient ;(/)  or  unless  the  property  is  not  of  a  permanent 
character :  after  a  bill  is  filed  for  the  administration  of  the 

(g)  L.  C.  C.  Act,  1845,  sect  123. 

(h)  Thicknesse  v.  Lancaster  Canal  Company ^  4  Mee.  &  W.  472. 

(i)  Brocklebank  v.  WkUehaven  Jwnctian  Railway  Company ^  15  Sim.  632 ; 
ajod  see  Reg,  y.  BvrmingJiam  and  Oxford  Junction  Railway  Company,  15  L. 
T.  392. 

( j)  Buxton  v.  Buxton,  1  Myl.  db  Cr.  80 ;  bat  see  7\iylor  y.  Tabrum,  6 
Sim.  281.  It  has  been  recently  held,  by  the  Vice-ChanceUor  of  England, 
that  snryiying  trustees  can  make  a  good  title  and  receiye  the  pnichaae- 
money,  although  the  trust  instrument  directs  any  yacancy  to  be  filled  up 
within  a  specified  time  which  has  elapsed  \  Warbwrton  y.  Sandys,  14  Sim. 
622 ;  sed  qu. 

(Jt)  Sug.  57. 

(0  Dayidson's  Cony.  yol.  iy.  p.  342,  n. 
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trust,  trustees  cannot  sell  without  leave  of  the  court  ;(w)  chapter  n. 
it  was,  however,  held  by  the  Court  of  Queen's  Bench,  in 
a  recent  case,  that  the  power  of  an  executor  to  make  a 
good  title  to  the  chattels  real  of  the  testator  is  not  affected 
by  the  existence  of  an  administration  suit,  so  long  as  there 
is  no  decree.(n) 

^Trustees  of  a  power  of  sale,  with  the  usual  trusts  for  r*30] 
reinvestment  in  real  estate,  ought  not  to  sell  except  for  under 
some  good  reason  :(o)  the  court,  however,  will  not  control  aaie. 
a  bona  fitle  exercise  of  their  discretion  ;(p)  but  a  sale  by  a 
trustee,  after  a  cestui  que  trust  has  become  absolutely  en- 
titled to  the  property,  is  prima  fade  invalid.(9) 

When  the  instrument  creating  the  trust  fixes  the  time  J^'JJjJorof 
for  sale,  this  cannot  be  anticipated  either  by  the  trustees  SJ^StSpS^' 
or  the  court,  however  ruinous  the  delay  may  be  to  the  delay  S?"*** 
estate :  e.  g, ;  where  a  testator  directed  an  advowson  to  be  p"J"^"*^' 
sold  upon  the  death  of  A.  the  incumbent^  the  court  held 
that  it  had  no  jurisdiction  to  sell  in  A.'s  lifetime,  although 
upon  his  death  it  would  be  necessary  to  present  a  new  in- 
cumbent before  any  sale  could  be  efrected.(r) 

And,  on  the  other  hand,  where  a  settlement  of  a  rever-  Rerenion 

maj  be  sold 

sion,  in  terms  authorized  a  sale  at  any  time  with  the  con-  «°der  tmec 

'  ^  in  aettle- 

sent  of  the  tenant  for  life  under  such  settlement,  it  was  {hS^^' 
held  that  the  trustees  might  proceed  to  an  immediate  sale,  ^^IL^^ 
although  its  effect  would  be,  under  the  trusts  declared  of  aiun^Z 
the  purchase-money,  to  vary  the  rights  oi  the  cestuis  que 
trust  by  giving  such  tenant  for  life  an  immediate  in- 
come.(«) 

Powers  of  and  trusts  for  sale  are  often  exercisable  only  oondMooai 
under  certain  specified  conditions  j  when  this  is  the  case,  ^  »u^ 


for  sale. 


(»)  Walker  Y.  Smalwood,  Amb.  676. 

(«)  Neeves  v.  Bwrrage^  14  Jur.  1T7,  sed  qu. 

(a)  Sag.  63. 

(jp)  2  Sag.  Pow.  470;  as  to  the  validitj  of  a  power  of  sale,  with  refe- 
rence to  the  rale  against  perpetuities,  see  Wood  ▼.  ITAife,  4  Mjrl.  &  Cr. 
460 ;  Nelson  y.  CaUow^  15  Sim.  353 ;  and  cases  cited. 

(?)  Jeferson  v.  Tyrer,  9  Jur.  1083,  V.  C.  E. 

(r)  Johnstone  y.  Baber,  8  Beav.  333 ;  see  Bladdow  y.  Laws^  2  Hare,  40 ; 
GotUng  ▼.  Carter,  1  Coll.  652. 

(«)  dark  y.  Seymow,  7  Sim.  67;  and  see  Tasker  y.  SmaU,  6  Sim.  625; 
Blackwood  y.  Borrowes,  4  Dm.  6l  War.  441 ;  OiUs  y.  Homes,  15  Sim.  359, 
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chnptBtn  and  a  sale  is  made  in  breach  of  a  condition,  the  purchaser's 

safety  would  seem  to  depend  upon  the  following  conside* 

Babmqueat  rations,  viz :  1st,  whether  the  condition  is  subsequent  or 

and  prece-  * 

dent  coDdi-    precedent ;  and  2ndly,  whether  it  affects  the  title  to  the 

[*31]       *legai  estate :  if  it  merely  affect  the  equitable  title,  an  apt 

^^       '  declaration  in  the  instrument  creating  the  trust  or  power 

will  protect  the  purchaser  against  the  non-performance  of 

a  precedent,(/)  and,  a  fortiori,  of  a  subsequent  condition ; 

as  in  the  case  of  an  ordinary  power  of  sale  in  a  mortgage, 

which  usually  contains  a  precedent  condition  that  certain 

notices  shall  have  been  given,  and  defaults  made  in  pay* 

ment ;  but  with  a  declaration  relieving  purchasers  from 

wmcuuy     liability  for  a  breach  of  such  condition :  if,  on  the  other 

where  legal  '  ' 

^^KnS^  hand,  the  exercise  of  a  power  is  to  affect  the  legal  estate, 
m^wito     ^^  where  land  is  limited  in  strict  settlement,  and  a  power 
D^on^.     is  givea  to  trustees,  in  certain  specified  events,  to  sell,  and, 
for  that  purpose,  to  revoke  the  old  and  appoint  new  uses, 
here,  unless  the  required  events  occur,  the  old  limitations 
remain  unaffected,  notwithstanding  any  attempted  exer- 
cise of  the  power ;  and  any  declaration  that  purchasers 
shall  not  be  bound  to  see  that  the  events  have  happened, 
would,  it  is  conceived,  be  inoperative.(t/) 
Rishtor  A  tenant  for  life,  under  a  will,  of  the  proceeds  of  sale 

tenant  for  '  '  ' 

ufetoraats  of  cstates  directed  to  bc  sold  with  all  convenient  speed, 

of  eetate  ^         ' 

uSku  "*  ^i^^>  ^^^^  ^^®  ®^^  ^f  twelve  months  after  the  testator's  de- 
cease, be  entitled  to  the  rents  of  the  estates,  although  they 
remain  unsold.(v) 

A*  to  the  (2.)  How  ouffht  they  to  sell  7 

mannar  of  ^     '  o  ^ 

powertoeeii  Au  agcut  or  trustec,  simply  authorized  to  sell  by  public 
d^noi^M-  auction  for  a  given  sum,  cannot,  whatever  may  be  the 
by  private    pricc  offcrcd,  scll  by  private  contract.(tr)[l] 


contract. 


(0  2  Sug.  Pow.  473. 

(u)  See,  as  to  the  construction  of  a  discretionary  trust  for  sale,  Lord 
RendUskamY.  MeuZf  14  Sim.  249. 
(r)  Vickers  v.  ScoU,  3  Myl.  &  K.  500. 
(tr)  Daniel  v,  Adams,  Amb.  4B5\InTt  Left,  8  Jar.  206,  C. ;  Sng.  56. 

■■  -i_  -    -    _ .  —  — . 

[1]  Such  a  sale  would  not  be  valid,  although  the  price  was  greater  than 
was  required.    Sag.  on  Vend.  vol.  1,  63. 
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And  an  express  authority  to  sell  by  private  contract,  ^*p^^  "• 
would  not,  it  is  conceived,  justify  a  sale  by  auction  ]{x)  r*32] 
'unless  the  authority  were  to  sell  for  a  given  sum,  and  powOTto  een 
the  price  obtained  at  the  auction  (after  payment  of  the  in-  contract,  au- 

■^  \  1-    ^  ^  thonzes  sale 

cidental  expenses)  exceeded  or  equalled  that  amount.        byaueuon. 

Nor  does  an  authority  to  sell  to  A.  for  a  given  sum,  ne-  ^T^'diSr^ 
cessarily  justify  a  sale  to  B.  for  that  (or,  it  is  conceived,  rizVUHT 
any  greater)  sum.(y)[l]  ^  *" 

The  assignees  of  a  bankrupt  may,  although  they  incur  ^f"^,J^ 
a  risk  in  so  doing,  sell  by  private  contract;  and  they  are  bSBS^-®^ 
justified  in  selling  in  lots  ]{z)  we  may  here  remark,  that  a 
sale  under  the  general  order  in  bankruptcy  should  be  con- 
ducted by  the  assignees,  and  not  by  a  mortgagee.(a) 

The  assignees  of  an  insolvent,  under  the  1  &  2  Vict.  c.  « insoivont; 
1 10,  (see  8.  47,)  must,  if  practicable,  sell  by  public  auc* 
tion,  in  such  manner,  and  at  such  place  or  places  as  shall 
be  directed  by  the  creditors  :  if,  however,  they  ineffectually 
uttempt  to  sell  by  auction,  they  can,  after  the  expiration 
of  the  time  (six  lunar  months)  limited  by  the  act,  sell  by 
private  contract,  with  the  consent  of  the. major  part  in 
value  of  the  creditors  present  at  a  meeting  duly  convened 
for  the  purpose  :(6)  nor  is  the  sale  necessarily  invalid  by 
reason  of  the  directions  of  the  creditors  as  to  the  manner 
of  sale  not  having  been  strictly  complied  with.(c) 

Mortgagees,  trustees,  and  agents  for  sale,  may,  in  the  ^^^J^ 
absence  of  restriction,  sell  by  private  contract  or  public  ^^^ 
auction  ;(cQ  they  should,  however,  as  a  general  rule,  unless 
specially  authorized  to  sell  by  private  contract,  sell  by 

{x)  See  and  consider  Daniel  v.  Adams^  Amb.  495. 

(y)  BuUed  v.  Lord  AHnger,  6  Jur.  410,  V.  C.  W. 

(z)  See  Bug.  56. 

(a)  ExparU  Cuddon,  3  Mon.  D.  d^  De  G.  302^  V.  C.  K.  B. 

lb)  Mather  y .  Priestman,  9  Sim.  352. 

(c)  Wright  y.  Maunder j  4  Beav.  512. 

(i)  Sag.  56. 

[1]  If  the  testator,  by  will,  directs  that  after  the  death  of  his  son,  his  ex. 
ecators  should  sell  his  land,  by  the  advice  of  A.  and  B.  and  A.  die  in  the 
nib  of  the  son,  a  sale  afterwards,  by  the  executors,  would  not  be  good,  for 
the  asMnt  of  A.  as  veil  as  B.  was  essential.  Cro.  Eliz.  26 ;  1  Leon  286 ; 
3n>.  106. 
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Chapter  n.  auction,  to  avoid  questions  with  their  beneficiaries,  as  to 

whether  the  price  obtained  w^s  adequate. 
b??o?d^^  They  may  also,  as  a  general  rule,  sell  either  altogether 
fJSoi-  or  in  parcels  ;(e)  subject,  of  course,  to  a  liability  to  be  'called 
'-  -'  to  account  in  Equity  if  they  adopt  a  mode  of  sale  which 
Bat  not  in  is  clearly  depreciatory :  but  it  may  be  doubted  whether, 
SmreB;  cveu  at  law,'a  power(/)  of  sale,  extending  to  the  entirety 
of  an  estate,  would  be  well  exercised  by  a  sale  of  an  un* 
standing  divided  share :  and  it  has  been  decided  that  trustees  for 
inunb^8oi3  sale  under  a  settlement  must  sell  the  standing  timber  with 

with  the  fee. 

the  estate,  although  the  tenant  for  life  be  unimpeachable 
of  waste  ]{g)  and  that  a  sale  of  the  estate,  apart  from  the 
timber,  is  void  at  law  :(A)  the  same  doctrine  would,  it  is 
conceived,  in  ordinary  cases,  apply  to  a  reservation  of 
minerals,  or  any  other  part  of  the  inheritance,  upon  a  sale 
by  fiduciary  vendors.(t) 
Sales,  and        They  are  also  bound  to  use  all  reasonable  diligence  to 

proposed  al- 

terauons  in,  obtain  a  fair  price  :( i)  if,  therefore,  they  sell  by  auction. 

should  be  du-  tr  \^y       *  i  ^  j  w 

ly  advertised  they  should  givc  duo  uotico  of  and  advertise  the  sale : 
and,  if  the  estate  have  been  advertised  to  be  sold  in  one 
particular  manner,  (as  in  lots,)  they  should  not  sell  in  any 
other  way,  (as  altogether,  or  under  a  difierent  plan  of 
allotment,)  without  re-advertising  the  sale  in  accordance 
with  the  proposed  alterations.(Ar)[l] 

(e)  Sng.  56.  It  would  appear  that  a  trust  for  sale  of  "  any  part  of*  an 
estate,  at  the  discretion  of  the  trustees,  would  authorize  a  sale  of  the  en- 
tirety. Lord  Rendlesham  v.  MeuXf  14  Sim.  249 }  see  Cooke  v.  Parrand,  7 
Taunt.  122. 

(/)  Chance  on  Powers,  2441. 

(g)  Cockerell  v.  Chohnley,  1  Russ.  &  M.  418. 

(A)  ChoMey  y.  PaxtoUf  3  Bing.  207 :  see  a  case  of  Silvester  y.  Bradley, 
13  Sim.  75,  where  it  was,  unsuccessfully,  contended  that  the  inheritance  of 
the  timber  was,  in  equity,  seyered  from  the  inheritance  of  the  soil ;  and 
BuUer  v.  Borton,  5  Madd.  40. 

(t)  But  not  (it  is  conceiyed)  to  a  reseryation  of  Mines,  on  sales  to  Rail- 
way or  Waterworks  Companies ;  see  8  Vict.  c.  20,  s.  77,  and  10  Vict.  c. 
17,  s.  18. 

U)  3Mer.208. 

ik)  Or<2y.iVotf2,5Madd.438;  see  p.  441. 


[1]  Where  the  sale  by  trustees,  &c.,  is  made  by  auction,  with  all  those 
circumstances  of  caution  which  a  proyident  owner  would  haye  applied 
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A  harsh  and  improvident  sale  by  a  mortgagee,  will  not,  chapter  n. 
however,  be  set  aside  in  Equity,  if  clearly  within  the  oppreanye 

r  ^1-  '11  ^  MJebymort- 

terms  01  the  power:  nor  will  a  mere  offer,  unaccomoa-  gageenotne- 

,  *^       ceaianly  in* 

nied  by  actual  tender,  of  the  amount  due  to  him,  be  suffi-  ^'^*^-  • 
cient  to  prevent  a  sale :(/)  where,  as  is  usually  the  case, 
*the  power  is  exerciseable  only  upon  notice,  a  contract  [*34] 
for  sale  is  not  invalid  by  reason  of  its  being  entered  into 
before  the  expiration  of  notice  duly  given  :(7/i)  but,  wherd 
the  equity  of  redemption  has  been  incumbered,  and  the 
power  does  not  contain  the  usual  clause  making  an  irregu- 
lar sale  valid  as  in  favor  of  a  purchaser,  a  sale  without 
the  required  notice  is  invalid  as  against  the  subsequent 
incumbrancers,  even  although  the  mortgagor  expressly 
waive  the  notice  and  consent  to  the  sale.(n)[2] 

(/)  See  Maitkie  v.  Edwards,  on  appeal,  11  Jur.  761;  and  (as  JoTies  v.  Mat- 
tkU)  11  Jur.  504,  reported  below,  2  Coll.  465 ;  and  see  Cfrugeon  v.  Cferrard, 
4  Y.  &  C.  119.  Money  paid  for  expenses  by  mortgagor  to  mortgagee's  so- 
licitor, under  a  threat  of  an  exercise  of  a  power  of  sale,  but  not  really  due, 
may,  it  seems,  be  recovered  at  law ;  Close  v.  Pkipps,  7  Man.  &  Gr.  586. 

(fli)  Major  y.Wardj  5  Ha.  598;  which  also  see,  as  to  mode  of  giving 
notice :  notice  of  dissolution  of  a  partnership  has  been  held  good,  although 
the  party  served  was  a  lunatic ;  and  the  court  said,  it  would  have  been 
good  had  he  been  totally  blind  and  deaf;  Robertson  v.  Lockie^  10  Jur.  533, 
V.  C.  E. ;  but  see  other  cases  there  referred  to. 

(n)  Forsttr  v.  HoggaH,  15  L.  T.  134,  a.  B. 

in  the  care  of  his  own  property,  it  would  form  no  objection  to  the  specific 
performance  of  the  contract,  that  the  estate  had  not  obtained  a  full  price. 
Those  who  sell  by  auction,  submit  themselves  to  the  chance  of  competi- 
tion, and  must  abide  by  it.    Sug.  on  Vend.  vol.  1,  p.  63. 

[2]  "  When  a  foreclosure  takes  place  by  a  sale  of  the  mortgaged  pre- 
mises, under  a  power,  it  is  usual,  in  England,  to  provide  in  the  mortgage 
itself  for  due  notice  of  the  sale,  so  as  to  afford  a  fair  opportunity  of  an 
advantageous  sale.  If  the  mortgagee  omits  to  give  proper  notice,  whether 
directed  by  the  power  or  not,  the  sale  may  be  impeached  in  chancery.  In 
New  York,  and  probably  in  other  states,  a  sale  under  a  power,  is  made 
the  subject  of  a  statute  provision ;  but,  as  the  title  imder  such  a  sale  does 
not  affect  any  mortgagee  or  judgment  creditor  whose  lien  accrued  prior 
io  the  sale,  it  must  be  rather  a  hazardous  and  unsatisfactory  title,  and  far 
inferior  to  one  under  a  decree  in  chancery,  founded  on  a  view  of  the 
rights  of  all  encumbrancezs  who  are  brought  before  the  court.  The  sale 
under  a  power,  if  regularly  and  fairly  made,  according  to  the  direction3 
of  the  statute,  is  a  final  and  conclusive  bar  to  the  equity  of  redemption. 
This  has  been  the  policy  and  language  of  the  law  of  New  York,  from  the 
time  of  the  first  introduction  of  the  statute  regulations  on  the  subject,  in 

6 
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^^^p**^^  "•       Fiduciary  vendors  are  not,  without  special  authority, 
SAie  under    justified  io  Selling  under  any  unnecessary  and  deprecia- 

depreciatory  *  *  ' 

cnridkions,    ^ory  special  conditions,  (such  as  a  condition  that  the  pur- 
chaser  shall  take,  at  a  valuation,  fixtures  belonging  to  a 
third  person,)  or  conditions  unnecessarily  restrictive  of  the 
purchaser's  right  to  a  marketable  title  ;  it  is  by  no  means 
clear  that,  under  such  circumstances,  they  can  make  a 
title  which  a  purchaser  can  be  advised  to  accept.(o) 
Jm'loT  ^     ^^  ^^^  employ  an  agent  to  sell,  or  confide  the  sale  to  a 
!SoSidbi?for  co-trustee,  &c.,  they  will  be  responsible  for  his  acts.(p) 
sTie"*^*        ^'  seems  to  be  doubtful  whether,  when  a  power  of  sale 
whJicolMieni  ^®  cxcrciseable  only  with  a  specified  consent,  a  general 
eufficienu     prospective  couscnt  is  sufficient;  or  whether  there  must 
not  be  a  consent  to  the  particular  sale ;  also,  whether  con- 
sent given  after  the  execution  of  the  power  is  sufiicient  :{q) 
[*35]        'we  have  seen  that  a  consent  is  not  necessarily  invalid 
by  reason  of  its  effect  being  to  benefit  the  consenting 
party.(r) 

00  1  Mer.9(58;  3  Dav.  Conv.  96. 

Ip)  1  Atk.  87. 

{q)  See  Chance  on  Powers,  727  to  737 ;  and  AU&mey  General  v.  Siturll, 
1  Y.  &  C.  Ex.  &59 :  as  to  the  question  whether  the  consenting  power  of  a 
tenant  for  life  is  affected  by  the  alienation  of,  or  incumbrances  on,  his 
life  estate,  see  3'Jarm.  Conv.  by  Sweet,  161,  et  seq. ;  Warburtonv.  Fam, 
16  Sim.  625 ;  and  Lord  Leigh  v.  Lord  AihJbuHon,  11  Beay.  470,  (where  the 
life  estate  was  subject  to  judgmenU,)  and  cases  cited. 

(f)  Clark  V.  Scynumr,  7  Sim.  67,  suprOf  p.  30. 

March,  1771.  DoolUUe  v.  Lewis,  7  Johns.  Ch.  Rep.  50.  It  was  formerly 
held,  that  though  the  mortgagee  omitted  to  record  the  power,  yet  that  the 
sale  would  be  binding  upon  the  mortgagor,  and  bar  his  equity  of  redemp- 
tion. WilsonY.  Troup,  2  Cowen's  Rep.  229,  242.  But  the  revised  stat- 
utes are  too  precise  to  admit  of  such  a  latitudinary  construction.  They 
declare  that,  to  entitle  the  party  to  give  notice  and  to  make  the  foreclo- 
jsure,  it  shall  be  requisite  that  the  power  has  been  duly  registered,  and 
that  every  sale  pursuant  to  a  power,  as  aforesaid,  and  conducted  as  therein 
prescribed,  shall  be  a  bar,  dtc.  As  proceedings  under  a  power  are  in  pais^ 
and  no  day  in  court  is  given  to  the  mortgagor  to  set  up  any  equitable  de- 
fence, a  court  of  equity  will  interfere  where  payments  have  been  made, 
and  not  credited,  and  stay  the  proceedings,  and  regulate  the  sale  as  to 
the  extension  of  notice,  or  otherwise,  as  justice  may  require,  and  particu- 
larly when  the  rights  of  the  infant  heirs  of  the  mortgagor  are  concerned." 
4  Kent's  Com.  190, 191.  Van  Bergen  v.  Demarest,  4  Johns.  Ch.  Rep.  37; 
Nichols  V.  WUson,  ib.  1 15,  cited. 
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Chapter  Q. 

(3)  As  to  the  price  for  which  they  should  sell : —         Attothecon. 

They  must  sell  for  a  gross  sum  of  money,  unless  any  mxifot^mm 
other  consideration  be  specially  authorized  :  for  instance, 
a  sale  in  consideration  of  a  rent  cha]^e(«)  or  annuity  is 
inv'alid.(^)  Statutory  oys^ners  under  the  lands  clauses  con- 
solidation act(t/)  are  expressly  restricted  to  a  sale  for  a 
gross  sum. 

They  should  use  all  reasonable  diligence,(t?)  as  if  the  ^g*^,, 
estate  were  their  own,  to  obtain  a  fair  price ;  and  there-  ^"^ 
fore,  of  course,  should  ascertain  its  value,  even  at  the  ex- 
pense of  a  valuation,  where  circumstances  seem  to  render 
such  a  course  expedient ;  if  bound  to  sell  by  auction,  or 
perhaps,  in  any  case,  they  cannot  safely,  without  special  But  cannot, 
authority,.fix  a  reserved  bidding  :(tr)  but  such  authority,  omauihority 
if  possessed,  should  be  exercised;  or,  if  wanting,  should,  jJuSk?*"** 
if  practicable,  be  obtained.fl] 

It  has  been  recently  held  by  Lord  Langdale^  that  the  Aainae  of 
assignee  of  an  insolvent,  selling  by  auction  at  a  price  be-  wiungbaiow 
low  the  sum  fixed  by  the  creditors  for  a  reserved  bidding,  g^«  J^ 
could  make  a  good  title  to  a  purchaser ;  but  that  he  was 

{i)  Read  v.  Skaw,  3  Sag.  Pow.  Appendix. 

(0  Reid  y.  ShergM,  10  Yes.  370, 381. 

lu)  Sect  10. 

(v)  Sag.  57. 

(w)  Thyiorv,  TaJbrum,  G  Sim.  281 ;  %eitinTe  Hamki,  7  Jar.  660 ;  where 
leave  was  given  to  assignees  in  bankraptcy  to  fix  sach  reserved  bidding 
4KS  tbe  commissioner  might  approve. 

• 

[I]  Every  trost  deed  for  sale,  is  upon  the  implied  condition  that  the 
trustees  wlU  use  all  reasonable  diligence  to  obtain  the  best  price ;  and 
that,  in  the  execution  of  the  tnist,  they  will  pay  eqaal  and  fair  attention 
to  the  interests  of  all  persons  concerned.  If  trastees,  or  those  who  act  by 
their  aothority,  fail  in  reasonable  diligence — if  they  contract  under  cir- 
cumstances of  haste  and  improvidence — if  they  make  the  sale  with  a  view 
to  advance  the  particular  purposes  of  one  party  interested  in  the  execu- 
tion of  the  trust,  at  the  expense  of  another  party,  a  court  of  equity  will 
not  enforce  the  speciiic  performance  of  th6  contract,  however  fair  and  jus- 
tifiable the  conduct  of  the  purchaser  may  have  been.  The  remedy  of  the 
law  is  open  to  such  a  purchaser,  but  he  has  no  claim  to  the  assistance  of 
a  court  of  equity.    Sug.  on  Vend.  vol.  I,  p.  63. 
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Chapter  n.  answerable  to  the  creditors  if  the  discretion  which  he  had 
[•361        exercised  was  improper.(ar) 

BiddingB         •It  appears(y)  that  the  biddings  for  an  estate  sold  in 
STin.bSnk.  bankruptcy  may  be  opened  before  conveyance,  upon  terms 
similar  to  those  on  which  biddings  are  opened  in  chan- 
cery ;(z)  and  the  practice,  although  disapproved  of  by  Sir 
E.  Sugden,{a)  has  been  followed  by  V.  C.  K,  Bruce  in  a 
recent  case.  (6) 
Fidueiaiy        As  a  general  rule,  fiduciary  vendors,  selling  by  auction, 
tespo^bie   and  using  all  proper  precautions  to  effect  an  advantageous 
sale  by  auc-  sale,  iucur  no  responsibility  should  the  estate  sell  below 
its  value ;  and  equity  will  even  help  the  purchaser  to  his 
bargain.(c) 
statutory         Uudor  the  Lands  Clauses  Consolidation  Act,  statu- 

owners  can-  ' 

nottaprica.  tory  owncrs  have  no  power  to  fix  the  price  ;  this  must  be 
determined  either  by  a  jury,  or  arbitration, '  or  valua- 
tion ;{d)  it  is  conceived,  however,  that  a  comi)any  agree- 
ing with  a  statutory  owner  to  purchase  at  a  certain  price, 
is  bound,  if  such  price  be  subsequently  ascertained,  in 
manner  prescribed  by  the  act,  to  be  a  fair  value  for  the 
land.(e) 
Aa  to  laiaa  Where  real  property  is  settled  in  the  usual  way,  with  a 
5^p^25s.  tenancy  for  life,  and  a  discretionary  power  of  sale  in  trus- 
"^J^,  tees,  and  a  trust  for  reinvestment  of  the  purchase-money 


mere 


re-uiTeat- 


Sf^StToT  i^  la^d,  it  may  be  a  question  whether  the  trustees  could 
be  advised  to  exercise  the  power  for  the  purpose  of  a  sale 
under  the  Lands  Clauses  Consolidation  Act,  except  under 
a  special  stipulation  that  the  company  shall  bear  the  c<vst8 
of  reinvesting  the  purchase-money,  in  the  same  way  as  if 
the  s^p  had  been  made  by  the  tenant  for  life  under  the 

{x)  WrigU  V.  Maunder,  6  Jur.  71 ;  4  Beav.  512. 

(y)  Ex  parte  HuUMnson,  2  Mon.  &  Ay.  727 ;   Ex  parte  Partington,  I 
Ball  &  B.  209. 
(z)  Infra,  Ch.  XIX. 
(a)  Sug.61. 

(fi)  Ex  parte  Lee,  12  Jur.  995. 
(c)  5  Madd.  440. 
{d)  Sect.  9. 
(e)  See  Prend  &  Ware's  Railway  Conv.  fil?. 


SALES  BY  FIDUCIARY  VENDORS.  35 

Statutory  power ;(/)   or  with  aa  increase  of  purchase-  chMP*^ "- 
money,  as  a  special  compensation  for  such  costs. 

'Municipal  Corporations  can,  under  the  above  act,  sell 
only  with  the  consent  of  the  Treasury.(g^)  nicipai 

If  the  assignee  of  a  bankrupt,  being  unauthorized  by  the  Aao^^ 
creditors,  buy  in  the  estate,  he  will,  unless  they  subse-  mill^ 
quently  sanction  the  step,  be  deemed  a  purchaser  on  his  heidthe 
own  account  :(A)  and  where  the  assignees  put  up  the  estate  And  cannoc 
in  two  lots,  and  bought  in  both  without  authority,  and,  on  oa?tJS^ 

.  .  •        A      t  .  •"  '  one  lot, 

a  resale,  there  was  a  loss  upon  lot  A.,  but  a  gam  upon  lot  •g^j"'*^** 
B.,  they  were  charged  with  the  loss,  and  were  not  allowed  2251^^ 
to  set  off  the  gain.(i)[l] 

And  trustees  for  sale,  mortgagees,  and  agents,  cannot,  J^"gJ^^ 
without  incurring  a  risk  of  being  held  liable  for  any  con-  ^^^ 

contract 

(/)  See  Sect.  80.  lSS*r.^* 

(jr)  Sect  15  of  Act 

(A)  Ex  parte  Lewis^  Ex  parte  Buxton^  1  Gl.  &  Jam.  69  &  355 :  see  Ex 
parU  Cuddan,  7  Jar.  334 ;  S.  C.  3  Mon.  D.  d&  De  G.  302 :  and  see  Ex  parte 
TTimkins,  Sag.  Appendix,  No.  IX. 

(t)  Ex  parte  LewiSj  1  Gl.  &.  Jam.  69.  The  mere  patting  up  a  lease  to 
sale  by  assignees  who  have  not  taken  possession,  without  describing  it  as 
having  belonged  to  the  bankrupt,  or  as  belonging  to  themselves,  will  not 
fix  them  as  assignees  of  the  lease,  if  not  knocked  down ;  Turner  v.  Richr- 
ardson,  7  East,  335 ;  sed  contra,  if  a  sale  be  effected  and  a  deposit  paid, 
although  the  contract  subdequently  go  off;  unless,  perhaps,  it  be  clearly 
shown  that  it  could  not  have  been  enforced ;  Hastings  v.  Wilson,  Holt*s  N. 
P.  Ca.  290.  As  to  the  lessor's  right  to  compel  assignees  of  bankrupts  or  in- 
solvents to  elect  whether  they  will  accept  or  decline  the  lease,  see  6  Geo. 
IV  c  16, s.  75;  12 &  13  Vict  c.  106 ;  s.  145;  1  &2  Vict  c.  110s.  50;  7&  8 
Vict  c.  96, 8. 12. 

■■  ■  '■'  .    ■   ■    .  I.I, 

[1]  An  assignee  of  a  bankrupt  may  buy  in  an  estate,  with  the  previous  « 
consent,  or  subsequent  approbation,  of  the  creditors ;  but  if  he  do  so  of 
his  own  authority,  he  will  be  deemed  the  purchaser,  and  held  to  the  bar- 
gain. Upon  a  sale  under  an  order  in  bankruptcy,  upon  a  petition  by  the 
mortgagee,  the  assignees  are  not  allowed  to  have  a  mere  reserved  bidding, 
and  if  they  buy  in  the  estate,  without  authority,  they  will  be  held  to  the 
purchase.  If  they  desfre  actually  to  bid  for  the  property,  they  may  have 
permission,  but  then  the  property  may  be  knocked  down  to  them  as  the 
real  buyers ;  nor,  upon  the  sale  of  unincumbered  property  can  the  assignee^ 
have  leave  to  bid,  unless  under  very  special  circumstances.  Sug.  on  Vend, 
vol.  1,  p.  65. 
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Chapter  IT.  sequent  loss,  buy  in  the  property,  or  annul  a  contract  for 
sale  without  special  authority  so  to  do.(^') 

(4.)  As  to  general  points  relating  to  sales  by  fiduciary 

vendors* 

nndSn7        ^^  *  general  rule,  fiduciary  vendors  must  show  a  mar- 
uawiiST^  ketable  title,  and  are  in  all  respects  liable  to  a  purchaser 
fSnteT*^"*    as  if  they  were  absolute  and  beneficial  owners  \{k)  except 
that  they  ordinarily  enter  into  no  covenants  for  title  beside 
[*38]        the  •covenant  against  incumbrances  :(Z)  and  their  liability 
andc<Mitt     extends  to  costs  in  a  suit  for  specific  performance  ;  ihey 
have,  however,  a  general  right,  except  in  cases  of  misbe- 
havior, to  recover  such  costs  from  the  estate  of  their  bene- 
ficiaries. 
JjjySwiB       Where  an  equitable  fee  is  conveyed  to  trustees  for  sale, 
SmiSSSi*^  the  trustee  of  the  outstanding  legal  estate  must  convey  it 
Jquiiibia^     to  them  without  requiring  the  concurrence  of  their  cestui 
que  trust]  but  if  he  do  more  than  merely  so  convey,  he 
will  be  responsible  for  any  breach  of  trust  which  he  may 
thus  facilitate.(m) 
SSrarS?*'      It  is  only  upon  strong  grounds,  and  where  irreparable 
SJSSISSi*'^  injury  is  likely  to  be  sustained  by  the  parlies  interested, 
or  a  clear  breach  of  trust  is  about  to  be  committed,  that 
the  court  will,  by  injunction,  stop  an  intended  sale  by  fidu- 
ciary vendors.(n)[l] 
ruSffg^        We  may  here  remark,  that  if  a  person,  either  rightfully 
IS,  Md"*    ^'  wrongfully,  assume  to  act  as  trustee  for  sale,  and  in 
^S^ifo^'    that  character  sign  a  receipt  for  purchase-money,  he  will 


( j)  Taylor  v.  Tabnm,  6  Sim  281 ;  Hill  on  Trustees,  492 ;  but  see 
Sng.  58. 

(*)  Sag.  61, 63;  McDonald  v.  Bauson,  12  Ves.  277. 

(0  See  Hill  on  Trustees,  269 ;  Wtrrl^y  v.  Prampton,  5  Hare,  560 ;  vide 
infra,  Ch.  XH. 

(m)  Aw^>r  V.  S^nnarrf,  3  Myl.  &  K.  566, 567. 

(w)  See  Ex  parte  Montgomery,  1  Gl.  &  J.  338 ;  MarskaU  V.  Sladden,  7  Ha. 
428. 


[1]  Sales  may  be  restrained  in  all  cases,  where  they  are  inequitable,  or 
may  operate  as  a  fraud,  upon  the  rights  or  interests  of  third  persons.  Hine 
V.  Handy,  1  John.  Ch.  Rep.  6. 
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be  answerable  for  it,  whether  he  himself  receive,  br  allow  Chapter  h.> 
it  to  be  received  by  a  straoger.(o)  purr.imi*. 

lUbio/ 


•CHAPTER  III.  ["39] 

AS    TO   THE    RELATIVE    DUTIES   OF    VENDORS    AND   PUR- 
CHASERS   PRIOR    TO   THE   SALE. 

1.  As  io  the  disclosure  or  concealmefit  of  defects,  incum- 
braiiceSf  ^c.  by  the  vendor. 

2.  As  to  cormnendatory  and  other  similar  statetnents 
by  vendor, 

3.  As  to  the  disclosure  or  concealment  of  advantages  by 
jiurchaser. 

4.  As  to  depreciatory  remarks  or  conduct  by  purchaser. 

We  may  next  advert  to  some  general  rules  as  to  the  rela-  PwH'jiJnarr 
tive  duties  of  intended  vendors  and  purchasers  before  en-  ^rmUk 
tering  into  an  agreement  for  sale :  they  relate  to — 

1st.  The  disclosure  or  concealment  of  defects,  incum- 
brances, &c.,  by  a  vendor : 

2ndly.  Commendatory  and  other  similar  statements  by 
a  vendor : 

3rdly.  The  disclosure  or  concealment  of  advantages  by 
a  purchaser: 

4thly.  Depreciatory  remarks  or  conduct  by  a  purchaser. 

(1.)  As  to  the  disclosure  or  concealinent  of  defects,  incumr  Atto  direic 

brances,  4-c.,  by  a  vendor.  ceairacnt  of 

Defects  in  an  estate  may  be  either  patent,  that  is,  such  cm,  ac,  by 

'  1  yendor. 

as  might  be  discovered  by  ordinary  vigilance  on  the  part  vendor  need 

-  ,  -  .  >,  ^     ^      ^i_  not  point  oui 

of  a  purchaser ;  e.  g.  the  existence  of  an  open  footpath  patent  do. 
over  *the  property,(a)  or  the  ruinous  state  of  buildings  ;(&)       [*40] 

(o)  Rackham  v.  SiddaU,  1  Mac.  &  G.  607. 
{a)  outfield  or  Bowles  v.  Round^  5  Yes.  508. 
{b)  GraiU  V.  MufU,  Coop.  177. 
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ciapt^r  m.  or  IcUentf — that  is,  such  as  the  greatest  attention(c)  would 
not  enable  him  to  discover ;  e.  g.  the  existence  of  defects 
in  a  ship's  bottom  when  sold  afloat  :{d)  it  is  held  that  a 
vendor  is  not  bound  to  point  out  patent  defects.(e)[l] 

But  must         But  he  must  not,  either  during:  a  treaty  for,  or  while  in- 

not conceal  •  '  o  ^  » 

tenuon^rom  ^^^^^g)  ^i  ^alo.  cudcavor  to  conceal  a  defect,  or  to  divert 

*'•  a  purchaser's  attention  from  it :  in  neither  case,  if  proved, 

can  he  enforce  the  agreement  in  equity :(/)  and  in  the 

first,  (as  where  a  vendor,  about  to  sell  a  house,  purposely 

plastered  and  papered  over  a  defect  in  the  main  wall,)(g^) 

the  purchaser  may  recover  his  deposit  at  law ;  and  this, 

although  the  estate  be  sold  "  with  all  faults."(A) 

Vendor  But  at  law,  whcrc  the  plaintiff,  knowing  that  a  nui- 

agentand     sauce  cxisted  which  rendered  his  house  unfit  for  a  resi- 

not  conunu- 

himm/ulriai  ^^^^^0,  employed  an  agent  to  dispose  of  it,  without  men- 
iSlJS'toen.   tioning  to  him  the  nuisance,  and  the  agent,  upon  being 
irict  «Taw.  askcd  by  the  intended  lessee  whether  there  were  any  ob- 
jection to  the  house^  replied  that  there  was  not ;  a  majority 
of  the  court  held,  that  this  was  no  defence  to  an  action  for 
breach  of  the  agreement  to  take  the  house  \{i)  inasmuch 

{c)  Sng.  383. 

\d)  See  MeUish  v.  MoUeux,  1  Pea.  Ca.  156. 

(e)  Sag.  2.  ^ 

(/)  Sug.  2 ;  see  Shirley  v.  StraUon^  1  Bro.  C.  C.  440 ;  SmaU  v.  Aticoodj 
You.  490. 

{g)  4  Taunt.  785. 

(A)  Schneider  v.  Hea^^  3  Camp.  506. 

(i)  Comfool  V.  Fimke  6  Mee.  &  W.  358 ;  and  see  Wilson  v.  ruUer,  3  Ad. 
A  E.,  N.  S.  (in  error)  68 ;  3  Gale  &  D.  570. 

f  1]  The  vendor  is,  undoubtedly,  morally  bound  to  acquaint  the  purcha- 
ser with  the  defects  of  the  subject  of  the  contract ;  though  arguments  of 
some  force  have  been  advanced  in  favor  of  the  contrary  doctrine.  If,  how- 
ever, a  person  enter  into  a  contract,  with  full  knowledge  of  all  the  defects 
in  the  estate,  the  question  cannot  arise.  So  if,  at  the  time  of  the  contract, 
the  vendor  himself  was  not  aware  of  any  defect  in  the  estate,  it  seems  that 
the  purchaser  must  take  the  estate  with  all  its  faults ;  and  cannot  claim 
any  compensation  for  them.  Though  the  disclosure  of  even  patent  de> 
fects  in  the  subject  of  the  contract,  may  be  allowed  to  be  a  moral  duty, 
yet  it  is  what  the  civilians  term  a  duty  of  imperfect  obligation.  It  is  a 
well  settled  principle  of  law,  that  if  the  purchaser  was,  at  the  time  of  the 
contract,  ignorant  of  the  defects,  and  the  vendor  was  acquainted  with 
them ;  yet  if  they  were  patent  and  could  have  been  discovered  by  a  vigilant 
man,  no.  relief  will  be  granted  against  the  vendor.  And  in  this  respect, 
equity  follows  the  law. 
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as  the  plaintiff  made  no  false  representation,  and  the  "^p""^  ™- 
agent,  although  he  made  one,  did  not  know  it  to  be  false. 
But,  in  a  suit  for  specific  performance,  the  decision  would  JSf  diSSJ 
doubtless  have  been  in  favor  of  the  lessee ;  and,  in  fact,  defe^^- 
a  vendor  cannot,  although  the  estate  be  sold  subject  to  all  m^&r^- 
•faults,{j)  rely  on  the  aid  of  a  Court  of  Equity,  if  he  omit  ^""T^Ji] 
to  disclose  a  latent  defect  which  the  purchaser  has  no 
means  of  ascertaining.(A:)[l] 

As  to  incumbrances  and  defects  in  title: — ^A  vendor  Must  pro- 

^  ducedMfk, 

must  produce  to  the  purchaser  all  documents  of  title  in  u^^*^ 
his  posses8ion(/)  or  power ;  and  inform  him  of  all  material  ^^'^^J^ 
facts  not  apparent  thereon  ;(m)  but  he  need  not  direct  at-  ^1^^ 
tention  to  defects,  &c.  apparent  on  the  title  deeds  ;(n)  or  ^^'     • 
to  any  matter  of  which  the  purchaser  has  actual  or  im-  oor  matter 
plied  notice ;  for  instance,  upon  the  sale  of  leaseholds(o)  n^IlduMr 
the  stringent  or  unusual  character  of  the  covenants  need      ^  ^ 
not  be  mentioned ;  as  notice  of  the  lease  is  notice  of  its 
contents ;  bat  there  must,  of  course,  be  no  misrepresenta- 
tion(p)  upon  the  subject,  nor  any  artifice  to  divert  atten* 
tion.[2] 

(i)  sug.  2. 

{k)  See  Laums  y.  JameSj  7  Ha.  410. 

(0  1  Jarm.  C.  by  S.  63. 

(m)  Cooper,  312;  and  see  CHbson  y.  D'Este,  2  Y.  &  C.  C.  C.  542,- 
Sag.  6. 

(»)  Sng.  8. 

(o)  ffaU  y,  Smitk,  H  Yes.  436  ]  Pope  v.  Garland,  AY,  &C.^^]  Wa^ 
ter  ▼.  Maunde,  1  Jac.  &  W.  181 ;  Smith  v.  Capron,  7  Ha.  189. 

(p)  See  the  judgment  in  Pope  r,  Ga/rland,  4  Y.  dt  C.  401, 402,  and  cases 
cited. 


[1]  Ka  vendor  know  that  there  is  a iafew^d^cct in  his  estate,  which  the 
poichaser  could  not,  by  any  attention  whatever,  possibly  discover,  it  is  not 
clear,  that  he  is  not  bound  to  disclose  his  knowledge,  although  the  estate  be 
sold  subject  to  all  its  faults. 

[2]  See  TiuJcer  v.  Woods,  12  John,  Aep.  190 ;  JuAson  v.  Was9, 11  John. 
Rep.  525;  FuUery,  HMcird,%OQti.  Rep.  13;  Cowoea v. BUuJcRiverM. 

Co.,  14  John.  R.  453. 

The  same  rules  apply  to  incumbrances  and  defects  in  the  title  to  an 
estate,  as  to  defects  in  the  estate  itself.  Both  law  and  equity  require  the 
vendor  to  deliver  to  the  purchaser  the  instrument  by  which  the  incum- 
teances  were  created,  or  <m  which  the  defects  arise ;  or  to  acquaint  him 
with  the  facts,  if  they  do  not  appear  on  the  title  deeds.  If  a  vendor  ne- 
glect this,  he  is  guilty  of  a  direct  fraud,  which  the  purchaser,  however 

r 
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Chapter  m.     And  it  may,  perhaps,  be  doubted,  whether  the  above 
rule  as  to  notice,  (general  as  are  the  terms  in  which  it  is 
Whether  it    laid  down.V^)  would,  if  the  question  arose  in  a  suit  for 
iiu^(^^^   specific  performance,  be  held  to  apply  so  as  to  affect  the 
IStoiof  all  purchaser  with  notice  of  any  matter  in  a  lease  which  is 
iiacoatenta.  jjot  in  its  uature  incidental  to  such  an  instrument;  whe- 
ther, for  instance,  such  implied  notice,  although  extend- 
ing to  unusual  covenants  on  the  sale  of  the  term,  would 
also  extend  to  a  clause  of  pre-emption  contained  in  a 
lease,  upon  the  sale  of  the  reversion.(r) 
What  facia       It  is  couceived,  that  upon  the  purchase  of  an  estate  in 

§are  material  #  &  « 

within  the  P^^s^s^^^^f  thoso  facts  ouly  are  so  far  material  as  to  ren- 

r*19l^**  der  *their  disclosure  obligatory  upon  the  vendor,  which 

Notmauera  affect  his  power  to  give  to  the  purchaser  that  which  be 

warn  a  bas  coutractod  for :  and  that,  if  he  buy  subject  to  a  known 

known  risk;  /J 

tmbu,  risk,  circumstances  which  increase  the  amount  of  risk 
need  not,  in  general,  be  stated ;  for  instance,  it  has  been 
held  that  the  grantor  of  a  personal  annuity,  or  his  agents, 
although  bound  to  give  honest  answers  to  all  relevant 
questions  put  by  the  intended  grantee,  need  not  voluntar- 
ily disclose  the  fact  of  his  being  already  under  large 
Bzee^t^  pecuniary  liabilities  ]{s)  but  where  the  consideration  for 
airlntSSiL  ^^^  anuuily  is  a  reversionary  interest  belonging  to  the 
purchaser,  the  grantor  is  bound,  in  equity,  to  communi- 
cate to  the  purchaser  the  unhealthy  state  of  the  proposed 
cestui  que  vie,{i) 

{q)  See  Sug.  8. 

(r)  In  MaHin  v.  CoU4!r,  3  J.  &  L.  506,  Sugden,  C,  iDtimates  an  opinion 
that  the  doctrine  as  to  a  lease  being  notice  has  been  carried  too  far:  and 
see  Neltkorpe  v.  HolgaU,  \  Coll.  203 ;  and  FligU  v.  Bart4m,  3  MuL  &  K. 
982. 

(5)  Adamson  v.  Evitt^  2  Rms,  &  M.  73. 

(0  Davies  v.  Cooper,  5  MyL  &.  Cr.  270. 


vigilant,  has  no  means  of  discovering.  If,  therefore,  a  seller  knows  and 
conceals  a  fact  material  to  the  title,  there  is  no  principle  upon  which  re- 
lief can  be  refused  to  the  purchaser.  And  it  has  ever  been  held  that  if 
an  attorney  of  a  vendor  of  an  estate,  knowing  of  incumbrances  thereon, 
treat  for  his  client  in  the  sale  thereof,  without  disclosing  them  to  the 
purchaser,  or  contractor,  knowing  him  a  stranger  thereto,  but  repre- 
sents it  so  as  to  induce  a  buyer  to  trust  his  money  upon  it,  a  remedy 
li«s  against  him  as  well  at  law  as  in  equity.  See  Sug.  on  Vend.,  vol. 
1,  p.  5  and  6. 
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And  the  mere  preparation  of  an  annuity  deed  by  the  chapter  m. 
grantor's  solicitor  does  not  place  him  in  any  confidential 
relation  towards  the  grantee,  even  although  no  other  soli- 
citor be  employed  in  the  transaction.(ti) 

A  solicitor,  however,  is  liable,  at  law(i;)  and  in  equity,(tt7)  ^^f^JJ'* 
who  by  his  misrepresentation  induces  a  person  to  purchase  JJSBjJpJJggn. 
his  client's  estate  with  a  defective  title.  '*^®°- 

We  may,  also,  in  connection  with  the  above  head,  ob-  PuKhaser 
serve,  that  a  purchaser  suspecting  that  a  third  person  has  quiro  of 
a  claim  on  the  estate,  should,(ar)  in  the  presence  of  wit-  gj^^'^,^, 
nesses  (who  may  take  notes  of  what  passes, )(y)  inquire  oniheetiaie. 
of  him  whether  such  be  the  fact,  and  the  amount  of  his 
claim ;  at  the  same  time  stating  his  own  intention  to  pur- 
chase :(z)  and  if  such  person  deny  the  existence  of  his  fiJPPJ^ 
claim,  or  assert  that  it  is  confined  to  a  specified  sum,  he  SSS^em^ 
will,  in  equity,  be  bound  by  his  denial  or  assertion  :(a)  ^°^ 
*but,  although  bound  to  answer  truly,  if  at  all,  he  may,  it       r*43j 
would  appear,  decline  to  answer,  unless  the  intended  pur- 
chaser offer  to  redeem  him. (6) 

Soj  if  the  interest  contracted  for  be  merely  equitable,  SSJwTn. 
the  purchaser  should  inquire  of  the  trustees  whether  there  5^^^^,„ 
are  any  and  what  incumbrances ;   and,  on  completion,  SJSuSS  **^ 
should  give  them  notice  of  the  sale ;  this  is  advisable  for  ^^'^^ou!^ 


the  sake  as  well  of  avoiding  litigation  with  future,  as  of  alSiSS?^^ 
discovering  the  existence  of  present  incumbrancers ;  at  S[J2'*S  ^ 
the  same  tim§,  when  the  purchase  is  of  an  equitable  estate  ""^ 
in  land,  it  appears  to  be  settled  that  no  priority  is  obtained 
by  inquiry  and  notice. (c) 

The  trustees  will  be  liable  in  equity  if  they  give  false  Tnuiae  giT. 
information,  either  fraudulently  or  merely  through  forget-  {JJ™^'^®"*  *■ 
fulness.((f) 

(«)  Adanuon  v.  Evitt,  2  Rnss.  &  M.  72. 
{v)  Sag.  6,  n.(/) 
(w)  Amot  y.  Biscoe,  1  Yes.  s.  96. 
(z)  Sag.  9 ;  Motion  v.  Rkodes,  2  Vem.  &54. 
(y)  Doe  V.  Perkins,  3  Dam.  &  E.  749. 
{z)  2  Vem.  554. 

{a)  Pearson  v.  Morgan,  2  Bro.  C.  0.  388;  and  see  6  Yes.  183,  and  3 
Yes.  &B.  111. 

(b)  See  2  Y.  dt  C.  0.  C.  390,  Bugden  v.  Bignold. 

(c)  Vide  infra. 

(d)  Burrowes  v.  Lock,  10  Yes.  470. 
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Chapter  in. 

A8  to  com-  (2.)  As  to  commendatory  and  other  similar  statements  by 

tnend&tory      ^     ' 

■latementB  a  VenOOr. 

by  Tendor. 

pSudic^*       It  may  be  laid  down  as  a  general  rule,  that  more  ex- 

puffinTatate-  pressions  of  praise  or  affirmations  of  value,  such  as,  that 

"***"•         an  estate,  sold  as  a  renewable  leasehold,  is  "nearly  equal 

to  freehold  ;"(e)  or  that  land,  in  fact  imperfectly  watered, 

is  "  uncommonly  rich  water  meadow  land ;"(/)  that  a 

house  of  mean  character,  is  "  a  desirable  residence  for  a 

family  of  distinction  ;"(^)  will  not,  however  objectionable 

they  may  be  in  point  of  morality,  avoid  the  contract  in 

Equity. 

to*S2re'ix?      And  the  rule,  perhaps,  extends  to  any  statement  by  a 

?SnSn?Vnd  vcudor,  which  is,  in  effect,  a  mere  expression  of  his  own 

ment^ffKu'  opiuiou,  and  does  not  amount  to  an  assertion  of  an  inde- 

[*44]        pendent  *and  ascertainable  fact :  such  as,  a  statement,  on 

the  sale  of  an  advowson,  that  an  avoidance  is  "likely  to 

occur  soon  f{h)  or,  on  the  sale  of  renewable  leaseholds, 

that  the  fine  payable  is  "  small  ;"(t)  if  a  purchaser  choose 

to  rely  on  the  vendor's  opinion  as  t6  what  is  a  small  fine, 

or  a  probability  of  speedy  avoidance,  he  does  so  at  his 

peril. 

And  in  the  strong  case  of  the  vendor  of  an  annuity 
midiht^  stating  that  the  grantor,  (then  in  prison  for  debt  and  in- 
lSSMin''u'  solvent,)  "  was  a  man  of  large  property,"  he  was  held  not 
liable  to  an  action  of  deceit  at  law.(^')[l] 

(e)  FerUon  v.  Brovme^  14  Ves.  144. 
(/)  Scott  V.  Hans(m,  1  Sim.  13. 

{g)  Magennis  v.  ration,  2  Moll.  587. 
(A)  Trotoer  v.  Newcome,  3  Mer.  704. 
(t)  FeyUon  v.  Brovme,  14  Ves.  144. 

(f)  Dawes  v.  King,  I  Stark.  75. 

[1]  The  rule  of  the  civil  law  was,  simplex  commendatio,  non  obligat.  If 
the  seller  merely  made  use  of  those  expressions  which  are  usaal  to  sellers, 
who  praise  at  random  what  they  are  anxious  to  sell,  the  buyer,  who 
ought  not  to  have  relied  upon  such  vague  expressions,  could  not,  upon 
this  pretext,  procure  the  sale  to  be  dissolved.  The  same  rule  prevails  in 
our  law.  It  has  even  been  held  that  an  action  could  not  be  maintained 
against  a  vendor  for  having  falsely  affirmed  that  a  person  bid  a  particular 
sum  for  the  estate  although  the  person  to  whom  the  representation  was 
made,  was  thereby  induced  to  purchase  it,  and  was  deceived  in  the  value. 
Nor  can  a  purchaser  obtain  any  relief  against  a  vendor,  for  false  affirma- 


Whatmlsre- 
pretentaiion 
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Where,  however,  on  the  sale  of  a  life  interest,  the  par-  chapter  hl 
ticulars  described  the  tenant  for  life  as  a  very  healthy  Mi»-BUtu». 

mem  that  a 

gentleman  aged  forty-eight,  whose  life  was  insurable,  and  }J^^^"j^^ 
an  insurance  was  guaranteed  at  five  guineas  per  cent,,  g®'  2JSum 
and  it  turned  out  that  the  vendors  had  recently  insured  ^^^e  at^" 
the  life  at  a  rate  less  than  five  guineas  per  cent.,  but  ex-  SS^**^ 
ceeding  the  rate  usually  charged  on  healthy  lives,  their 
bill  was  dismissed  with  costs,  although  the  purchaser  ad- 
mitted that  he  knew  five  guineas  to  be  more  than  the 
usual  premium.(A;) 

And  a  false  statement,  by  a  vendor,  of  an  independent  valuation  of 
fact, — as,  that  the  property  has  been  valued  by  a  surveyor  ▼€?«.  ^'"' 


at  a  specified  sum, — will,  if  relied  on  by  the  purchaser,  {I) 
avoid  the  contract  at  law  and  in  equity  ;(m^  and  might, 
perhaps,  sustain  an  action  at  law :  but  a  vendor  is  not  oflerforpar- 

■  *    '  chase  of  ee- 

liable  to  such  action  for  the  false  assertion  that  a  third  ^^  ^y  ^^ 

peraon. 

person  has  ofiered  a  specified  sum  for  the  estate.(n) 

There  would  seem  to  be  a  clear  ground  of  distinction  £i*S?*tiie 
between  the  two  last  cases ;  for  a  purchaser  might  natu-  S!i^*'^ 
rally  consider  the  opinion  of  a  surveyor  to  indicate  some- 
thing *like  the  market  value  of  the  property,  although  he        {*aki 
might  attach  little  importance  to  the  bare  offer  by  an  in-        ^      -* 
dividual,  possibly  made  hastily  and  soon  repented  of: 
though  certainly,  in  the  reported  case,  the  purchaser  seems 
to  have  been  directly  influenced  by  the  mis-statement 
And  a  false  statement  that  a  specified  rent  is  paid  for  purchaser 

when  liable 
although 

(it)  BreaUy  v.  CoUins,  Yon.  317.  Si«Tc3'on. 

(0  See  dapham  v.  SMUUo,  7  Bear.  146. 

(hi)  BuxUm,  v.  Lister,  3  Atk.  386 ;  SmaU  v.  AUwood,  1  You.  407 ;  Sag. 

4 ;  Lord  Brooke  y.  Rounthwcaie,  5  Hare,  298. 

(»)  Sug.  3. 

lion  of  valae ;  it  being  deemed  the  purchaser's  own  folly  to  credit  a  nude 
assertion  of  that  nature.  Besides,  value  consists  in  judgment  and  esti- 
mation, in  which  men  may  differ.  And  in  an  action,  it  is  not  sufficient 
to  show,  that  the  vendor  was  guilty  of  a  misrepresentation ;  but  it  must 
be  shown  that  some  deceit  was  practised  for  the  purpose  of  throwing  the  • 

party  off  his  guard.  See  Davis  v.  Meeker,  5  Johns.  Rep.  354 ;  Marshall 
V.  Peek,  1  Dana's  Ky.  Rep.  611 ;  Dugan  v.  Cureton,  1  Arkansas  Rep.  41 ; 
Morrill  v.  WaUace,  9  New  Hampshire  Rep.  Ill ;  Oneida  Manu.  Co.  v. 
Lawrence,  4  Cowen's  Rep.  440 ;  Saunders  v.  Hatterman,  2  Iredell,  N.  C. 
Rep.  32 ;  Cross  v.  PeUrs,  1  Greenleaf,  Maine  Rep.  376  j  Sei/mowr  v.  Belaid 
cy,  6  Johns.  Ch.  Rep.  222. 
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f^p^^  '"•  the  premises,(o)  has  been  held  to  subject  the  vendor  to  an 
action  at  law,  although  the  purchaser  did  not  reljr  on  his 
statement,  but  made  inquiries  of  other  persons ;  who,  it  is 
presumed,  also  deceived  him.[l] 
whJn^itlbie       -^"^  ^^^  same  liability  is  incurred  by  a  stranger,  who 
me^!*'*'"'*  ©ven  from  mere  wantonness,  intending  to  deceive,  al- 
though without  any  view  to  gain,  makes  a  false  represen- 
tation to  a  purchaser  as  to  the  value  or  rent  of  the  pro- 
perty ;  nor  is  it  material  that  the  sale  is  by  auction  instead 
of  private  contract  ;(p)  Sir  ^.  Sugden  says,(jr)  citing  Sir 
W,  Crrantf  "In  cases  of  this  nature  it  will  be  sufficient  to 
show,  1st,  that  the  fact  as  represented  is  false  ;  2ndly,  that 
the  person  making  the  representation  had  a  knowledge  of 
a  fact  contrary  to  it."(r)    The  rule  is  otherwise  laid  down 
by  Mansfield,  C.  J.,  who  says,  that  '<  it  signifies  nothing 
whether  a  man  represents  a  thing  to  be  different  from 
what  he  knows  it  to  be,  or  whether  he  makes  a  represen- 
tation which  he  does  not  know  at  the  time  to  be  true  or 
false,  if  in  point  of  fact  it  turns  out  to  be  false  :"(^)  the 
better  opinion,  however,  seems  to  be,  that,  in  order  to  sus- 
teJ«u3^  tain  an  action  at  law,  there  must  be  actual  fraud ;  that 
^^L       iS)  either  an  assertion,  (with  or  without  motive,)  of  what 
[*46]        the  party  knows  to  be  untrue,(/)  or  a  communication,  *for 
a  deceitful  and  fraudulent  purpose,  of  that  which  is  in 
fact  untrue,  although  he  may  not  know  it  to  be  so^(^^)[l] 

(o)  Lysney  v.  Selby,  Ld.  Raymond,  1118. 

(p)  BardeU  v.  Spinks,  2  Car.  and  K,  646. 

{q)  Sug.  5. 

(r)  Burrowes  v.  Lock^  10  Ves.  476. 

(a)  Schneider  v.  Heath,  3  Camp.  506 ;  and  see  1  Bro.  C.  C.  546  j  3  Ves. 
&  B.  Ill,  and  Pearson  v.  Morgan,  2  Bro.  C.  C.  388. 

(0  See  Lord  Campbell's  judgment  in  Wilde  v.  Gihson,  1  H.  L.  C.  633 ; 
and  cases  cited  infra,  n.(u) 

(u)  See  Foster  v.  Charles,  6  Bing.  396 ;  PolhiU  v.  Walter,  3  B.  6l  Ad, 
114 ;  Shrewsbury  v.  BlowU,  2  Man.  &.  Gr.  475 ;  Freeman  v.  Cooke,  6  Dow. 
&  L.  187;  Taylor  v.  Ashton,  11  Mee.  &  W.  401. 

[1]  It  seems  that  a  material  misrepresentation  of  a  fact,  by  mistake,  and 
upon  which  the  other  party  is  induced  to  act,  is  a  ground  for  relief  in 
equity,  equally  as  if  it  had  been  a  wilful  and  false  assertion.  M'JF^rran 
V.  Taylor,  3  Cranch.  270;  RoseveU  v.  Fulton,  2  Cowen,  134;  Lewis  v. 
M'Lemore,  10  Yerger,  206. 

[IJ  This  principle  was  first  established  in  England,  in  the  case  of  Par- 
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A  repreaentatioD  that  a  man  is  able  to  answer  an  obli-  chapter  m. 
gation  is  not  binding  unless  in  WTiting.(t;)  Guarantee  of 

eolrency 
must  bo  la 

(3.)  As  to  concealment  and  disclosure  of  advantages  by  ^"'"ng- 

^-  ,  "^  °  ^    Aetocon-  ^ 

the  ptir chaser,  cealmentan<* 

disclosure  o* 

A  purchaser  need  not  disclose  any  fact,  unknown  to  the  bj™^ 
vendor,  which  increases  the  value  of  the  property  itself;  purchaaer 
e.g.  the  existence  of  a  mine.(t^)[2]  g^mL^^ 

But  anything,  even  a  mere  word,  which  tends  to  mis-  Tanta«ee.' 
lead  the  vendor  upon  such  a  point,  will  deprive  the  pur-  ^^^eq^ty 
chaser  of  the  assistance  of  a  Court  of  Equity. (:r)[3]  the  vrador. 

(p)  9  Geo.  IV.  c.  14,  s.  6 :  see  ffaslock  v.  Fergusson^  7  Ad.  &  El.  86. 
\iD)  2  Bro.  C.  C.  430j  Jac.  178. 
(x)  Jac.  178. 

- 

ley  V.  Frwmmi,  3  Tenn  Rep.  51,  and  the  doctrine  of  it,  is  now  weU  set- 
tled both  in  the  Ejiglish  and  American  jurisprudence.  Upton  v.  Vail,  6 
Johns.  Rep.  181  j  Bean  v.  Herrick,  3  Fairfield,  262 ;  Galkigher  v.  Brunei, 
6  Cowen's  Rep.  346 ;  Benton  v.  PraU,  2  Wendell's  Rep.  385 ;  AUen  v. 
AddingUm,  7  W^endeU's  Rep.  1 ;  S.  C.  11  WendeU,  374;  Wise  v.  WUcox^ 
1  Day's  Rep.  22;  Russell  v.  Clark,  7  Cranch's  Rep.  92;  HaH  v.  TaUr 
madge,  2  Day's  Rep.  381 ;  Patten  v.  Oumey,  17  Mass.  Rep.  182.  The 
principle  is,  that  fraud,  accompanied  with  damage,  is  a  good  cause  of 
action ;  and  the  solidity  of  the  principle,  says  Kent,  was  felt  and  acknow- 
ledged  by  the  writers  on  the  civil  law.  (2  Kent's  Com.  490.)  Misrepre- 
sentation, without  design,  is  not  sufficient  for  an  action.  But  if  recom- 
mendation of  a  purchaser,  as  of  good  credit,  to  the  seller,  be  made  in  bad 
faith,  and  with  knowledge  that  he  was  not  of  good  credit,  and  the  seller 
sustains  damage  thereby,  the  person  who  made  the  representation,  it 
bound  to  indemnify  the  seller.    lb. 

J2J  There  are  ma&y  duties  that  belong  to  the  class  of  imperfect  obliga- 
tions which,  though  binding  in  conscience,  human  laws  cannot  undertake 
directly  to  enforce.  It  is  obvious,  that  all  the  material  facts  ought  to  be 
known  to  both  parties,  to  render  the  agreement  fair,  and  just  in  all  its 
parts ;  and  it  is  against  all  the  principles  of  equity  that  one  party,  know- 
ing a  material  ingredient  in  an  agreement,  should  be  permitted  to  sup- 
press it,  and  still  call  for  a  specific  performance.  See  Parker  v.  Graiht, 
1  Johns.  Ch.  Rep.  630. 

[3]  In  Twmer  v.  Harvey,  1  Jacob's  Rep.  169,  relief  wa3  given  inequity 
against  a  contract,  where  the  purchaser  knew  that  the  vendors  (who  were 
assignees  of  a  bankrupt)  were  ignorant  of  a  circumstance  considerably 
increasing  the  value  of  the  property.  And  while  it  was  admitted  to  be 
the  general  rule,  that  the  purchaser  was  not  bound  to  give  the  vendor  in- 
formation as  to  the  value  of  the  property,  yet  it  was  said  that  very  Utile 
was  sufficient  to  affect  the  application  of  the  principle,  as  if  a  single  word 
be  dropped  tending  to  mislead  the  vendor.  See  Farnam  v.  Brooks,  9 
Pick.  Rep.  212. 
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Chapter  PI.  ^nd  a  pufchascr  is  bound,  in  equity,  to  disclose  any 
d^SciSTfact  ^^^^  unknown  to  the  vendor,  which  increases  his  interest 
lS^«"m-  i"  ^he  property ;  c.  g,  the  actual(y)  or  imminent(j2r)  death 
?;?iJrty*'  ofa  prior  hfe  tenant 

dawry^JS'*'    (*•)  -^*  '^  depredatory  remarks^  ^c,  by  the  purchaser. 

marks,  &c., 

by  purcha-  ^  purchascr  who  has  misrepresented  the  property  to  a 
Pufchamr  third  pcrson  desirous  of  purchasing  it,  cannot  enforce  the 
the  property  coutract  lu  equity.(a) 

to  intended  ^    \    / 

buyercannot      A  purchascr,  howcvcr,  is  not  liable  to  an  action  at  law 

sue  m  *  ' 

?JheiherUa.  ^^'  haviug  depreciated  the  value  of  the  property,  or  the 
Son  «uw^  vendor's  chance  of  sale  :(6)  nor  will  an  action  lie  against 
[•47]  *a  stranger  for  preventing  a  sale  by  giving  notice  of  his 
claim  upon  the  estate,  unless  it  be  shown  that  such  notice 
was  given  maliciously  :(c)  and,  in  any  case,  in  order  to 
u?^y  sttin."  support  an  action  for  slander  of  title,  the  plaintiff  must 
s»-  prove  falsehood,  malice,  and  special  damage.(d) 

A^ement  It  appears  that  an  agreement  between  two  persons,  not 
bid  'against  to  bid  agaiust  cach  other  at  an  auction,  is  not  illegal ;  and 

at  sale  pei^ 

missibie.      forms  a  good  consideration  for  an  agreement  giving  to  the 

party  withdrawing  his  opposition  at  the  auction  a  right 

of  pre-emption  over  other  property.(c) 
Bffijwof         It  may  be  remarked  that,  when  a  written  agreement 
5n*preiimi.  ^^^ecu  the  parties  has  once  been  entered  into,  all  pre- 
nwTjwgoii.  vious  representations  become  immaterial,  except  for  the 

purpose  of  defence  in  equity,(/)  or  of  rebutting  a  defence, 

and  so  maintaining  the  written  contract. 

(y)  TSLrmer  v.  Harvey ^  Jac.  169 ;  and  see  Davies  7.  Cooper ^  5  Myl.  &C. 
270. 

{z)  EUard  v.  Lord  Uandaff,  I  Bali  &  B.  241. 

(a)  Howard  v.  Hopkyns^  2  Atk.  371. 

(b)  Vernon  v.  Keys,  12  East,  632 ;  see  p.  638. 
{e)  See  Sag.  423,  and  cases  cited. 

(d)  Brook  v.  JRawl,  19  L.  J.  114,  Exch. 

(e)  GaUon y.  Emuss,  I  Co\\.2^. 
If)  Haynes  v,  Hare^  1  H.  Bl.  664. 
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Chapter  IV. 

•CHAPTER  ly. 

AS    TO  THE    PARTICULARS     AND    CONDITIONS   OF   SALE. 

1.  General  matters  relating  to  particulars  and  condi- 
tionSf  and  their  construction, 

2.  Preparation  and  contents  of  particulars, 

3.  As  to  the  conditions.  '  ^ 

4.  As  to  what  special  conditions  are  generally  requisite 
in  various  specified  cases. 

5.  General  remarks  on  special  conditions, 

(1.)  Particulars  and  conditions  of  sale,  if  intended  JlJSJSlw 
to  exclude  the  purchaser  from  what  he  would  otherwise  g^J^  ^^^' 
be  entitled  to,  must  be  expressed  in  terms  the  most  clear  vf^^l^ 
and  unambiguous  ;(a)  if  there  be  any  chance  of  reasonable  ^"^"' 
doubt  or  misapprehension  as  to  their  meaning,  the  con- 
struction will  be  in  his  favor.(i) 

It  seems,  however,  that  general  expressions  may  not  S^'^cSJiI?" 
be  so  read  by  a  purchaser  as  to  make  them  contravene  a  TaTor^unf. 
well  known  rule  of  law,  or  universal  custom,  if  they  be  tun.    ^^ 
capable  of  bearing  a  modified  meaning ;  as  where  the 
particulars  stated  that  the  fines  of  a  manor  about  to  be 
sold  were  arbitrary,  it  was,  in  the  opinions  of  Lords  Camvp^ 
hell  and  Brougham^  no  misdescription,  when  it  was  shown 
that,  (the  fines  on  alienation  being  arbitrary,)  those  on  the 
*admission  of  a  widow  to  freebench  were  certain ;  inas-       [*49] 
much  as  such  latter  fines  ^lever  are  arbitrary.(c)[l] 

(a)  Symons  v.  James^  1 Y.  &  C.  C.  C.  490. 

\b)  S.  C. ;  Seaton  v.  Mapp,  2  CoU.  C.  C.  563 ;  SmiLk  y.  ElUs,  14  Jar. 
662. 
{c)  WJUie  y.  Cuddon,  8  CI.  &  F.  see  pp.  786  and  796. 

[1]  The  court  will  so  construe  conditions  of  sale,  as  to  endeayor  to  col- 
lect the  meaning  of  the  parties,  without  encumbering  themselyes  with  the  « 
technical  meaning  of  the  words.  Sugden  illustrates  this  rule  as  follows : 
"Where  the  city  of  London  let  an  estate  by  auction  for  a  term  of  years, 
according  to  certain  conditions  of  sale,  by  which  it  was  stipulated  that 
the  purchaser  should  pay  a  certain  rent  before  the  lease  was  granted, 
which  he  accordingly  agreed  to  do,  the  Court  of  King's  Bench  held,  that 

8 
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^^p*^'^-      And  even  when  the  conditions  are  snch  as  would  not, 

biSdpSrchA-  under  ordinary  circumstances,  be  enforced  in  equity,  a 

tooo^olSd^  purchaser  may  be  bound,  if  his  attention  be  drawn  to  their 

Sei!^  oi^ec-  objectionable  nature  before  he  buys ;  as  where,  upon  a 

i^.*^     sale  under  catching  conditions  as  to  title,  he  inquired, 

<'  whether  a  good  and  marketable  title  could  be  made  ?" 

and  the  auctioneer  and  vendor's  solicitor  refused  to  insert 

any  such  statement  in  the  conditions,  but  said  that  a  good 

title  could  be  made  under  the  existing  conditions^  the 

,    purchaser  was  held  to  his  bargain.(€l} 

SrtStaiif^      Any  undertaking  on  the  part  of  the  vendor  will,  it  is 

■ttic^  con-  conceived,  as  a  general  rule,  be  construed  strictly  in  favor 

of  the  purchaser;  in  fact,  in  a  recent  case,  where,  in  an 

agreement  for  a  twenty-one  years'  lease  of  a  house  in 

Highbury  Place,  it  was  stipulated,  that  there  should  be  a 

"covenant  by  lessor  for  quiet  enjoyment  by  the  tenant, 

and  not  to  let  any  of  the  land  near  Highbury  Place,  for 

the  purpose  of  making  and  burning  bricks,"  it  was  held, 

by  y.  C.  Wigraniy  that  the  lessor  must  show  his  title  to 

bind  the  adjoining  land  by  such  a  covenant  during  the 

proposed  term ;  although  it  appeared,  on  the  &ce  of  the 

agreement,  that  the  lease  was  to  be  granted  under  a  power 

contained  in  a  will  :{e)  but  this  decision  was  reversed  by 

Lord  Cottenham.{f) 

^mSh^     As  a  general  rule,  the  particulars  and  conditions  cannot 

SSJdXbj  ^  contradicted,  explained,  or  added  to,  by  any  verbal 

^^f"^^  declarations  at  the  time  of  sale  ;(§-}  evidence  of  such  de- 

[*&0J       clarations  is  inadmissible  at  law  on  behalf  of  either  *plain- 

{d)  Hyde  y.  DaUaway,  6  Jur.  119 ;  4  Beav.  606. 
(f)  Daioes  v.  Betts,  12  Jur.  413. 
(/)  S,  C,  12  Jut.  709. 

Ig)  1  Jac.  &  W.  639 ;  Sug.  22 ;  Bigginsan  v.  CUnoes,  15  Yes.  521 ;  and 
see  Manser  y.  Back,  6  Ha.  443. 

although  the  money  to  be  paid  could  not  be  strictly  called  a  rent,  the  re- 
lation of  landlord  and  tenant  not  having  then  commenced,  yet  the  parties 
•  intended  the  money  should  be  paid,  and  it  must  be  paid  accordingly.  Un- 

der an  agreement  for  purchase,  with  a  stipulation  that,  until  the  convey- 
ance is  made,  the  purchaser  shall  pay  and  allow  to  the  seller,  at  the  rate 
of  a  fixed  sum  per  annum,  three  half-yearly  payments  will  create  the  re- 
lation of  landlord  and  tenant,  and  the  siun  payable,  will  be  recoverable  as 
rent."    Sug.  on  Vend.  vol.  1,  p.  27. 
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tiflF  or  defendant  ;(A)  and  in  equity  on  behalf  of  the  plain-  chapter  iv. 
tiflF ;  even  although  the  defendant  (the  purchaser)  have  SSfona^faSi 
agreed  in  writing  to  abide  by  the  conditions  and  declara-  SiTwdYif 
tions  at  the  8ale.(i)[l]  pi^Sff]  t 

And  the  same  rules  apply  between  the  original  pur-  suiu^e 
chaser  at  a  sale,  and  his  sub-purchaser.(^*)[2]  twm  piir- 

When  the  auctioneer  has,  at  the  sale,  made  verbal  de-  lub^uiSbi. 
clarations  at  variance  with  the  particulars,  d&c,  a  pur-  v^decu- 
chaser  would  seem  to  be  under  this  disadvantage,  viz.,  that  ^^^^h/^ 
if  the  court  were  clearly  satisfied  that  he  heard  and  un-  topurcunr. 
derstood  the  effect  of  the  verbal  declarations,  he  probably 
would  not  obtain  a  decree  for  specific  performance  wUhout 

(A)  Pawdl  y.  Edmunds,  12  East,  6. 
(t)  Higginson  y.  GotoeSf  15  Yes.  521, 
(^j)  SkdUtn  v.  lAvius,  2  Cromp.  &,  J.  41 L 

[1]  Where  estates  were  pat  up  to  sale  by  auction,  and  in  the  printed 
particulars  of  sale  were  stated  to  be  free  from  all  incumbrances,  they  were  * 
bought  by  a  person  who,  discovering  that  there  was  a  charge  on  the  estate 
of  jC  17  per  annum,  refused  to  complete  the  purchase,  in  consequence  of 
which  an  action  was  brought  by  the  vendor;  and,  although  he  offered  to 
give  in  evidence  that  the  auctioneer  had  publicly  declared  from  his  pul- 
pit, in  the  auction-room,  when  the  estate  was  put  up,  that  it  was  charged 
in  the  manner  above  specified,  yet  the  court  refused  to  admit  the  evidence, 
as  it  would  open  a  door  to  fraud  and  inconvenience,  if  an  auctioneer  were 
permitted  to  make  verbal  declarations  in  the  auction-room,  contrary  to 
the  printed  conditions  of  sale ;  and  the  plaintiff  was  non-suited.  Sug.  on 
Vend.  vol.  1,  p.  27, 28. 

At  a  sale,  the  article  being  ambiguous,  the  auctioneer  declared  he  was 
only  to  sell  the  land;  and,  every  thing  growing  upon  the  land  must  be 
paid  for.  The  defendant,  the  purchaser,  insisted  he  was  only  to  pay  for 
timber  and  timber-like  trees,  not  for  the  plantation  and  underwood*  The 
declaration  at  the  sale  was  distinctly  proved ;  but,  it  was  determined  by 
the  Court  of  Elzchequer  that  the  parol  evidence  was  not  admissible.    lb. 

It  has  been  held  that  a  purchaser  of  an  estate  at  auction  is  bound  by  the 
verbal  declarations  of  the  auctioneer,  publicly  made  at  the  sale,  and  be- 
fore the  biddings  commenced,  not  variant  from  the  terms  advertised,  but 
merely  additional  and  explanatory ;  and  that  the  purchaser  may  be  com- 
pelled to  complete  his  purchase  according  to  the  terms  so  explained.  Can- 
nan  V.  MUcAell,  2  Des.  325 ;  Wdinwrighi  v.  Read  et  al.,  I  Des.  573. 

[2]  If  A.  buy  at  a  sale,  after  a  formal  explanation  at  the  sale,  which  was 
heard  by  B.,  and  then  re-sell  to  B.,  the  first  declaration  is  no  more  bind- 
ing upon  B.  than  A.,  and  therefore  A.  cannot  enforce  the  contract,  as  ex- 
plained by  the  auctioneer  against  B. 
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^^p^'  ^'  the  variations,  supposing  them  to  be  to  his  prejadice  ;(Ar) 
^Md^  tato"  ^or,  on  the  other  hand,  could  he  enforce  specific  porform- 
writing.       ^Q^^  ^^^  ^{^^  variations,  supposing  them  to  be  in  his 

favor:  a  purchaser,  buying  under  such  circumstances, 
should  have  the  requisite  alterations  made  in  the  printed 
particulars  or  conditions  before  the  agreement  is  signed 
by  himself  and  the  vendor:  although,  in  cases  where  the 
vendor  is  selling  under  a  power  or  trust,  this  might  occa- 
sionally give  rise  to  questions  with  the  parties  beneficially 
interested. 
Psrucuiar        But  auv  particular  personal  information  ^iven  to  the 

information  -^   *  .  \  ,  .  ,  ,      , 

topurchawr,  purchaser,  as  to  mcumbrances,  or  the  title,  or  even  decla- 
tiSMJ?miy  rations  on  such  points  by  the  auctioneer,  maybe  given  in 
Sq^"y°**^  evidence  by  vendor  or  purchaser  as  a  defence  against  a 
JSJ"^?*^  suit  for  specific  performance  according  to  the  particulars, 
fiirmance.     ^^  .  but  flo  uot  sccm  to  bc  admissible  ou  bchal  f  of  the 

plaintifi*.(Z)[3] 
AJ»Mj<»of     Where  the  alteration  was  made  in  the  printed  particu- 
m^ttM^  lars,  and  the  altered  copies  were  first  produced  in  the 
ffiSSdw^yl  *auction-room  on  the  morning  of  sale,  and  the  auctioneer, 
[*6l]        having  read  and  sold  by  an  altered  copy,  inadvertently 
signed  agreements  indorsed  on  unaltered  copies,  it  was 
held,  that  a  purchaser  could  not  enforce  specific  perform- 
ance according  to  the  particulars  as  originally  published  ; 
although  it  did  not  appear  that  he  had  heard  the  auc- 

(*)  Sug.  23;  OgUvU  v.  Foljarnbe,  3  Mer.  53;    Woodward  v.  MiUer,  2 
OoU.  279. 
(0  15  Ves.  23 ;  1  Ves.  &>  B.  524. 


[3]  It  may  be  proved  that  the  purchaser  perused  the  original  lease  be- 
fore the  sale,  as  that  does  not  contradict  the  particulars  of  sale ;  but,  after 
such  evidence  is  received,  it  would  be  diflScult  to  act  upon  it,  at  law,  against 
a  direct  statement  in  the  particulars  that  is  to  bind  the  purchaser  to  the 
knowledge  of  a  fact  contrary  to  the  written  statement.  For  the  reading 
the  lease  at  an  auction,  by  the  auctioneer,  is  no  excuse  for  a  misdescrip- 
tion of  the  terms  of  the  lease  in  the  particulars  of  sale.  Such  evidence 
may  be  used  in  equity  as  a  defence  against  the  specific  performance,  if 
the  parol  variation  was  in  favor  of  the  defendant,  and  the  plaintifi*  seek  a 
performance  in  specie,  according  to  the  written  agreement.  1  Sug.  on 
Vend.  p.  29, 
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tioneer  read  the  altered  copy,  or  had  any  knowledge  of  the  ^^r^f  'v- 
alteration.(m) 

If  the  sale  be  stated  to  be  made,"  without  reserve,"  the  ^^whfiJSt^ 
employment  of  a  bidder  to  protect  the  estate,(n)  or  any  S^dd'in^'  S! 
private  arrangement  equivalent  to  a  reserved  bidding,(o)  IXirorren. 
will  vitiate  the  sale  even  in  equity  ;  at  law  there  seems 
to  be  an  inclination  to  carry  the  doctrine  still  further ;  and 
where  the  intention  is  to  reserve  a  bidding,  it  is  prudent 
to  notice  it  in  the  particulars  or  conditions.(p)[l] 

(3.)  As  to  the  preparcUion  and  contents  of  the  particulars,  puueiiiari. 
The  particulars  should  fairly  and  accurately  describe  DeacripHon 

*  -^  -^  of   property 

the  estate ;  if,  although  grammatically  correct,  they  are  J;^*^,jj,**' 
so  obscure  as  to  be  likely  to  deceive  an  ordinary  pur- 
chaser, the  sale  will  be  liable  to  be  set  aside.(9][2] 

(m)  Manser  y.  Back,  6  Ha.  443. 
(n)  Meadows  V.  Tanner^b  MaM,  34. 
(o)  Robinson  v.  WaU,  10  Beav.  61 ;  3  Ph.  372. 
Ip)  See  Tkmmetty.  Haines,  15  Mees.  &  W.  371, 373. 
(?)  Taylor  ▼.  MarlindaU,  1 Y.  &  C.  C.  C.  658  j  SifmoThS  v.  Jajnes,  lb.  490 ; 
Martin  v.  Cotter,  3  J.  &  Lat.  496. 

[I]  If  the  particulars  or  advertisements  state  that  the  estate  is  to  be  sold, 
wiUunU  reserve,  it  is  clear  the  sale  would  be  void  against  a  purchaser,  if 
any  person  were  employed  as  a  puffer,  and  bid  at  the  sale.  The  plain 
meaning  of  the  words  without  reserve,  in  a  particular  of  sale  is,  that  no 
person  will  be  employed  to  bid,  on  behalf  of  the  vendor,  to  keep  up  the 
price ;  and  the  vendor  could  have  no  claim  to  the  aid  of  a  court  of  equity 
to  enforce  a  contract  against  the  purchaser,  into  which  he  might  have  been 
drawn  by  the  vendor's  want  of  faith.  ' 

[2]  If  the  description  be  substantially  true,  and  be  defective,  or  inaccu- 
rate, in  a  slight  degree  only,  the  purchaser  will  be  required  to  perform 
the  contract,  if  the  sale  be  fair,  and  the  title  good.  Some  care  and  dili- 
gence must  be  exacted  of  the  purchaser.  If  every  nice  and  critical  objec- 
tion be  admissible,  and  safficient  to  defeat  the  sale,  it  would  greatly  im- 
pair the  efficacy  and  value  of  public  judicial  sales ;  and  therefore,  if  the 
purchaser  gets  substantially  the  thing  for  which  he  bargained,  he  may 
generally  be  held  to  abide  by  the  purchase,  with  the  allowance  of  some 
deduction  from  the  price,  by  way  of  compensation  for  any  small  deficien- 
cy in  the  value,  by  reason  of  the  variation.  See  2  Kent  Com.  437  \  King 
T.  BardeajL,  6  Johns.  Rep.  33. 

The  estate  cannot  be  too  minutely  described  in  the  particulars;  for, 
although  it  is  impossible  that  all  the  particulars  relative  to  the  quantity, 
the  situation,  &«.,  should  be  so  specifically  laid  down,  as  not  to  call  for 
some  allowance  when  the  bargain  comes  to  be  executed ;  yet,  if  a  person, 
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Chapter  IV.  ^jj  agreement  to  sell  land,  is,  in  the  absence  of  any  re- 
^wtuMd  strictive  expressions,  an  agreement  to  sell  the  whole  of 
dudia."  "*'  the  vendor's  interest  therein  ;(r)  and  such  interest,  if  not 
described,  will  be  inferred  to  be  an  estate  in  fee  simple  ]{s) 
Au  legal  in-  and,  unless  the  contrary  be  expressed,  the  interest  offered 

cidenta  are  '  j  r  f 

aSSmpSiy"*  ^^^  ^^^^^  (whether  it  be  absolute  or  qualified,)  will  be  pre- 

the property,  gumed  *to  be  accompauied  by  all  those  advantages  which 

L      -I        are  legally  incidental  to  it.    Therefore,  an  infringement 

of  the  rule,  Cujus  est  solum  ejus  est  usque  ad  ccelum,  is, 

(if  not  mentioned  in  the  particulars,)  sufficient  to  avoid 

the  contract  as  against  the  purchaser.(^)[l] 

(r)  Bower  v.  Cooper  j2  Ha.  408. 

Is)  Sug.  339;  Hugfies  v.  Parker ^  8  Mees.  &  W.244j  and  see,  CaUd  v. 
CorraU,  4  Y.  &  C.  228, 236. 
(0  Pope  V.  GarUind,4Y.  & C.  403. 

however  little  conversant  with  the  actual  situation  of  his  estate,  will  give 
a  description,  he  must  be  bound  by  that,  whether  conversant  of  it  or  not. 
See  Jvdson  v.  Wass^  11  Johns.  Rep.  525;  M'Farran  v.  Taylor  ettd.^  3 
Cranch.  70 ;  ^aJbe  v.  QazUard  et  oZ.,  2  Bay,  11. 

[1]  The  conveyance  of  a  whole  carries  all  its  parts,  as  weU  at  law,  as 
in  equity,  though  some  of  them  were  not  in  the  view  of  the  parties.  Par- 
nam  v.  Brooks^  9  Pick.  Rep.  212.  And  a  deed  of  aU  one's  share  and  interest, 
passes  reversionary  as  well  as  present  estates.  Sowle  v.  Sowle,  10  Pick. 
Rep.  376.  It  is  said  the  description  of  the  property  cannot  be  too  minute 
and  accurate.  And  if  the  description  is  wrong,  it  will  control  even  the 
acts  of  the  grantee  in  taking  possession  of  the  estate.  Hence,  where  a 
grantee  is  evicted  from  lands  taken  possession  of  under  his  deed,  but  not 
falling  within  the  description  in  the  deed,  he  cannot  recover,  on  the  cove- 
nants of  seisin,  and  for  quiet  enjoyment.  10  Gill  &  John.  7;  14  Wend. 
671. 

In  the  description  of  real  property,  there  are,  in  common  use,  certain 
technical  terms.  The  word  messuage  is  synonymous  with  dwelling-house. 
The  conveyance  of  a  dwelling-house  will  pass  a  shed  and  chaise  house, 
so  connected  with  it  as  to  make  one  building.  Hilton  v.  Oilman^  5  Shepl. 
263.  And,  if  granted  with  the  appurtenances,  includes  all  buildings  attach- 
ed to,  or  connected  with  the  house,  the  cartilage,  garden  and  orchard,  and 
the  close  in  which  the  house  stands.  But  not  any  greater  quantity  of  land, 
though  usually  occupied  with  the  house.  Ltand  includes  any  species  ot 
soil,  and  all  buildings  erected  on  it.  The  word/arm  embraces  a  messuage, 
and  all  the  kinds  of  lands  used  therewith.  Homestead  farm  does  not  ne- 
cessarily include  all  the  parcels  of  land  owned  by  the  grantor,  though 
lying  and  occupied  together,  and  though  a  part  of  them  are  conveyed. 
Woodman  v.  Lane,  7N.  H.  Rep.  241 ;  Jackson  v.  Berringer^  15  Johns.  Rep. 
471.  A  grant  of  woods,  passes  the  land  or  an  exclusive  right,  so  far  as  is 
necessary  for  the  support  of  the  trees.    Clap  v.  Draper,  5  Mass.  Rep.  268. 
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But  an  agreement  to  sell  land  to  a  rail  way  (m)  or  water-  ch«p««'  ^' 
works  company,(t;)  if  subject  to  the  provisions  of  the  late  K2"^il5,2d' 
consolidation  acts,  does  not  include  the  minerals,  unless  ^nieu>raii. 
they  are  expressly  comprised  in  the  purchase.  tI?il^o?ka^^ 

So,  any  charge  upon  the  estate,  or  right  restrictive  of  pimSJ^UM 

the  purchaser's  absolute  enjoyment  of  it,  and  the  release  m^micL 

of  which  cannot  be  procured  by  the  vendors,  should  be  ch!!^'^  or 

rights  re- 
stated; or  the  omission  may,  in  many  cases,  avoid  the  2JSi*to*«i. 

sale  as  against  the  purchaser  ]{w)  e.  g.,  a  right  of  sporting  ^p^^ny?^ 

over  the  estate,(a7}  a  right  of  common  every  third  year,(y) 

a  right  to  dig  for  mines,(j?)  a  liability  to  repair  the  church 

ehancel,(a)  or  (it  is  conceived)  a  liability  to  heriots,  or 

any  other  right  or  liability  which  cannot  fairly  admit  of 

compensation,  would,  if  undisclosed,  have  that  effect. 

Rights  of  way  (if  any)  should  be  referred  to ;  for  al-  ^^^^oi 
though  a  mere  non-disclosure  of  their  existence,  might 
not,  in  general,  avoid  the  contract,(&)  the  court  would 
readily  lay  hold  of  anything  in  the  particulars,  &c.  at  all 
incon^tent  with  their  existence,  as  a  ground  for  relieving 
a  purchaser. 

So,  if  the  vendor's  interest  be  in  any  way  determinable,  ^■^y^jj 
the  fact  should  appear ;  for  when  a  redeemable  annuity  ^fi  *^£ 
wais  offered  for  sale,  simply  as  an  annuity,(c)  and  lease-  **''■  ^^^*^ 

(u)  evict,  c. 20, 8. 77. 

(«)  10  Vict.  c.  17, 8. 18. 

(w)  Sug.  353, 353. 

(x)  Bumdl  V.  Brawn,  1  Jac.  &  W.  173. 

(|r)  Gibson  y.  Spurrier ^  Peake's  Ad.  Ca.  50. 

(;;)  Seaman  ▼.  Vawdrey,  16  Ves.  390. 

(a)  IbrteUow  ▼.  SJUrley,  3  Sw.  333. 

(6)  outfield  or  BawUs  v.  Round,  5  Ves.  506. 

(c)  Coverley  y.  Bwrrdl,SvLg.29, 


Pastwres  include  pasturage  land  of  the  grantor,  and  also  his  pastures  and 
feedings  in  the  land  of  others.  The  term  meadows  passes  meadow  land. 
Jackson  v.  HalsUad,  5  Cow.  Rep.  316.  The  term  water  merely  passes  the 
fishery.  To  convey  the  water  itself  the  description  should  be,  so  much 
land  covered  with  water.  The  grant  of  a  river  does  not  pass  the  soil,  nor 
an  island  within  it.  But  land  under  water  passes  as  land  within  the 
bounds  mentioned.  5  Cow.  Rep.  316 ;  1  Wend.  337.  The  word  te?iem«i/, 
though  popularly  applied  only  to  buildings,  includes,  in  law,  everything 
of  a  permanent  nature,  which  is  capable  of  being  holden,  whether  corpo- 
leal,  or  incorporeal.    3  Hilliaid  on  Real  Prop.  337, 338, 339. 
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Chapter  IV.  hold  houscs  Were  sold,  without  any  mention  being  *made 
of  a  private  act  of  parliament  which  gave  a  company  the 
right  to  purchase  ihem,{d)  the  sales  were  held  invalid. 

But  not  mat-      The  vcudor,  however,  is  not  bound  to  mention  in  the 

ter  of  whicli  '  '  j     i»      i  •   i_ 

purchaMr  particulars  any  matter  affecting  the  property,  and  of  which 
gem'cSJi^"  ^^^  purchaser  has  notice  :  e.  g,,  on  the  sale  of  leaseholds, 
SnSS'*^*  the  fact  that  the  covenants  and  restrictions  in  the  lease 
^^^^  are  unusually  stringent,  need  not  be  stated  :  for  the  pur- 
chaser, having  notice  of  the  lease,  should  satisfy  himself 
as  to  the  contents  before  he  buys.(e) 
Or  fines  or        go,  ou  the  Sale  of  copvholds,  the  particulars  need  not 

customs  on  '  r  j  f  m, 

Spyhoicto.    ^^^^^  ^^  ^^^  ^^^^  or  customs  of  the  manor  ;  these  being  ge- 
nerally incidental  to  copyhold  tenure.(/) 
Or  quit  So,  where,  on  the  sale  of  freeholds,  it  distinctly  appears 

rents^  ccCf 

m^M      ^y  ^^®  particulars  that  the  land  is  held  of  a  manor,  it  is 

ireehoid.      couceived,  that  the  vendor  need  not  refer  to  the  existence 

of  quit  rents,  or  even  heriots;(g')  the  fair  and  proper 

Or  statutorj  course,  howover,  would  be  to  mention  the  fact :  so,  where 

local  taxes.  '  '  ' 

land  is  sold  as  fen  land,  the  particulars  need  not  refer  to 
Embanking  and  Drainage  taxes,  to  which  it  is  subject 
under  a  local  but  public  act  of  Parliament.(A) 

Or  notorioiu      So,  ou  the  salc  of  lands  within  the  mining  districts,  any 

(ooM-  reference  to  the  rights  of  mining,(i)  under  the  local  cus^ 

toms,  would,  it  is  conceived,  be  unnecessary  ;  as  their  ex- 
istence is  matter  of  notoriety. 

But  there         But  the  particulars  must  contain  no  misrepresentation ; 

misrepre.     e.  ff,,  if,  ou  the  salc  of  leascholds,  the  terms  of  the  lease 

sentailon;  rt  j      j  i 

MaMiMM  of  ^^^  misstated,  the  sale  may  be  set  aside ;  even  although 
KSTau^      the  auctioneer  read  the  lease  at  the  sale.(^*) 
ai«fi!  "***      *'^°»  where  the  property  thirty-three  feet  in  depth  was 
[*54i        described  as  forty-six  feet  deep,  the  purchaser  was  al- 

Orofdimen- 

(d)  Ballard  v.  Way,  1  Mee.  &  W.  520. 

(e)  HaU  V.  Smithy  14  Ves.  426 ;  Pope  v.  Garland,  4  Y.  dt  C.  394 ;  PoUT' 
son  V.  Long,  6  Beav.  590. 

(/)  See  and  consider,  White  v.  Cuddon,  8  CI.  &  Fin.  7G6. 

(g)  See  Damerell  v.  Protheroe^  10  Gl.  B.  20 ;  showing  that  heriots  may  be 
dae  in  respect  of  freeholds. 

(A)  Barraud  v.  Archer,  2  Sim.  433 ;  affirmed,  2  Russ.  &  Myl.  751. 

(t)  As  to  which  see  Rogers  v.  Brenton,  12  Jur.  263. 

( j)  Flight  V.  Booth,  I  Bing.  N.  C.  369 ;  Jones  v.  Edney,  3  Camp.  285,  and 
see  Van  v.  Corpe,  3  Myl.  &  C.  269  j  Flight  v.  Barton,  ib.  282. 
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lowed  an  abatement,  although  he  was  the  occupying  te-  ^^p*''^  ^' 

nam.(A)  jSTyJ,^- 

And  the  effect  of  what  would  otherwise  be  notice  may  ^cupatioa 
be  destroyed,  not  only  by  actual  misdescription  or  mis-  J^^f"'^^^ 
statement,  but  by  anything  calculated  to  deceive,  or  even  {hjL'^iea. 
lull  suspicion,  upon  the  particular  point ;  as  where  lot  A.  d^^^or 
(building  land,)  was  expressed  to  be  sold  subject  to  the  donT^*' 
rights  of  way  reserved  by  the  existing  leases  of  adjoining  S^SSSpuvo 
property  B.,  and  a  plan,  specially  referred  to  in  the  parti-  ^^^ 
cnlars,  disclosed  a  carriage  way  reserved  over  A.  to  B., 
and  also  a  way  reserved  over  A.  to  another  lot  C,  but  gave 
no  indication  of  another  way  reserved  over  A.  to  B.,  the 
particulars  and  plan  were  treated  as  deceptive,  and  the 
purchaser  was  not  held  bound,  under  the  particular  cir- 
cumstances, to  have  inspected  the  leases.(Q[L] 

So,  where  a  lessee  sold,  (by  way  of  underlease,)  part  jL^SSnte^* 
of  a  demised  estate,  and  the  particulars  mentioned  that  5i?er  StJ!^ 
the  original  lease  contained  a  power  of  re-entry  on  breach  i^."^ 
of  a  covenant  against  certain  trades  being  carried  on  upon 
the  premises^  and  that  the  purchasers  must  enter  into  simi- 
lar covenants,  but  did  not  state  the  fact  that  some  under- 
leases, already  granted  of  parts  of  the  property,  contained 
no  such  covenants,  the  purchaser  recovered  his  deposit  at 
law.(m) 

Where  a  lease,  which  contains  the  usual  covenant  to  pnuieof 

'  lease,  romo* 

deliver  up  the  premises  in  good  repair  at  the  end  of  the  ^^whS^' 


(k)  KmgY.  Wilsim,  6  Beav.  124. 

(/)  Dykes  v.  Blake,  4  Biiig.  N.  C.  463;  and  see  Giison  v.  D'Este,  2  Y. 
&  C.  C.  C.  542. 

(m)  Waring  y.  Hoggart,  Ry.  &  Moo.  39 ;  and  see  Dawes  v.  Betts,  12 
Jut.  419,  709, 

[  1  ]  The  misrepresentation  may  be  as  well  by  deeds,  or  acts,  as  by  words ; 
by  artifices  to  mislead  as  weU  as  by  positive  assertions.  1  Story's  Eq. 
Juris,  sec  192.  Whether  the  party  misrepresenting  a  fact,  knew  it  to  be 
false,  or  made  the  assertion  without  knowing ;  or  even  if  the  party  inno- 
cently misrepresents  a  lact  by  mistake,  the  effect  is  the  same.  The  mis- 
representation, however,  must  be  of  something  material,  constituting  an 
indncement,  or  motive  to  the  act,  or  omission  of  the  other  party,  and  by 
which,  he  is  actually  misled  to  his  injury  \  and  it  must  also  be,  in  some- 
thing, in  regard  to  which,  the  one  party  places  a  known  confidence  in  the 
other. 
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Chapter  tv.  temi,  IS  sold,  and  any  of  the  demised  buildings  have  been 
*^Kir'"a?  removed,  the  fact  should  be  stated :  the  omission  of  the 
tei^miut  buildings  from  the  particulars  is  not  8ufficient.(n) 
rSggT**  *As  respects  commendatory  statements  and  descriptions 
As  to  puffin?  in  the  particulars,  we  may  refer  to  the  observations  already 
particuiara.  made  in  Ch.  III. :  a  fair  and  correct  description  will,  in 
the  average,  be  found  to  be  as  agreeable  with  sound  policy 
as  it  is  with  morality. 
£?oi!^us  ^  When  a  plan  of  the  estate  is  attached  to,  or  accompanies, 
P*"*  the  particulars,  and  is  incorrect,  it  will  be  a  material  con- 

sideration with  a  Court  qf  Equity  whether  the  purchaser 
Sie"iM?"i  ^^^  thereby  misled :  but,  if  accurate,  it  is  merely  tanta- 
SSSlfnito"  mount  to  a  view  of  the  property ;  so  that  when  an  estate 
mV^       was  sold  in  lots,  and  it  correctly  appeared  by  the  plan  that 
lot  1,  an  Inn,  was  supplied  with  water  by  a  drain  leading 
from  a  well,  in  lot  4,  this  was  held  not  to  amount  to  any 
engagement  on  the  part  of  the  vendor  that  there  should 
be  any  reservation  of  a  right  to  water  in  the  conveyance 
of  lot  4 :  and  a  bill  filed  by  the  purchaser  of  lot  I  for  com** 
pensation,  was  dismissed  with  costs.(o) 
To  plan  So,  ou  the  satc  or  lease  of  building  ground,  the  exhibit 

showing  in-.  ,,  _.  ,,.  .  ■•. 

tended  ad.     tiou,  on  the  plan,  of  mtended  improvements  on  the  adja- 
provemcntr.  cent  land,  does  not  bind  the  vendor  or  lessor  to  execute 
such  improvements  :(p)  although  it  appears  that  a  vendor 
would  not  be  allowed  to  divide  and  appropriate  the  land 
in  a  different  manner,  so  as  to  attract  an  occupancy  and 
population  entirely  different  from  that  which  would  pro- 
bably have  been  produced  by  acting  on  the  plan  proposed 
SSTem^it     *^^  h®'^  ^"^  *'  the  sale  :{q)  nor,  on  the  other  hand,  when 
In^'ilSlTta    a  house  is  sold  "  with  all  its  lights,"  does  a  statement  in 
iS3?°*       the  particulars  that  adjoining  land  is  building-land,  au- 
thorize the  vendor,  or  a  purchaser  of  the  adjoining  land, 
to  build  thereupon,  so  as  to  obstruct  such  lights.(r) 
[*56]  •And  it  may  be  here  remarked,  that  it  is  well  establisb- 

(w)  Granger  v.  WormSi  4  Camp.  83. 

(p)  PewsUr  V.  Turner,  6  Jur.  144 ;  and  see  Dykes  v.  Blake,  4  Bing.  N. 
C.463. 

(jt)  F\ioffees  of  Herioi's  HospUal  v.  Gibson,  2  Dow.  301 ;  S^re  v.  Omf- 
bdl,  1  Myl.  &,  Cr.  459 ;  see  Schreiber  v.  Creed,  10  Sim.  9. 

(q)  Peacock  v.  Penson,  11  Beav.  355. 

(r)  Swansborough  v.  Covenbry,  9  Bing.  305. 
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fid  that  where  the  same  person  possesses  a  house,  having  ^^p**'  ^' 

the  actual  use  and  enjoyment  of  certain  lights,  and  also  lown-^ 

possesses  the  adjoining  land,  and  sells  the  house  to  another  j^ninl  Talia 

person,  although  the  lights  be  new,  he  cannot,  nor  can  any  ^flights. 

one  who  claims  under  him,  build  upon  the  adjoining  land 

so  as  to  obstruct  or  interrupt  die  enjoyment  of  those 

lights.(^)  ^  V 

In  the  construction  of  particulars  of  sale,  the  courts  Meanineof 
have  attached  the  following  meanings  to  the  following  expw«ioi». 
expressions;  viz., 

By  the  description  of  a  house  as  "brick- built,''  is  under- 1|^*'?"*** 
stood  brick-built  in  the  ordinary  sense  of  the  word ;  not 
composed  externally  partly  of  brick,  and  partly  of  timber 
and  lath  and  plaster  :{t) 

By  "  clear  yearly  rent,"  is  understood  a  rent  clear  of  all  "cicar 
outgoings,  &c.  usually  borne  by  the  tenant ;  but  subject  to  »»ti 
such  (as  land  tax)  as  are  borne  by  the  landlord  :{u) 

The  expression  "fcurm,"  includes  woodland,  part  of  the  «Pfcrm;'» 
estate,  s^ihough  not  in  the  occupation  of  the  tenant  :(v) 

The  expression  "free  public  house,"  is  a  misdescription  " Free  pub- 
when  the  lease  contains  a  covenant  to  take  beer  from  the 
lessor  -^w) 

By  the  expression  "  ground  rent,"  if  unexplained,  is  to  •'Ground 
be  understood  a  rent  less  than  the  rack  rent  of  the  premi- 
ses :  its  proper  meaning  is  the  rent  at  which  land  is  let 
for  the  purpose  of  improvement  by  building  (x) 

*(3.)  As  to  the  conditions,  [*^^] 

Conditions. 

!n  the  absence  of  stipulation,  a  bidder  at  an  auction  ^f Jjjjng 
may,  audibly,  before  the  fall  of  the  hammar,  retract  his  ^'^^^^ 
bidding •(y);[l]  a  condition  negativing  this  right  is  almost 

Cs)  Per  Curiam,  9  Ring*  309. 

(0  PoweUY.Dmtmey  Sug.  30, 

(«)  2  Yes.  sen.  500. 

(v)  Portman  f.  MiUr  3  Jar.  356. 

(«)  Jones  V.  Ednty,  3  Camp.  285. 

<z)  Stewart  v.  AUist&n,  I  Mer.  26. 

(y)  Payne r.  Cave,3  Dam.  &  E.  148. 

— — m  -         ,,|,  _i—    _,       j_-  i-j_ii—      ■--■ji  ■-  ^T • ' • 

[  I  ]  Every  bidding  is  nothing  more  than  an  offer  on  one  side,  which  is  not 
binding  on  either  side,  until  it  is  assented  to,  and  that  assent  signified  on 


.farneces- 
iary. 


57  PARTICULARS  AND  CONDITIONS. 

^^^*^»p^  ^'  always  inserted,  and  is  recommended  by  Sir  E.  Sugden, 
Whether  or  wbo  nevertheless  expresses  his  opinion  that  it  cannot  be 

QO  bidding.  "^ 

enforced  {z) :  such  a  condition,  however,  was  recently  held 
to  bind  a  mortgagee's  solicitor,  who  bid  at  a  sale  of  the 
mortgaged  property  made  by  the  court  with  the  mortga- 
gee's concurrence.(a)[2] 
wddSfhow  ^^  ^^^  ^y  auction,  a  reserved  bidding,  if  desired, 
should  be  provided  for  by  the  conditions :  it  does  not, 
however,  appear  that  the  employment  of  a  bidder  merely 
to  protect  the  estate  from  a  sale  at  an  undervalue,  will,  in 
equity,  avoid  the  sale,  unless  it  be  stated  to  be  without 
reserve.(A)[3j 

(z)  Sug.  20. 

(a)  Freer  Y.  Rimncr,  14  Sim.  391. 

(b)  Sag.  16 ;  Woodward  v.  Miller,  2  Coll.  279 ;  vide  infra,  Ch.  V.  and 
supra,  p.  51. 

the  part  of  the  seller,  by  knocking  down  the  hammer.  It  is  in  the  nature 
of  a  contract,  and  the  assent  of  both  parties  is  necessary  to  make  it  bind- 
ing. If  a  bidding  were  binding  on  the  bidder  before  the  hammer  was 
down,  he  would  be  bound  by  his  offer  and  the  vendor  would  not. 

[2]  "  This  condition,"  says  Sugden,  "  was  originally  suggested  to  me 
by  the  case  of  Payne  v.  Cave,  and  it  has  now  become  a  common  condi- 
tion. But  I  always  thought  it  one  that  could  not  be  enforced."  1  Sug. 
on  Vend.  26. 

[3]  It  seems  that  the  employment  of  a  bidder,  by  the  owner,  would  or 
would  not  be  a  fraud,  according  to  circumstances  tending  to  show  inno- 
cence of  intention  or  a  fraudulent  design.  If  he  was  employed  bonaJuU, 
to  prevent  a  sacrifice  of  the  property  under  a  given  price,  it  would  be  a 
lawful  transaction,  and  would  not  vitiate  the  sale.  But  if  a  number  of 
bidders  were  employed  by  the  owner  to  enhance  the  price  by  a  pretended 
competition,  and  the  bidding  by  them  was  not  real  and  sincere,  but  a  mere 
artifice  in  combination  with  the  owner,  to  mislead  the  judgment  and  in- 
flame the  zeal  of  others,  it  would  be  a  fraudulent  and  void  sale.  2  Kent 
Com.  539;  Hazel  v.  DuiHiam,  N.  Y.  Mayor's  Court,  July,  1819  j  More- 
head  v.  HuiiJb,  1  Badg.  &  Dev.  Eq.  Rep.  N.  C.  35 ;  Woodsy.  Ball,  ib.  411 ; 
Wolfe  V.  L/u.yster,  1  Hall's  N.  Y.  Rep.  144;  Smith  v.  Greenlee,  2  Dev.  JN. 
C.  Rep.  126;  Phippenv.  Stickney,3  Metcalf,  384. 

"  The  authorities,"  says  Sugden,  "  preponderate  in  favor  of  the  validity 
of  a  person  privately  bidding,  and  the  practice  is  universally  adopted,  and 
ought  not  to  be  lightly  disturbed."  Where  public  notice  has  been  given, 
the  contract  will  be  binding  on  the  purchaser,  although  there  was  no  con- 
test between  real  bidders ;  but  only  the  purchaser  and  the  person  emplojred 
to  bid,  bid  against  each  other.  And  the  rule  would  seem  to  be  the  same, 
even  where  public  notice  had  not  been  given,  provided  the  bidder  was  ap- 
pointed only  to  protect  the  vendor's  interest.    But  where  a  person  is  em- 
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On  a  «ale  by  auction,  it  is  usual  to  require,  by  the  con-  ^^p^'^* 
ditions,  payment  of  a  deposit  by  the  purchasers;  and,  in  ^^^'|„. 
many  cases,  this  may  be  a  prudent  precaution  on  a  sale  by  JUJSS?'^' 
private  contract :  if  the  deposit  will  amount  to  a  large  sum, 
it  may  be  well  to  provide  for  its  investment,  (exchequer 
bills  are  usually  selected,)  in  order  that  there  may  be  no 
loss  of  interest,  nor  liability  from  the  depreciation  of  se- 
curities. 

It  is  also  the  ordinary  practice  to  insert  a  condition  that  Jf  Ji25JiJ.t7 
the  vendor  shall,  within  a  specified  time,  at  his  own  ex- 
pense, make  and  deliver  to  every  purchaser  an  abstract  of 
the  title  to  the  lot  or  lots  purchased  by  him ;  but  the  ven- 
dor is,  independently  of  any  condition,  bound  to  deliver 
an  abstract ;  a  delivery  of  the  title  deeds  is  not  *suffi-  [*5S] 
ctent  :(c)  the  condition,  however,  is  useful  as  fixing  the 
time  for  delivery. 

When  the  lots  are  small,  and  the  tide  is  voluminous,  it  iu»trictiT« 
may  be  well  to  provide,  that  no  purchaser  whose  aggre-  Jb^SI^'*^ 
gate  purchase-money  shall  not  amount  to  a  specified  sum  Sem/'^ 
shall  be  entitled  to  an  abstract,  (or  an  abstract  going  be- 
yond a  certain  date,)  except  at  his  own  expense :  in  such 
a  case  it  may  be  well  to  stipulate  that  a  full  abstract  shall 
be  deposited  with  the  vendor's  solicitor,  or  elsewhere,  for 
inspection  by  purchasers. 

If  any  other  condition  refer  to  "the  delivery  of  the  ab-  !*Abrtmct,'» 
stract,''  this,  in  any  question  as  to  time,  will  be. held  to  ^^,j?!?Ji^ 

feet  ab- 
atncu** 

(0  Sag.  431 ;  H(yrM  v.  Wingfield,  3  Scott,  N.  R.  34a 

ployed,  not  for  the  defensive  precaution,  with  a  view  to  prevent  a  sale  at 
an  under  value,  but  to  take  advantage  of  the  eagerness  of  bidders  to  screw 
up  the  price,  that  will  be  deemed  a  fraud.  Neither  do  the  cases  authorize 
the  vendor  to  appoint  more  than  one  person  on  his  behalf.  Though  pro- 
per that  a  vendor  should  appoint  a  person  to  guard  his  interests  against 
the  intrigues  of  bidders,  it  does  not  follow  that  he  may  appoint  more  than 
one.  Such  a  proceeding  would  be  fraudulent.  It  would  be  simply  a 
mock  auction.    See  Sug.  on  Vend.,  vol.  1,  p.  22. 

In  Sooth  Carolina,  in  the  case  ofJeTtkiju  v.  Hogg^  2  Const  Rep.  821, 
it  was  held  that  the  employing  a  person  to  bid  on  the  part  of  the  vendors, 
ai  a  public  sale,  is  not  illegal ;  and  that  a  purchaser  at  such  sale  will  be 
compelled  to  complete  his  purchase,  although  he  had  no  notice  that  such 
person  was  so  employed,  and  the  price  by  such  means  was  carried  much 
beyond  the  real  value. 


B8  PARTICULARS  AND  CONDITIONS' 

Chapter  IV.  meaa  the  delivery  of  a  perfect  abstract  :{d)  i.  c,  an  ab- 
stract as  perfect  as  the  vendor  could  furnish  at  the  time 
of  delivery. (e) 

EtTectofnon-     If  the  vcndoT  fail  to  deliver  a  perfect  abstract  within 

deliveiT  of,  ^ 

•Ito  unS*""  ^^^  ^^^^  specified,  the  purchaser  is  relieved  from  any  con- 
dition binding  him  to  object  to  the  title  within  a  g^iven 
period  from  delivery  of  the  abstract :(/)  it  is  not  unusual 
to  guard  against  this  rule,  by  providing,  (in  the  condition 
as  to  objections,)  that  "an  abstract  shall,  as  regards  any 
objection  or  requisition,  be  considered  perfect,  if  it  supply 
the  information  suggesting  the  same,  although  it  may  be 
otherwise  defective."(;§^) 
frTum^Sf       It  is  usual,  and  proper,  in  every  case,  to  specify  in  the 
S^fiTto  in-  conditions  the  day  on  which  the  purchase  is  to  be  com- 
^"^'        pleted,  and  from  which  day  the  purchaser  is  to  have  pos- 
session of  the  estate,  or  (if  it  be  in  lease)  receipt  of  the 
rents  and  profits,  and  to  pay  interest  upon  the  purchase- 
money  if  not  then  paid ;  and  up  to  which  day  the  vendor 
is  to  pay  the  outgoings.    This  condition,  as  to  time,  will 
[*59]       *not,  however,  in  ordinary  cases,  be  binding  in  equity, 
unless  time  be  declared  to  be  of  the  essence  of  the  con- 
shoujd  pro.  tract.(A)    It  is  generally  thought  best  to  provide  that  tlie 
teJ2«  "iaaii  a.rrangement  as  to  payment  of  interest  and  receipt  of  the 
•ireats.        profits,  dz^c.,  shall  hold,  whatever  may  be  the  cause  of  de- 
lay in  completion :  and  it  was,  until  recently,  the  general 
SSSum.**  opinion,  that  the  purchaser  must,  under  such  a  condition, 
pay  interest  during  the  time  spent  in  clearing  up  the  ti- 
tle :(t)  although,  of  course,  it  would  not  justify  the  vend- 
or in  wilful  delay :( J)  but,  where  the  expression  was,  "  if 
from  any  cause  whatever  the  purchase-money  shall  not 
be  paid  on,  d&c:,  the  purchaser  making  default  shall  pay 
interest,"  &c.,  it  was  decided,  that  the  purchaser  was  ex- 
empted from  payment  of  interest  when  the  delay  arose 

{d)  Hobson  v.  Bell,  2  Beav.  17. 
(0  MarUy  v.  Cook,  2  Ha.  111. 

if)  Blaeklow  v  Lam,  2  Ha.  40 ;  SonMy  v.  HuU,  2  Myl.  Sl  Cr.  211. 
(jg)  And  see  also  infra,  Ch.  VIII. 
(A)  Vide  infra,  Ch.X. 

(i)  See  Greenwood  v.  ChurchiU,  8  Beav.  413 ;  Esdaile  v.  Stephenson,  I 
Sim.  &  St.  122. 
( j)  S.  C. ;  see  the  judgment  in  De  Vism  v.  De  Visme,  1  Mac.  &  G.  336. 
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irom  the  state  of  the  title ;  inasmuch  as  he  had  made  no  ^^p^  ^^- 
default  :{k)  in  a  modern  case,  at  law,  where  the  agree- 
ment was  that  the  purchaser  should  pay  interest  from  the 
day  fixed  for  completion,  if  completion  '^  should  be  delay- 
ed on  his  part,"  and  the  vendor  and  his  trustee  were  ready 
to  complete  on  the  day  named,  but  the  purchaser  was  not 
prepared,  and  afterwards,  when  the  purchaser  was  ready, 
the  vendor's  trustee  refused  to  concur,  it  was  held  that  in- 
terest  was  not  payable  after  the  latter  date  :{l)  in  a  recent  De  nsme  r. 
important  case,(m)  where  the  purchase  was  to  be  com* 
pleted  and  the  money  paid  on  a  certain  day,  <'  but,  if  the 
purchaser  should  fail  in  making  such  payment,  then,  from 
whatever  cause  the  delay  might  have  arisen,"  interest  was 
to  be  paid  at  five  per  cent ;  and  considerable  delay  arose 
in  making  out  the  title,  it  was  held,  either  that  the  pur- 
chaser *was  not  bound  to  pay  interest  until  a  good  title       [*60] 
was  shown,  or  that,  if  bound  by  the  condition  to  such 
payment,  he  was  entitled  to  an  equivalent  compensation 
from  the  vendor :  probably  a  condition  that  "  if,  from  any 
cause  whatever,  other  than  the  wilful  and  capricious  re- 
fusal of  the  vendor  to  make  out  his  title  or  to  convey  his 
estate,  the  purchase  shall  not  be  completed  on  the  speci- 
fied day,  the  purchaser  shall  thenceforth  pay  interest  on 
so  much  of  his  purchase-money  as  for  the  time  being  shall 
remain  unpaid,  and  shall  have  no  claim  to  compensation 
in  respect  of  the  delay  in  completion,"  might  escape  the 
rule  laid  down  in  De  Visme  v.  De  Visme, 
We  may  here  remark  that  an  agreement  that  if  the  condiiionror 

1  .  •  1  1         •  /•        1  i*  1       payment  of 

purchase-money  is  not  paid  at  the  time  fixed  for  comple-  zmt  in  uea 
tion,  the  purchaser  shall  pay  "  in  lieu  of  interest  upon  the  noiuBurious. 
same  a  clear  rent  of  —  /.  per  annurn^^  is  not  usurious  by 

{k)  Denning  v.  Henderstm,  1  De  G.  &  S.  689 ;  13  Jur.  89. 
(/)  Perry  v.  Smithy  1  Car.  &  M.  554. 

(m)  />e  Funif  V.  i>e  Fi^me,  1  Mac.  &G.  336;  vi<iff  in/ra,  Cb.  XIII.  as  to 
payment  of  interest. 
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^^P^*"  ^'  reason  of  the  rent  exceeding  the  amount  of  interest  at  6i. 

per  cent,  on  the  purchase-nioney.(n)[l] 
SSnSSJlSt  '^  "  usual  upon  a  sale  by  auction,  to  provide,  that  the 
Mnyi^uM.  vendor  shall,  upon  payment  of  the  purchase-money,  exe- 
cute proper  conveyances  to  the  respective  purchasers,  of 
the  lots  purchased  by  them  respectively ;  such  convey- 
ances, &c.,  to  be  prepared  by  and  at  the  expense  of  the 
respective  purchasers,  and  by  them  tendered  for  execu- 

(»)  Spurrier  v.  Mafoss,  1  Ves.  jun.  587. 

[1]  As  a  general  rule,  where  the  transaction  is  substantially  a  loan, 
upon  an  understanding  that  the  money  or  thing  lent  is  to  be  returned,  at 
all  events,  the  lender  cannot  lawfully  reserve  or  take  to  himself  anything 
in  the  shape  of  interest  or  profit,  beyond  the  amount  of  interest  at  the  legal 
rate ;  and  no  shift  or  contrivance  for  this  purpose,  will  be  allowed  to  take 
the  case  out  of  the  statute.  Frequent  instances  of  what  are  deemed  shifts 
or  contrivances  to  elude  the  statute,  are  where  the  loan  is  made  in  a  de- 
preciated currency,  or  in  bonds,  notes,  or  goods  of  a  less  value  than  their 
nominal  amount ;  or,  where  the  advance  of  money,  although  exhibiting 
all  the  characteristics  of  a  loan,  is  made  to  assume  the  form  of  a  purchase 
of  a  rent  charge,  or  an  annuity,  payable  out  of  lands,  and  exceeding  law- 
ful interest,  on  the  sum  advanced.  And,  where  the  borrowing  of  money 
is  accompanied  by  the  grant  of  a  lease,  by  the  borrower  to  the  lender,  the 
latter  taking  advantage  of  the  necessities  of  the  former,  to  obtain  a  lease 
at  rent  leas  than  the  fair  yearly  value  of  the  lands,  or  upon  more  advan- 
tageous terms  than  he  otherwise  could  have  done,  at  the  same  time  re- 
serving to  himself  full  interest  upon  the  money  lent.  The  true  question 
seems  to  be,  whether  the  substance  of  the  transaction  was  really  the  loyi 
of  money,  or  the  creation  of  a  debt,  whatever  may  be  the  form  of  the  con- 
tract )  and,  if  found  to  be  so,  then,  whether  the  lender  or  payee  stipulated 
for,  or  secured  to  himself,  by  means  of  the  loan,  and  arising  either  from 
it,  or  from  anything  connected  with  it,  and  forming  a  part  of  the  same 
transaction,  any  profit  or  pecuniary  advantage  he  would  not  otherwise 
have  been  entitled  to,  exceeding  the  rate  of  interest  allowed  by  law.  A 
profit  made,  or  loss  imposed,  on  the  necessities  of  the  borrower,  whatever 
form,  shape,  or  disguise  it  may  assume,  where  the  treaty  is  for  a  loan, 
and  the  capital  is  to  be  returned  at  all  events,  has  always  been  adjudged 
to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a  violation  of  those 
laws  which  Umit  the  lender  to  a  specified  rate  of  interest.  And  also  where, 
In  connection  with  the  loan  of  money,  and  a  part  of  the  transaction,  the 
lender  sells  to  the  borrower,  while  in  embarrassed  circumstances,  bonds, 
goods,  or  other  things,  at  a  price  exceeding  their  real  value,  and  includes 
the  amount  in  the  security  for  the  loan.  See  DowdaU  v.  Lenox,  3  Edw. 
Ch.  Rep.  267  j  Nourse  v.  Prime,  7  Johns.  Ch.  Rep.  69 ;  Bamk  of  the  United 
Slates  V.  Owens,  2  Pet.  Rep.  527 ;  Uoyd  v.  ScoU,  4  Pet.  Rep.  205 ;  Eagleson 
V.  SAotwell,  1  John.  Ch.  Rep.  535 ;  Morgan  v.  Schcrmerkom,  1  Paige  Ch. 
Rep.  544. 
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tion  at  a  sipecified  time  and  place :  the  condition  is  scarcely  ^''^^^p^  ^V' 
necessary ;  for  the  contract  in  itself  gives  the  purchaser  a 
right  to  a  conveyance  upon  payment  of  his  purchase- 
money  ;  and  he  is,  prima  facie,  bound  at  his  own  expense 
to  prepare  and  tender  it(o) 

If,  where  property  is  sold  in  lots,  any  part  comprised  in  For  appoB. 
two  or  more  lots  be  upon  lease  at  one  entire  rent,  or  if  all  t^S^w^i 
or  any  part  of  the  property  comprised  in  one  lot,  be  let  **  "^""""• 
together  with  other  property  at  one  entire  rent,  the  con- 
ditions *must  provide  for  its  apportionment ;  and,  although       [*61] 
not  stuctly  necessity,  it  may,  by  way  of  precaution,  be 
well  to  provide,  that  the  concurrence  of  the  tenant  shall 
not  be  required.(p) 

Upon  the  sale  of  land  used  for  agricultural  purposes,  it  j^^  aopi, 
may  be  often  necessary  to  insert  a  condition  as  to  the 
growing  crops  being   taken  and  paid  for  by  the  pur- 
chaser. 

If  the  property  be  in  lease  at  the  time  of  sale,  the  pur-  Btght  to,  if 
chaser  will,  of  course,  be  subject,  in  this  respect,  to  the  "*^8'^™*^ 
rights  of  the  tenants :  if,  however,  it  be  in  hand,  and  no* 
thing  be  said  as  to  the  crops,  they  will  belong  to  him  from 
the  day  fixed  for  completion :  and,  it  is  conceived  that  the 
vendor  will  not  be  at  liberty  previously  to  remove  them 
in  an  immature  state. 

There  should  be  a  condition  as  to  fixtures,  if  the  pur-  ABumxtani 
chaser  is  to  pay  for  any ;  common  fixtures  would  proba- 
bly be  held  to  be  included  in  a  contract  for  sale,  and  would 
pass  by  the  conveyance,  unless  a  contrary  intention  could 
be  collected  from  the  instrument.(9)[l] 

(p)  Sag.  963;  P«a2e  y.JS8, 6  Mee.&W.  835. 

(p)  3  Day.  Cony.  73. 

(q)  Sng.  37,  and  cases  cited. 


[1]  In  New  York,  things  annexed  to  the  fireehold,  or  to  any  building, 
for  the  purpose  of  trade  or  mannfactore,  and  not  fixed  into  the  wall  of  a 
house,  so  as  to  be  essential  to  its  support,  go  to  the  executor  as  assets ; 
MMJ  all  other  things  annexed  to  the  freehold,  descend  to  the  heir  or  do* 
yisee.    8  N.  Y.  Rey.  Stat.  p.  83,  sees.  6, 7, 8. 

The  strict  mle  as  to  fixtures  thai  applies  between  heir  and  execntor, 
applies  equally  between  yendor  and  yendee,  and  mortgagor  and  mortga- 
gee ;  and  growing  crops^  manure  lying  upon  the  land,  and  fixtures  erect- 
ed I7  the  yendor  for  the  purpose  of  trade  and  nuuiuiactnieS)  or  potash 
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dbapteriv.      Payment  for  timber  by  the  purchaser,  if  intended,  must 
^nifor^  be  provided  for  by  the  conditions. (r)[2] 

(r)  Sug.  36 ;  see  Bigginson  v.  Clowes^  15  Ves.  516. 

kettles  for  manufactaring  ashes,  pass  to  the  vendee  of  land.  3  Kent  Com. 
346.  So  a  kettle  in  a  fulling-mill,  set  in  brick  work,  and  used  for  dpng 
cloths,  will  pass  to  the  mortgagee  in  fee  of  the  mill ;  though  no  mention 
of  the  appurtenances  be  made  in  the  deed.  Union  BamJc  v.  Emerscn,  15 
.  Mass.  Rep.  159.  But  in  AfClintock  v.  Graham,  3  M'CordRep.  553,  where 
the  question  was  in  respect  to  a  still  and  vessels  set  up  in  a  rock  furnace 
which  was  built  against  the  wall,  it  was  held  they  did  not  pass  by  the  con- 
tract of  sale. 

When  a  farm  is  sold  without  any  reservation,  the  rule  is,  that  what- 
ever is  affixed  to  the  freehold,  becomes  part  of  it,  and  cannot  be  removed. 
The  vendor  has  the  absolute  control,  not  only  of  the  land,  but  of  the  im- 
provements ;  and  he  has  an  election  to  sell,  or  not  to  sell.  If  he  does  sell^ 
he  knows  the  fixtures  pass,  not  being,  in  such  cases,  personal  property. 
Holmes  v.  Tremper,  20  Johns.  Rep.  29.  P.  conveyed  by  deed,  without  re- 
servation, an  ashery,  in  which  kettles  were  set  in  mason  work,  but  the 
arches  were  upon  a  platform,  and  not  fastened  to  the  building.  The 
,  troughs  were  sunk  in  the  ground.  M.,  who  purchased  the  premises,  de- 
mised the  ashery ;  and  the  lessee  entered  into  possession,  and  used  the 
kettles  until  a  fire  consumed  the  building.  The  question  being  as  to  the 
fixtures,  it  was  held  that  the  fixtures  passed  by  the  conveyance.  MiUer 
V.  Plumb,  6  Cow.  Rep.  665. 

If  a  freehold,  fitted  up  for  a  trade  of  any  kind,  or  for  manufactures,  is 
sold  to  a  person  intending  to  follow  the  same  business,  then  all  the  map 
chinery  necessary  to  the  trade  or  manufacture,  so  intended  to  be  carried 
on,  would  pass.  1  Bailey  S.  C.  Rep.  541.  Consequently,  a  cotton  gin 
which  was  attached  to  the  gears  in  the  gin-house,  was  held  to  be  a  fix- 
ture, which  passed  by  the  contract  of  sale.  So,  a  conveyance  of  a  saw- 
mill, was  held  to  pass  a  mill-chain,  dogs,  and  bars— they  being  in  their 
appropriate  places  at  the  time.  The  chain  was  attached  by  a  hook,  to  a 
piece  of  a  draft-chain,  which  was  fastened  to  the  shaft  by  a  spike.  It 
could  be  hooked  and  unkooked,  at  pleasure.  The  chain  was  used  to  draw 
logs  into  the  mill.  Fanar  v.  Stackpole,  6  Greenl.  144.  And  where  the 
stones  and  irons  of  a  gristmill  were  accidentally  detached  by  a  flood,  car- 
rying away  the  main  body  of  the  mill,  they  were  still  holden  to  continue 
a  part  of  the  realty,  and  therefore  not  liable  to  be  taken  on  execution  to 
satisfy  a  creditor,  as  personal  property.  Chddard  v.  Bolster,  6  Greenl. 
Rep.  427.  It  has  been  held,  however,  that  frames  in  a  factory  for  spinning 
flax  and  tow,  though  fastened  by  upright  pieces  extending  to  the  upper 
floor,  and  elects  nailed  to  the  floor,  round  the  feet,  neither  of  the  machines 
being  nailed  to  the  building,  would  not  be  considered  as  a  part  of  the 
freehold.  Cressonv.  StaiU,  11  JohnB.Re^.m,l2l.  See  Amos  &  Ferraid*s 
Law  of  Fixtures;  Gibbon's  do. 

[2]  In  a  case  where  there  were  several  lots,  it  was  stated,  after  two  of 
them,  that  the  timber  on  them  was  to  be  paid  for.    The  particulars  were 
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The  expression  "  timber,''  includes  oak,  elm,  and  ash,  o^p^r  nr. 
everywhere;  and,  by  local  custom,  beech(5)  and  various  y^bej»i 
other  trees ;  even  trees  which  are  primarily  fruit  trees,  as 
cherry,  chestnut,  and  walnut  ]{t)  no  wood,  however,  is 
timber  until  of  twenty  years'  growth  :(u)  as  a  general 
rule,  pollards  would  seem  not  to  be  timber  ;  if  sound  they 
may,  however,  be  timber  by  local  custom  :  and  the  ex* 
pression  '' timber  and  timber-like  trees,"  would  seem  to 
include  sound  pollards  :{v)  an  exception,  in  a  lease,  of  "all 
timber  *and  other  trees,  but  not  the  annual  fruit  thereof,"        [*62] 
would  seem  not  to  include  garden  or  orchard  fruit  trees, 
unless  by  local  custom  ;(t£?)  the  term  '^ fruit"  being  con- 
sidered to  refer  to  the  mass  of  timber  trees. 

It  is  generally  provided,  upon  a  sale  by  auction,  and  d^ripSjj 
often  upon  a  sale  by  private  contract,  that  any  misdes-  Suo^"^"" 
cription,  mistake,  or  error  in  the  particulars,  either  way, 
shall  not  avoid  the  sale,  but  shall  be  the  subject  of  com- 
pensation. 

Notwithstanding  this  condition,  the  mis-statement,  if  JSTtS^iSl 
wilful  or  designed,  amounts  to  fraud,  and,  even  at  law,  uirS^T* 
avoids  the  contract  as  against  the  purchaser :  if  it  arise 
simply  from  negligence,  equity  will,  notwithstanding  the 
condition,  refuse  a  specific  performance  at  the  suit  of  the 
vendor,  if  the  error  be  not  a  fair  subject  for  compensa- 
tion :{x)  at  law,  cases  have  occurred,  in  which  the  opin- 

(5)  Au^eif  V.  Pisker,  10  East,  446. 
(0  Duke  of  Chajidos  v.  Tallwt,  2  P.  Wms.  606. 
{%)  FhfsUrY,  Leonard,  Cro.'E^.  I, 

(v)  RaibeU  v.  RaikeSj  Woodfall's  Landl.  and  Ten.  457;  and  see  2  P. 
Wms.  606. 
(to)  BuUen  v.  Denning,  5  B.  &  C.  842. 
Ix)  Sag.  30. 

silexit  as  to  the  timber  on  the  other  lots,  which  was  of  considerably  greater 
valae;  but,  there  was  a  general  condition  that  all  the  timber  and  timber- 
like trees,  down  to  Is.  per  stick,  inclusive,  should  be  taken  at  a  fair  valu- 
ation. The  purchaser  of  the  lots  to  which  no  statement  was  annexed, 
claimed  the  timber  without  paying  for  it ;  and  the  master  of  the  rolls 
thought  that  a  purchaser  might  be  so  fairly  impressed  with  that  idea, 
notwithstanding  the  general  condition,  that  he  refused  to  compel  him  to 
perform  the  contract,  according  to  the  seller's  construction.  Sng.  on  Vend, 
vol.  1,  p.  42.    Higgifuan  v.  CUnoeSf  15  Yes.  jun.  516. 
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ciAp^t  TV.  ion  ^as  entertained  that,  however  gross  the  negligence, 
the  purchaser  is  bound,  if  there  be  no  fraud  ;(y)  but,  this 
opinion  has  not  been  followed  :{z)  and  the  rule  at  law 
or  aflecting  seeius  uow  to  be  as  laid  down  by  Tindcdf  G.  J. ;  viz., 
tiiS  rowS  "  that  where  the  misdescription,  although  not  proceeding 
oramt;  ^  from  fraud,  is,  in  a  material  and  substantial  point,  so  far 
affecting  the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed  that,  but  for  such  misdescription, 
the  purchaser  might  never  have  entered  into  the  contract 
at  all,  in  such  a  case  the  contract  is  avoided  altogether, 
and  he  is  not  bound  to  resort  to  the  clause  of  compensa- 
tion :  under  such  a  state  of  things,  he  may  be  considered 
as  not  having  purchased  the  thing  which  was  really  the 
subject  of  the  sa]e."(a)[l] 

(y)  WTightY.WUson,lMoo.AK.^l\9Dd8wMiUsY.Oddy,eCai.& 
P.  728. 
{z)  Sug.  36. 
la)  Flight  V.  Booth,  1  Bing.  N.  C.  370, 377. 

[1]  It  is  a  general  rule  that  an  act  done,  or  contract  made,  under  a  mis- 
take or  ignorance  of  a  material  fact,  is  voidable  and  relievable  in  law 
and  equity.  No  person  can  be  presumed  acquainted  with  all  matters  of 
fact  Neither  is  it  possible,  by  any  degre-e  of  diligence,  in  all  cases,  to  ac- 
quire that  knowledge.  Consequently,  an  ignorance  of  fact  does  not  import 
culpable  negligence.  The  rule  applies  not  only  to  cases  where  there  has 
been  a  studied  suppression  or  concealment  of  tlie  facts  by  the  other  side, 
which  would  amount  to  fraud ;  but  also  to  many  cases  of  innocent  igno- 
rance, and  mistake  on  both  sides.  So,  if  a  party  has  doiui  fide  entirely 
forgotten  the  facts,  he  will  be  entitled  to  relief,  because,  under  such  cir- 
cumstances, he  acts  under  the  like  mistake  of  the  facts,  as  if  he  had  never 
known  them.  But  the  fact  must  be  material  to  the  act  or  contract  For 
instance : — A.  buys  an  estate  of  B.,  to  which  the  latter  is  supposed  to  have 
an  unquestionable  title.  It  turns  out,  upon  investigation  of  the  facts,  un- 
known, at  the  time,  to  both  parties,  that  B.  has  no  title ;  in  such  a  case, 
equity  would  relieve  the  purchaser,  and  rescind  the  contract.  But,  if  A. 
were  to  sell  an  estate  to  B.  whose  location  was  well  known  to  each,  and 
they  mutually  believed  it  to  contain  twenty  acres,  and,  in  point  of  fact,  it 
contained  only  nineteen  acres,  and  three-fourths  of  an  acre,  and  the  dif- 
ference would  not  have  varied  the  purchase,  in  the  view  of  either  party  j 
the  mistake  would  not  be  a  ground  to  rescind  the  contract.  Story's  Eq. 
Juris,  vol.  1,  sees.  140, 141 ;  Smith  v.  Evans,  6  Binn.  Rep.  102  j  Mason  v. 
Pearson,  2  Johns.  Rep.  37 ;  Pearcon  v.  Low,  6  Mass.  Rep.  81  j  Garland  v. 
fitoZcm  Bank,  8  Mass.  Rep.  408  j  8  Cow.  Rep.  195 ;  Champlin  v.  Layton,  18 
Wend.  407 ;  Cummins  v.  White,  4  Blackf.  Ind.  Rep.  356 ;  6  Harr.  &  Johns. 
500, 525, 526 ;  2  Bailey's  S.  C.  Rep.  623. 
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And  where  a  vendor,  who  has  the  means  of  'knowledge,  chapter  iv. 
and  is  bound  to  use  due  diligence,  misdescribes  his  pro-  ^^S'^'^gu^- 
perty  upon  any  important  point,  it  seems  probable  that  ^*°^' 
the  facts  would,  in  themselves,  be  deemed  conclusive  as 
to  fraud  :{b)  e.  g,,  a  statement  in  particulars  that  the  es- 
tate was  about  one  mile  from  Horsham,  when  in  fact  it 
was  upwards  of  three  miles  distant  ;(c)[l]  and,  in  another 
case,  a  material  mis-statement,  upon  the  sale  of  a  house, 
as  to  the  amount  of  the  ground  rent,(cl)  and,  in  a  later 
case,  a  description  of  dilapidated  property,  as  "  good  and 
substantial,  but  unfinished  buildings,"(6)  seem  to  have 
been  considered,  at  law,  to  be,  from  their  very  nature, 
fraudulent 

If,  however,  the  intended  purchaser  do  not  rely  upon  Bm  purcha. 
the  particulars  or  statements  of  the  vendor,  but  examine  accuracy  of 

*  '  paruculais 

the  property  in  person  or  by  his  agents,  he  cannot,  in  the  |^^ 
absence  of  direct  fraud,  contend  that  he  is  deceived  by  the 

(b)  See  Sag.  36. 

(c)  Duke  of  Norfolk  v.  Wtyrthy,  1  Camp.  C.  337. 

(d)  JknUs  V.  Oddy,  6  Car.  &P.  728. 

{e)  Robinson  v.  Musgrove,  8  Car.  &  P.  469 ;  but,  in  general,  a  mis-state- 
ment as  to  the  state  of  repairs  would  seem  to  be  a  matter  for  compensation 
in  equity :  Dyer  v.  Hargrave^  10  Yes.  505, 508. 

[I]  In  this  case,  it  was  insisted  that  the  effect  of  misdescription  was 
saved  by  the  condition,  which  provided  that  no  error  or  mis-statement 
should  vitiate  the  sale.  But  Lord  Ellenborongh  said  that,  in  cases  of  this 
sort,  he  should  always  require  an  ample  and  substantial  performance  of 
the  particulars  of  sale  unless  they  were  specifically  qualified.  Here  there 
was  a  clause  inserted,  providing  that  an  error  in  the  description  of  the 
premises  should  not  vitiate  the  sale,  but  an  allowance  should  be  made  for 
it.  This,  he  conceived,  was  meant  to  guard  against  unintentional  errors 
— not  to  compel  the  purchaser  to  complete  the  contract,  if  he  had  been  de- 
signedly misled.  He  therefore  left  it  to  the  jury,  whether  this  was  merely 
an  erroneous  statement,  or  the  misdescription  was  wilfully  introduced  to 
make  the  land  appear  more  valuable,  from  being  in  the  neighborhood  of 
a  borough  town.  In  the  former  case,  the  contract  remained  in  force,  but 
in  the  latter  case  the  plaintiff  was  to  be  relieved  from  it,  and  was  entitled 
to  recover  back  his  deposit.  The  plaintiff  had  a  verdict ;  so  that  the  jury 
must  have  thought  the  misdescription  fraudulent.  See  Sug.  on  Vend, 
vol.  1,  p.  36 ;  M'Ferran  v.  Tayl(yr  et  al.^  3  Cranch,  270. 
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Chapter  IV.  representations  of  the  vendor  as  to  any  point  upon  which 

he  has  thus  tested  their  accuracy.(/)[2] 
SSrriS?^'*      And  it  may  be  collected  from  the  cases  at  law  and  in 
w^on      equity,  that,  independently  of  fraud,  and  on  the  mere 
f^mmo?      ground  of  the  materiality  of  the  misdescription,  the  usual 
condition  as  to  compensation  will  not  avail  in  the  follow- 
ing cases,  viz : — 
Jmy'i'Sf'       1st.  Where  the  property  is  not  of  the  same  description 
nuwt      as  it  appears  to  be  in  the  particulars ;  as  where  long  lease- 
hold is  described  as  freehold  ]{g)  or  as  where,  upon  the 
sale  of  an  estate  let  at  lease  on  a  rack  rent,  such  rent  is 
described  as  a  ground  rent  ]{h)  or  as  where  a  bouse,  com- 
[*64]       posed  'externally  partly  of  brick  and  partly  of  timber  and 

lath  and  plaster,  is  described  as  a  brick-built  house.(t) 
fijnotidenu-  2dly.  Where  the  property,  as  described,  is  not  identical 
with  that  intended  to  be  sold :  as  when  a  vendor,  intend- 
ing to  sell  No.  2  in  a  street,  described  it  as  No.  4,  the  pur- 
chaser, although  No.  2  was  the  same  description  of  house 
as,  and  in  better  repair  than,  No.  4,  recovered  his  deposit 
at  law.(y) 
or  material       3rdly.  Where  a  material  part  of  the  property  described 

partofiiie     ,  ^      ,  ;      i.         ,    ^.x  . 

wanung.  or  has  uo  cxisteuce,  or  cannot  be  found  :(k)  or  where  no  title 

has  DO  title;  '  '^    ' 

(/)  See  Atwood  v.  SmaU^  6  CI.  &  Fin.  232  \  see  the  judgment  in  dap- 
kam  V.  ShdUUo,  7  Beav.  149. 
{g)  See  and  consider  Broume  v.  JF^erUon^  14  Ves.  144. 
(A)  StewaH  v.  AUiston,  1  Mer.  26. 
(i)  Powell  V.  Doubbie,  Sug.  30. 
ij)  Leach  Y,  MnUett,  3  Car.  &  P.  115. 
{k)  Robinson  v.  Musgrove,  2  Moo.  &  R.  92. 

[2]  If  the  purchaser  have  particular  personal  information  given  him  of 
an  incumbrance,  or  of  the  nature  of  the  title,  it  seems  that  parol  evidence 
is  admissible.  It  may  therefore  be  proved  that  the  purchaser  perused  the 
original  lease  before  the  sale,  as  that  does  not  contradict  the  particulars 
of  sale ;  but  after  such  evidence  is  received,  it  would  be  difficult  to  act  up- 
on it  at  law  against  a  direct  statement  in  the  particulars  that  is  to  bind  the 
purchaser  to  the  knowledge  of  a  fact  contrary  to  the  written  statement  For 
the  reading  the  lease  at  an  auction  by  the  auctioneer,  is  no  excuse  for  a 
misdescription  of  the  terms  of  the  lease  in  the  particulars  of  sale.  Such 
evidence  may  be  used  in  equity,  as  a  defence  against  the  specific  perform- 
ance, if  the  parol  variation  was  in  favor  of  the  defendant,  and  the  plaio- 
tifi*  seek  a  performance  in  specie  according  to  the  written  agreement 
See  1  Sug.  on  Vend.  vol.  1,  p.  29,  and  authorities. 
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can  be  shown  to  it ;  as  when,  upon  the  sale  of  a  leasehold  c^^p^r  iv. 
house  and  a  small  yard  adjoining,  the  yard  was  not  inclu- 
ded in  the  lease,  but  held  from  year  to  year  at  a  separate 
reDt.({) 

4thly.  Where  the  misdescription  is  upon  a  point  mate*  JJ/oy^Jt 
rial  to  the  due  enjoyment  of  the  property ;  as  when,  upon  affScwdj*"' 
the  sale  of  a  lease  of  a  house  and  shop,  the  particulars 
merely  stated  that  the  lease  contained  a  restriction  against 
certain  specified  trades  being  carried  on  upon  the  premi- 
ses, whereas  in  fact  several  other  trades  were  forbid- 
den :{m)  so  also,  where,  upon  the  sale  of  a  piece  of  land 
described  as  ''  a  first  rate  building  plot  of  ground,"  no  no- 
tice was  taken  of  a  right  of  way  passing  over  it,(n)  or  of 
an  underground  watercourse  which  third  parties  had  li- 
berty to  open,  cleanse,  and  repair,  making  satisfaction  for 
damage  thereby  occasioned.(o) 

5thly.  Where  the  misdescription  is  of  such  a  nature  that  or  amoanc 
the  amount  of  compensation  cannot  be  estimated ;  as  ^^  ^- 
where,  on  the  sale  of  a  reversion,  expectant  on  the  decease  '°'^^* 
*of  A.  in  case  he  should  have  no  children,  his  age  was  de-       r«g5i 
scribed  as  66  instead  of  64  ;(p)  or  as  where,  on  the  sale  of 
a  wood,  the  particulars  erroneously  stated  that  the  average 
size  of  the  timber  approached  60  feet,  the  number  of  trees 
not  being  stated  \{q)  or  as  where  the  particulars  stated  the 
premises  to  be  in  the  joint  occupation  of  A.  and  B.  as  les- 
sees^ when  in  fact  A.  was  only  assignee  of  the  lease,  and 
B.  was  a  mere  joint  occupier.(r) 

And  it  may  be  observed,  that  where  the  vendors  are  whether 
trustees  they  are  not  justified  in  allowing  compensation  im  eondu" 
for  their  own  errors,  and  a  court  of  equity  will  refuse  to  maAmaA^ 
act  upon  the  condition.(«) 

(0  DobdL  y.  HuUMnsm,  3  Ad.  &  El.  355. 

(«)  FUght  y.  Booik,  1  Bing.  N.  0.  370. 

(n)  Ihfkes  y.  Blake,  4  Bing.  N.  C  463 ;  and  see  Gibson  y.  D'EUe,  2  Y. 
A  C.  C.  C.  54a. 

(0)  Sikackleion  y.  Sutdiffe,  1  De  G.  &  S.  609. 

{jp)  Sherwood  y.  BoHns,  Mood.  &  Malk.  194;  and  see  8  CI.  &  Fin. 
792. 

{q)  Lord  Brooke  y.  Bffumihusaiiet  5  Ha.  298. 

(r)  RidgwofY,  Gray,  1  Mac.  &  G.  109. 

(5)  Waite  y.  Cuddon,  8  CI.  &  Fin.  766. 
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Chapter  IV.     Iq  the  absencc  of  stipulation,  a  vendor  is  bound  to  pro- 
As  to  deeds;  duce,  at  his  own  expense,  the  originals  of  all  deeds  and 

prima  facie  .    *  '  .  •  i 

▼endoJ  w**^    other  instruments  necessary  to  verify  the  abstract  i{i)  ex- 
SSwerup^  cept  copies  of  court  roll,  and  such  instruments  as  are  upon 
uon|*S%i^  record,(wJ  or  have  been  lost(r)  or  destroyed ;  as  respects 
DMh  Mtested  ^Yi  which  he  may  verify  his  abstract  by  secondary  evi- 
dence ;  he  must,  however,  as  a  general  rule,  in  order  to 
render  copies  admissible  in  evidence,  prove  the  execution 
and  delivery  of  the  originals  ;(ir)  which,  when  deeds  are 
lost  and  the  witnesses  unknown,  is  often  an  insuperable 
difficulty :  when  the  sale  is  completed,  the  purchaser  is 
entitled  to  the  original  title  deeds,  or  a  covenant  to  pro- 
[^]       duce  them,  and  attested  copies  of  the  originals  ;(ar)  *this 
right,  however,  does  not  seem  to  extend  to  old  deeds  not 
necessary  to  make  a  title  ;(y)  or  to  copies  of  court  roll,  or 
instruments  on  record,  unless,  (as  respects  the  covenant 
for  production,)  they  are  in  the  vendor's  possession  or 
power  ]{z)  or  to  documents  used  merely  as  negative  evi- 
dence :(a)  the  attested  copies  and  deed  of  covenant  must 
be  prepared  at  the  expense  of  the  vendor  :(6)  if  he  wish  to 
negative  the  purchaser's  rights  in  the  above  respects,  he 
AfltpattMted  must  do  SO  clearly  and  explicitly  in  the  conditions:  and 
^toraiiabiu-  when  property  is  sold  in  lots,  it  is  the  almost  invariable 

tj  for  omit-  »      *        .»  / 

^  coDdi-  practice  to  throw  the  expenses  of  attested  copies  upon  the 
purchasers,  and  a  solicitor  would  generally  incur  persoiuil 
liability  by  omitting  a  condition  to  that  effect :  the  con£U- 
tion,  if  so  intended,  should  expressly  provide  fSr  the  ex- 
pense of  all  attested  copies,  whether  required  for  the  veri- 
cowM  to  be  fication  of  the  abstract  or  for  any  other  purpose ;  particu- 
upon  «k  of  lar  care  to  insure  proper  conditions  as  to  deeds  should  be 

(0  Sugden,  449. 

(u)  Cooper  y.  Efnery^  1  Phil.  388.  It  seems  doubtful  whether  the  mle 
extends  to  deeds  inroUed  merely  for  safe  custody  and  not  under  any  sta- 
tutory provisions ;  see  9  Jarm.  Conv.  by  Sweet,  10. 

(r)  As  to  what  is  sufficient  evidence  of  loss,  see  Green  v.  Bailey ^  15  Sim. 
543 ;  JFHtzwaUer  Peerage,  10  CI.  &  Pin.  953 ;  HaH  v.  HaH,  1  Ha.  1. 

(w)  Bryant  v.  Busk,  4  Russ.  1 ;  see  however  as  to  this,  tfi/ra,  Ch.  VIIL 

ix)  Boughton  V.  Jeioell,  15  Ves.  176. 

(y)  Dare  v.  TVcker,  6  Ves.  460. 

(z)  Vide  infra,  316. 

(a)  See  Cooper  y.  Bmery,  cited  in  1  Hayes  on  Conv.  573. 

(b)  BaughUm  v.  JeweU,  15  Ves.  176. 
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taken  upon  the  sale  of  a  part  only  of  an  estate  in  mort-  chapter  iv. 
gage,  when  the  purchase-money  is  not  likely  to  pay  off  pan  of 
the  incumbrance ;  a  deposit  of  the  deeds  with  some  third  ^^^^ 
party,  for  the  joint  benefit  of  the  mortgagee  and  purcha- 
ser, will,  if  acquiesced  in  by  the  mortgagee,  her  the  most 
eligible  arrangement.(c)  ^ 

On  a  sale  in  lots,  it  is  generally  requisite  to  provide  for  as  to  urn. 
the  ultimate  custody  of  the  deeds  ;  the  purchaser  of  the  dyot^S^ 

on  Bftlo  in 

largest  lot  is  usually  made  to  take  them  and  covenant  for  ^^^ 
their  production :  where  the  intention  is  that  they  shall 
belong  to  the  purchaser  whose  purchase-money  amounts 
to  the  largest  sum,  it  may  occasionally  be  well  to  {Provide 
for  the  contingency  of  the  two  largest  purchasers  bujring 
to  an  equal  amount. 
Every  condition  intended  to  relieve  the  vendor  from  his  RMtrictive 

•'  ofpurcha- 

prima  facie  liability  to  deduce  a  marketable  title,  and  JJ\5iJ|^J 
•verify  the  abstract  by  proper  evidence  at  his  own  ex-  ^^St' 
pense,  must  be  expressed  in  plain  and  unambiguous  Ian-  ^^'''j^.'g^. 
guage.(rf)[l] 

For  instance,  a  condition  that  he  shall  not  be  bound  to  Against  pro- 
produce  any  original  deed  or  other  document  than  those  ^S^^ 

:,.  .,  ....,  *  .11  VendorstiU 

m  his  possession  and  set  forth  in  the  abstract  was  held  bound  to 

*  verify  ab- 

stract of^ 
unde, 
(c)  Sug.  467. 

(<i)  Osbome  v.  Harvey j  7  Jur.  229,  V.  C.  K.  B. ;  and  see  CUu-ke  v.  FauXf 

3  Rus8.  320. 


[1]  A  stipulation  in  a  contract,  that,  in  case  the  vendor  cannot  deduce 
a  good  title,  or  if  the  purchaser  shall  not  pay  the  money  on  the  appointed 
day,  the  agreement  shall  be  void,  does  not  enable  either  party  to  vitiate 
the  agreement,  by  refusing  to  perform  his  part  of  it :  the  seller  may  avoid 
the  contract,  if  the  purchaser  do  not  pay  the  money ;  the  purchaser  may 
avoid  it,  if  the  seller  do  not  make  a  title ;  or  the  contract  will  be  void,  if 
the  seller  cannot  make  a  title ;  but  it  is  not  sufficient  for  him  to  say  U^t 
he  caxm^ot. 

It  is  the  better  opinion  that  a  court  of  law  will  regard  equitable  defects 
in  a  title ;  but  it  will  not  take  notice  of  doubtful  title,  and  it  w^l  adjudge 
a  tiUe  to  be  good  or  bad,  without  inquiring  whether  it  be  nearketable,  or 
noL  MaberUf  v.  Roirifiis,  5  Taunt.  6S6,  636;  RamiUy  v.  /ames,  6  Taunt. 
374.  Where  property  is  sold  in  lots,  it  seems  that  the  contract,  in  respect 
of  each  lot,  will  be  considered  as  distinct  from  the  r««3t,  unless  there  is  a 
special  agreement  to  connect  them ;  and  therefore  «i  defect  in  the  vendor's 
title  as  to  some  of  the  lots  will  not  prevent  him  from  recovering  the  price 
to  be  paid  for  the  others.    Phil.  £v.  vol.  3,  y  ^' 

11 
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Chapter  ly.  not  to  relieve  him  from  his  liability  to  verify  the  abstract ; 
for  non  constat  that  because  he  has  only  certain  specified 
deeds  ia  his  possession  he  cannot  prove  his  title.(e) 

AgaiMt  pro-  •  So,  on  an  agreement  by  a  vendor  to  sell  a  lease  <^  as  he 

duction  of  '  ^ 

*^hii?*'  '^^^^  ^^^  same"  for  twenty-eight  years,  a  condition  that 
l^i^^xS,    ^^®  purchaser  should^ot  require  the  lessor's  title,  would 
not,  it  appears,  prevent  the  latter  from  showing  that  the 
lease  was  invalid. (/) 
^™J^  "»•      So,  upon  a  sale  of  an  underlease,  described  simply  as 
iw(ity°or    &  lease,  a  stipulation  that  the  vendor  should  not  be  called 
orijiwicov.  yp^jj  ^  prove  his  title,  was  held  to  be  worthless,  when  it 
appeafbd  that  the  original  lease  comprised  other  premises, 
and  contained  covenants  embracing  both  properties,  and 
exposing  the  purchaser  to  eviction  through  the  default  of 
the  holder  of  such  other  premises.(^) 
bJiMTJi****      ^^  ™^y  ^  doubted  whether,  in  the  absence  of  express 
dooce.         stipulation,  the  common  condition,  as  to  recitals  being  evi- 
dence, would  bind  the  purchaser  to  accept  recitals  as  evi^ 
dence  of  conclusions  of  iaw.(A) 
coDdiiionif      But  a  clear  stipulation  as  to  title  is  binding  on  a  pur- 

•xplicii  wiU  ^  or 

biod^ur.  chascr ;  e,  g.j  an  agreement  by  assignees  of  a  bankrupt  to 
sell  his  estate  *'  under  such  title  as  he  recently  held  the 

[*68]  same,  an  abstract  of  which  may  be  seen  ;(t)  and  a  *condi- 
tion  that  the  purchaser  should  accept  the  vendor's  title 
"  without  dispute."(A-) 

Thaiab.  A  couditiou,  howevcr,  that  the  abstract  shall  commence 

■tract  shall 

SJiST"*^.    ^'^^  ^  specified  document,  merely  precludes  the  purchaser 

^i^J^     from  objecting  to  the  title  as  commencing  at  too  recent  a 

period ;(/)  so  that,  if  the  instrument  in  questioa  do  not 

(e)  Saulhby  v.  HuU,  2  Myl.  &  Cr.  207 ;  aad  see  Dick  v.  DimaU,  1  BU.  N. 
S.  655. 

(/)  See  Sug.  391 ;  and  see  judgment  in  Skepherdy.  KeeUley^  1  Cro.  M.  & 
I^.  ^7, 128,  disapproving  of  SpraU  v.  Jeffery,  5  Man.  &  R.  138 ;  but  see  2 
Coll.  Hi. 

Cfi^)  BUjce  V.  Pklnn,  3  C.  B.  976 ;  see  PUdes  v.  Hooker,  3  Madd.  193. 

(A)  9  Jart^  Conv.  by  S.  4. 

(0  FreM£  V.  Wrigkt,  4  Madd.  364. 

(k)  Duke  V.  Bt^^tt,  2  Coll.  337;  and  see  Sir  Edward  Sugden's  remarks, 
V.  and  P.  395, 396,  m  CaUeU  v.  CorraU,  3  Y.  d&  C.  413 ;  and  see  CorraU  v. 
CaU€U,  4  Mee.  &  W.  'R4 ;  but  see  also  Smitk  v.  EUis,  14  Jur.  682. 

(0  Scllick  V.  7>ccor,  U  Mee.  &  W.  722. 
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Ibrra  a  good  root  of  title,  he  may  require  the  earlier  title  ;  ^^^^^h^^^* 
so,  a  mere  condition  against  production  of  the  earlier  title, 
weuld  not  preclude  him  from  requiring  the  production  of 
recited  instruments  which  appear  from  their  recitals  to  be 
of  a  suspicious  character.(m) 

Nor  will  a^mere  condition  agaiast  production,  in  any  ^|^^  ^ 
case  prevent  a  purchaser  from  investigating  and  objecting  j^^^ 
tp  the  earlier  title,  if  he  have  the  collateral  means  of  do- 
ing 80.(m) 

If,  therefore,  the  earlier  title  merely  be  wanting,  the  g^^^^iSJim 
condition  Should  provide  for  the  abstract  commencing  ^*^r^de%c- 
with  a  specified  document,  (the  nature  and  effect  of  which'  ^^*' 
should  be  stated,  if  it  be  of  such  a  kind  as  not  to  form  a 
satisfactory  root  of  title ;  e.  g,^  a  recovery  deed ;)  and  the 
purchaser  should  be  precluded  from  requiring  the  produc- 
tion of  the  earlier  title,  or  of  any  earlier  documents  which 
may  be  recited  or  noticed  in  the  abstracted  title :  if  the 
earlier  title  be  defective,  or  if  the  recited  missing  instru- 
ments are  of  a  suspicious  character,  the  condition  should 
be  extended,  so  as  preclude  him  from  requiring,  investi- 
gating, or  making  any  objection  to  the  earlier  title,  or  any 
document  prior  to  the  commencement  of  the  abstract,  al- 
though subsequently  recited  or  referred  to. 

And  when  a  vendor,  although  not  having  a  marketable,  p^L    ■' 
•has  still  a  safe  holding  title,  it  may  be  prudent,  in  using  gjj?5f^i 
very  special  conditions,  to  state,  that  an  abstract  of  the  JJyi«5r 
title  may  be  inspected  before  the  sale. 

It  is  often  requisite  to  insert  conditions  providing  for  Aftoidcn. 
defects  in  evidence  of  the  identity  of  the  parcels ;  such  ceb. 
conditions,  however,  will  not  relieve  the  vendor  from  the 
necessity  of  pointing  out  what  the  entire  property  is  which 
he  intends  to  convey ;  nor,  (unless  expressly  framed  to 
meet  the  case,)  will  they  do  more  than  provide  for  mere 
deficiencies  in  evidence ;  that  is,  they  will  not  provide  for 
repugnancies. 

For  instance,  a  condition  that  a  certain  plot  of  land  whmpan 
could  not  be  i)roperly  identified  by  the  vendor,  but  it  be-  cannot  be 

*        '  '  '  found; 

(»)  S.  C. 

(»)  Shepherd  v.  KeaUey,  1  Cro.  M.  &  R.  117.  • 


incontistent; 
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^^P^^*  ing  fiiirly  presumed  that  Jhe  purchaser,  by  inquiry  in  the 
neighborhood,  wcmld  be  able  to  ascertain  its  true  situa- 
tion, he  was  to  accept  the  plot  by  the  description  only 
contained  in  the  conveyance  deed  of  it,  was  held  worth- 
,  less,  even  at  law,  when  it  appeared  that  the  plot  did  not 
exist  or  could  not  be  discovered.(o)[l] 

SoS^^"  So,  a  condition  that  no  further  evidence  of  identity  of 
the  parcels  should  be  required  than  what  was  afforded  by 
the  deeds,  instruments,  and  other  documents  abstracted, 
did  not  preclude  a  purchaser  from  requiring  further  evi- 
dence on  the  ground  of  the  descriptions  of  the  parcels  in 

(0)  Robinson  v.  Musgrove,  2  Moo.  &  R.  92. 

'  [1]  In  this  case,  it  appeared  that  a  sale  by  auction  was  made  under  a 
power  in  an  annuity  deed,  and  the  estate  was  described  as  a  substantial 
brick  building,  and  two  plots  of  ground,  the  whole  estimated  to  let  at  35^. 
per  annum ;  that  the  plot,  not  identified,  could  not  be  found,  and  the  pro- 
perty was  not  what  is  called  a  substantial  brick  building,  and  would  not 
bring  the  rent  stated.  The  chief  justice  was  of  opinion  that  if  any  sub- 
stantial part  of  the  property  had  no  existence,  or  could  not  be  found,  the 
purchaser  might  rescind  the  contract  in  lotSy  even  if  the  seller  wz&  not 
guilty  of  any  fraudulent  misrepresentation  in  that  respect,  deficiency  in 
value  might  be  fit  matter  for  compensation,  but  not  the  total  absence  of 
one  of  the  things  sold.  With  reference  to  the  general  description,  was 
that,  the  learned  judge  asked  the  jury,  a  bona  fide  description,  or  not  1  If 
they  thought  it  an  exaggerated  description,  quite  beyond  the  truth,  and 
that  the  seller  was  not  acting  bona  fide  when  he  gave  it,  that  circumstance 
alone  would  entitle  the  purchaser  to  rescind  the  contract,  notwithstanding 
the  language  of  the  condition  as  to  errors. 

In  another  case,  where  upon  a  sale  by  auction,  the  above  mentioned 
condition  was  inserted  in  the  conditions  of  sale,  it  appeared  that  the  house 
was  leasehold,  but  that  a  small  yard  mentioned  in  the  particulars,  was 
not  included  in  the  lease,  but  was  held  from  year  to  year  at  a  separate 
rent;  and  although  it  did  not  appear  that  the  sellers  who  had  recently  ac- 
quired the  premises,  were  aware  of  the  fact ;  yet  as  the  yard  was  proved 
to  be  an  essential  part  of  the  premises,  and  was  held  only  from  year  to 
year,  instead  of  for  the  term,  in  the  house  as  stated  in  the  particulars,  and 
at  a  separate  rent,  the  court  held  clearly  that  the  defect  was  not  matter  of 
compensation.  Dobell  v.  Hutchinson^  3  Adol.  &»  Ell,  3S5,  cited  in  1  Sugd. 
on  Vend.  38. 

And  where  the  misdescription,  although  an  unintentional  one,  is  such 
as  would  induce  a  person  to  bid,  who  really  wanted  the  subject  as 
described,  and  not  the  subject  as  it  exists,  or,  perhaps,  in  other  words, 
where  there  is  a  substantial  misdescription,  it  will  not  fall  within  the  con- 
edition,    lb. 
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the  abstracted  documents  varying  from  those  in  the  par-  chapter  iv« 
ticulars  and  from  each  other.(p) 

In  the  case  of  copyholds,  the  generality  and  vagueness  ^^^„^;  ^^ 
of  the  descriptions  on  the  court  rolls  are  unimportant,  if  ^gfc^enu 
the  vendor  can  show  that  the  property  has  been  actually 
held  under  such  descriptions.(9) 

The  courts,  it  may  be  remarked,  look  with  jealousy  on  scrinsent 

condi  lions 

conditions  negativing  a  purchaser's  right  to  the  usual  *and  ^^^  ^'^^f"^ 
reasonable  evidence  of  title ;  they  should  not  be  used  to  a  [•70] 
greater  extent  than  is  necessary,  as  their  tendency  is  to 
damp  the  sale ;  and  this,  not  so  much  by  diminishing  the 
biddings  of  parties  who  actually  attend,  as  by  keeping 
away  others  who  are  alive  to  their  objectionable  charac- 
ter ;  it  cannoty  however,  be  denied,  that  the  prejudicial 
effect  of  even  the  most  stringent  conditions  is  practically 
far  less  than  might  be  reasonably  anticipated. 

And  it  may  be  observed,  that,  on  a  sale  in  lots,  the  ven-  Abstract  on 

•^  '  '  '  sale  in  lois, 

dor  should  either  verify  the  abstract  at  his  own  expense,  '^ruietut 
or  the  expense  of  verification  should  be  divided  among  exl^^u 
the  purchasers  in  some  specified  proportion;  otherwise 
the  purchaser  who  first  calls  for  evidence  may  be  at  the 
sole  cost  of  procuring  it. 

<^  There  must  be  express  conditions  where  the  vendor  ^^ 

*^  expense  of 

intends  to  throw  upon  the  purchaser  the  expense  of  such  «arche»t&c. 
searches  as  are  usually  made  by  the  vendor,  of  travelling 
to  a  distance  to  examine  the  abstract  with  the  deeds,  or 
the  like."(r) 
If  the  estate  be  subject  to  incumbrances  which  cannot  as  to 

''  indemnity 

be  discharged,  they  must  be  mentioned  in  the  particulars  JhJJ.Ji  ^ 
or  conditions ;  it  often  happens  that  property  is  subject  to 
charges  which,  from  particular  circumstances,  (such  as 
there  being  ample  security,)  are  never  likely  to  be  en- 
forced, although  they  cannot  be  immediately  released ; 
in  such  cases  it  is  advisable  to  state  the  facts  as  clearly 
and  openly  as  possible,  and  stipulate  that  the  purchaser 
shall  make  no  objection  in  respect  of  the  matters  so  men- 

{f)  F'l(neery.Haftopp,6BeSLV,416. 

Iq)  Ltmg  T.  CoUier,  4  Ross.  2G7. 

(r)  Sug.38.  ... 


title. 
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chapteTiv.  tioned ;  if,  as  may  often  be  the  case,  an  indemnity  be  of- 
fered, its  nature  should  be  explicitly  stated.(^)[l] 
Am  to  time        It  has  becomc  very  usual  to  insert  conditions  restrictive 

tor  object-  ^ 

tiofw,  4ce.  J  of  the  time  within  which  objections  may  be  taken  to  the 
[*7 1  ]  *title ;  and  enabling  the  vendor  to  annul  the  sale,  if  objec- 
tions are  taken  which  he  is  unable  to  remove ;  the  latter 
condition,  in  fact,  is  inserted  by  many  practitioners,  a's  a 
matter  of  course,  in  all  but  the  very  plainest  cases ;  and 
its  insertion  by  a  mortgagee,  selling  under  a  power  with  ' 
a  title  believed  to  be  marketable  but  somewhat  comph- 
cated,  was  approved  of  by  a  late  very  eminent  conveyau- 
»saii^rac-     ccr  .*  if  the  condition  be  for  rescindinfir  the  contract  in  case 

lory"  means  ° 

iibte"''iure.    ^'*®  ^^**®  *^®'"  ^^^  prove  •*  satisfactory"  to  the  purchaser, 
this  will  not  authorize  him  to  make  any  other  than  the 
usual  objections.(^) 
Kd  w^y"*      ''^'^^'^  condition,  however,  cannot  be  relied  upon  by  a 
kao^ngij    vendor  who  knowingly  enters  into  the  contract  with  a 
rde'&dve    clearly  defective  title  to  a  portion  of  the  estate :  for  in- 
stance, where  a  person,  entitled  in  remainder  subject  to 
a  life  estate,  contracted  to  sell  the  fee  simple  in  possession, 
hoping  that  the  tenant  for  life  would  concur,  which  she 
refused  to  do,  the  purchaser  was  allowed  to  take  the  re- 
version with  a  compensation,  although  there  was  a  con- 
dition for  rescinding  the  contract  if  a  good  title  could 

(5)  See  3  Dar.  Conr.  68.    A  conididon  to  give  a  specified  indemnity  wiU 
be  specifically  enforced  in  equity ;  Walker  v.  Barnes,  2  Madd.  '^1. 
(0  Lord  Y.  Stephens,  1  Y.  dc  C.  2  Ex.  222. 

[1]  Where  incumbrances  and  defects  in  the  title  to  an  estate  exists,  the 
vendor  is  bound  to  acquaint  the  purchaser  with  the  facts,  if  they  do  not 
appear  on  the  title  deeds.  If  a  vendor  neglect  this,  he  is  guilty  of  a  di- 
rect fraud,  which  the  purchaser,  however  vigilant,  has  no  means  of  dis- 
covering. If,  therefore,  a  seller  knows  and  conceals  a  fact  material  to 
the  title,  there  is  no  principle  upon  which  relief  can  be  refused  to  the  pur- 
chaser. And  Lord  Hardwicke  laid  it  down,  that  even  if  an  attorney  of  a 
vendor  of  an  estate,  knowing  of  incumbrances  thereon,  treat  for  his  client 
in  the  sale  thereof,  without  disclosing  them  to  the  purchaser  or  contractor, 
knowing  him  a  stranger  thereto,  but  represents  it  so  as  to  induce  a  buyer 
to  trust  his  money  upon  it,  a  remedy  lies  against  him  in  equity,  (relief, 
might  now  be  obtained  at  law :)  to  which  principle  it  is  necessary  for  the 
court  to  adhere  to  preserve  integrity  and  fair  dealings  between  man  and 
man.    1  Yes.  96. 
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not  be  made,  which  condition  the  vendor  wished  to  en-  ^>>ap'<^r  iv- 
force.(tf) 

Nor  will  the  condition  enable  a  vendor  to  refuse  to  show  JlahSpur. 
a  title,  or,  perhaps,  in  any  case,  to  rescind  the  contract  as  ^^^Zm' 
against  a  purchaser  who  is  at  once  willing  to  waive  the  om^r^np^n- 
objection  or  requisition  and  take  the  property  without 
compensation  :{v)  but  it  will  enable  a  vendor,  who  has  in  goiJi" un!*** 
fact  a  good  title,  to  rescind  the  contract,  upon  an  unten-  jVcMon  i^'^ 
able  objection  being  taken  and  persisted  in,{w)  pewiaiedm. 

*Where  a  purchaser  required  that  certain  annuitants       [*72] 
under  a  will  should  join  in  the  conveyance,  this  was  held  ^^\®2i5jJJg, 
to  be  an  objection  to  the  title  within  the  meaning  of  such 
a  condition  :{x)  the  condition  should,  however,  in  terms 
extend  to  requisitions. 

And,  as  a  general  rule,  a  vendor  by  replying  to  the  J^^ht tore- 
purchaser's  objections  or  requisitions,  waives  the  right  of  J^o^SjJlJf.^ 
rescinding  the  contract,  and  also  the  benefit  of  the  condi- 
tion limiting  the  purchaser's  time  for  taking  objections, 
&c.  (that  is,  supposing  them  not  to  have  been  taken  with- 
in such  limited  time.Xy) 

It  seems,  however,  probable  that  mere  argumentative  S'iinw' 
replies  would  not  amount  to  such  a  waiver  :  and  that  re-  J^lemL^iv^of 
plies  of  any  description,  if  returned  '^  without  prejudice,"  ^ISi 
or  with  any  similar  reservation  of  the  vendor's  rights,  P'*J"^*'^* 
would  escape  the  rule  laid  down  in  Turner  v.  Smith  :{z) 
or  the  rule  may,  it  is  conceived,  be  avoided,  by  the  intro- 
duction, into  the  condition,  of  the  words  <' notwithstand- 
ing any  intermediate  negotiations,"  or  some  equivalent 
expression. 

For  thei  purposes  of  such  conditions  time  runs  from  the  '^*"** '"~ 

(«)  NeUkorpe  v.  Holgate,  1  Coll.  203 ;  but  see  Thomas  v.  Bering,  1 
Keen,  728. 

(v)  See  and  consider  Roberts  v.  Wyatt,  3  Taunt.  268;  Page  v.  Adam,  4 
Beav.  268 ;  WUiiams  v.  Edwards,  2  Sim.  78. 

(w)  Page  Y.  Adam,  ubi  supra.  N.B. — In  the  third  marginal  placitum, 
it  should  be,  "  the  objection  being  held  invalid,"  instead  of  "the  objection 
being  held  valid.'' 

(x)  Page  V.  Adam,  4  Beav.<69. 

(jf)  TVinner  v.  SmUk,  10  Sim.  410 ;  see  the  same  case  on  appeal,  4  Jur. 
310;  Cults  V.  'nodey,  13  Sim.  206. 

(^)  See  Marley  v.  Cook,  2  Ha.  106. 


72  PARTICULARS  AND  CONDITIONS. 

Chapter  IV.  (jelivcry  of  a  perfect  abstract ;  that  is,  aa  abstract  as  per- 
from  deli-     fgct  as  the  vcndor,  at  the  time  of  delivery,  has  in  his  either 

very  of  per-  '  •' ' 

iiSct^'       actual  or  constructive  possession  ;(a)  but  a  vendor  would 
ule'urm.***^   uot  be  at  liberty  designedly  to  deliver  an  imperfect  ab- 
stract, or  otherwise  neglect  his  duties  under  the  contract, 
for  the  purpose  of  rescinding  the  contract  under  such  con- 
ditions.(6) 
SitSg^^n      And  the  condition  as  to  time  does  not  preclude  a  pur- 
Ivid^^^,*^^   chaser  from  taking  subsequent  objections  arising  out  of 
uk^^hen.  evidence  called  for  before  the  expiration  of  the  limited 
LT3]        *time  :(c)  such  objections  must,  however,  it  is  submitted, 
be  taken  within  a  corresponding  period  after  the  produc- 
tion of  such  evidence. 
Am  to  resale,      It  is  usual,  aud  proper,  to  insert  a  condition  providing 
ilr^ho^f^  for  a  resale  of  the  property,  and  forfeiture  of  the  deposit, 
biiuiing.       in  case  the  purchaser  fail  to  comply  with  the  conditions; 
and  that  any  deficiency  upon  such  resale,  together  with 
the  costs  thereof,  shall  be  borne  by  the  purchaser ;  equity, 
however,  will,  at  least  when  the  purchaser  is  bankrupt,  {d) 
set  off  the  deposit  against  such  deficiency ;  and  the  ven- 
dor's equitable  right  to  the  deposit  in  any  case  where 
the  purchaser  is  able  and  willing  to  put  him  in  the  situa- 
tion in  which  he  would  have  been  had  the  contract  been 
duly  performed,  is  doubtful  :{e)  if,  upon  a  resale,  the  es- 
tate were  to  produce  more  than  the  original  purchase- 
money,  the  purchaser  who  had  violated  his  agreement 
could  not  call  for  an  account  of  the  surplus :(/)  a  stipu- 
condition     lation  that  the  purchaser  making  default  shall  pay  a  spe- 
oTpenauy'^^  cified  sum,  (excccding  the  amount  of  the  deposit,)  as 
notequiva.    liquidated  damages,  does  not  amount  at  law  to  a  condi- 

lenitoeoD*         *  o     7 

diiipn  for     tion  for  the  forfeiture  of  the  deposit.(g-)[l] 


(a)  Morley  v.  Cook,  2  Ha.  111. 

(A)  Page  V.  Adan^  %iH  supra;  Mcrleij  v.  Cookj  nbi  supra;  Roberts  v. 
Wijatt,  2  Taunt.  268. 

(c)  Blacklows  v.  LawSy  2  Hare,  40. 

(d)  Ex  parte  HwnteTy  6  Ves.  94. 

(e)  Sug.  51 ;  Moss  v.  Matthews^  3  Ves.  279. 
(/)  Per  Curiam,  6  Ves.  97.  • 
(g)  Palmer  v.  Temple^  1  Per.  &  Dav.  379. 


[1]  "  The  ufiual  condiUon"  says  Sugden,  (1  Sag.  on  Vend.  47)  that  if 
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In  Ihe  preparatioD  of  special  conditions  itis  iuiponant  ««?'"  "■ 
to  remember,  that  a  purchaser,  unless  specially  precluded  ^>™°[ 
from  so  doing,  may  require  evidence  of  all  matters  of  fact  ""^^ 
stated  ID  any  condition  which  goes  to  restrict  his  prima ' 
facie  rights  :(A)  it  is,  in  fact,  suggested  by  Mr.  Jarman,(i)  ^S!^ 
that  the  ordinary  condition  throwing  upon  the  purchaser >>in»i. 
the  expense  of  procuring  evidence  to  verify  the  abstract,  nquinin- 
does  not  preclude  him  from  requiring  all  such  informa-  , 
tion  as  to  foots  as  is  necessary  to  complete  the  abstract.j 
*so  that,  although  precluded  from  requiring,  except  at.his       [*7i] 

(A)  SynoM  T.  Jonuj,  1  Y.  &  C.  C.  C.487. 
(i)  Con».  T.  Jx.  p.  53. 

the  pnfch&serrihall  fail  to  complf  with  Ihe  conditions,  the  deposit  shall 
be  forfeited,  and  the  proprietors  be  at  liberty  to  re-sell  the  estate  ;  and  Ihe 
deficiency,  if  any  by  such  sale,  together  with  all  charges  alteodiug  the 
same,  shall  b«  made  good  by  (he  defatilter,  should  nerer  be  omitted.  It 
fbrms  a  lien  (m  (he  estate  for  the  purchaae-money,  &c,,  and  if  the  purcha- 
ser do  not  ciHnply  iriih  the  conditions,  the  vendor  ntay,  by  virtue  of  this 
stipulation,  re-sell  the  estate,  and  recover  the  deficiency  and  charges  from 
the  pitrchaser.  AnA  if  the  money  produced  by  the  second  sale  exceed  the 
original  purchase-money,  the  purchaser  who  has  violated  the  agreement 
will  oot  be  entitled  to  Ihe  sutplos,  but  the  vendor  himself,  will  be  entitled 
10  retain  it.  It  is  now  usual  to  stipulate,  that  in  case  of  default  by  the 
purchaser,  he  shall  forfeit  the  deposit,  and  that  the  amount  of  the  expense 
of  a  re-sale,  Ac.,  shall  be  recoverable  as  stipulated  dianagu.  Upon  such 
a  stipulation,  Lord  Tenterden  held  at  nui  priu*  that  whether  the  term 
used  was  penalty  or  liquidated  damages,  a  party  who  claims  compensa- 
tion for  defaall,  sbould  only  be  allowed  to  recover  what  damage  he  had 
really  sostalned.  He  confined  his  opioion  to  contracts  not  under  seal ; 
instruments  in  that  fonn,  might,  perhaps,  receive  a  difierenl  constmcUon. 
Bat  in  a  later  caae,  before  Best,  C.  J,,  he  expressed  a  different  opinion — 
that  whether  a  contract  be  under  seal  or  not,  if  it  clearly  states  what  shall 
be  paid  by  the  party  who  breaks  It  to  the  party  to  whose  prejudice  it  is 
broken,  (be  verdict,  in  action  for  (he  breach  of  it,  should  be  the  stipulated 
M1DL  But  whichever  be  the  correct  opinion,  a  j  oiy  may,  without  proof 
of  damage,  give  (he  whole  sum  named.  This  observation  applies  to  a 
stipulation  that  the  deposit  shall  be  forfeited,  and  belong  to  the  seller  as 
■tipulaied  damages.  Where  the  expenses  of  the  le-sale,  &c.,  are  sliptila- 
ted  for,  the  measure  of  damages  would  be  those  expenses,  &«.  But  a  con- 
dition that  if  the  purchaser  shall  neglect,  or  fail  to  comply  with  any  of 
the  conditions,  (hs  deposit  shall  be  forfei(ed  as  liquidated  damages,  to  be 
retained  by  the  seller,  with  power  to  him  to  rescind  the  contract  and  re- 
sell, and  (he  deficiency  to  be  made  godS  by  (he  purchaser,  does  not  pre- 
clude the  seller  from  maintaining  an  action  for  general  damages,  where 
Ihe  purchaser  breaks  off  Irom  the  contract  altogether.  H  applies  in  case 
of  a  breach  of  an;  of  the  particular  conditions," 
12 
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""P'"'  "-  own  expense,  any  evidence  of  a  death  (material  to  Ihe 
title,)  tte  may  yet  insist  on  being  infonned  when  and 
where  such  death  occurred  ;  in  many  cases  the  expense 
of  obtaining  such  infonnatioa  would  be  nearly  the  same 
as  that  of  obtaining  the  usual  evidence  of  the  fact ;  and 
the  point,  although  (it  is  conceived)  not  often  insisted  on 
in  practice,  may  sometimes  be  usefully  guarded  against 
by  the  conditions. 

(4.)  As  to  what  special  conditions  are  generally  requisite 
in  various  specified  cases. 
w^^eoodi-     Upon  a  sale  of  lands  held  under  an  Inclosure  Act,  it 
Sf^'i^  will  often  be  expedient  to  negative  the  purchaser's  prima 
'•'^        facie  right  to  evidence  of  the  validity  and  regularity  of 
the  award  :(^')  and  attention  must  be  paid  to  the  rule 
which,  when  an  allotment  has  been  made  indiscriminate- 
ly in  respect  of  lands  held  under  different  titles,  requires 
the  production  and  proof  of  all  such  titles;  a  rule  which, 
if  not  guarded  against,  may  occasionally  lead  to  expenses 
which  will  swallow  up  the  purchase-money. 
^^Im.      Where  the  property  comprises  strips  of  waste  land,  re- 
cently inclosed,  some  special  stipulations  as  to  title  will 
almost  invariably  be  necessary. (Ji;) 
ttiwd  capj.      Where  tbe  property  has  been  recently  eDfranchi8ed,(I) 
the  production  of  the  manorial  title  must  be  guarded 
against,  if  the  vendor  be  unable  to  produce  it:  or,  if  pro- 
duced, it  may  be  well  to  guard  against  the  rule  which 
I  '"]       'enables  a  purchaser  to  require  evidence  of  tbe  mauor 
having,  since  the  enfranchisement,  been  enjoyed  conform- 
ably with  the  earlier  title.()n) 

Where,  in  the  case  of  copyholds,  the  title  depends  upon 
giants,  made  by  the  lord  of  the  manor,  of  part  of  the 

(j)  3  Dav.  Conr.  56;  but  this  seems  to  b«  rendered  osnecessary  bflbe 
3  and  4  VicL  c.  31,  in  cases  coming  vilhin  its  prorisioiui :  Ihe  wuil  of 
inrDlment  of  Ihe  award  is  remedied  bj  th«  3  and  4  Will.  IV.  c.  BT,  iucue* 
where  the  award  waa  executed  before  the  passing  of  the  AcL 

(jt)  See,  as  to  the  preeumption'bf  ownership  of  such  strips,  Swniui  r. 
laorrtU,  1  Beav.  Ki ;  mU  infra.  Ch.  VIU. 

{/)  Vidt  infra,  Ch.  Vni. 

(m)  See  1  Jann.  Conv.  by  S.  83. 
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waste,  it  willj  in  general,  be  expedient  to  provide  that  no  chapter  iv. 
evidence  shall  be  required  of  such  grants  being  authorized  fo^r?}^ 
by  the  custom  of  the  manor ;  in  some  manors,  however,  Os^ 
the  right  is  well  established.  ^^ 

Upon  a  sale  of  leaseholds,  the  following  points  will  re-  Leapebpida. 
quire  attention. 

To  negative  the  purchaser's  right  to  the  production  of  f;SfScUoo 
the  lessor's  title,  if,  as  generally  happens,  the  vendor  ^^1' 
cannot  produce  it ;  if  the  interest  to  be  sold  be  an  under- 
lease, the  condition  should  (if  so  intended)  clearly  lefer  to 
the  title  as  well  of  the  sub-lessor  as  of  the  original  lessor  ^, 
if,  however,  the  lease  be  by  a  bishop,  a  purchaser  has  no 
prima  fade  right  to  production,  and  any  condition  re- 
specting the  lessor's  title  may  be  omitted.(n) 

The  covenants  in  the  lease  should  never  be  referred  to  ooTena^te 
as  "  usual ;"  the  preferable  plan  is  to  produce  an  abstract  ^Jj^' 
or  copy  of  the  lease  at  the  time  of  sale ;  and  to  state  the 
intention  so  to  do  in  the  particulars  or  conditions,  and  to 
stipulate  that  the  purchaser  shall  be  deemed  to  have  full 
notice  of  its  contents. 

It  is  also,  in  general,  necessary  to  provide,  that  certain  ^^*^ 
specified  evidence  (usually  the  production  of  the  last  re-  J^^^"}^ 
ceipt  for  rent,)  shall  be  sufficient  evidence  of  the  perform-  SSJJSl'" 
ance  of  the  covenants  and  conditions  in  the  lease,  up  to 
the  completion  of  the  purcihase.(o) 

*  When  leasehold  property  is  sold  in  lots,  it  is  also  neces-       r«^gi 
sary  to  provide  for  the  apportionment  of  the  rents  and  Aatoap. 
liabilities  under  the  lease :  this  cannot  be  done  effectually  orient  and 
where,  as  is  usually  the  case,  the  lessor  refuses,  or  is  nieiniois. 
incompetent,  to  concur;  underleases,  (the  original  term 
being  retained  either  by  the  vendor  or  one  of  the  pur- 
chasers,) with  covenants  for  mutual  indemnity,  are  fre- 
quently resorted  to ;  in  fact  necessarily  so,  where,  in  the 
case  of  buildings,  the  original  lease  contains  a  covenant  to 
insure  against  fire  in  a  given  sum :  cross  powers  of  distress 

in)  Vide  infra,  Ch.  VIH. 

(0)  With  respect  to  the  necessity  of  such  a  condition,  see,  as  to  insu- 
rance, Pewmall  v.  Harbome,  13  Jurist,  159:  but  this  condition,  it  is 
conceived,  would  not  avail  if  the  purchaser  could  show  that  the  conditions 
had  been  broken. 
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Chapter  IV.  ^nd  entry  are  often  telied  on  in  other  cases ;  but  the  plan 

proposed,  whatever  it  be,  should  be  stated  in  the  con- 

ditions.(  p) 
onMieof        Upon  the  sale  of  renewable  leaseholds,  it  will  probably 

reiMwablo  * 

i«aMhoid«.    {)Q  necessary  to  provide  against  the  production  of  the  title 

prior  to  the  subsisting  lease.(9) 
oo'sau^f  a      Upon  the  resale  of  a  reversion,  it  may  often  be  necessary 

xtrenioiL  * 

«  to  provide,  that  no  evidence  shall  be  required  of  the  suffi- 

ciency of  the  consideration  paid  on  the  original  pur- 
chase ;(r)  if  such  purchase,  however,  were  by  auction,  the 
condition  would  seem  to  be  unnecessary.(^) 

(5.)  General  remarks  on  special  conditions. 

As  to  uae  of      Upou  sales  by  trustees,  mortgagees,  and  other  persons 
dj^by     filling  a  fiduciary  character,  great  care  is  requisite  in  the 
use  of  special  conditions ;  since,  if  improperly  used,  they 
may  not  only  involve  the  vendors  in  personal  liability  to 
their  cestui  que  trust,  d^c,  but  also  prevent  their  making 
a  good  title. 
ffi)?ntoto       '^  order  to  have  this  effect  the  conditions  must  be 
52l**°^     unnecessary,  and  of  such  a  depreciatory  character  that 
[*77]      *  *their  use  amounts  to  a  breach  of  trust :  it  may,  however, 
often  be  difficult  to  determine  whether  a  given  condition 
comes  within  this  definition.  ^ 
SS  J^Su       Upon  a  sale  by  a  mortgagee,  the  use  of  conditions  com- 
by^m?*    pelting  a  purchaser  to  take  all  objections  within  21  days 
pfDTftdof.     ffoi^  (he  delivery  of  the  abstract,  that  all  copies  of  deeds, 
d^c,  not  in  the  vendor's  possession,  should  be  obtained  at 
the  expense  of  the  purchaser,  that  any  mis-statement,  d^c, 
should  not  annul  the  sale  but  be  the  subject  of  compensa- 
tion, and  that  the  vendor  might  resell  on  breach  of  condi- 
tions by  the  purchaser,  was  considered  by  Lord  Langdaie 
to  form  no  objection  to  the  title.(^) 

Upon  a  sale  by  a  mortgagee,  with  a  title  believed 

[p)  See  3  Dav.  Conv.  84. 
{q)  Fufe  i7i/ra,  Ch.  VIII. 
(r)  See  BosweU  v.  Mendham,  6  Madd.  37J. 
(0  ShdI/y  y.  Ndsk,  3  Madd.  S32;  e<  m^  infra,  Ch.  XIV. 
(0  Habson  y.  Bdl,  2  Bear.  17;  and  see  Bt^reU  v.  Dann,  9  Hare,  443, 
445. 


PARTICULARS  AND  CONDITIONS.  77 

to  be  marketable,  although  complicated,  the  use  of  a  con-  ^^p**^^- 
dition  authorizing  the  mortgagee,  in  the  event  of  ob- 
jections, &c.,  being  taken  which  he  could  not  remove,  to 
rescind  the  contract  on  returning  deposit,  interest,  and 
costs,  and  of  a  condition  that  purchasers,  whose  purchase- 
money  should  not  amount  to  a  specified  sum,  should  pay 
for  their  abstracts,  (except  the  abstract  of  the  mortgage 
deed,)  was  sanctioned  by  a  late  very  eminent  conveyancer. 

On  a  sale  in  a  single  lot,  there  would  seem  to  be  con-  ^to«z- 
siderable  difficulty  in  drawing  any  distinction  between  a  sSSSiS 
condition  throwing  on  a  purchaser  the  expenses  of  copies  S? SST  "* 


eoQ- 


of  deeds,  &c.,  (as  in  Hohson  v.  Bell,)  and  one  imposing  on  vn^^ioi. 
him  any  expenses  connected  with  the  sale  which  would  MYemi  iota 
be  incurred  merely  on  his  own  requisition,  whether  re-ii^<»eiou 
[  garding  the  verification  of  the  abstract  or  otherwise  :  in 

I  each  case,  the  purchaser  submits  to  pay  certain  indefinite 

expenses  in  the  event  of  his  insisting  on  their  being 
incurred ;  and,  in  general,  the  trust  estate  probably  saves 
in  costs  what  it  loses  in  purchase  money.  The  case, 
however,  is  difierent  on  a  sale  in  several  lots,  where  the 
expenses  of  verifying  *the  abstract  are  thrown  generally  [*7B] 
on  the  purchasers ;  for  then,  although  the  expenses  can  be 
but  once  saved  to  the  estate,  each  purchaser  may  think 
that  he  will  have  to  bear  them,  and  may  be  supposed  to 
reduce  his  biddings  accordingly. 

Conditions  restrictive  of  a  purchaser's  right  to  a  market-  as  to  aue 
able  title,  or  the  ordinary  evidences  of  title,  should  be  beaApi«d 
used  only  so  far  as  may  be  requisite  from  the  state  of  the  ticauratie. 
title.(i«) 

Powers  of  and  trusts  for  sale,  at  the  present  day,  usually  po™{J 
authorize  a  sale  "  under  special  conditions  as  to  title,  evi-  >p«ciai  eon- 
dences  of  title,  expenses  or  otherwise  f  such  an  authority  "*^^ 
may  reasonably  be  supposed  to  give  to  a  fiduciary  vendor 
somewhat  wider  limits  than  he  would  otherwise  enjoy,  and 
would  probably  turn  the  scale  in  a  doubtful  case;  but 
it  is  hard  to  say  what  is  its  precise  effect ;  it  certainly 
would  not  authorize  capricious  or  obviously  unnecessary 
conditions,  and  necessary  or  provident  conditions  may  and 

(k)  Sapra,  p.  34;  see,  however,  BordL  7.  Dann^  2  Ha.  413, 445. 
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c^t^T  IV.  should  be  used  without  an  express  authority :  it  has,  how- 
^nJoa  ®v^^i  become  very  usual  to  insert  in  such  trusts  and  pow- 
propwcon-  ers  a  declaration,  that  the  use  of  unnecessary  or  improper 
■htfr^ot^*^'  condMons  shall  not  affect  the  sale  ;  but  even  such  a  de- 
ciuwr!^'    claration,  of  course,  does  not  relieve  a  fiduciary  vendor 

from  liability  to  his  beneficiaries. 
toSildS!*  *"     ^^^  ^®  condition  as  to  compensation  for  misdescription 
?■!£«  to     t>y  ^^^  vendor,  cannot,  it  appears,  be  enforced  upon  a  sale 
*™**"»  **^  by  trustees,  &c.(v) ;  although  the  use  of  the  condition 

may  not  in  itself  be  a  breach  of  trust.(ir) 
^^^^'  Although  it  is  a  general  rule  that  a  trustee  or  mort- 
uu»t^,&c.  S^S^  ^'i  enters  into  no  covenant  except  that  against 
incumbrances,(:r)  it  is  not  unusual  to  insert  a  special  con- 
dition to  that  effect. 
^arto^Q  *Lastly,  it  may  be  remarked,  that  those  conditions  which 
dSSon0.  ^^^'  to  an  unprofessional  eye  appear  the  simplest,  are  often  the 
most  dangerous ;  and  those  which  appear  difficult  and 
*■  J  complex  to  the  unlearned  purchaser  may  not  unfrequently 
produce  an  impression  favorable  to  the  title  upon  the  mind 
of  his  legal  adviser.  The  conveyancer  who,  upon  the 
purchase  of  a  large  estate,  peruses  a  series  of  special  sti- 
pulations, which  have  evidently  been  framed  with  refe- 
rence to  points  which  might  be  made  matters  of  serious 
annoyance  by  a  litigious,  but  are  of  little  practical  impor« 
tance  to  the  willing  purchaser,  is  naturally  disposed  to  be- 
lieve that  no  real  difficulties  exist  where  minor  objections 
have  been  so  carefully  anticipated ;  and,  on  the  other  hand, 
nothing  is  more  common  than  to  see  conditions  whose 
concise  simplicity  disarms  the  suspicion  of  the  unprofes- 
sional reader,  but  whose  sweeping  clauses  reduce  counsel 
to  the  dilemma  of  either  advising  a  cUent  to  complete  under 
serious  uncertainty  whether  he  will  acquire  even  a  tole- 
rable safe  holding  title,  or  of  involving  him  in  inquiries, 
which  are  almost  sure  to  be  heavily  expensive,  and  may 
probably  prove  wholly  unsatisfactory. 

(v)  WhiUy.Cuddon,SCl.6L'F\DiL'766. 
(w)  See  Hobsonv.  BeU,  2  Beav.  17. 
(z)  See  WarUy  v.  Frampton^  5  Ha.  560. 
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Chapter  V. 

•CHAPTER  V. 

AS  TO  THE  SALE  AND  MATTERS  CONNECTED  THEREWITH. 

1.  AuciioHj  what  it  is. 

2.  Auctioneer,  his  lictbilitiesj  power j  and  remuneration. 

3.  Agent,  his  liabilities,  power,  and  remuneration. 

4.  The  deposit, 

5.  As  to  puffings  and  reserved  biddings  on  a  sale  by 
auction. 

(1.)  An  auction,  in  the  widest  sense  of  the  term,  is  any  ^^?°.> 
mode  of  sale,  however  conducted,  in  which  the  vendor 
comes  under  an  express  or  implied  obligation  to  part  with 
the  property  to  the  highest  bidder  :(a)  an  express  direction  '^^^^  ^ 
to  sell  by  auction,  would,  however,  it  is  conceived,  only 
authorize  a  sale  by  auction  in  the  usual  mode.[l] 

(2 )  As  to  the  Auctioneer,  ^c. 

An  auctioneer  selling  without  sufficient  authority  or  not  AaeUoDaer 
disclosing  the  name  of  his  principal,  is  liable  to  the  pur-  ^j^^t  ^^ 
chaser  for  his  costs,  and  interest  on  his  purchase-money  rilfyOTMt 
if  lying  idle  ;{6)  and  it  has  been  held  that  if  he  sell,  with-  SSl?^of^ 
out  at  the  time  of  sale  disclosing  the  name  of  his  princi-  p^^^^p^* 

(a)  See  Sag.  11. 
{b)  Sag.  44. 

[1]  Notice  of  an  intended  sale  by  auction,  is  said  to  be  a  contract  with 
all  the  world:  and  the  parties  to  whom  the  notice  is  addressed,  ought  not 
to  be  put  to  the  trouble  and  expense  of  attending  the  auction  unless  the 
sale  is  to  take  place.  It  often  happens  that  estates  advertised  to  be  sold 
bj  auction,  are  sold  by  private  contract,  instead  of  being  brought  to  the 
hammer,  and  the  sale  is  not  announced  to  the  public,  till  the  day  fixed 
for  the  auction,  and  even  sometimes  not  till  the  auctioneer's  appearance  in 
the  auction  room.  It  would  be  better  therefore  to  state  in  the  advertise- 
ments, that  the  estate  will  be  sold  at  auction,  at  the  place  and  time  fixed 
upon,  "ufUeu  premtmdf  sold  by  private  amtract;  in  which  casCf  notice  of 
suck  sale  will  be  made  puUic:^^  and  notice  should  be  given  accordingly. 
See  Sag.  on  Vend.  vol.  1,  p.  51. 
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chaptar  V.  pal,  he  is  personally  liable  in  damages  for  non-performance 

of  the  contract.(c)[2] 

Cannot  farj  The  auctioneer  cannot,  without  express  authority,  dele- 
terms  after 

nia.  gate  *the  sale  to  another  ;(cQ  nor  can  he,  afur  the  sale, 

r^l]        vary  the  terms  of  the  contract.(c) 

TOMive^^  Unless  especially  authorized,  he  has  no  power  to  receive 
hSS^l^  ^  more  than  the  deposit :  and  if,  as  respects  the  deposit  or 
Si^^^to^'  any  other  part  of  the  purchase- money  which  he  is  autho- 
"***"*''      rized  to  receive,  he  allow  the  purchaser  to  retain  it,  on  his 

personal  or  any  other  security,  he  does  so  at  his  own 

risk.(/)[l] 
Holds  Until  the  purchase  is  completed  he  is  a  stakeholder  of 

deposit  as 

stakeholder:  the  dcposit,  and  should  not  part  with  it  except  by  consent 
interpleader,  of  both  vcudor  and  purchascr  ;(§•)  if  both  claim  it,  he  may- 
file  a  bill  of  interpleader  ;(A)  but,  in  so  doing,  he  must  not 
Allowed  his  claim  to  retain  his  commission  out  of  it  :(i)  if,  however, 

charges  out  i  \  y        /  # 

TOi'i*'Jof  *'  1°  he  be  made  a  defendant  to  a  bill  for  specific  performance, 
IS^ncT^  and  the  deposit  be  brought  into  court,  he  will  be  allowed 
to  deduct  his  charges  and  expenses,  subject  to  the  ques- 
tion as  to  who  shall  ultimately  bear  them.(j)[2] 

(c)  Sug.  50 ;  Franklyn  7.  Lomond,  4  C.  B.  637. 

(d)  Sag.  13  *,  Henderson  v.  BameweU,  1  Y.  &  J.  387. 

(e)  See  Blackbwm  v.  ScoUs,  2  Camp.  343. 
(/)  Sug.  46. 

(g)  See  Smith  v.  Jackson„  1  Madd.  620 ;  and  see  Wiggins  y.  Lard,  4 
Beav.  30,  where  the  deposit  was  received  by  the  vendor's  solicitor. 

(A)  Fairbrotker  v.  PraUent,  Dan.  64. 

(t)  MiUkeU  V.  Hayne,  2  Sim.  &  St.  63 ;  and  see  Bignold  v.  Audland,  11 
Sim.  28. 

{j)  Annesley  v.  Mvggridge,  1  Madd.  593 ;  Yates  v.  Fartbrdher,  4  Madd. 
239. 

[2]  There  being  no  principal  who  is  responsible,  the  auctioneer  is  ne- 
cessarily answerable  as  principal,  otherwise  the  purchaser  would  have 
no  remedy. 

A  person  who  gives  a  note  in  thejuame  of  another,  as  his  attorney,  with- 
out any  authority  for  that  purpose,  is  personally  liable  on  the  note  to  the 
party  who  accepts  the  note,  under  such  mistake  or  imposition.  Dusenln^ 
ry  V.  BliiSy  3  John.  Cas.  70. 

[1]  An  auctioneer  cannot,  by  conducting  a  sale  by  auction,  deviate  from 
the  strict  terms  of  the  conditions ;  if  he  does,  he  will  be  personally 
amenable  for  all  the  consequences  of  his  so  doing.  Stephen's  NisiPrius, 
vol.  1,  p.  506. 

[d]  In  a  case  where  the  auctioneer  was  also  the  attorney  of  the  seUer, 


MATTERS  CONNECTED  THEREWITH.  81 

At  law,  the  costs  of  an  auctioneer  who  has  paid  the  de-  ^*p**^  ^- 
posit  into  court  under  an  interpleader  order,  have  been  al- 1^^^  of, 
lowid  out  of  the  deposit,  leaving  the  purchaser  to  his  re-  *'^^' 
medy  over  against  the  vendor,  although  known  to  be  in- 
solvent fjc) 

After  the  purchase  is  completed,  or  before,  with  the  con-  May  i^y 

g,   m  m  •  .  .  depo«itto 

sent  of  the  purchaser,  the  auctioneer  may,  except  m  very  ▼endor  after 

*  '  /7  r  ^    completion. 

special  cases,  safely  pay  the  deposit  to  the  vendor,  although 

in  embarrassed  circumstances  ;(Q  if  the  purchase  go  off, 

*the  purchaser  may  recover  the  deposit  from  the  auctioneer       r*82] 

in  an  action  at  law:(m)  but  cannot  claim  interest,  al- ^u^for? 

though  the  auctioneer  may  actually  have  made  a  profit  wrfT**" 

.^  .    ^  contract 

upon  lt.(l»)  reacinded. 

The  amount  of  his  remuneration,  unless  (as  it  should  be)  His  com., 

'  ^  '  mianon,  if 

settled  by  agreement,  depends  upon  custom ;  an  agreement  ^*^^{J 
that  he  shall  receive  nothing  if  there  be  no  sale,  will  not  contract. 
deprive  him  of  his  commission,  if,  after  he  has  taken  the 


(ir)  Pitckars  v.  Edney,  4  Bing.  N.  C.  7S1 ;  and  see  Reeves  v.  Barraud,  7 
Scott,  281. 

(I)  WkUe  V.  BartleU,  9  Bing.  378. 

(«)  Bwrrough  v.  SHrvMr^  5  Burr.  2639 ;  Majberley  v.  Robms^  5  Taunt 
635. 

{%)  Harrington  v.  Hoggartj  1  Bam.  &  Ad.  577. 

and  paid  oyer  the  money  to  the  seller,  alter  he  knew  that  objections  to  the 
title  had  been  raised,  an  action  against  him  for  the  deposit  was  sustained, 
bat  the  judge  cautiously  abstained  irom  pointing  out  the  duty  of  an  auc- 
tioneer in  any  other  case.  In  a  later  case,  where  the  auctioneer  had  paid 
over  the  deposit  to  the  vendor,  without  any  notice  from  the  purchaser  not 
to  do  so,  and  before  any  defect  of  title  was  discovered,  it  was  held  that  the 
purchaser  (the  title  being  defective)  might  recover  the  deposit  from  the 
auctioneer.  For  the  payment  of  the  deposit  depends  upon  the  want  of  a 
good  title  being  made  out  If  a  good  title  is  not  made  out,  the  purchaser 
becomes  entitled  to  his  deposit ;  and,  in  strictness,  an  action  may  be  main- 
tained for  it,  without  giving  notice  of  the  default  to  the  auctioneer.  See 
Sag.  on  Vend.  vol.  1,  p.  55. 

If  both  the  parties  claim  the  deposit  the  auctioneer  may  file  a  bill  of  in- 
terpleader and  pray  for  an  injunction,  which  will  be  granted,  upon  pay- 
ment into  court  of  the  deposit.  But  an  auctioneer  cannot  maintain  a  bill 
of  interpleader,  if  he  insist  upon  retaining  out  of  the  deposit  either  his 
commission  or  the  auction  duty,  for  interpleader  is  where  the  plaintiff  is 
the  holder  of  a  stake,  which  is  equally  contested  by  the  defendants,  as  to 
which  the  plaintiff  is  wholly  indifferent  between  the  parties,  and  the  right 
to  ^diich  the  plaintiff  will  be  fully  settled,  by  interpleader  between  the  de- 
fendants,   lb. 

13 
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Chapter  V.  usual  stcps  preparatory  to  a  sale,  the  estate  be  sold  by  the 
owner  by  private  contract  :(o)  but  where  an  agent  was  to 
receive  100/.  for  commission,  ''one  third  down  and  the  re- 
maining two  thirds  when  the  abstract  of  conveyances  is 
drawn  out,"  and  an  abstract  of  title  was  delivered,  but  the 
contract  then  went  off,  he  was  not  allowed  to  recover  from 
his  principal  the  two-thirds  which  remained  unpaid.(p) 
d^i^^i         -^^^  ^^®  auctioneer's  (or  agent's)  claim  to  remuneration 
DfigiigeDcc.    ^iii  5e  defeated  by  any  negligence  on  his  part,  as  to  the 
mode  of  conducting  the  sale  or  otherwise,  whereby  the 
Tnutee^      salc  is  defeated  :{q)  and  an  executor  or  trustee  acting  as 
hM'^"rom.  auctioneer  in  the  sale  of  the  trust  property  cannot  charge 
minion.       commission.(r) 

inlSveS!?*'     -^s  a  general  rule,  any  loss  occasioned  by  his  insolvency 

rS£r.       oj  f/uUa  fdes  falls  on  the  vendor  as  his  employer  :(*)  but 

a  fiduciary  vendor  will  not  be  personally  responsible  for 

such  loss,  if  he  have  acted  prudently  and  under  proper 

advice  in  the  matter.(^)[I] 

The  auctioneer  is,  as  is  also  his  clerk,(i£)  the  agent  of 

r*83]       *both  vendor  and  purchaser  within  the  meaning  of  the  4th 

boff^pantL  section  of  the  Statute  of  Frauds ;  and,  as  such,  can  bind 

^i^eo/    them  by  entries  in  the  sale  book  \{v)  and,  as  respects  the 

purchaser,  the  rule  seems  to  be  the  same  although  he  bid 

itovoeauon   by  an  agent  ;(ir)  it  appears,  however,  to  be  doubtful, 

(0)  Rainy  v.  Vernon^  9  Car.  &  P.  559 ;  Driver  v.  Chotmondde^,  ibid,  n. 

(p)  Alder  v.  Boyle,  11  Jur.  591. 

(q)  Jones  v.  Nanney,  13  Pri.  76. 

(r)  Klrkman  v.  Booth,  11  Beav.  273. 

{$)  See  Sug.  50,  and  cases  there  cited. 

(0  Edmonds  v.  Pedke,  7  Beav.  239. 

(tt)  Birdv,  BouUer,  I  Nev.  &  M.  313 ;  Henderson  v.  BamewaU,  I  Y.  db 
J.  387. 

(r)  Emmerson  v.  Heelis,  3  Taunt.  38  j  Kemeys  v.  Proctor,  1  Jac.  &  W. 
350. 

(w)  Emmerson  v.  Heelis,  3  Taunt.  38. 

[1 J  In  a  case  where  IQOOL  was  paid,  as  a  deposit,  to  an  auctioneer,  ac- 
cording to  the  conditions  of  sale,  and  the  vendor  opposed  two  motions  by 
the  purchaser,  in  an  original  and  cross-cause  filed  concerning  the  con- 
tract, for  payment  of  the  deposit  Into  court,  and  the  auctioneer  became  a 
bankrupt,  the  loss  was  holden  to  fall  on  the  vendor,  although  the  second 
motion  had  succeeded  and  the  day  named  for  the  payment  of  the  money 
into  court,  was  subsequent  to  the  bankruptcy.    See  Sug.  on  Vend.,  p.  56. 
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whether  either  party  will  be  bound  who,  after  the  lot  is  ^^^^  v- 
knocked  down  but  before  the  entry  is  made,  revokes  lUila,*^?©^' 
the  auctioneer's  implied  authority  :It)  so  inconvenient  SS,°^ 
a  doctrine  th«  courts  would,  doubtless,  repudiate,  if  pos- 
sible.[l] 

But  the  auctioneer's  authority  may  be  revoked  by  the  SVuSfoJiiy 
vendor  at  any  time  before  the  sale  ;  and  such  revocation  b^dTpw? 
has  been  held  valid  against  parties  purchasing  in  igno-  ovtiunice! ' 
rance  of  it.(y)  \ 

It  seems  to  be  doubtful  whether  he  can  sue  a  party  for  ^^fjy  ** 
whom  he  personally  signs  as  agent  ]{z)  but  he  can  main-  {jjfjjtt  S 
tain  the  action  when  the  entry  has  been  made  by  his  clerk  ^^^^ 
on  behalf  of  the  defeadant.(a) 

■ 

(z)  See  BlAgdenr,  Bradhear^  12  Ves.  466;  Mason  v.  Armilage^  13  Ver. 
S5 ;  MaUns  v.  Freeman,  2  Keen,  25;  Sag.  131. 

(jf)  M%nser  r.  Back,  6  Ha.  443 ;  ted  aUter,  if  the  aactio&eer  had  a  writ- 
ten authority,  and  parties  bid  upon  the  faith  of  it;  vide  infra. 

(z)  Farebrotker  v.  Simmons,  5  B.  &  Aid.  333;  WngJU  r.  Dannah,  3 
Camp.  203. 

(a)  BirdY,  BouUer,  1  Nev.  &  M.  313. 


[1]  "  It  has  been  made  a  question,"  says  Chancellor  Kent,  "  how  far 
auction  sales  are  within  the  provisions  of  the  statute  of  frauds ;  but  it  is 
now  understood  to  be  settled,  that  thejr  are  within  the  statute,  and  that  thjB 
Auctioneer  is  the  a^nt  of  both  parties,  and  lawfully  authorized  by  the 
purchase!;  either  of  lands  or  goods,  to  sign  the  contract  of  sale  for  him 
as  the  highest  bidder.  The  writing  his  name  as  the  highest  bidder  in  the 
memorandum  of  the  sale  by  the  auctioneer,  immediately  on  receiving  his 
bid,  and  knocking  down  the  hammer,  is  a  sufficient  signiog  of  the  con- 
tract within  the  statute  of  frauds  so  as  to  bind  the  purchaser.  Entering 
the  name  of  the  buyer,  by  the  auctioneer  in  his  book,  is  just  the  same 
thing  as  if  the  buyer  had  written  his  own  name.  The  purchaser  who 
bids,  and  announces  his  bid  to  -the  auctioneer,  gives  the  auctioneer  au- 
thority to  write  down  his  name,  and  the  authority  to  the  agent  need  not 
be  in  writing.  There  is  no  difference  in  the  construction  of  the  fourth 
and  seventeenth  sections  of  the  statute  of  frauds  of  29  Car.  2,  c.  2,  as  lo 
what  is  a  sufficient  signing  of  the  contract  by  the  party  to  be  charged. 
The  English  law,  as  originally  suggested,  has  been  repeatedly  recognized 
and  considered,  as  the  established  doctrine  in  respect  to  auction  sales  of 
lands  and  chattels,  by  the  English  and  American  courts.^'  2  Kent's  Com. 
539,  ^0.  See  N.  Y.  Rev.  Stat  vol.  2,  p.  135, 136,  sees.  2,  3 ;  MeComb  v. 
Wright,  4  Johns.  Ch.  Rep.  659;  Cleaves  v.  Foss,  4  Greenleafs  Rep.  | ; 
Aina  V.  Plitmmd,  4  Oreenleaf,  258 ;  Hicks  v.  Whitmore,  12  Wendell's  Rep. 
548;  BzfHst  Church  of  lUdca  v.  Bigelow,  16  Wendell,  2a 
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Chapter  V.  /«  v     ^  ^ 

(3.)  As  to  Agents. 

A^anu  An  agent,  either  for  purchase(6)  or  sale(c)  of  an  estate,. 

How  may  be  ^^7)  unless  the  principal  be  a  corporation^((Q  be  appoint- 
•ppointed.    ^  ^y  word  of  mouth ;  but  a  verbal  appointment,  of 
[«841       course,  is  'generally  inexpedient :  neither  of  the  contract- 
ing parties  can,  it  appears,  act  as  agent  for  the  other. 

((W)[i3 

Private  in-        Where  the  agent  has  a  written  authority,  parties  deal- 

flCnetioDs  ta  \  • 

ing  with  him  upon  the  faith  of  it  are  unaflfected  by  pnvate 
restrictions  imposed  upon  him  by  his  principal,  but  of 
which  they  have  no  notice.(e)[2] 

(b)  Sag.  130. 

(c)  Sug.  131. 

(d)  Corporation  of  Ludlow  v.  Charlton,  6  Mee.  Sl  W.  815 ;  Cope  v. 
Thames  Haven  Company ,  3  Exch.  841 ;  6  Rail.  Ca.  83. 

(dd)  Wright  y, Dannak,2 Camp,  203 \  Fardfrotherv.  Simmont^bBaiu. 
&  Aid.  333. 

(e)  Neeld  v.  Duke  of  Beaufort,  5  Jur.  1123 ;  see,  as  to  restrictions  on  an 
auctioneer,  Manser  v.  Back,  6  Hare,  443. 

[1]  The  statute  of  frauds  does  not  require  that  the  authority  of  the  agent 
contracting  even  for  the  sale  of  lands  should  be  in  writing.  But  if  an 
agent  is  to  convey  or  complete  the  conveyance  of  real  estate,  or  any  inter- 
ests in  land,  or  to  make  livery  of  seisin,  the  appointment  must  be  in  wri- 
ting ;  and  where  ihe  conveyance  or  any  act  is  required  to  be  by  deed,  the 
authority  to  the  attorney  to  execute  it,  must  be  commensurate  in  point  of 
solemnity,  and  be  by  deed  also.  (2  Kent  Com.  614.)  See  Cooper  r. 
Rankin,  5  Binney's  Rep.  613 ;  Plvmmer  v.  RusseU,  3  Bibb's  Rep.  174 ;  5 
Mass.  Rep.  40 ;  Shamburger  v.  Kennedy,  1  Badg.  &  Dev.  Rep.  1 ;  ft 
Greenl.  Rep.  260;  Blood  v.  Goodrich,  9  WendeU's  Rep.  68;  Ddinsr. 
Cawthom,  2  Dev.  N.  C.  Rep.  90 ;  lb.  153 ;  6  Serg.  &  Rawle,  331 ;  Da- 
venport V.  Sleight,  2  Dev.  &  Battle,  381 ;  Paley  on  Agency,  158-160. 

[2]  If  A.  authorizes  B.  to  buy  an  estate  for  him  at  fifty  dollars  per  acre 
and  he  gives  fifly-one  dollars  per  acre,  A.  is  not  bound  to  pay  that  price ; 
but  the  better  opinion  is,  that  if  B.  offers  to  pay  the  excess  out  of  his  own 
pocket,  A.  is  then  bound  to  take  the  estate.    "  This  case,"  sa3rs  Kent,  '*  is 
stated  in  the  civil  law,  and  the  most  equitable  conclusion  among  the  civi- 
lians is,  that  A.  is  bound  to  take  the  estate  at  the  price  he  prescribed."    If 
however,  the  agent  does  a  different  business  from  that  he  was  authorized 
to  do,  the  principal  is  not  bound,  though  it  might  even  be  more  advanta- 
geous to  him ;  as  if  he  was  instructed  to  buy  such  a  house  of  A.,  and  he 
purchased  the  adjoining  house  of  B.,  at  a  better  bargain ;  or  if  he  was  in- 
structed to  have  the  ship  of  his  correspondent  insured,  and  he  insured  the 
cargo.    In  cases  like  these,  the  principal  would  not  be  bound,  because  the 
agent  departed  from  the  subject-matter  of  the  instruction.  See  9  Kent  Com. 
618,  619. 
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Also,  a  person  may  so  deal  with  third  parties,  as  to  war-  ^^p^  ^- 
rant  them  in  the  belief  that  another  is  his  agent ;  and  he  t^^^^ 
will,  in  equity,  be  bound  by  an  unauthorized  agreement 
of  the  agent  which  he  (the  principal)  has  given  them 
reason  to  consider  authorized.(/) 

An  agent,  employed  to  bid  for  an  estate,  and  not  limited  '^'{JJJ^J; 
as  to  price,  can  bind  his  principal  to  any  amount ;  if,  being  hL^cl!*  * 
limited,  he  exceed  the  limit,  and  his  want  of  authority  be  ^' 
unknown  to  the  other  party,  he  himself  is  bound,(^)  and 
his  principal  is  said  to  be  free  :(A)  but  the  production  of 
written  instmctions  authorizing  him  to  give  a  certain  price, 
does  not  preclude  parol  evidence  of  his  having  had  a  ge- 
neral discretionary  power.(i)[3J 

As  between  the  vendor  and  an  alleged  agent  for  pur-  den^ed^may 
chase,  but  whose  authority  is  denied,  the  agent  has  all  bUsbed. 
the  rights  and  liabilities  of  a  principal ;  the  fact  of  agency, 
if  denied,  may,  of  course,  if  practicable,  be  established,  by 

(/)  See  Smith  v.  East  India  Company^  16  Sim.  76. 

(jg)  See  Jones  v.  Dovmman^  4  Ad.  &  E.,  N.  S.  235,  n. 

(A)  Hida  y.  Hankin,  4  Esp.  Ca.  114;  Amb.  498;  10  Yes.  400;  Sag. 
46 ;  (luert^  however,  whether  the  rale  should  not  be,  that  where  the  agent 
exceeds  the  Umlt,  the  principal  shall  be  bound  to  the  extent  of  such  limit ; 
provided,  in  the  case  of  an  auction,  that  it  exceed  the  amount  of  the  last 
adverse  bidding. 

(i)  Hicks  V.  Hankin^  4  Esp.  Ca.  see  p.  116. 

1  III  --  ■"  -^ 

I   [3]  The  acts  of  a  general  agent  will  bind  his  principal^  so  long  as  he 
keeps  within  the  general  scope  of  his  authority,  though  he  may  act  con- 
trary to  his  private  instractions.    But  an  agent  constituted  for  a  particu- 
lar purpose,  and  under  a  limited  power,  cannot  bind  his  principal,  if  he 
exceeds  that  power.    Whoever  deals  with  an  agent  constituted  for  a  spe- 
cial purpose,  deals  at  his  peril  when  the  agent  passes  the  precise  limits  of   . 
his  power,  though  if  he  pursues  the  power  as  exhibited  to  the  public,  his 
principal  is  bound,  even  if  private  instructions  had  still  further  limited 
the  special  power.    "  The  principle  that  pervades  the  distinction  on  this 
subject,"  says  Kent,  "  rests  on  sound  and  elevated  morality.   There  must 
be  no  deception  anywhere.    The  principal  is  bound  by  the  acts  of  his 
agent,  if  he  clothe  him  with  powers  calculated  to  induce  innocent  third 
persons  to  believe  the  agent  had  due  authority  to  act  in  the  given  case. 
On  the  other  hand,  if  there  be  no  authority,  nor  the  show  or  color  of  au- 
thority, from  the  principal,  to  do  an  act  beyond  his  powers,  the  party  who  ^ 
deals  with  the  agent  in  any  such  transaction,  must  look  to  the  agent 
only."    2  Kent,  630, 631. 
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^'^'^p^^  ^-  the  agent  against  the  principal,  the  principal  against  the 
[*85]  agent,  (J)  or  the  vendor  against  the  principal. 
SSTn^SS  *There  is  not,  as  a  general  rule,  any  objection  to  a  con- 
priaci^iT  tract  for  purchase  entered  into  in  the  name  of  an  agent, 
*'^**'^  upon  the  ground  of  his  having  professed  to  deal  on  his 
own  account  ;(A:)  hut  in  the  converse  case  of  a  purchaser 
MemT^^hM  professing  to  contract  as  agent  for  another,  equity  would 
*""  refuse  specific  performance  against  the  vendor,  if  it  ap- 

peared that  the  name  of  the  assumed  principal  was  used 
as  an  inducement  to  a  bargain  which  would  not  otherwise 
have  been  entered  into.(/) 
bf!«SItr**      ^^  agreement  entered  into  by  an  attorney  or  agent, 
•Igisd!**     should,  in  order  to  avoid  any  question  as  to  personal  lia- 
bility, be  made  and  signed,  by  him,  as  attorney  or  agent, 
jjjnwn»^'y    in  the  name  of  the  principal  ;(m)  in  fact,  if  a  person  by 
deed  covenant  for  himself  and  his  heirs  for  the  acts  of 
another,  he  is  personally  liable,  although  described  as 
agent  ;(n)  it  has,  however,  been  held,  in  a  recent  case,  that 
if  a  person  enter  into  a  contract  in  writing,  describing 
himself  as  agent  and  naming  his  principal,  he  is  not  per- 
sonally liable  unless  he  had  no  authority  to  make  the 
contract,  or,  in  making  it,  exceeded  his  authority  ;(o)  and 
even  where  a  person,  without  authority,  signs  an  instru- 
ment in  the  name  of  and  as  agent  for  another,  he  cannot 
be  treated  as  a  party  to  such  instrument,  and  be  sued  upon 
it,  unless  he  be  shown  to  have  been  really  the  principal ; 
although  he  may  probably  be  liable  in  an  action  for  da- 
mages for  the  misrepresentation  :(p)  where  the  agent  of 
the  vendor,  at  the  purchaser's  request,  signed  the  agree- 
ment in  his  (the  agent's)  own  name,  this  was  held  not  to 
r*861       bind  the  purchaser.(9) 
Afeatof  an-      *After  the  contract  is  entered  into,  an  agent  for  sale,  if 

ij)  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134. 
(k)  Sag.  242  J  NeUharpe  v.  Holgate,  1  Coll.  203. 
(1)  PhiUipsr.  Duke  of  BuckSf  1  Vem.  227  j  and  see  olher  cases  cited  in 
Sng.  244 ;  and  see  Cb.  XVUI.  infra. 
^  (m)  Bug.  63. 

(n)  See  AppUton  v.  Binks,  5  East,  148 ;  and  cases  cited,  Sug.  53. 
(o)  Downmtvn  v.  Jones  (in  enx)r,)  9  Jur.  454,  Ex.  Clx. 
(p)  Jenkins  v.  Hutchinson,  13  Jur.  763,  Q..  B. 
Iq)  Grakam  v.  Mussan,  5  Bing.  N.  C.  603. 
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and  so  long  as  his  principal's  name  is  undisclosed,  may  ^*^^  v- 
vary  the  terms  of  payment  ;(r)  he  cannot,  without  special  pj^^'^i 
authority,  receive  the  purchase-money  ]{s)  if  authorized  S^^o7 
to  receive  it,  a  direction  from  his  principal  to  pay  it  to  a  ^^^^ 
third  party,  is  irrevocable,  if  given  for  valuable  conside-  S»m£"*' 
ration.(/)  SlilSST 

If  an  agent  for  sale  is  to  receive  for  commission  a  per-  order  upon, 

*  to  pay  pur- 

centage  on  the  sum  obtained,  he  cannot  claim«it  in  respect  ^^^^^r 
of  any  part  of  the  purchase-money  which  remains  un-  ^^'^ 
paid  :{u)  unless  such  nonpayment  be  occasioned  by  the  SS"**** 
wilful  act  or  default  pf  the  vendor  :{v)  if  several  agents 
are  employed,  and  one  find  and  another  conclude  the  bar- 
gain with  a  purchaser,  each  may  claim  a  commission ; 
but  not  the  usual  commission,  viz.,  21.  per  cent{w) 

The  authority  of  an  agent,  either  for  sale  or  purchase,  AmborKy  ©# 
may  be  revoked  at  any  time  before  he  has  entered  into  a  '•^•^•d^ 
binding  agreement  ;(ar)[l  J  if  he  act  without  authority,  his  orunamho. 
alleged  principal,  even  although  he  have  had  no  previous  wIopuml' 
communication  with  him,  or  were  ignorant  of  his  name  at 

(r)  Bug,  47;  Blackburn  v.  Scholes,  2  Camp.  343. 

(s)  Mytin  y.  JoUiffe^  1  Moo.  &  R.  326 ;  and  see  farther,  infra^  Ch.  XIU. 
as  to  payment  to  agents. 

(0  MeUalfe  y.  Oougk,  2  Man.  A.  Ry.  178. 

(it)  BvU  V.  Price,  7  Bing.  237. 

(r)  5.  C,  seep.  241. 

(w)  Murray  v.  Ourrie,  7  Car.  A.  P.  584. 

(z)  rarmer  ▼.  Robinson,  2  Camp.  339,  n. ;  Manser  v.  Back^  6  Ha.  443  > 
S/nart  v.  Sandars,  3  C.  B.  380. 

[1]  The  authority  of  the  agent  is,  in  general,  from  the  nature  of  it,  re- 
vocable at  the  pleasure  of  the  party  who  gave  it  In  the  case  of  a  lawful 
revocation,  by  the  act  of  the  principal,  it  is  requisite  that  notice  be  given 
10  the  agent ;  and  all  acts  bona  fide  done  by  him  under  the  authority,  prior 
to  the  notice  of  the  revocation,  are  binding  upon  the  principal.  It  seems, 
if  the  notice  had  reached  the  agent,  and  he  concealed  the  knowledge  of  the 
revocation  from  the  public,  and  the  circumstances  attending  the  revoca- 
tion were  such  that  the  public  had  no  just  ground  to  presume  a  revocar 
tion,  his  acts,  done  under  his  former  power,  would  still  be  binding  upon 
his  principal.  And  it  has  been  even  said  that  he  can  conclude  a  transac- 
tion  which  was  not  entire,  but  partly  executed  under  the  power,  when 
the  notice  of  the  revocation  was  received,  and  bind  the  principal  by  those 
acts  which  were  required  to  consummate  the  business.  See  2  Kent  Com. 
644,  amd  ofuthofitus. 
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Q'^P^^-  the  date  of  the  contract,  may  adopt  his  acts  :(y)  nor  is  it 
necessary  that  the  principal  should  be  competent  to  con- 
tract at  the  date  of  the  agreement ;  for  instance,  an  admi- 
Tpgr-i       nistration  may  adopt  a  contract  entered  into  before  the 
But  not  by    grant  of  the  letters  of  administration  :(z)  but  a  contract 

ay  other       ^  ^    ' 

«^      'entered  into  by  A.,  expressly  as  agent  for  B.,  cannot  be 

principaL!    adopted  by  C.(o) 

tierk  of         The  clerk  of  an  agent  for  sale  has,  it  appears,  no  impli- 

bfiS^p^-  ed  authority  to  bind  the  principal.(i) 

(4.)  As  to  the  deposit. 

Deposit  is  a  The  deposit  is  a  payment  in  part  of  the  purchase-mo- 
nwn^  ney  ;(c)  and  the  purchaser  cannot  elect  to  forfeit  it  and 
cttuot  eiea  avoid  the  agreement.(ci{) 

To  whom        Even  the  deposit  should  not  be  paid  to  a  mere  agent 

shouidTbe     for  salc,  without  express  authority  from  the  vendor;  if 

the  authority  be  for  the  agent  to  receive  it  at  a  particular 

time,  or  in  a  particular  manner,  of  course  it  cannot  be 

safely  paid  at  any  other  time,  or  in  any  other  manner  ;(e) 

the  purchaser,  however,  will  not  be  liable  for  loss  arising 

from  his  having  followed  any  such  special  authority  as 

to  the  mode  of  payment.(/) 

Not  to  be        The  deposit  cannot  safely  be  paid  by  the  purchaser  by 

S«neat^of^  being  set  off  in  account  with  the  auctioneer  or  agent,  ex- 

^  agent,  cept  uudcr  the  special  circumstances  of  his  being  able  to 

except  under  ^ 

•peciai  cir-  show  the  existcuce  of  a  debt  of  equal  amount  due  from 

cumitances;  ^ 

the  vendor  to  the  auctioneer  or  agent,  and  that  the  latter 
was  authorized  by  the  vendor  to  retain  the  deposit  on  ac- 
count of  such  debt  ](g)  so,  if,  instead  of  making  a  cash 

(y)  Madean  r,  Dunn^  4  Bing.  733;  and  see  De  BeU  v.  TVmuon,  3 
Bear.  469 ;  Limdon  a/itd  Btrndngham  Railway  Company  v.  Wvnier,  Cr.  4t 
Ph.  57 ;  and  WUson  v.  Tummonj  6  Sc.  N.  R.  894. 

{z)  Fbster  t.  Bates,  13  Man.  &  W.  336. 

(a)  WUson  v.  Tummon,  6  Man.  A.  Gr.  336 ;  6  Sc.  N.  R.  894.] 

lb)  CoUs  V.  Trecotkic,  9  Yes.  334. 

(c)  Sag.  48. 

{d)  3  Mer.  506. 
•  (e)  See  Young  v.  Chty,  8  Beav.  149. 

(/)  Sug.  47. 

{g)  Barker  r.  Greenwood,  3  Y.  &  C,  Ex.  414 ;  Young  v.  WkUe,  7  Bear. 
506 ;  Hdnley  v.  Cassan^  It  Jar.  1088. 
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payment,  the  purchaser  give  his  acceptance,  payment  of  ^^p^*^  ^- 
the  bill  when  due  is  no  defence  to  an  action  by  the  vendor  nor  by  ac. 
if  the  bill  never  came  into  his  possession.(A} 

*If  a  cheque  be  given  for  the  deposit,  an  action  on  the        [*88] 
cheque  may  be  resisted  upon  any  ground  which  would  ShJnVdi'' 
have  enabled  the  purchaser  to  recover  at  law  the  deposit, 
if  actually  paid.(«) 

If  a  purchaser  become  entitled  to  a  return  of  his  de-  ^^"^^^^ 

*-  not  boand  by 

posit,  he  can,  in  the  absence  of  special  agreement,  claim  jj^^pf  j^ 
the  specific  sum  paid,  with  interest ;  and  will  not  be  pre-  ■f*^^  «*^ 
judiced  or  advantaged  by  any  fall  or  rise  in  any  securi- 
ties in  which  it  may  have  been  invested ;  unless  such 
investment  were  made  with  his  assent,  (which  will  not 
be  assumed  from  his  making  no  reply  to  notice  of  the  in- 
vestmeot,(  j)  or,  (in  the  case  of  a  bill  being  filed  for  spe- 
cific performance,)  under  the  authority  of  the  court;  in 
which  cases  the  investment  will  be  at  his  risk  and  for  his 
benefit  :(Ar)  and  the  same  rules  apply  to  an  investment  of 
the  purchase-money  by  the  purchaser,  pending  discussions 
as  to  title,  &c.[l] 

Equity  will,  in  general,  relieve  the  purchaser  against  Jj^^j**^^^ 
forfeiture  of  his  deposit,  if  he  be  able  and  willing  to  give  ^  •s"*"^ 
to  the  vendor  the  full  benefit  of  the  contract :(/)  its  return, 
with  interest,  may  be  directed  even  in  a  suit  for  specific 
performance,  where  the  bill  is  dismissed,  if  the  vendor  be 

(k)  Sykes  T.  Giles,  5  Mee.  &  W.  645. 

(0  JMQZs  T.  C^y,  6  Gar.  &  P.  738. 

( j)  See  Boberts  v.  Massey,  13  Yes.  561. 

(k)  See  PooU  ▼.  Rudd,  3  Bro.  C.  C.  49 ;  Sag.  50, 51. 

(Z)  Sag.  51 ;  Moss  v.  MaUkews,  3  Yes.  279. 

[1]  It  has  been  obseired,  that  a  deposit  does  not  impose  a  liability  or 
responsibility  npon  the  party  to  whom  notice  of  it  is  given ;  throwing  apon 
him  any  risk  as  to  the  principal.  The  principal  remains  entirely  at  the 
risk  of  the  party  making  the  deposit.  He  cannot,  by  depositing  the  mo- 
ney with  his  bankers,  throw  the  risk  of  their  credit  upon  the  other  par- 
ties. They  are  not  called  apon  to  express  their  opinion  of  that  bank,  or 
to  say  anything.    3  Mad.  28. 

Where  the  deposit  is  considerable,  and  it  is  probable  that  the  parchase 
may  not  be  completed  for  a  long  time,  it  woald  be  well  for  the  parties  to 
enter  into  some  arrangement  for  the  investment  of  the  deposit. 

14 
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<^^^»p^^-  plaintiff;  but.  not  if  the  purchaser  be  plaintiff  ;(m)  nor, 
where  the  yendor  is  plaintiff,  if  the  bill  be  dismissed  with- 
out any  decision  upon  the  question  of  title,  but  for  laches^ 
or  on  some  other  collateral  ground.(n) 
rad^r  \       '^  ^^^  purchaser  die  before  obtaining  a  conveyance,  in- 
Sie"^^out  ^^^^  *°d  without  an  heir,  it  seems  probable  that  the 
hew;  ««m«c  vendor  might  retain  both  the  estate  and  the  deposit(o) 


of,  by      *As  a  general  rule,  if  the  deposit  be  lost  through  the 
auctioDMr.    insolvcucy  of  the  auctioneer,  the  loss  falls  on  the  ven- 
dor.(p)[l] 

(5.)  As  to  puffers  and  reserved  biddings. 

puffen.  Unless  the  property  be  expressly  or  impliedly  offered 

**  «u***fo?    ^^'  ®*^®  without  reserve,(5r)  it  appears  settled  that  the  em- 

5X2**^    ployment  of  a  bidder  to  prevent  its  going  at  an  undervalue 

om  wlm?'  *s  allowable  in  equity  ;(r)  but  the  rule  is  not  so  extended 

as  to  authorize  the  employment  of  more  bidders  than  one, 

even  although  they  are  limited  to  the  same  sum  ]{s)  nor 

even  of  a  single  bidder  for  the  purpose  of  enhancing  the 

price  indefinitely  :{t)  but,  on  a  sale  in  lots,  several  bidders 

might,  it  is^  conceived,  be  employed  for  different  parts  of 

the  property,  provided  that  no  lot  were  protected  by  more 

than  one  bidder :  at  law,  the  rule  as  respects  the  employ- 

Rule  differ-  °^®"^  ^^  ^  Single  bidder  seems  unsettled ;  Sir  Edward 
•j*jj^  »»w;  Sugden  seems  to  consider  that  the  authorities  preponde- 
rate in  favor  of  the  practice  ;(u)  however,  in  a  very  recent 

(m)  Sug.  51 ;  see  WiUiams  v.  Edwards^  2  Sim.  78 ;  see  also  Gte  ▼.  PearsCf 
D.  G.  &  S.  325. 

(jr)  SatUhcomb  7.  Bishop  of  Exeter,  6  Ha.  225, 228. 

(o)  Sug.  337. 

(p)  Supraj  p.  82. 

Iq)  Meadows  v.  TYirmer,  5  Madd.  34 ;  JRobinson  v.  Wallf  3  Phill.  3T2 ; 
and  see  T^hoinett  v.  HaineSj  15  Mees.  du  W.  367. 

(r)  Woodward  v.  Millar^  2  Coll.  279 ;  and  see  Sug.  15, 16 ;  and  earlier 
cases  there  cited. 

(5)  WheelerY,  Collier,  I  Mood,  dt  Malk.  123;  and  see  15  Mees.  &  W. 
372 ;  and  Sag.  17. 

(0  12  Ves.  483. 

(it)  Sug.  16. 

[1]  Upon  the  principle  that  the  auctioneer  Is  more  properly  the  agent 
of  the  vendor. 
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case,  the  Court  of  Exchequer  maintained  the  contrary  ^^v^  ▼• 

doctrine,  and  laid  down  broadly  that  the  employment  of 

a  single  bidder  to  protect  the  property  would  vitiate  the 

sale  at  law,  unless  the  intention  to  do  so  were  expressly 

notified :  but  this  opinion  was  extra-judicial ;  the  sale,  (in 

the  case  before  the  court,)  haying  been  advertised  as  to 

be  made  without  reserve.(v) 

Equity,  in  fact,  seems  to  favor  the  employment  of  a  PowhtMnT 
•person  to  protect  the  property ;  for,  it  has  refused  to  en-  gJ^^^^SJIJ 
force  specific  performance  against  a  vendor,  in  the  several  J|^^ 
cases  of  his  known  agent  having  bid  for  the  purchaser  and       [*90] 
been  mistaken  for  a  puffer,(ir)  and  of  the  person  actually 
employed  to  bid  for  the  vendor  having  neglected  so  to 
do  :{x)  so,  in  a  converse  case,  where,  upon  a  sale  of  estates 
belonging  to  several  vendors,  the  person  employed  to  pro- 
tect one  estate,  by  mistake  purchased  another,  the  bill 
against    him    for    specific    performance   was    dismiss- 
ed.(y)[l] 

(v)  TlkonuU  V.  HaineSt  15  Mees.  &  W.,  see  pp.  371|  373;  and  see 
WJUOer  V,  Collier,  I  Mood,  dt  Malk.  123. 
(tp)  T\nning  Y.Morrice,QhTO.C.C.2Q6. 
(z)  Mason  v.  ArmUage,  13  Ves.  25. 
If)  MaUns  ▼.  F^wnum,  2  Kee.  25. 

[1]  See  2  Kent  Com.  537. 
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Chmpter  VI. 

•CHAPTER  VI. 

AS   TO  THE   AGREEMENT. 


1.  As  to  the  general  necessity  for  a  written  agreement. 

2.  The  preparation  of  formal  agreem£nts. 

3.  What  inform^  documents  may  constitute  an  agree- 
ment. 


4.  The  signature, 

5.  The  stamps. 

6.  As  to  illegal  agreements. 


writtMi  (!•)  Under  the  statute  of  frauds,(a)  a  "WTitten  agree- 

gra^i^U.  meDt,  signed  by  the  party  to  be  charged,  or  his  agent,  is 

d^rtJuteof  generally  necessary  to  the  validity  of  any  contract  for  the 

sale  or  purchase  of  lands,  tenements,  or  hereditaments,  or 

any  estate  or  interest  in  or  concerning  them;  whether 

such  estate  or  interest  be  subsisting,  or  be  proposed  to  be 

created  de  novo :  and  the  act  extends  to  sales  by  auc- 

tion,(i)  and  in  bankruptcy  ;(c)  but  not  to  sales  before  a 

What  ntiM  master,  or  to  purchases  under  the  order  of  the  court,  if  the 

not  within  *  ' 

tiMfututa.    owner  of  the  estate  make  no  opposition  to  the  confirma- 
tion of  the  report  approving  of  the  purchase.({f)[l] 

(a)  29  Car.  n.  c.  3,  see  s.  4 ;  Sag.  98. 

if)  Sug.  135;  see  Attorney  General  v.  I>«y,  1  Yes.  218;  and  12  Yes. 
472. 
(c)  Ex  parte  OMs,  3  Dea.267;  Loid  CoUenham, 
Id)  See  note.(6) 

[1]  The  statute  of  frauds  has  been  either  expressly  adopted,  or  aflsnmed 
as  law  throughout  the  United  States.  In  New  York,  it  is  made  to  apply, 
not  only  to  every  estate  and  interest  in  lands,  but  to  every  trust  or  power 
concerning  the  same ;  and  the  exception  as  to  leases  is  confined  to  leases 
for  a  term  not  exceeding  one  year.  The  provision  does  not  apply  to  trusts 
by  implication,  or  operation  of  law.  And  a  parol  promise  to  pay  for  the 
improvements  made  upon  land,  wi.hin  the  statute—they  not  being  an  in- 
terest in  land,  but  only  another  name  for  work  and  labor  bestowed  apoa 
k.  See  N.  Y.  Rev.  Stat.,  vol.  2,  p.  134,  137,  sees.  6, 7, 8 ;  Frear  v.  Hard- 
ewbwrgh,  5  Johns.  Rep.  272 ;  Lower  v.  Winter,  7  Cowto's  R^p.  263. 

With  regard  to  the  agreement  in  writing  required  by  the  statute,  no 
precise  form  is  necessary.    It  must,  however,  contain  all  the  terms  of  the 
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And  although  an  actual  demise  by  parol  for  any  term  <^p^'^ 
not  exceeding  three  years,  at  a  rent  not  less  than  two-  puoi  ezecu- 
thirds  of  the  improved  value,  is  valid  under  the  2nd  section  °^^  <» 
of  the  statute,  an  executory  agreement  for  such  a  demise  '[*92] 
*is  void  unless  in  writing  :{e)  so,  a  parol  agreement  by  a  ^'^Tum 
lessee  for  an  assignment  of  the  residue  of  his  term  (being  thSU  ym 
less  than  three  years,)  is  void,  and  cannot,  it  would  seem, 
operate  as  an  underlease.(/) 

The  first  section  of  the  act,  which  renders  a  writing  ne-  ^^£U 
cessary  for  the  creation  of  ''  all  leases,  estates,  interests  of  ^^"^ 
freehold,  or  terms  of  years,  or  any  uncertain  interest,  of, 
in  or  out  of  any  lands,  d6C.,"  has  been  held  not  to  extend 
to  a  license  ;  e.  g,^  a  license  to  A.,  in  consideration  of  a 
yearly  payment,  to  stack  coals  on  a  piece  of  ground  for 
seven  years,  with  the  sole  use  of  the  land  so  employed  \[g) 
this  decision,  however.  Sir  E,  Sugden  observes,(A)  ap- 
pears to  be  in  the  very  teeth  of  the  statute ;  and,  although 
it  has  been  often  followed,(i)  its  authority  seems  to  be  de-  ^^'"^  ^* 
stroyed  by  subsequent  cases  which  decide  that  an  ease- 

(«)  Sag.  95. 

(/)  Barrett  T.  Ralph,  14  Mee.  &  W.  348. 
IjS)  Wood  ▼.  Lake,  Say.  3. 
(*)  Sug.  97. 
(i)  Ibid. 
_ ■ —       _^_^_^__^.^_^__.^-^__^_ 

contract,  distinctly  set  forth,  and  be  made  with  the  privity  and  consent  of 
aU  the  contracting  parties.  It  need  not  be  contained  in  a  single  document. 
It  most,  however,  all  be  collected  from  the  writings,  verbal  testimony  not 
being  admissible  to  supply  any  defects  or  omissions  in  the  written  evi- 
dence. And  all  the  contemporaneous  writings  between  the  original  par- 
ties, relating  to  the  same  subject  matter,  are  admissible  in  evidence.  See 
Cruise  on  Real  Property,  vol.  4,  p.  33. 

The  agreement  must  contain  everything  necessary  to  show  the  contract 
between  the  parties,  so  that  there  be  no  need  of  parol  proof  to  explain  the 
intention  of  the  parties,  or  the  terms  of  the  agreement  Where,  therefore, 
a  pew  in  a  church  was  sold  at  auction,  and  the  only  memorandum  of  the 
sale  was  an  entry  made  by  the  auctioneer  on  a  chart  or  plan  of  the  ground 
floor  of  the  church,  exhibited  at  the  auction,  of  the  name  of  the  purchaser, 
and  of  the  sum  bid  by  him,  it  was  held  that  the  memorandum  was  not 
sufficient  within  the  statute ;  although,  at  the  time  of  the  auction,  a  writ- 
ten or  printed  advertisement,  containing  the  conditions  of  sale,  was  ex- 
hibited and  read  to  the  purchasers.  Trustees  of  B.  Church  of  Ithica  v. 
Bigehw^  16  Wend.  Rep.  28.  See  Parkhu/rst  v.  Fan  Cortland^  1  John.  Ch. 
Rep. 280, 281;  Aieel  y.  RadcUff,  13  JohM,B.t^,^l]  2  Kent  Com.  510. 
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Chapter  vL  ^^^^  cannot  be  granted  without  deed  ;( j)  it  is  also  con- 
ceived that  a  parol  executory  agreement  for  such  a  license 
would  probably  be  invalid ;  the  words,  "  in  or  concern* 
ing,"  in  the  4th  section,  being,  apparently,  more  compre- 
hensive than  the  words,  '<  of,  in,  or  out  of,"  in  the  1st 
section. 
Any  agree-     Any  arrangement  which  is  substantially,  although  not 
M^uaa/f^  professedly,  a  sale  of  an  interest  in  land,  is  within  the  4th 
viibin'  the  sectiou,  and  requires  a  written  contract :  e.  g.j  an  agree- 
ment  by  a  person  possessed  of  a  term  tor  years,  to  give 
up  possession  to  another,  and  allow  him  to  become  tenant 
for  the  remainder  of  the  term,  in  consideration  of  his  pay- 
ing in  part  for  certain  repairs  ;(Ar)  or  an  agreement  by  the 
termor  to  quit  possession  on  a  certain  day,  and  pay  all 
outgoings  up  to  that  time,  in  consideration  of  a  sum  of 
money  to  be  paid  to  him  by  a  party  who  has  agreed  with 
the  landlord  *for  a  lease  of  the  premises  on  the  termina- 
[^3]       ^Qu  Qf  ^[jg  subsisting  term  ;(Z)  or  an  agreement  by  a  term- 
or, under  similar  circumstances,  that  he  will  part  with 
the  land,  and  that  the  intended  lessee  shall  take  it.(/)[l] 

So,  a  parol  agreement  by  A.  with  an  occupying  tenant 
to  pay  him  £100,  upon  the  tenant  surrendering  his  lease, 
and  procuring  the  landlord  to  accept  A.  as  tenant,  is 
void  :(m)  nor  can  the  tenant  sue  for  the  consideration, 
upon  the  contract,  although  he  have  performed  his  part 

( j)  See  I  Jann.  Coqy.  by  S.  289,  and  cases  there  cited ;  and,  in  particu- 
lar, Bird  V.  HiggiTtson^  4  Nev.  &,  M.  505. 
(k)  BuUemer  v.  Hayes^  3  Jur.  704. 
(Z)  Smith  V.  Tbmbs,  3  Jur.  72. 
(m)  Cocking  v.  Ward,  1  C.  B.  R.  858. 


[1]  A  parol  agreement,  between  a  landlord  and  a  tenant  of  a  term  for 
six  years,  that  the  tenant  shall  surrender  his  interest  in  the  demised  pr^ 
mises,  and  that  the  landlord  shall  execute  a  new  lease  for  eight  years  to 
third  persons,  does  not  operate  as  a  surrender  by  operation  of  law,  unless 
such  new  lease  be  executed  and  pass  an  interest  according  to  the  con- 
tract and  intention  of  the  parties ;  although  the  tenant  quits  the  premises, 
the  third  persons  enter,  remain  in  possession  for  the  space  of  a  year,  and 
pay  rent  to  the  landlord,  and  consequently,  the  original  lease  remains  in 
force,  and  the  landlord  may  maintain  an  action  upon  the  coyenant  in  it, 
for  the  payment  of  rent  against  the  original  tenant,  for  rent  subsequently 
accrued.    Sckiefflin  v.  Carpenter,  15  Wen.  Rep.  400. 
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of  it ;  but  he  may  sue  upon  an  account  stated,  if,  after  ^^p^'  ^ 
such  performance,  A.  have* admitted  that  he  is  indebted 
to  him  in  the  amount  of  the  consideration.(m) 

An  agreement  void  under  the  4th  section,  may,  until  void  agree- 
countermanded,  operate  as  a  license,  so  as  to  excuse  what  JJ*uUfSS 
would  otherwise  be  trespass.(7i)  p"^ 

And  the  transfer  in  writing  of  a  parol,  and  therefore  written 
void,  agreement  for  purchase  of  an  estate,  will  be  a  good  parol t!^?ee- 
consideration  as  between  transferror  and  transferee,  if  the 
latter  actually  obtain  a  conveyance  from  the  vendor  :(o) 
so,  also,  if  an  agent  for  purchase  enter  into  a  parol  agree- 
ment, and  pay  the  purchase-money,  and  procure  a  con- 
conveyance,  be  can  sue  his  principal  for  the  amount.(p) 

The  4th  section  has  been  held  to  extend  to  agreements  MininKbut 
for  sale  of  shares  in  a  mining  company  :{q)  but  not  of  ^^.^*^' 
shares  in  a  railway  company ;  at  least  if  the  act  of  incor-  ^ct. 
poration  makes  them  personal  estate.(r) 

Questions  frequently  arise  as  to  the  necessity  for  a  saieofgrow- 

ing  ciopi. 

written  agreement  for  the  sale  of  growing  crops ;  the  law 

upon  the  subject  can  hardly  be  considered  as  settled  ;(^)[1] 

*but  the  following  appears  to  be  the  general  result  of  the       [*94] 

authorities. 

(in)  Cocking  v.  Ward,  1  C.  B.  R.  858. 
(n)  CarringUm  v.  Roots,  2  Mee.  &  W.  248. 
(0)  Seamtm  v.  Price,  1  Ry.  A  Moo.  195. 
(^)  Pawle  y.  Cfunn,  4  Bing.  N.  S.  445. 
(q)  Boyee  v.  Greene,  Batty,  608. 

(r)  Bradley  v.  Holdsworth,  3  Mee  &  W.  422;  Duncuft  v.  /Ubrecht,  12 
Sim.  189 ;  AS.  199. 
(i)  Sag.  101. 

[1]  In  the  case  of  Prta/r  v.  Hardenbergh,  5  Johns.  Rep.  276,  it  was  held 
that  the  annual  produce  of  land  which  was  proceeding  to  a  state  of  maturi- 
ty, and  which  when  taken  at  maturity,  would  be  severed  from  the  ground, 
and  would  become  movable  goods,  was  not  an  interest  in  land  within  the 
fourth  section  of  the  statute  of  frauds ;  and  it  was  observed  that  the  statute 
had  in  view  some  interest  to  be  acquired  in  the  land  itself  by  the  contract, 
and  not  such  as  was  collateral,  and  by  which  no  kind  of  interest  was  to  be 
gained  in  the  land. 

The  rule  would  seem  to  be  that  if  the  subject  matter  of  the  contract  was 
not  to  be  severed  and  delivered  by  the  vendor  as  a  chattel,  but  was  a  right  in 
the  soil  to  grow  and  bring  the  same  to  maturity,  and  a  right  of  entry  to  cut 
and  take  it  as  a  part  of  the  contract  the  case  falls  within  the  fourth  section 
of  the  statute  of  frauds. 
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c^»»p^'^  The  point  to  be  determined  in  such  cases  is,  whether 
the  interest  contracted  for  be  an  interest  in  land  within 
the  meaning  of  the  4th  section  of  the  statute  of  frauds — 
in  which  case  a  written  agreement  is  necessary — or  whe- 
ther the  contract  be  merely  for  the  sale  of  chattels ;  in 
which  case,  however,  unless  the  price  be  under  £10,  there 
must,  under  the  17th  section,  be  a  written  agreement  or 
memorandum,  or  part  payment  of  the  price,  or  part  ac- 
ceptance of  the  goods. 

SrSiuiwtf  An  agreement  for  sale  of  the  exclusive  right  to  the  ves- 
ture of  land,  or  for  sale  of  crops  which  would  not  go  as 
emblements  to  the  executor,(/)  as  moving  grass,(u)  stand- 
ing underwood,  poles,  or  timber,  is  within  the  4th  section ; 
nor,  in  the  case  of  grass,  does  it  appear  to  be  material 
whether  it  is  to  be  mowed  or  fed  oflf  by  the  purchaser; 
this  is,  if,  in  the  latter  case,  he  is  to  have  the  exclusive 
right  to  it  :{v)  so,  also,  an  agreement  for  the  sale  of  grow- 
ing fruit,  {e.  g.,  pears,Xir)  is  within  the  4th  section. 

Si3Si"ti        But  if  the  agreement  be  for  sale  of  the  crop  after  the 

^  "^'  seller  shall  have  reduced  it  to  a  chattel  by  severance  from 
the  freehold,  as  where  standing  timber  is  to  be  felled  by 
the  vendor,  the  4th  section  does  not  seem  to  apply  :(y) 
and  the  same  distinction  would,  it  is  conceived,  exist  in 
agreements  for  the  sale  of  gravel,(z)  stone,  or  other  mine- 
rals :  nor  does  the  4th  section  seem  to  affect  sales  of  crops 
which  would  go  as  emblements  :(a)  such  as  hops,(fr) 

[*95]  *wheat,  potatoes,  turnips,  &c. :  nor  does  it  appear  material 
in  such  cases  whether  the  crop  at  the  time  of  sale  be 
mature  or  otherwise,  or  whether  it  is  to  be  removed  by 
the  buyer  or  seller,  or  to  be  paid  for  by  the  quantity,  or 
by  the  acre ;  and  even  in  the  case  of  grass,  if  the  vendor 
retain  possession  of  the  land,  and  the  right  of  turning  on  his 

(0  See  judgment  in  Evans  v.  Roberts^  5  B.  d&  C.  839 ;  Sug.  99. 
(tf )  Crosby  v.  Wadswortk,  6  East,  603. 
(r)  See  Jones  v.  Flint,  10  Ad.  &.  E.  760. 

\x)  RodweU  V.  PhiUips,  9  Mee.  &  W.  501 ;  sed  qu.  Whether  so,  if  the 
crop  is  mature  at  the  time  of  sale  1 
(y)  SmUk  V.  Surman,  9  B.  &  C.  561 ;  and  see  1  Cromp.  Sl  Mee.  105. 
{z)  See  CovlUm  v.  Ambler,  13  Mee.  &.  W.  403. 
{a)  Sug.  100  J  but  see  WaddingUm  v.  BrisUno,  2  Bos.  &.  P.  452. 
(*)  Evans  v,  Roberts,  5  B.  &  C.  ^29  j  see  judgment  j  and  Sug.  99. 
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own  cattle,  and  the  purchaser  have  no  right  of  severance,  ^^p^*^^ 
but  only  to  feed  it  off  along  with  the  vendor,  the  agree- 
ment is  merely  for  agistment,  and  is  not  within  the  4th 
section  :(w)  but  in  none  of  these  cases  is  it  prudent  to 
dispense  with  a  written  contract. 

And  a  parol  agreement,  for  the  sale  of  growing  crops,  Paroi  a«rae. 
which  would  otherwise  be  void  under  the  4th  section,  ^elnten- 
may  be  good  as  between  outgoing  and  incoming  ten- 
ants :(x)  but  where  a  farm  is  let  by  parol,  a  sale  of  the  bat  not  as 
growing  crops  by  the  lessor  to  the  incoming  tenant,  seems  ^^  ^' 
to  require  a  written  contract  under  the  4th  section. (y)       *«»*°'J 

And  although  an  agreement  be  void  under  the  4th  sec-  vendor's 
tion,  the  seller,  (except  perhaps  the  parties  be  lessor  and  plirehvor 

X  11/..  ./•.,  ^  takei  tho 

tenant,)  can  recover  the  value  of  the  crop  if  it  be  taken  nop. 
or  received  by  the  purchaser:  but  he  cannot  recover  on 
the  terms  of  the  agreement,  but  only  on  a  quantum  me- 
ruiL{z) 

A  sale  of  tenant's  fixtures  by  the  tenant  to  the  land-  puoi  tsrw- 

ment  foraale 

lord,  has  been  held  not  to  be  within  the  4th  section,  al-  oftenant*a 
though  they  be  sold- while  attached  to  the  freehold,  (a)       •ufficiem. 

An  agreement  by  a  tenant  to  pay  an  increased  sum  by  ^SSSSt, 
way  of  rent,  in  consideration  of  improvements  to  be  made  meu^o'frent. 
by  the  landlord,  has  been  held  not  to  be  within  the  act ; 
and  therefore  to  be  valid  although  by  parol  :(&)  but  a 
'different  rule  has  been  laid  down  as  respects  an  agree-       [^] 
ment  for  abatement  of  rent.(e{) 

If  an  agreement  relating  to  the  sale  of  land  be  void  ^jft^ST^ 
under  the  4th  section,  it  will  also  be  void  as  respects  any  [^  nifo? 
other  matters  which  are  either  inseparably  mixed  up  with,  rM^uS. 
or  are  dependent  upon,  the  principal  agreement :  e.  g.: 
where  a  tenant  agreed  to  rent  a  furnished  house,  and  the 
landlord  was  to  supply  additional  furniture  after  the  ten- 
ant had  taken  possession,  it  was  held  that  the  want  of  a 

(«)  Janes  v.  FHiU,  10  Ad.  &  E.  760. 
(z)  Moffidd  y,  Wadsky,  3  B.  &^  G.  357;  and  see  Sag.  100. 
(y)  Lard  FaimtnUh  y.  Tfumas^  1  Gromp.  &  Mees.  89. 
{z)  1  Gromp.  &*  Mees.  109. 
{a)  HaUtn  y.  Rwnder,  1  Gr.  M.&R.966. 

{h) Dtmrnttam v. Reader  3  B.  d&  A.  899,  904^  Ho^v,Iloebuekt'JTa.nnU 
157. 
{d)  OConnor  y.  Spaighl,  1  Sch.  &.  Lef.  306. 
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« 

Chapter  VL  ^irritten  contract  was  a  bar  to  an  action  for  non-delivery 
of  the  furniture  ]{e)  so,  upon  a  parol  agreement  to  let  a 
house,  and  to  make  certain  repairs,  which  the  tenant  was 
to  pay  for,  it  was  held  that  the  landlord  could  not  sue  him 
for  the  cost  of  such  repairs.(/) 

(2.)  As  to  the  preparation  of  format  agreements. 

uiMi^^      Upon  formal  agreements  for  sale,  few  questions  arise 
distinguishable  from  those  which  have  been  already  con- 
sidered with  reference  to  the  particulars  and  conditions. 
uiere'ilM?      In  framing  such  agreements,  it  is  usual  to  make  the 
udvji^of  ihe  parties  agree,  each  "  for  himself,  his  heirs,  executors,  and 
administrators ;"  the  insertion  of  the  word  <<  heirs,"  how- 
ever, is  scarcely  correct,  unless  the  instrument  be  under 
seal ;  and  it  is  not  necessary,  although  the  general  prac- 
tice, to  name  the  personal  representatives. 
Agn^mm,       Upon  a  sale  by  auction,  the  agreement,  of  course,  refers 
t!ietion,  re.   to,  and  is  generally  written  or  printed  upon  a  copy  of  the 
acuian,  &C.  particulars  and  conditions. 

What  to  be       Upou  a  salc  by  private  contract,  the  agreement,  as  a 

agreement     general  rulc,  comprises  whatever  stipulations  and  other 

priyatecon-  *matter  would,  had  the  sale  been  by  auction,  have  been 

[*97J       comprised  within  the  particulars  and  conditions ;  except 

such  matter  as  exclusively  applies  to  an  auction ;  when 

it  is  probable  that  special  stipulations,  as  to  title,  &c.  will 

be  necessary,  the  agreement  should  be  prepared  in  blank 

before  the  estate  is  offered  for  sale. 

Matters  ta        I^  preparing  agreements  for  the  sale  of  land  to  pro- 

forf^  agree-  moters  of  pubUc  Undertakings,  care  should  be  taken  to 

■ale  to  pub.  State  whcthcr  the  purchase-monev  is  to  be  in  lieu  of  those 

lie  com*  I      .  1 

pamea,*c  accommodatiou  works  which  the  promoters  are  prima 
facie  bound  to  make  and  maintain  for  the  owners  of  ad- 
joining land ;  and  whether  the  ordinary  or  statutory  rule 
as  to  the  expenses  of  the  purchaser  is  to  operate  :(§*)  the 
agreement  for  sale  to  a  Railway  or  Waterworks  Company, 

(e)  Mechelen  v.  Wailace,  7  Ad.  &  E.  49. 

(/)  Vaughanv.  Hancock,  lOJur.926;  and  see  Lord  Falmouih  v.  T%h 
maSf  1  Gromp.  &,  Mees.  89. 
(jg)  See  Frend  and  Ware's  Railway  Conveyancing,  p.  146. 
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should,  if  such  be  the  intention,  expressly  state  that  the  ^^p^'  "^- 
mines  and  minerals  are  included  in  the  purchase.(A) 

(3.)  As  to  what  informal  documents  may  constitute  an 

agreement. 

Informal  agreements  give  rise  to  questions  of  greater  informal 
difficulty.  •«"^"' 

We  may  lay  down  as  general,  although  not  universal  what  may 
rules,  1st,  that  any  writing  signed  by  the  party  to  be  ^^'^^ 
charged,  or  his  agent,  and  which,  either  expressly  or  by  ^^*" 
reference  to  other  writings,  determines  the  parties  to  and 
subject-matter  of  a  contract,  and  fixes,  or  provides  the 
compulsory  means  of  fixing  all  its  terms,  is  a  sufficient 
agreement  within  the  Statute ;  and,  2ndly,  that  no  writing 
is  a  sufficient  agreement,  which  fails  in  any  of  the  above* 
mentioned  particulars.[l] 

^  (A)  See8&9yict  c.30,  sect  77;  and  10  &  11  Victc.  17,  sect  18. 

[1]  Whether  an  agreement  for  the  sale  of  land,  signed  by  one 'partner, 
in  behalf  of  himself  and  his  co-partners,  would  be  valid  agreement  as 
against  the  purchaser,  nnder  the  N.  Y.  statute  of  frauds  which  requixet 
the  contract  to  be  signed  by  the  party  by  whom  the  sale  is  to  be  made 
Clnere  1    Mm  v.  Snudhwrgh^  8  Paige,  600. 

If  a  person,  intending  to  convey  lands,  request  a  witness  who  is  present 
to  sign  his  name  to  the  deed  for  him,  which  the  witness  does  in  his 
presence;  qnere,  is  the  deed  sufficiently  executed  under  the  statute  of 
frandB  to  convey  lands  1  Wallace  v.  McCuUougk^  1  Richardson's  Eq.  Rep. 
496. 

Supposing  such  a  deed  not  to  be  sufficiently  executed  to  convey  the 
lands,  then  quere,  can  the  person  intending  to  convey  subsequently  assent, 
80  as  to  make  the  deed  binding  on  the  parties  1    lb. 

In  Massachusetts,  by  the  statute  of  frauds,  (Rev.  Stat.  59,  ^29,)  an  oral 
license  to  erect  and  continue  a  mill  dam  on  one's  land,  is  of  no  legal 
validity  as  against  a  subsequent  grantee  of  the  land.  Stevens  v.  Stevens j 
11  Met.  Rep.  251. 

An  oral  promise,  made  by  the  mortgagee  to  the  mortgagor's  creditors, 
to  relinquish  his  claim  to  the  land  mortgaged,  if  they  will  accept  from  the 
moitgagor  another  mortgage  thereof,  and  give  him  time  of  payment,  is  in- 
operative and  void  by  the  statute  of  frauds ;  and  though  such  creditors,  on 
the  faith  of  such  promise,  take  a  second  mortgage,  and  give  time  of  pay- 
ment to  the  mortgagor,  they  acquire  no  right  thereby,  as  against  the  first 
mortgagee.  But  such  promise  is  presumptive  evidence,  (which  may  be 
rebutted,)  that  the  first  mortgage  was  not  i^ade  bona  fide.  Parker  v. 
Barker,  2  Met  Rep.  433. 
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Chapter  vL     Thus,  letters  are  constantly  held  to  constitute  a  binding 
Leiton.       contract ;  and  often  where  such  a  result  is  a  surprise  upon 


A  verbal  agreement  to  purchase  land  at  sheriff's  sale,  for  the  benefit  of 
another,  is  Toid  under  the  statute  of  frauds,  and  cannot  be  enforced  against 
the  purchaser.    Schmidt  v.  Oatewood,  2  Richardson's  Eq.  Rep.  162. 

Where  an  agent  had  agreed,  by  parol,  to  bid  for  his  principal,  at  a 
sheriff's  sale,  for  certain  real  estate,  and  who  took  the  titles  in  his  own 
name,  the  case  will  be  taken  out  of  the  statute  of  frauds,  by  an  account 
made  out  and  signed  by  him,  charging  his  principal  with  the  purchase- 
money  ;  in  which  case,  the  agent  was  decreed  to  hold  the  estate  in  trust. 
Denton  v,  McEenzie,  1  Des.  289. 

A  receipt  signed  by  the  vendor  in  these  words :  "  Received  of  A.  twenty 
dollars,  being  on  account  of  a  plantation  on  the  Cypress,  sold  to  him  this 
day  for  2,200  dollars,  payable  in  different  instalments,  as  per  agreement. 
Charleston,  August  1, 1816,"  was  held  sufficient  to  take  the  case  out  of  the 
statute  of  frauds.    Cosack  v.  Descaudres^  1  McCord  Rep.  425. 

The  memorandum  of  sale,  to  be  effectual,  must  not  only  be  signed  by  the 
party  to  be  charged,  but  must  contain  the  substantial  terms  of  the  contract, 
expressed  with  such  certainty  that  they  may  be  understood  from  the  con- 
tract itself,  or  some  other  writing  to  which  it  refers,  without  resorting  to 
parol  evidence.  Pwrkhurst  v.  VanCortlandt^  1  Johns.  Ch.  Rep.  273 ;  S.  C, 
on  appeal,  14  Johns.  Rep.  15;  Abed  v.  Raddiff,  13  Johns.  Rep.  297; 
Chtans  v.  CaLder,  2  Des.  188;  Parker  v.  Bodley,  4  Bibb,  102;  CoUon  v. 
Tkompsony  2  Wheat.  336 — 341.  See  Waterman's  American  Chancery 
Digest,  vol.  1,  259, 260.  As  to  what  contract  for  sale  and  purchase  of  land 
is  sufficient  in  Virginia  to  charge  vendee,  see  Smithy.  Jones^  7  Leigh,  165. 

Part  performance  of  an  agreement  by  parol,  and,  without  writing, 
to  sell  land,  will,  in  certain  cases,  in  equity,  take  the  agreement 
out  of  the  statute  of  frauds.  The  agreement,  to  be  enforced,  must 
be  clearly  proved,  and  the  acts  of  part  performance  must  une- 
quivocally appear  to  relate  to  the  identical  contract  set  up.  What 
facts  will  amount  to  a  part  performance  sufficient  to  justify  the 
interference  of  chancery,  depends  upon  circumstances.  As  a  general  rule, 
delivery  of  possession  is  part  performance.  So,  also,  the  making  of  bene- 
ficial improvements  on  the  land.  Formerly,  payment  was  considered  part 
performance ;  but  it  is  now  held,  that  payment  of  part,  or  even  the  whole 
of  the  purchase-money,  is  not  of  itself,  and  without  something  more,  a 
part  performance  that  will  take  the  case  out  of  the  statute.  See  2  Kent, 
451 ;  Kingv.  Bardeau^  6  Johns.  Ch.  Rep.  38 ;  King  v.  HamiUonf  4  Peters' 
U.  S.  Rep.  311 ;  Seymowr  v.  Delancy,  6  Johns.  Ch.  Rep.  222;  Benedia  v. 
Ijynfih,  1  John.  Ch.  Rep.  370 ;  Parkhurst  v.  VanCorllandt,  I  John.  Ck. 
Rep.  273;  S.  C,  14  Johns.  Rep.  15;  Keats  y.  Rector^  I  Arkansas  Rep. 
391 ;  1  Hammond's  Ohio  Rep.  251 ;  1  Binney,  131 ;  3  Watts  &  Serg.  56; 
Jervis  v.  SmUh,  1  Hoffman's  Ch.  Rep.  470  ;  2  Scam.  Rep.  218;  3  Whar- 
ton Rep.  387;  6  Ohio  Rep.  483;  9  Watts'  Rep.  85;  6  Wharton,  153;  1 
Watts  &  Serg.  Rep.  383;  1  McMuUan's  S.  C.  Rep.  311 ;  1  Harrington's 
Del.  Rep.  532 ;  8  Qreenl.  320 ;  9  N.  H.  Rep.  385;  2  Watts'  Penn.  Rep. 
148. 
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•the  writers  :(t)  and  a  letter  addressed  by  either  a  vendor,  ch*p<<f  vl 
or,  it  would  api^ear,  a  purchaser,  to  a  third  person,  with 
directions  incidental  to  the  carrying  out  of  the  agreement : 
.  g.,  the  delivery  of  title  deeds,  or  preparation  of  the 


conveyance — ^may  suffice  to  bind  the  writer  :{k)  so,  the  Beceiptfor 
vendor's  receipt  for  the  purchase- money  or  deposit,  or  a  mooej. 
similar  receipt  signed  by  the  auctioneer,  or  the  entry  of  j^^o'' 
sale  made  by  him  in  his  books,(/)  or  a  bond  of  reference  SS5k!*°*"'' 
to  a  surveyor  to  settle  the  price  to  be  paid  by  the  pur-  ^,,u,^j^ 
chaser,  would,  it  appears,  be  sufficient.(w)[l]  ^'^^ 

(t)  Kennedy  v.  Lap,  3Mer.  441.  "  The  same  construction  must  be  put 
upon  a  letter,  that  would  be  applied  to  the  case  of  a  more  formal  instru- 
ment; the  only  differenpe  being,  that  a  letter  or  correspondence  is  gene- 
rally more  loose  and  inaccurate  in  respect  of  terms,  and  creates  a  greater 
difficulty  in  amving  at  a  precise  conclusion."  Per  Lord  Eldon,  ibid.  451 ; 
see  T%masv.  Biackmanj  1  Coll.  301. 

{k)  Owen  v.  Thomas,  S^Myl.  &  K.  353;  Rose  v.  Cwnfynghame,  11  Yes. 
550 ;  Sug.  122. 

(0  CoUs  T.  Trecothick,  9  Ves.  234 ;  Blagden  v.  Bradbear,  12  Ves.  466; 
Sug.  114,  121. 

(«)  Per  Lord  Rosslyn,  6  Ves.  17. 

[1]  If  upon  a  treaty  for  sale  of  an  estate,  the  owner  write  a  letter  to  the^ 
person  wishing  to  buy  it,  stating  that  if  he  parts  with  the  estate,  it  shall  be 
on  such  and  such  terms,  specifying  them;  and  such  person,  upon  receipt 
of  the  letter,  or  within  a  reasonable  time  after  the  offer  is  made,  accept  the  \ 

terms  mentioned  in  it,  the  owner  will  be  compelled  to  perform  the  contract 
in  specie.  So,  if  a  man,  being  in  company,  makes  offers  of  a  bargain,  and 
then  write  them  down  and  sign  them,  and  another  person  take  them  up, 
and  prefer  his  bill,  that  will  be  a  sufficient  agreement  to  take  the  case  out 
of  the  statute.  But,  if  it  appears  that,  on  being  submitted  to  any  person 
for  acceptance,  he  had  hastily  snatched  it  up,  had  refused  the  owner  a 
copy  of  it ;  or  if,  from  other  circumstances,  fraud  in  procuring  it  may  be 
inferred,  in  case  of  an  action,  it  will  be  left  to  the  jury  to  say  whether  it 
was  intended  by  the  defendant,  at  first,  to  be  a  valid  agreement  on  his  part, 
or  as  only  containing  proposals  in  writing,  subject  to  future  revision ;  and  * 
if  the  aid  of  equity  be  sought,  these  circumstances  would  have  equal 
weight  with  the  court.  So,  in  every  case,  it  must  be  considered  whether 
the  note  or  correspondence  import  a  concluded  agreement ;  for  if  it  amount 
merely  to  treaty,  it  will  not  sustain  an  action  or  suit.  See  Sug.  on  Vend. 
vol.  1,  p.  117  ;  Atwood  v.  Cobb,  10  Pick.  Rep.  227 ;  BuUerfield  v.  Hartshorn, 
7  N.  H.  Rep.  345 ;  EUis  v.  Deadman,  4  Bibb,  466 ;  Johnson  v.  Ronald's 
Admrs.,  4  Munf.  77. 

In  the  case  of  a  letter,  the  letter  must  sufficiently  specify  all  the  terms 
upon  which  the  agreement  is  made,  or  refer  to  some  written  agreement  in 
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Notice  b7  or 
to  Railwaj 
rompaniM, 
dec. 


[•99] 


Chapter  VL  Qq^  Dotice  givcD  by  a  Railway  or  other  Public  Company 
of  their  intention  to  exercise  a  power  of  compulsorily 
taking  land,  if  given  to  a  person  under  no  personal  inca- 
pacity,(7i)  constitutes  a  binding  contract  to  the  extent  of 
fixing  what  land  is  to  be  taken,(o)  and  cannot  be  with- 
drawn by  the  company  without  the  consent  of  the  land- 
owner ;(jp)  and  the  price,  if  not  settled  by  agreement,  must 
be  determined  in  the  manner  pointed  out  by  the  Act  of 
Parliament  'j{q)  but  notice  by  a .  Company,  under  the 
*Lands  Clauses  Consolidation  Act,  of  their  intention  to 
take  part  only  of  premises  used  as  a  manufactory,  does 
not  amount  to  an  agreement  to  take  the  whole,  although 
under  the  92nd  section  of  the  Act  the  owners  may  refuse 
to  sell  less  than  the  whole  :{q)  it  has  been  recently  deter- 
mined, that  under  the  above  Act,  a  Company  may  give  a 
second  notice  to  the  same  landowner  in  respect  of  land 
within  the  limits  to  which  their  compulsory  powers 
extend,  if,  from  unforeseen  circumstances,  the  land  taken 
under  the  first  notice  prove  insufficient  for  the  authorized 
purposes  of  the  undertaking  :(r)  so,  where  a  landowner  is 
entitled  by  notice  to  require  the  Company  to  purchase  his 


Statutory 
power  not 
•xhaoMed 
bydiigle 
notice. 


(n)  Midland  Covmiies  Railway  Company  y.  Osmn,  1  Coll.  74. 

(o)  Adams  v.  BlackvfoU  RaUway  Company^  14  Jur.  679,  L.  C. 

(p)  Tawney  v.  lAfnn  and  Ely  Railway  Company^  16,  L.  J.,  N.  S.,  Ch. 
282,  v.  C.  E. )  and  see  Reg,  y.  Birmingham  and  Oxford  Junction  Railway 
Company,  15,  L.  T.  392. 

(q)  See  Salmon  v.  Randall,  3  Myl.  &.  C.  439 ;  Stone  v.  Commercial  Rail- 
way Company,  4  Myl.  &  Cr.  124 ;  Walker  y.  Eastern  Counties  Railway 
Company,  6  Ha.  594.  Where  a  will  gaye  to  A.  an  option  of  purchase 
within  a  limited  period,  a  mere  yerbal  declaration  to  the  trustees  that  he 
intended  to  take  the  property,  the  purchase-money  remaining  unpaid  and 
the  conyeyance  unexecuted,  was,  of  course,  held  insufficient  to  entitle  him 
to  the  benefit  of  the  option ;  Dawson  y.  Dawson,  8  Sim.  346. 

{q)  Tke  Queen  v.  London  and  Souths  Western  Railway  Company,  12  Jur. 
973,  a  B. 

(r)  Stamps  y.  Birmingham  and  Stour  Valley  Railway  Company,  2  Phill. 
673 ;  6  Rail.  Ca.  123 ;  and  see  Simpson  y.  Lancaster  and  Carlisle  Railway 
Company,  15  Sim.  580. 


which  all  the  circumstances  are  specified,  and  not  require  any  external 
circumstances  to  explain  it.  It  must  Ukewise  appear  that  the  other  party 
accepted  the  terms,  and  acted  in  coiuequence  of  them. 
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interest  in  lands  affected  by  the  undertaking,  the  service  *^p^'  ^' 
of  such  notice  constitutes  a  binding  contract.(^) 
But — and  the  case  may  be  considered  as  exceptive  from  Rentroiis, 

'  ^  ^  abstract, 

the  first  general  rule — where  B.  had  entered  into  a  parol  JSSt*^^"^" 
agreement  to  sell  an  estate  to  W.,  and  B.'s  agent,  made 
out  and  signed  a  rent-roll,  entitled  "  Rent-roll  of  lands 
agreed  to  be  sold  by  B.  to  W.  from  May  1762,  at  21 
years'  purchase  for  the  clear  yearly  rent,"  and  the  amount 
of  rent  was  then  corrected  by  B.  in  his  own  handwriting, 
and  the  rent-roll  so  altered  was  delivered  to  W.,  and 
abstracts  of  title  were  also  delivered,  and  B.  sent  letters  to  andietten 

to  croditon : 

his  creditors  informing  them  of  the  sale,  it  was  held,  that 
there  was  no  sufficient  agreement ;(/)  nor  will  a  letter  or  letter 
suggesting  an  abandonment  of  a  parol  agreement,(t7)  take  »  abandon- 
*the  case  out  of  the  Statute :  but  where,  at  law,  an  agree-     r«i001 
ment  was  produced  in  the  following  words,  viz.  "A.  having  Redtai  of 
agreed  to  purchase  of  B.  for  260/.  the  two  leasehold  houses  hlid^& 
situate,  <fcc.,  B.  hereby  agrees  to  paper  and  paint ;  A.  to 
pay  230/.  at  the  time  of  the  contract,  and  the  remaining 
202.  on  the  completion  of  the  painting :"  it  was  held,  that 
the  agreement  to  purchase,  although  recited  as  an  existing 
agreement,  was  to  be  considered  as  forming  part  of  the    - 
agreement  produced.(tr) 

And  it  is,  of  course,  necessary  that  the  letter  or  other  Doeamsnt 
document  relied  on  should  be  consistent  with  the  parol  mustm- 
agreement  set  up  by  the  party  relying  on  it.(ar)  ai^ged 

As  to  both  parties  being  named  ; — ^it  is  stated  by  Lord  »«««ment 
Cowper^  (Lord  Keeper,)  **  that  if  a  man  being  in  company  bothDMO^i 
makes  offers  of  a  bargain,  and  then  writes  them  down  and  nuued. 
signs  them,  and  another  person  then  takes  them  up  and 
prefers  his  bill,  there  will  be  a  sufficient  agreement  f{y)^ 
and  the  dictum,  which  is  extrajudicial,  is  cited  by  Sir 

(<)  Doo  y.  London  and  Croyden  Cattal  Company ^  I  Rail.  Ca.  257 
(0  Wkaley  v.  Bagnel,  1  Bro.  P.  C.  345:  (the  decision  was  upon  the 
Irish  Statate  of  Frands,  which  corresponds  with  the  English  Act:)  Owke 

(r)  GoOeU  v.  Arcker,  2  Ad.  &  E.  500. 
'  (w)  HaU  V.  BeUy,  4  Man.  SlQ.  410. 
(x)  Cooper  y.  SmUk,  15  East,  103. 
(y)  Coleman  Y,  Upcot,  5  Vin.  Ab.  527. 
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Chapter  VI.  £j^  Sugdeti  :{z)  howcver,  in  Boyce  v.  Greene{a)  a  memo- 
randum in  these  words,  <<Sold  100  Mining  Purdies  at 
17^.  6c{."  and  signed  by  the  vendor,  was  held  insufficient, 
as  not  mentioning  the  name  of  the  purchaser  :(Jb)  so,  it 
has  been  held,  that,  in  order  to  bind  the  purchaser  by  the 
auctioneer's  entry,  either  the  name  of  the  vendor  must 
appear  by  the  entry  itself  or  in  the  conditions  or  par- 
ticulars thereby  referred  to,  or  the  auctioneer  must  bind 
himself  personally  by  his  entry.(c) 

ab  to  tha         In  the  case  of  a  letter,  if  the  name  of  the  party  to  whom 

names  in  _  _ 

the  case  of    it  is  addresscd  appear  in  an  indorsed  direction,  or  be  writ- 

an  agree*  ^^  ' 

raeniby       tcu  *at  the  loot  of  the  letter,  no  difficulty  on  the  above 
[*101]     point  can  arise :  if  an  envelope  be  used,  the  name  may 
often  not  appear  in  the  letter ;  but  the  Court,  it  is  con- 
ceived, would  receive  evidence  connecting  the  envelope 
with  the  inclosure. 
£ifer  when      •*•  letter,  it  may  be  remarked,  binds  the  writer  from  the 
binding.       ^^^q  q{  ^^  transmission ;  nor  of  its  receipt  by  the  other 
Party  ac-     party  :{e)  and  a  person  bound  to  accept  or  reject  an  offer 
Mnotriabie  by  a  particular  post,  and  duly  posting  his  letter,  is  notre- 
t^po■^      sponsible  for  delay  in  the  post  office ;(/)  even  although. 


by  mistake,  he  date  his  reply  a  day  in  advance,  so  that, 
through  such  delay,  the  letter  be  delivered  at  a  time  ap- 
parently consistent  with  its  erroneous  date.(g-) 
General  A  general  description  of  the  estate, — e.  g.y  "  Mr.  O.'s 

oT^ropeity   house,"(A)  or,  "  the  property  in  Cable-street,''(i)  or,  "  the 
house  in  Newport,"(A;) — ^is  sufficient;  if  parol  evidence 
can  be  produced  to  show  what  property  was  intended : 
Butt^ra     there  must,  however,  be  swne  description ;  e.  g.y  a  memo- 


aome 
doKriptioD. 


{z)  Sug.  115. 

(a)  Batty,  608. 

{b)  See  Seafood  v.  Meaky  Prec.  Ch.  560  j  Champion  v.  Plwmmjer^  1  Bos. 
&  P.,  N.  R.,  354. 

(c)  TVheeUr  v.  ColUer,  Moo.  &.  Malk.  123  \  and  see  Jacob  v.  Kirk,  S 
Moo.  &.  Rob.  221. 

(e)  PoUer  v.  Sanders,  6  Ha.  1. 

(/)  Adams  y.  lAt^dseU,  1  B.  &.  Aid.  681. 

ig)  See  Dwnlap  v.  Higgins,  1  H.  of  L.  Ca.  396. 

(h)  OgilvU  V.  FdjamJbe,  3  Mer.  61. 

(i)  BUakleyy.  Smith,  11  Sim.  150. 

(*)  Oto€7i  V.  Tlumasj  3  Myl.  &  K.  353. 
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rahdnm  that  a  party  has  disposed  of  "his  writings,  (i.  c.,  f^^^w^* 
title  deeds,)  is  insufficient.(Q 
So,  all  the  essential  terms  of  the  contract  must  be  fixed,  '"»i'?^'»os- 

'  '  must  OX)  oc 

or,  as  in  the  case  of  the  arbitration  bond,(m)  the  means  of  gSHnay*** 
compulsorily  fixing  them  with  perfect  accuracy  must  be  uSwiSoT 
provided ;  thus,  a  receipt  for  the  deposit  has  been  held  SSn!?*^   ' 
insufficient,  because  it  did  not  state  either  the  price  or 
what  proportion  the  deposit  bore  to  the  price  ;(n)  so,  wh^e 
the  price  was  fixed  subject  to  variation  in'  respect  of  rent*  ^  i 

charge,  and  it  did  not  appear  whether  the  amount  *wa8      [*]02] 
5^.  or  1^.  per  annum,  the  defect  was  held  fatal  ]{nn)  so, 
upon  a  sale  subject  to  conditions,  the  auctioneer's  receipt 
or  entry  would  be  void,  unless  it  were  actually  annexed, 
or  clearly  referred,  to  the  conditi6tis.(o) 

It  is,  however,  not  necessary  that  the  terms  should  ap-  But  need  not 
pear  on  the  face  of  the  instrument  signed  by  the  party  to  JS^I^^^to 
be  charged ;  which,  when  an  agreement  has  to  be  made  J^Jg^^n." 
out  from  correspondence,  is  seldom  the  case ;  it  is  suffi-  SSclen? 
dent  if  the  instrument  refer  to  other  documents,  (such  as 
conditions  of  sale,  previous  letters,  or,  in  fact,  any  other 
writings,)  which  contain  the  terms.(p) 

Such  writings,  however,  must  clearly  be  referred  to  ,•(5')  ^^^^^ 
and  unless  their  entire  contents  are  to  form  part  of  the  SSJ.^ 
agreement,  it  must  distinctly  appear  what  is  and  what  is 
not  to  be  so  included  :  e,  g.,  where  the  signed  writing  re- 
ferred to  such  of  the  clauses  contained  in  a  specified  pa- 
per as  had  been  read  at  a  meeting  between  the  parties, 
not  stating  which  had  been  so  read,  it  was  held  bad  for 
uncertainty.(r) 

(/}  8eagoody.Meale,FtGC.Ch.&60. 

(m)  Supraj  p.  98. 

(n)  Blagdtn  v.  Bradbear,  12  Yes.  466. 

(»»)  LordMiddLetony,  ITi&w,  Sug.  118. 

{o)  Sug.  121 ;  Hinde  v.  WkiteAcmsejlEast,  558,  569;  Kmvorthyv.  Scho- 
Jidd,  2  B.  &  Cr.  945 ;  and  see  Coles  v.  Trecathick,  9  Ves.  234. 

( jy)  Ginan  v.  Cooke^  1  Sch.  &  Lef.  22,  33;  AUen  y.  BenneU,  3  TaiinL 
169;  DobeJlY.  BuUJunsm.^Ad.  &  El.  355;  Laythoarpv,  BryarU,2  Biug. 
N.  C.  735. 

(^)  Boydell  v.  Dmmnumd,  11  East,  142;  Boyce  v.  Qreene^  Batty,  606; 
Jac4ib  y.  Kirk,  2  Moo.  &  R.  221. 

(r)  Brodie  y.  St.  Paul,  1  Ves.  juB.  326, 333;  see  1  Sch.  &>  Lef.  36. 
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ch»p«*'^-      In  the  last  case,  it  will  be  seen(5)  that  there  was  a  de- 
paiant .       fect  pcUcfU  Oil  the  face  of  the  agreement :  the  agreement 
fatei^bm     itself,  according  to  its  own  grammatical  construction, 
SSbiJ  to'  raised  the  question  as  to  which  of  the  clauses  were  in- 
fo^hle^nT    tended ;  but  in  the  case  of  a  mere  imperfect  reference  t  o 
fenoce,  *e.  g^u^^jj^jp  instrument,  parol  evidence  is  admissible  to  ascer- 
tain its  identity ;(/)  so,  parol  evidence  is  admissible  to 
explain  the  sense  in  which  words,  in  themselves  unintel- 
[*103]      ligible,  *were  used  by  the  parties ;(//)  or  the  peculiai 
meaning  which  local,  professional,  or  tiade  unage,  has 
attached  to  particular  expressions.(i/) 
Sj^t'SHd        And  it  appears  that,  at  least  in  the  case  of  letters,  there 
iv^f^iSSr^  need  not  be  any  specific  description  of,  nor  ^ven  an  ex- 
ment refer-   prcss  reference  to,  tlie  prior  documents;  it  will  be  suffi- 
cient if  the  court  be  clearly  satisfied  that  a  reference  was 
in  fact  intended,  and  of  the  identity  of  the  instrument. 

For  instance,  where(v)  A.,  the  owner  of  W.  farm,  on 
the  6th  July  wrote  a  note  in  the  third  person  to  B.,  in- 
forming him  that  C.  had  made  an  offer  for  the  farm,  at  a 
specified  price,  but  that,  if  B.  chose  to  have  it  at  that 
price,  G.  would  decline  the  purchase  in  his  favor ;  B.,  it 
was  alleged,  wrote  a  note  in  reply,  accepting  the  offer,  but 
such  note  was  not  forthcoming;  on  the  11th  July  A. 
wrote  to  B.,  "I  have  just  received  yours ;  and  am  glad 
you  have  determined  to  purchase  the  W.  £aurm:  I  will 
write  to  C.  to  inform  him  you  have  agreed  to  purchase 
the  estate ;" — Sir  William  Grant,  relying  on  the  words 
'' determine"  and  ^^  agree,"  as  denoting  an  acceptance  by 
B.  of  a  previous  proposal  by  A.,  instead  o^  as  might  have 
been  the  case,  an  independent  offer  by  B.,  considered  that 
the  letter  of  the  llih  was  sufficiently  connected  with  the 
note  of  the  5th,  to  show  that  A.  agreed  to  sell  upon  the 
terms  of  that  note ;  and  specific  performance  was  decreed 
accordingly. 

(5)  See  1  Sch.  &  Lef.  36. 

(0  See  Clinan  v.  Cookej  1  Sch.  &  Lef.  33;  Saunderstm  y.  Jackson,  % 
Bos.  Sl  p.  238. 
(tt)  Sweet  V.  Lee,  3  Man.  A  Gr.  452. 
(u)  Vide  infra,  Ch,Xyil, 
(v)  msUmv,Ru8seU,Zyes,SbB,l^, 
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So,  upon  a  sale  of  goods,  a  subsequent  letter  written  by  ^^J*""  ^^- 
the  purchaser,  and  containing  the  following  expressions, 
<'  The  tobacco  I  want  immediately  forwarded ;  I  likewise 
want  the  invoice  of  the  rice  and  other  tobacco,"  was  held 
to  be  sufficiently  connected  with  the  previous  entries  of 
sale  of  the  articles  in  the  vendor's  order  book.(t£7)  [*104] 

*In  cases  of  correspondence  the  difficulty  generally  is,  to  ]^^^y 
determine  whether  there  has  been  a  concluded  agreement  !!i^!l^nd. 
or  merely  a.  treaty ;  as  to  which  the  following  rule  seems  *°^' 
deducible  from  the  authorities. 

If  the  original  offer  be  met  by  a  simple  acceptance,  the  J^™ ."^1*^' 
treaty  is,  of  course,  concluded ;  if  the  reply  be  either  more  SSS^jlStiif 
or  less  than  a  simple  acceptance,  the  variation  must  be  m^"^* 
acceded  to  by  the  original  proposer ;  or  there  is  no  agree- 
ment: and  this  state  of  things  will  continue,  until  there  is, 
upon  the  face  of  the  correspondence,  "  a  clear  accession  on 
both  sides  to  one  and  the  same  set  of  terms."(T) 

In  a  late  case,  where  the  defendant  wrote  at  the  feot  of  ^JdUi^Imi 
an  agreement  for  an  under-lease,  "  I  have  no  objection  to  ■«««p**w^ 
this  agreement,  supposing  that  there  is  nothing  unusual  in 
Sir  R.'s  {the  ground  landlord)  leases,  which  I  presume 
there  is  not  j''  and  then,  before  the  agreement  with  this 
variation  had  been  acceded  to  by  the  other  party,  with- 
drew his  offer ;  and  it  was  contended  that,  inasmuch  as 
the  covenants  were  usual,  he  still  remained  bound ;  Sir  J. 
Wigram,  Y.  C,  admitting  that  a  case  might  exist  in  which 
the  distinction  between  the  original  and  altered  agreement 
must  be  treated  as  plainly  nugatory,  held,  that  the  case 
before  him  could  not  be  considered  as  of  that  character, 
merely  because  the  court  might,  upon  argument,  decide 
that  the  covenants  were  not  unusual^) 

For,  it  may  be  observed,  that  an  original  offer,  or,  it  SuhdSS^n^ 
is  conceived,  any  subsequent  proposal,  which  does  not  ^p^a.' 

( v)  AUen  v.  Bennet,  3  Taunt,  169 ;  and  see,  as  to  connecting  one  letter 
with  another,  although  there  is  no  express  reference,  Greene  y,  Cramtr^ 
1  Con.  &  L.  64 ;  Skinner  v.  MDauaU,  2  De  G.  &.  S.  265. 

{x)  1  Coll.  313;  and  see,  as  to  an  immaterial  addition  to  an  accept- 
ance, Clipe  V.  Beattmont,  1  De  G.  &.  S.  397;  Gibbans  v.  North  East  Metro- 
polUnn  Asylum  District^  11  Beav.  1. 

(y)  Lucas  v.  James,  7  Ha.  410 ;  see  cases  referred  to  in  last  note. 
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[•105] 

If  rejected, 
Ac.,  ceasoa 
to  be  bind- 
ing. 


Mast  be 

accepted 

withia 

reasonable 

time. 

Offer  by 
letter  bind- 
ing if  ac- 
cyedby 
retntioi 

fOBL 

AgTMinent 
binding, 
although 
sent  as  in- 
etnictione  to 
a  solicitor. 


an&oiilit  to  a  simple  acceptance  of  the  terms  of  the  otBer 
party,  may  be  withdrawn  at  any  time  before  it  is  accepted ; 
*eTen  although  a  time  be  named  for  its  acceptance  :{z)  and 
that  if  rejected,  either  by  an  express  refusal,  whether  writ- 
ten or  verbal,(a)  or  a  proposed  variation  either  as  to  time 
for  giving  possession,  or  price,  or,  it  is  conceived,  in  any 
other  particular,  it  at  once  ceases  to  be  binding  ;(6)  and 
the  accept€mce  of  an  offer  must  be  given  within  a  reason-" 
able  time  ;(c)  if,  however,  a  person  make  an  offer  by  post,* 
he  cannot  retract  it,  if  the  other  party,  before  receiving 
any  notice  of  withdrawal,  return  an  immediate  accept- 
ance.(c2) 

A  writing  which  is  signed  by  either  party,  and  is  perfect 
as  respects  the  terms  of  the  contract,  will  not  be  consi- 
dered otherwise  than  final  from  the  mere  fact  of  its  ha* 
ving,  with  the  consent  of  the  other  party,  been  sent  to  a 
solicitor  as  instructions  for  the  preparation  of  a  more  for* 
mai  «nstrument.(e) 


(4)  As  to  the  signature. 


SigMtuieby      jt  has  bccn  long  settled  that  a  party  signing  an  agree- 

charged, 
sufficient. 

But  party 
bonmimay 


ment  is  prima  facie  bound  by  it,  although  it  be  not  signed 
by  the  other  party :(/)[!]  but  if  only  one  be  bound,  he  may, 

{z)  RouiUdge  V.  GratU,  4  Bing.  G53;  MarUn  v.  MUckell,  2  Jac.  dc  W; 
428  J  Liicas  v.  James^  7  Ha.  410. 

{a)  Sheffield  Canal  Company  v.  S/ieJlcldand  Rotheram  Railway  O/mpany, 
3Rail.Ca.l21,R. 

(If)  RouUedge  v.  GrarU,  4  Bing.  653;  Byde  v.  Wrench^  3  Beav.  334  j 
Tiurmlmnj  v.  BcmU,  1  Y.  &  C.  C.  C.  554. 

(c)  Kennedy  v.  Lee,  3  Mer.  454;  ThomUury  v.  BcviU,  1  Y.  &  C.  C.  C. 

(rf)  See  Dunlap  v.  Higgins^  1  H.  of  L.  Ca.  400;  Potter  v.  Sanders^  C 
Ha.1. 

{e)  Fowk  V.  Freeman,  9  Ves.  354 ;  see  Gibbins  v.  iV.  E.  Mciropoliiau  Des- 
titution AsyluMj  11  Beav.  1. 

(/)  Sug.  112 ;  Laythoarp  v.  Bryant^  2  Bing.  N.  C.  735 ;  Fowlc  v.  Free- 
man, 9  Vcs.  3G4 ;  Owen  v.  TTiomas,  3  Myl.  &  K.  353 ;  infra,  Ch.  X Vin. 


[1]  The  signing  of  the  agreement  by  one  party  only,  is  sufficient,  pro- 
vided it  is  the  party  sought  to  be  charged.  He  is  estopped  by  his  signa- 
ture from  denying  that  the  contract  was  validly  executed,  though  the  paper 
be  not  signed  by  the  other  party,  who  sues  for  a  performance.  2  Kent, 
510;  Ballard  v.  Walker.  3  John.  Cas.  GO;  Clasun  v.  Bailqf,  14  Johns. 
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it  would  appear,  require  the  other  to  signify  m*  vrA@Dg  chapter  vf. 
his  assent  to  or  dissent  from  the  contract :  and,  unless  tliis  roqutn     ' 

other  puty 

be  acceded  to,  he  may  himself  rescind  it.(^)  ^  eiM&. 

*A  signature  printed,  or  stamped,  instead  of  written,  or      [*106] 
by  initials,  may  be  binding  ;(A)  but  a  mere  desciption,  al-  Mature 
though  it  satisfactorily  identify  the  party,  e,  g.^  "  your  af-  ■"®"^'*^* 
fectionate  mother,"  subscribed  to  a  letter  addressed  to  the 
son  with  his  name  and  address  in  full,  has  bedn  held  in*» 
8ufficient(t)[l] 

And  it  appears  that  an  agreement  is  not  the  less  binding  tnpmcu. 
by  reason  of  the  alterations  and  signature  being  in  pencil 
instead  of  ink.(^*) 

The  Ecclesiastical  Courts  have  held  a  signature  to  a  bj  married 

woman  iii 

(^)  2  Jac.  &  W.  428. 

(A)  Saundcrson  t.  Jackson^  2  Bos.  &  P.  238 ;  Schneider  v.  NorriSj  2  Man. 
&  S.  286 ;  PkiUimore  v.  Barry,  1  Camp.  Ca.  513 ;  Sweet  T.  Lee,  3  Mao.  Jt 
Gr.  452 ;  and  see  Bhre  v,  SuUon,  3  Mer.  245. 

(0  SeWy  V.  Selby,  3  Mer.  2.  ' 

(i)  Lucas  V.  James  J  7  Ha.  410. 

Rep.  487;  Dtmgiasr.  Spears,  2  Nott  &  M'Cord,  207;  Davis  v.  Shields,  96 
Wendeira  Rep.  341.  Formerly,  the  agreement  must  hare  been  sealed, 
as  well  as  signed ;  otherwise  it  coold  only  be  considered  as  a  parol  agreer 
ment;  and  that  the  writing  was  only  evidence  of  it.  But  this  has  been 
altered,  and  signing  being  the  only  circumstance  required  by  the  words  of 
the  statute  is  now  sufficient.  See  Cruise  on.  Real  Property,  vol.  4^-  p.  34. 
It  seems,  that  though  the  agreement  be  entirely  written  with  the  party's 
own  hand,  it  is  insufficient  unless  it  is  likewise  signed  by  him  or  some- 
thing equivalent  is  done  to  show  that  he  looked  upon  it  as  completed ;  the 
party's  not  signing  it,  being  evidence  that  he  did  not  think  it  complete — 
that  he  had  left  it  to  an  after  consideration,  and  might  make  alterations 
or  additions  in  it.  lb.  Although  a  purchaser  makes  alterations  in  the 
draA  of  an  intended  conveyance,  and  returns  it  to  the  attorney  of  the  ven- 
dor ;  yet  this  is  not  a  sufficient  signing  within  the  statute.  lb.  Hawkins 
V.  Holmes,  1  P.  Wms.  770,  cited.  In  the  case  of  a  marriage  settlement 
upon  which  the  mother  agreed  to  give  a  portion  of  jglOOO  with  her  daugh- 
ter ;  and  this  agreement  was  recited  iu  the  articles,  which  the  mother  sub- 
scribed as  a  witness,  well  knowing  and  approving  their  contents ;  this 
was  held  a  sufficient  signing.  For  the  meaning  of  the  statute  is  to  reduce 
contracts  to  a  certainty,  in  order  to  avoid  perjury  on  the  one  hand,  and 
fraud  on  the  other.  Therefore,  both  at  law  and  in  equity,  where  an  agree- 
ment has  been  reduced  to  such  a  certainty,  and  the  substance  has  been 
complied  with,  in  the  material  part,  the  forms  have  never  been  insisted 
on.     Welford  v.  Beazdey,  3  Atk.  503. 

[1]  The  mark  of  one  unable  to  write,  under  certain  circumstances  is  a 
sufficient  signature.    See  2  Kent  Com.  511. 
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Chapter  VI. 

■urnameof 

deceased 

hunbaod. 

Sigaatura 
by  afent 
vafficiemif 
agency 
prored. 

Affentiea 
competeot 

WIUMM. 


Signature 
not  necea- 
earUy  placed 
at  end  of 
agreemenL 


Bflbctor 
leavine 
lilaok  Tor 
signature. 

[M07] 


win  by  a  woman,  twice  married  and  then  under  coverture^ 
in  the  name  of  her  first  husband,  sufficient.(Z) 

And  a  signature  in  the  name  of  an  agent  will  bind  the 
principal  if  the  agency  be  established  :{m)  and  the  alleged 
agent  may  be  examined  either  to  prove  or  disprove  the 
agency;  but  if  his  evidence  go  to  impeach  the  validity  of 
the  authority  under  which  he  has  professed  to  act,  it  will 
be  received  with  the  most  anxious  jealousy.(n) 

The  signature  to  formal  agreements  is,  of  course,  usually 
found  at  the  end  of  the  document ;  it  may,  however,  as 
in  the  case  of  a  letter  or  agreement  in  the  third  person,  be 
inserted  in  the  beginning  or  any  other  part  of  the  instru- 
ment, if  inserted  so  as,  in  effect,  to  authenticate  the  entire 
document,  and  not  to  be  exclusively  applicable  to  particu- 
lar purposes  :(o)  and  this,  according  to  some  authorities, 
although,  in  the  case  of  an  agreement  in  the  third  *persoii, 
a  place  be  left  for  signature  at  the  bottom,  in  the  usual 
way  :(p)  however,  in  a  recent  case,  where  the  agreement 
contained  the  names  of  the  parties  in  the  commencement, 
and  concluded  with  the  words,  "as  witness  our  hands," 
without  being  followed  by  any  name  or  signature,  the 
court  took  a  more  common-sense  view  of  the  question,  and 
held  that  there  was  no  sufficient  signature  :{q)  so,  the  pur- 
chaser's signature,  in  a  column  left  blank  for  that  purpose 
in  the  printed  particulars,  may  be  sufficient.(r)[lj 


(I)  Inihe  goods  of  S,  Glover,  11  Jur.  1022. 

(m)  vmu  V.  Prod&r,  4  Taunt.  209 ;  Kenworthy  v.  ScofieU,  2  Bam.  & 
Cr.945. 

(i»)  Howard  Y,  BraUkwaite,  1  Yes.  &  B.  902,  209. 

{o)  Saunderson  v.  Jackson^  2  Bos.  &  P.  238 ;  Sug.  127 ;  WesUm  v.  /?wi- 
seK,  3  Ves.  &,  B.  187;  PropeH  v.  Parker^  1  Russ.  &  M.  625;  BUakley  y. 
Smith,  11  Sim.  150;  Lobb  v.  Stanley,  5  Ad.  &  El,  N.  S.  574;  Stokes  v. 
Moore,  1  Cox,  219. 

0^)  Saunderson  y.  Jackson,  2  Bos.  A  P.  239. 

{q)  HvJbert  v.  Treheme,  3  Man.  A  Gr.  743 ;  HubeH  v.  Turner,  4  Sc.  N 
R.486. 

(r)  Emmerson  v.  Heelis,  2  Taunt.  38. 


{Ij  k  seems  if  the  name  be  inserted  in  such  a  manner  a.s  to  have  the 
effect  of  authenticating  the  instrument,  it  is  immaterial,  in  what  j^rt  of 
it  the  name  be  found.  Clason  v.  Bailey,  14  Johns.  Rep.  484 ;  Penniman 
V.  Hartshorn,  13  Mass.  Rep.  87 ;  2  Kent  Com.  51 1. 
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'  And  although  a  principal  or  his  agent  sign  merely  as  a  c^^'tgr  vj- 
witness,  he  may  be  bound,  if  the  siirnature  amount  to  an  Pany  bound 

'  o  by  tignature 

acknowledgment  of  the  existence  of  the  agreement ;  e.  g*y  »  witneas : 
"witness  A.  B.":(*)  but  where  a  person,  whose  formal  JJi^JJ" 
signature  would  have  bound  the  vendor,  merely  attested  ^^>o<»- 
the  execution  of  the  agreement  by  the  purchaser,  this  was 
held  to  be  insufficient(0[2] 

The  written  approval  by  a  professional  agent,  of  a  draft  Approval  or 
agreement,  or  of  the  draft  conveyance  which  recites  the  iMntor 
agreement,  will,  it  would  seem,  be  insufficient  \{u)  this,  ]J^^;^^ 
however,  was  much  questioned  in  a  recent  case,(r)  which 
was  eventually  decided  on  a  collateral  point :  the  effect  of 
a  similar  approval  of  a  draft  agreement  by  one  of  the  par- 
ties, is  more  doubtful  i{w)  the  circumstances  of  the  party 
signing  such  approval  being  in  the  legal  profession  would, 
it  is  conceived,  be  unfavorable  to  the  sufficiency  of  the 
signature ;  the  alteration  of  the  draft  conveyance  by  one 
of  the  parties  has  been  held  insufficient :  about  which, 
*upon  the  case  (y)  as  reported,  there  could  scarcely  have      r*1081 
been  a  doubt ;  as  it  does  not  appear  that  the  alterations 
comprised  the  name  of  the  party  making  them :  in  the 
case  of  lihel  v.  Potterf{z)  a  similar  decision  was  come  to 
where  the  entire  conveyance  had  been  written  by  the  de- 
fendant ;  but  it  does  not  appear  whether  the  conveyance 

(5)  9  Yes.  234, 251. 
(/)  Chsbdl  V.  Archer,  2  Ad.  &  El.  500. 
(«)  See  Sug.  128. 

(v)  TkanUmry  v.  BerriU,  1  Y.  &  C.  C.  C.  554. 

(10)  See  Sag.  \9Q\DoeY.  Pedgripk,  4  Car.  &,  P.  312;  Parker  v.  Smith, 
\  Coll.  606. 

(y)  Hawkins  v.  Holmes,  I  P.  Wms.  770 ;  and  see  Stokes  v,  Moore,  1  Cox, 

319. 

'    (jr)l  P.Wms-771. 


[2]  In  CoUs  V.  TrecoUdck,  9  Yes.  Rep.  234,  it  was  held  by  Lord  Eldon 
that  a  vendor  of  an  estate  was  bound  by  the  signature  of  the  agent's  clerk 
thuB  "  Witness,  K  S.  for  Mr.  Smith,  agent  for  the  seller,"  upon  evidence 
of  assent  He  expressed  his  approbation  of  the  doctrine  laid  down  in 
Welford  v.  Beazetey,  that  where  either  the  party  himself,  or  a  person  doly 
authorized  by  him,  ascertains  the  agreement  by  a  signature  in  the  form 
ot  addition,  such  signature  ascertains  the  agreement  sufficiently  within 
the  statute. 


« 
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o«ptervt  iiecited  the  agreement,  although  such,  probably,  was  the 
case :  in  a  case  where  the  draft  of  a  lease  had,  in  pursu- 
ance of  a  parol  agreement,  been  forwarded  to  the  intended 
lessee  for  perusal,  and  he  indorsed  and  signed  a  memiv 
randum  upon  it,  requesting  the  lessee  to  endeavor  to  relet 
the  premises,  as  it  would  be  inconvenient  for  him  (the  les* 
see)  to  perform  his  agreement,  this  was  held  to  be  suffi* 
cient.(a) 
piSSS^Sim.     ^  contract  by  a  corporation  aggregate,  should,  as  a  ge^ 
pwiM,  &c   nQfoi  njle,  be  under  their  common  seal  ;(6)  but,  by  the 
Companies  Clauses  Consolidation  Act,  1846,  any  contract 
entered  into  on  behalf  of  a  company  coming  within  the 
provisions  of  the  act,  and  which,  if  made  between  private 
persons,  would  require  to  be  in  writing,  and  to  be  signed 
by  the  parties  to  be  charged  therewith,  may  be  made, 
varied,  or  discharged  in  writing,  signed  by  any  two  of  the 
directors.(c) 
i>ig%S?'"       ^^  '"^y  ^®^®  observe,  that  any  alteration  made  by  either 
fSrif h!r    P&^  ii^  ^  material  part  of  a  written  contract,  without  the 
oiereuDder.   ^^Qgeuj  ^f  t|je  other  party,  destroys  the  rights  under  the 

contract  of  the  party  making  the  alteration.(iQ 

[♦109]  *(5.)  As  to  tJie  stamps^l] 

5S  ^JJISS^*     '^^  agreement,  if  under  seal,  is  a  deed,  and  chargea* 
menta.        jjj^  ^^^  j^y  j^g  ^wch  ]{dd)  if  uot  undcr  seal,  and  if  the 

subject-matter  be  of  less  value  than  20Z.,  noduty  is  paya- 
ble ;  and  if,  on  a  sale  by  auction,  the  same  person  buy 

(a)  Shippey  v.  Dcrrison^  5  Esp.  Ca.  190. 

{b)  See  Corporalum  of  Ludlow  v.  CkarU^my  6  Mee.  &  W.  815;  Cope  v. 
Thames  Haven  Company^  3  Ezch.  841  \  6  Rail.  Ca.  83. 
*  (c)  8  Vict.  c.  16, 8. 97. 

{d)  Powell  V.  DiveU,  15  East,  29 ;  Davidson  v.  Coopety  13  Mee.  &.  W, 
343 ;  MoUeU  v.  Wackerharik,  5  C.  B.  181. 

(jUI)  See  Rolnnson  v.  Drybrough^  6  Dum.  &,  E.  317. 

[1]  It  should  be  observed  that  the  Eogllsh  law  requiring  all  deeds  to  be 
stampedi  does  not  prevent  their  legal  cfiect  and  operation,  but  only  sus- 
pends their  being  pleaded,  or  given  in  evidence,  or  admitted  in  any  court 
to  be  good,  useful,  or  available  till  the  duty  and  penalty  be  paid,  and  the 
deed  properly  stamped.  The  omission  of  the  stamps,  in  the  first  in- 
stance, is  therefore  immaterial,  if  the  deed  be  afterwards  duly  stamped. 
See  Cruise  on  Real  Property,  c.  4,  p.  25. 
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several  lots,  a  distinct  contract  arises  for  each  lot :  and,  chapter  vl 
whatever  may  be  the  aggregate  amount,  no  stamp  is  re- 
quired for  any  lot  which  separately  sells  for  less  than 
20/.  :{€)  if  the  purchase-money  exceed  20Z.,  and  the  agree- 
ment contain  less  than  1081  words,  a  2s.  6d,  stamp  only 
is  payable :(/)  this  may,  without  payment  of  a  penalty, 
be  aflSxed  within  fourteen  days  after  execution ;  after  that 
time  a  10/.  penalty  becomes  payable  :(g)  where  a  series 
of  letters  or  other  documents  constitutes  an  agreement, 
and  contains  altogether  less  than  1081  words,  the  2^.  6d. 
stamp  would  seem  to  attach  upon  only  one  of  them  ;(A) 
an  agreement  containing  more  than  1080  words,  is,  as  re- 
spects the  time  for  stamping,  subject  to  the  same  provi- 
sions and  regulations  as  a  deed  ;(t)  and,  prior  to  the  11th 
October,  1850,  was  liable  to  a  35^.  stamp,  and  (if  it  ex- 
ceeded 2159  words)  to  25^.  followers ;  but,  under  the  late 
act,  a  2^.  6d.  stamp  only  is  payable  for  the  first  1080 
words,  with  2s,  6d.  followers :  if,  however,  an  agreement 
consist  of  a  series  of  letters,  no  progressive  duty  at- 
taches,(j)  although  the  letters  were  written,  not  by  the 
•contracting  party  himself,  but  by  his  agent  :(&)  a  con-  [*110] 
tract  by  the  assignees  of  a  bankrupt  for  the  sale  of  his 
real  estate,  is  exempt  from  stamp  duty ;(/)  as,  also,  are 
agreements  under  the  acts  for  promoting  the  residence  of 
the  Parochial  Clergy,  the  Church-building,  Poor  Law, 

(e)  Emmersan  v.  HediSy  3  Taunt.  38 ;  Roots  v.  Lord  Dormer j  4  B.  & 
Ad.  77. 

(/)  7  Vict.  c.  21 ;  13  and  14  Vict.  c.  97. 

(g)  See  7  Vict.  c.  21,  s.  5 }  and  this  does  not  seem  to  be  affected  by  the 
new  act ;  see  proviso  to  sect.  12. 

(A)  Sec  55  Geo.  IIL  c.  184,  sched.  "  Agreement ;"  and  Parkins  v.  Afo- 
mrta,  1  Car.  &  P.  376 ;  PeaUY.Dicken,lCT,M.&R.4aSi;  and  see  Tils- 
ley  on  the  Stamp  Laws,  43,  Ist  edit 

(t)  See  55  Geo.  III.  c.  184,  s.  9. 

(»  See  schedule  to  55  Geo.  III.  c.  184,  title  "Agreement."  The  new  act 
declares,  retrospectively  and  prospectively,  that  progressive  duty  is  not 
payable  in  respect  of  stamped  instruments  being  incorporated  with  or  re- 
ferred to  in  the  principal  instrument  *,  see  sect.  11 ;  and  see  Sneeztim  v. 
MarskaU,  7  Mee.  &  W.  417. 

(ir)  Oraji*  V.  AfoAiop,  15  Mee.  &  W.  737. 

(/)  FUUher  v.  Stubbs,  6  Jur.  102 ;  see  6  Geo.  IV.  c.  16,  s.  98 ;  and  12  and 
13  Vict.  c.  106, 8. 138. 
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Chapter  VL 


Several 
■tamps, 
when  reqai' 
site. 


Loss  of  ua- 
■tamped 
agreement, 
effect  of. 


[•Ill] 


Instrument 
recording 
transler  of 


Tithe  Commutation,  and  Commons  Inclosure  Acts,  and 
agreements  entered  into  by  the  Commissioners  of  Woods 
and  Forests.(m) 

There  must,  in  general,  be  distinct  stamps  for  each  dis- 
tinct agreement  or  contract ;  upon  this  principle,  where 
a  person  purchases  several  lots  at  an  auction,  the  agree- 
ment must  bear  a  stamp  in  respect  of  each  lot  for  ^hich 
the  purchase-money  exceeds  201.  :(n)  upon  a  purchase 
from  persons  having  separate  interests  in  an  estate,  (e.  g.^ 
tenants  in  common,  or  tenant  for  life  and  remainderman,) 
the  agreement,  if  so  worded  as  to  be  a  contract  for  the 
entire  estate,  would  seem  to  be  subject  only  to  single 
duty;  but' if,  on  the  contrary,  it  were  so  worded  as  to 
amount  to  separate  contracts  with  the  several  vendors  for 
their  separate  interests  in  the  property,  so  as  to  give  to 
each  vendor  a  right  to  enforce  the  agreement  in  respect 
of  his  own  particular  interest,  it  is  conceived  that  sepa- 
rate stamps  would  be  requisite. 

If  the  agreement  be  not  stamped,  and  be  subsequently 
lost,  or  even  destroyed  by  the  fraudulent  act  of  the  party 
chargeable  thereon,  a  court  of  equity  can  give  no  relief 
unless  the  plaintiff  can  procure  a  copy  and  get  it  stamped 
*at  the  stamp  office ;  the  defendant,  if  he  have  a  copy, 
will  be  ordered  to  produce  it  for  that  purpose  ;(o)  and  it 
appears  that  a  copy  may  be  made  from  recollection,  if  the 
witness  can  swear  to  the  precise  terms,  and  not  merely 
the  general  tenor,  of  the  instrument  :{p)  and  the  court 
will,  in  the  absence  of  circumstances  inducing  a  suppo- 
sition to  the  contrary,  presume  that  a  lost  instrument  was 
duly  stamped  ]{q)  or,  that  obliterated  stamps  were  of  the 
right  amount.(r) 

It  has  been  held  by  the  Court  of  Exchequer,  that  any 
instrument  operating  as  a  record  of  the  transfer  of  pro- 
Cm)  See  Tilsley  on  Stamps,  759  to  762, 1st  edit. 

(w)  See  James  v.  SharCj  1  Stark.  426 ;  Wailing  v.  Bonoood,  12  Jur.  48. 

(o)  See  Bousfield  v.  Godfrey,  5  BiDg.  418  j  BUnr  v.  Ormond^  1  De  G.  & 
S.4S8. 

ip)  SmUh  V.  Henley,  1  Ph.  391. 

(q)  See  cases  referred  to  in  last  two  notes,  and  Hart  v.  Hart,  1  Ha.  1 ; 
CrowtAer  v.  Solanums,  6  C.  B.  758. 

(r)  Doe  V,  Ckfombs,  6  Jur.  930,  CI.  B. 
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periy,  (not  being  goods,  wares,  or  merchandise,)  e,  g.j  a  ^^p<*^  ^' 
memorandum  that  A.  has  sold  all  the  goods  and^^re^  iiSS^todJtr 
in  a  certain  shop,  is  a  conveyance  within  the  meaning  of  ^S£^^^^^' 
the  stamp  laws,  and  must  bear  the  ad  valorem  duty.(^) 

We  may  here  remark,  that  an  agreement  in  evasion  of  j^s^'^^^f 
the  stamp  laws,  e.  ^.,  that  the  document  shall,  for  the  i^^/^£ 
present,  remain  unstamped,  but  that,  if  it  shall  become 
necessary  to  stamp  it,  one  of  the  parties  thereto  will  pay 
the  penalty,  cannot  be  enforced.(^) 

(6.)  As  to  illegal  agreements. 

And,  as  a  general  rule,  no  agreement  can  be  enforced,  ^flj^ii. 
at  law  or  in  equity,  which  is  entered  into  for  an  illegal  jSj?*"^"**** 
purpose  ;(u)  and  there  are  certain  agreements  which  the 
legislature  has  pronounced  to  be,  in  their  own  nature, 
illegal ;  the  Statute  of  32  Henry  TIII.,(i;)  renders  it  *un-  [*112] 
lawful  to  buy  or  sell  any  pretended  right  or  title  to  any  ^"^SSe. 
lands  or  hereditaments,  unless  the  vendors,  or  their  an- 
cestors, or  the  persons  through  whom  the  claim  is  derived, 
have  been  in  possession  of  the  property,  or  of  the  rever- 
sion or  remainder  thereof,  or  taken  the  rents  or  profits 
thereof,  within  a  year  before  the  sale ;  but  the  purchase 
of  a  pretended  title,  by  a  person  in  lawful  possession  of 
the  rents  and  profits,  is  allowable  ]{w)  in  a  recent  case, 
-where  A.,  possessed  of  a  term  of  years,  died  in  1828,  and 
strangers  entered  and  occupied  until  1841,  when  A.'s  next 
of  kin  took  out  letters  of  administration  and  sold  and  as- 
signed the  term,  the  assignment  was  held  to  be  clearly 
void  i(x)  so,  the  act  extends  to  a  lease  under  a  pretended 
title  ;(y)  and  to  the  assignment  of  the  mere  right  to  file  a 
bill  to  set  aside  a  previous  voidable  conveyance  ;(2r)  but 
not  to  an  assignment  of  a  purchaser's  interest  under  the 

(s)  JOarsfaU  v.  Hey,  2  Ezch.  778. 

(0  AidoU  V.  StraUen,  3  Jo.  &  Lat.  616. 

(«)  VUU  infra,  Ch.  XVH.  and  X VIU. 

(v)  See  sec  8. 

(w)  See  sect  4. 

(z)  Doe  d.  WiUiams  v.  Evans,  1  C.  B.  717. 

(y)  BUcJdns  v.  Lander,  Q.  Coop.  34. 

(2r)  Brosur  y.  Edmonds,  1  Y.  &  C.  Ezch.  481 . 
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Chapter  VI.  agreement  for  sale  ;(a)  nor  to  an  assignment  of  the  sub- 
ject-matter of  a  suit,(6)  unless  the  purchaser  agree  to  in- 
demnify the  vendor  against  the  costs  incurred  or  to  he 
incurred  in  the  suit  ;(c)  nor,  even  then,  if  the  purchaser 
have  a  previous  common  interest  in  the  event  of  the  suit ; 
as  in  the  case  of  a  purchase,  by  a  second  mortgagee,  of 
the  interest  of  the  first  mortgagee,  during  a  suit  in  which 
the  mortgaged  property  is  claimed  under  a  paramount 
title  \{d)  nor  to  an  agreement  to  enable  the  purchaser  of 
an  estate  to  recover  for  rent  due,  or  injury  done  to  the 
property,  prior  to  the  purchase  :(e)  nor  to  a  conveyance  to 
a  reversioner  or  remainderman,  with  a  view  to  strengthen 
his  estate ;(/)  *nor  to  cases  where  the  right  purchased  is 
originally  clear,  but  the  litigation  results  from  circum- 
stances subsequently  arising  or  subsequently  known.(g')[l] 

{a)  Sug.422;  andsee8aDd9  Victc.  106,s.6. 

{b)  Harrington  v.  Long,  2Mjl.  &  K.  590;  see  Martfn  v.  Macnasmara^ 
2  Con.  &L.  541. 
(c)  Harrington  y.  Long,  uU  supra, 
id)  Hunter  v.  Daniel,  4  Ha.  420. 
(e)  Sug.423;  ITitttajTM  V. /»ro<Aeroe,  5  BiDg.  309. 
{/)  Co.  Litt.  369,  b, ;  see  Aihson  v.  Lee,  4  Sim.  364. 
(g)  Wilson  V.  Short,  6  Ha.  366. 

[1]  "  There  is  one  check,"  says  Kent,  (4  Kent  Com.  446,)  "  to  the  power 
of  alienation  of  a  right  or  interest  in  law,  taken  from  the  statute  of  32 
Hen.  VIII.  c.  9,  against  selling  pretended  titles ;  and  a  pretended  title, 
within  the  purview  of  the  common  law,  is  where  one  person  lays  claim 
to  land  of  which  another  is  in  possession,  holding  adversely  to  the  claim. 
Every  grant  of  land,  except  as  a  release,  is  void  as  an  act  of  maintenance, 
if,  at  the  time,  the  lands  are  in  the  actual  possession  of  another  person, 
claiming  under  a  title  adverse  to  that  of  the  grantor.  This  principle,  it 
is  believed  and  assumed,  prevails  very  generally  in  the  jurisprudence  of 
this  country,  and  it  has  always  been  received  as  settled  law  in  New  York, 
and  it  has  been  incorporated  into  the  Revised  Statutes,  vol.  1,  p.  739,  sees. 
147, 148.  But  even  in  such  a  case,  the  claimant  is  allowed  by  the  statute 
to  execute  a  valid  mortgage  of  the  lands,  which  has  preference,  from  the 
time  of  recording  it,  over  subsequent  judgments  and  mortgages,  and  binds 
the  lands  from  the  time  of  recovering  possession.  The  statute  of  32  Hen. 
Vm.  imposed  a  forfeiture  upon  the  seller,  of  the  whole  value  of  the  lands 
sold,  and  the  same  penalty  upon  the  buyer  also,  if  he  purchased  know- 
ingly. This  same  statute  was  re-enacted  literally  in  New  York,  in  I'TSS ; 
and  in  Virginia,  in  1786 ;  and  in  North  Carolina,  in  their  Revised  Stat- 
utes, 1837 ;  but,  the  penal  provisions  are  altered  by  the  New  York  Re- 
vised Statutes,  vol.  2,  p.  69i|  sec.  6,  7,  which  have  abolished  the  forfeit- 
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By  the  act  of  the  7  and  8  Will.  III.,  c.  25,  s.  7,  it  is  de-  chtptaijri. 
clared,  that  all  conveyances  made  of  any  hereditaments,  splitting 
in  order  to  multiply  voices,  or  to  split  and  divide  the  in-  fiecdonear- 
terest  in  any  houses  or  lands  among  several  persons,  to 
enable  them  to  vote  at  elections  of  members  to  serve  in 
parliament,  are  void  and  of  none  effect:  it  appears,  how- 
ever, to  be  settled  by  recent  decisions,  that  a  CQUveyance 
made  to  carry  into  effect  a  real  bona  fide  contract  for  sale, 
where  the  purchase-money  is  paid  and  possession  taken 
without  any  secret  reservation  or  trust  for  the  benefit  of 
the  seller,  is  not  within  the  statute ;  although  it  be  made 
with  a  view  to  the  multiplying  voices,  or  the  splitting  of 
the  freehold ;  the  intention  of  the  statute  being,  to  avoid 
such  conveyances  only,  made  with  that  view,  as  are  in 
themselves  fraudulent  and  collusive  :(A)  and  the  same 
test  of  validity  must  of  course  be  applied  to  agreements 
upon  which  such  conveyances  are  founded. 

(k)  RiUy,  App. ;  Crosstey^  Resp.j  3  C.  B.  146 ;  Alexa-ndeTf  App. ;  Nevh 
vum^  Resp.y  Urid.  12S :  TkomUAf^  App. ;  Asplandy  Resp.,  ibid,  160. 

Tire,  and  made  it  a  miademeanor  for  any  peiaon  to  buy  or  sell,  or  make 
or  take  a  promise  or  covenant  to  convey,  nnleaa  the  grantor,  or  those  by 
whom  he  claims,  shall  have  been  in  possession  of  the  land,  or  of  the  le- 
version  or  remainder  thereof,  or  of  the  rents  and  profits,  for  the  space  of  a 
year  preceding.  The  provision  does  not  apply  to  a  mortgage  of  the  lands, 
nor  to  a  release  of  the  same,  to  the  person  in  lawful  possession.  To  take 
a  couTeyance  of  land,  or  of  any  interest  therein,  from  a  person  not  in  pos- 
session, while  the  land  is  the  subject  of  controversy  by  suit,  and  with 
knowledge  of  the  suit,  and  that  the  grantor  was  not  in  possession,  is  de- 
clared to  be  a  misdemeanor.  As  the  conveyance,  in  the  cases  specified, 
is  a  mere  nullity,  and  has  no  operation,  the  title  continues  in  the  grantor 
so  as  to  enable  him  to  maintain  an  ejectvient  upon  it ;  and,  the  void  deed 
cannot  be  set  up  by  a  third  person,  to  the  prejudice  of  his  title.  But,  as 
between  the  parties  to  the  deed,  it  might  operate  by  way  of  estoppel,  and 
bar  the  grantor.  The  deed  is  good,  and  passes  the  title  as  between  the 
grantor  and  grantee."  The  doctrine  here  stated  prevails  in  Connecticut, 
Massachusetts,  Vermont,  Maryland,  Virginia,  North  Carolina,  Tennes- 
see, Kentucky,  Mississippi,  Ohio,  and  Indiana.  In  New  Hampshire, 
Pennsylvania,  Illinois,  Missouri,  and  Louisiana,  it  does  not  exist. 
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OhapCttrYIL 

♦CHAPTER  VIL 

AS  TO  THE  EFFECT  OF   THE   CONTRACT  ON  THE  RIGHTS 

OF  THE    PARTIES. 

1.  Purchaser  entUled  to  estate^  and  vendor  to  purchase- 
money. 

2.  Purchaser's  general  rights  under  contra^  as  against 
vendor. 

3.  Vendor's  general  rights  under  contract  as  against 
purchaser. 

4.  Rights  of  vendor  and  purchaser ^  inter  se^  not  of- 
fected  by  deaths  bankruptcy,  ^c,  of  either  party. 

6.  Death  of  vendor  before  completion^ — its  effect  on  re- 
latvoe  rights  of  his  real  and  personal  representatives,  un- 
der old,  and  under  new  law. 

6.  Death  of  purchaser  before  completion, — its  effects  on 
relative  rights  of  his  real  and  personal  representatives^ 
under  old,  and  tinder  new  law. 

7.  Effect  of  contract  in  various  special  cases. 

pnrehaMr      '  (!•)  From  the  time  of  the  owner  of  an  estate  having 
Mtate,  and  entered  into  a  binding  agreement  for  its  sale,  he  holds 

Tendor   to      ^,  •  ^         %  %  «  . 

porchaae.  the  Same  m  trust  for  the  purchaser,  subject  to  payment 
of  the  purchase-money ;  and,  if  the  agreement  be  bind- 
ing on  the  purchaser,  he,  on  the  other  hand,  is,  as  a  gene- 
ral rule,  under  a  personal  equitable,  as  well  as  legal  lia- 
bility to  the  Tender  for  payment  of  the  purchase -mo- 
ney.(aXl] 

(a)  See  Qreen  y.  Smithf  1  Atk.  573 ;  Toft  ▼.  Slej^^nson,  7 Ha.  I. 

[1]  Under  such  circxunstances,  the  vendee  is  treated  as  the  owner  of 
the  land,  and  it  is  devisable  and  descendible  as  his  real  estate.  On  the 
other  hand,  the  money  is  treated  as  the  personal  estate  of  the  vendor,  and 
is  subject  to  the  like  modes  of  disposition  by  him  as  other  personalty,  and 
is  distribntable  in  the  same  manner  on  his  death.  Craig  v.  Leslie,  3  Wheat. 
Rep.  577 ;  Beverly  v.  Peter,  10  Peters*  Rep.  533, 533.  At  law,  contracts  re- 
specting lands,  or  other  things  of  which  a  specific  execution  will  be  de^ 
creed  in  equity,  are  considered  as  simple  executory  agreements,  and  as 
not  attaching  to  the  property  in  any  manner,  as  an  incident,  or  as  a  pro- 
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And  the  agreement  equally  binds  the  estate,  'although  ^^^^^^p^^^ 
the  vendor  be  a  trustee,  or  a  mere  donee  of  a  power  of  Aitnough 

'  Tender  be  a 

sale,  mstead  of  absolute  owner.  ^S^'  S 

power* 

(2.)  As  to  purchaser's  general  rights  under  contract  as 

against  vendor. 

It  is  sometimes  stated,  in  general  terms,  that  by  the  oeneni 

'  o  '  '  nature  of 

contract  the  purchaser  becomes,  in  equity,  the  owner  of  l^^^^'* 
the  property :  but  "  this  rule  applies  only  as  between  JSS'lSi  ^ 
the  parties  to  the  contract,  and  cannot  be  extended  so  as  SacS? i^^ 
to  affect  the  interest  of  others.    If  it  could,  a  contract  for 
the  purchase  of  an  equitable  estate  would  be  equivalent 
to  a  conveyance  of  it    Before  the  contract  is  carried  into 
effect,  the  purchaser  cannot,  against  a  stranger  to  the  con- 
tract, enforce  equities  attaching  to  the  property  :"(&)  so, 
notice  of  an  incumbrance  given  to  the  purchaser  before 
the  execution  of  the  conveyance  is  effectual,  although  the 
purchase- money  be  actually  paid  ;(c)  and  the  purchaser, 

(b)  Per  Lord  Cottenham,  in  Tasker  v.  8maU^  3  M.  &  C.  70. 
W  Wto  V.  Wigg,  1  Atk.  384. 

sent  or  future  charge.  But  equity  regards  them  in  a  very  di£ferent  light. 
It  treats  them,  for  most  purposes,  precisely  as  if  they  had  been  specifi- 
cally executed.  So  that,  if  a  man  has  entered  into  a  valid  contract  for 
the  purchase  of  land,  he  is  treated,  in  equity,  as  the  equitable  owner  of 
the  land ;  and  the  vendor  Is  treated  as  the  owner  of  the  money.  The  pur- 
chaser may  devise  it  as  land,  even  before  the  conveyance  is  made,  and 
it  passes  by  descent  to  his  heir,  as  land.  The  vendor  is  deemed  in  equity, 
to  stand  seized  of  it,  for  the  benefit  of  the  purchaser ;  and  the  trust  at- 
taches to  the  land,  so  as  to  bind  the  heir  of  the  vendor,  and  every  one 
claiming  under  him  as  purchaser,  with  notice  of  the  trust.  The  heir  of 
the  purchaser  may  come  into  equity  and  insist  upon  a  specific  perform- 
ance of  the  contract ;  and,  unless  some  other  circumstances  affect  the 
case,  he  may  require  the  purchase-money  to  be  paid  out  of  the  personal 
estate  of  the  purchaser  in  the  hands  of  his  personal  representative.  On 
the  other  hand,  the  vendor  may  come  into  equity  for  a  specific  perform- 
ance of  the  contract  on  the  other  side,  and  to  have  the  money  paid ;  for, 
the  remedy  in  cases  of  specific  performance  is  mutual,  and  the  purchase- 
money  is  treated  as  the  personal  estate  of  the  vendor,  and  goes  as  such  to 
his  personal  representatives.  1  Fonbl.  Eq.  B.  1,  ch.  6,  aec  9 ;  Stoiy's  £q. 
Juris,  vol.  2,  sec.  790 ;  Champion  v.  Brcwn^  6  John.  Ch.  Rep.  403.  See 
Comer  v.  Lfwis,  4  Shepl.  Rep.  966. 
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Chapter  vii.  although  hc  may  then  have,  or  subsequently  acquire,  the 
legal  estate,  can,  it  is  conceived,  use  it  against  the  incum* 
brancer  only  to  the  extent  of  securing  such  purchase- 
is  capable  of  money.    His  interest  under  the  contract  may,  however, 
^       °      be  charged,  or  assigned,(€?)  and  will  be  bound  by  a  judg- 
ment ]{e)  but  the  incumbrancer,  assignee,  or  creditor,  can 
only  obtain  relief,  as  against  the  vendor,  on  the  terms  of 
undertaking  all  the  purchaser's  liabilities  under  the  con- 
tract.(/) 
Vendor  Up  to  the  time  fixed  for  completion,  the  vendor  is,  in 

eotitledto  *  r  »  ^ 

SmS*time  ^^^  abseuco  of  special  stipulation,  entitled  to  the  crops,  or 

cMupieJon.  Other  ordinary  profits  of  the  land  ;  he  would  not,  however, 
It  is  conceived,  be  entitled  to  take  crops  in  an  immature 

[*116]  *state,  or  otherwise  than  in  due  course  of  husbandry.   After 

^^take^  the  time  fixed  for  completion,  and  pending  negotiation,  he 

timSfixl?  ^^Yi  it  appears,  in  due  course  of  husbandry,  cut  coppice 

^D(Ung  and  get  in  crops,  but  the  net  profits  will  belong  to  the 

compleiion.  .  .     v 

purchaser.('g^) 

windfaiia         Everything,  however,  which  forms  part  of  the  inher- 

to  pur-  itance  belongs  to  the  purchaser  from  the  date  of  the  con- 
chaser  &om  o  * 

wMiS^t.  t"^^t  i  ^^  ^^^^  ^®  i^  entitled  to  windfalls,(A)  and  to  the 
produce  of  ordinary  timber  cut,(i)  or,  it  is  conceived,  stone 
or  gravel  quarried  or  dug  by  the  vendor  after  the  con- 

ufatariai  And  any  act  by  the  vendor,  which  prevents  his  giving 

of^roperty  to  the  purchascr  that  which  was,  substantially,  the  sub- 
miStht  ject  matter  of  the  contract,  renders  the  agreement  void- 
«.  g.afaiiof  able  by  the  latter;  e.ff..  the  felling  of  ornamental  tim- 

onamenud  ^  701  o 

>unbar.  bcr  ;(&)  and,  cvcu  as  to  ordinary  timber,  the  authorities 
merely  show  that  the  tail  of  it  matf  be  matter  for  com- 

(rf)  6  Ves.  352;  Seton  v.  SZo^fe,  7  Ves.  274. 

(e)  Baldwin  v.  Belcher,  1  J.  &  L.  18. 

(/)  Dyer  v.  PuUeney,  Bam.  Ch.  R.  160. 

(g)  Poole  y.  Shergold,  1  Cox,  273 ;  Sug.  819 ;  see,  as  to  manorial  fines, 
on  purchase  of  a  manor,  Oarrick  y.  Lord  Camden,  2  Cox,  231  (stated 
infra,  Ch.  XIX.)  j  and  Earl  of  Hardwicke  v.  Sandys,  12  Mee.  &  W. 
761. 

(k)  Poole  y.  Shergold,  ubi  svpra, 

(i)  Magennis  v.  FaUan,  2  Moll.  591. 

( j  )  See  Nelson  v.  Bridges,  2  Beav.  239. 

(k)  Magennis  v.  Fallon,  ubi  supra. 
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pensation  ;  cases  might,  it  is  conceived,  occur,  in  which  chapter  vn. 
the  Court  would  relieve  a  purchaser  on  account  of  falls 
of  wood,  although  neither  planted  nor  left  for  ornament 
or  shelter. 
And  since,  as  between  the  parties  to  the  contract,  Purehawr 

lakM  acei- 

the    purchaser    is    owner    of   the   estate,  he    has    the  i^^  ^'^ 

'  fitflt  and 

benefit  of  any  improvements  to  the  property  which  may  dJJJJ*^^ 
happen  after  the  date  of  the  contract ;  e.  g,,  the  dropping  JSSif**" 
of  lives  on  the  purchase  of  a  reversionary  intere8t,(Q  or  a  Death  of 
sadden  rise  in  the  value  of  land  from  its  being  required  ufe?'  ^^ 
for  a  public  purpose  :(m)  and  must  bear  any  loss  which 
occurs  without  the  fault  of  the  vendor ;  e,  g.  the  death  of  orof  r«.<^£i 
the  cestui  que  vie^  on  the  purchase  of  an  estate  for  life,  or  ^**^^' 
a  life  'annuity  ;(n)  or  the  destruction  of  house  property      r*ll71 
by  fire;(o)  and,  as  respects  fire,  the  vendor,  unless  he  or  fin 
agree  that  the  property  shall  be  kept  insured,  or,  it  would 
seem,  make  some  proposition  to  the  purchaser  grounded  y^odor 
apofi  the  fact  of  its  being  insured,  is  not  bound  to  keep  up  ^^!^^ 
the  insurance,  or  to  give  the  purchaser  notice  of  its  having  '"^^ 
dropped  ;(p)[l]  so,  also,  the  purchaser  of  house  property 
must  make  good  any  injury  done  to  adjoining  premises 
by  the  fall  of  the  buildings  subsequently  to  the  con- 
tra€t.(9) 

And  where  the  accruing  benefit  is  such,  that,  if  taken  ^^^^^ 
by  the  puichaser,  it  would  or  might  be  irrevocably  lost  to  JJ^  of '*''" 
the  vendor,  (as  in  the  case  of  a  vacancy  occurring,  pend-  ^H^S^  ^ 
iog  discussions  on  the  title  to  an  advowson,)  the  purchaser  '^^^^'"^ 

(0  1  Madd.  539. 

(»)  6  Yes.  358. 

(«)  Sug.  330;  and  see  6  Yes.  352. 

lo)  Paine  v.  MdLar,  6  Yes.  349. 

ip)  6  Yes.  363. 

\q)  SkeUon  v.  Robertson,  14  Jur.  323. 


[1]  In  a  case  where  A.  had  contracted  for  the  purchase  of  some  houses 
which  were  burned  down  before  the  conveyance,  the  loss  was  holden  to 
fall  upon  him,  although  the  houses  were  insured  at  the  time  of  the  agree- 
ment for  sale,  and  the  vendor  permitted  the  insurance  to  expire  without 
giving  notice  to  the  vendee  \  Lord  Eldon  being  of  opinion,  that  no  solid 
objection  could  be  founded  on  the  mere  effect  of  the  accident ;  becausei 
as  the  party  by  the  contract  became  in  equity  the  owner  of  the  premises, 
they  were  his,  to  aU  intents  and  purposes.    Sug.  on  Yend.  voL  1  p.  337. 
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Chaptar  v«.  claiming  the  benefit  raust  accept  the  title  :(r)  in  Wyvill 
V.  Bishop  of  Exeter^{s)  the  right  to  present  was  alto- 
gether denied  him,  on  the  ground  of  his  objections  to  the 
title  having  been  frivolous ;  but  the  case  seems  of  doubful 
authority.  (/) 
tocwlrtdiJa.      ^^^  ^^  ^^^  converse  case  of  an  estate  being  sold  in  coi>- 
^uity i-    sideration  of  a  life  annuity,  and  of  the  cestui  que  vie  dying 
MtSu^Suo/'  before  completion,  the  purchaser  will  be  entitled  to  a  con- 
^tS^iJ!^  veyance  on  a  payment  of  the  arrears  ]{u)  it  is,  however,  as 
eoDTejancA;  a  general  rule,  essential,  in  such  a  case,  that  he  should,  in 
whairaairic-  the  lifetime  of  the  eestui  que  vie,  have  made,  or  tendered, 
any  payment  which  became  due  during  such  lifetime  ;(v) 
the  rule,  however,  it  is  presumed,  would  not  apply,  unless 
a  sufficient  interval  had  elapsed  between  the  payment  be- 
coming due  and  the  death,  to  allow  of  payment  or  tender 
[*118]      *being  made  according  to  the  usual  course  of  business :  the 
omission,  in  fact,  must  amount  to  l€u:/ies:{w)  nor,  on  the 
other  hand,  where  a  payment  had  been  previously  refused 
or  long  neglected,  is  it  likely  that  a  court  of  equity  would 
be  satisfied  with  payment  or  tender  made  at  a  time  when 
the  cestui  que  vie  was,  to  the  knowledge  of  the  purchaser, 
dying  or  dangerously  ill :  it  was  laid  down,  in  a  recent 
case.(2:)  that  although  the  court,  upon  sales  of  property  in 
consideration  of  an  annuity,  will  enforce  specific  perform- 
ance notwithstanding  the  death  of  the  annuitant,  it  will 
inquire  with  some  jealousy  into  the  fairness  of  the  trans- 
action, and  will  require  a  clear  case  for  specific  perforiD- 
ance  under  such  circumstances. 
*JJJ  '^  We  shall  hereafter  have  occasion  to  consider  the  above 

rules,  with  reference  to  sales  under  a  decree  of  the  Ck)urt 
of  Chan<Jery.(y) 
SSbSJ^m.      Where  a  public  company,  under  the  usual  compulsory 
uSS'SS'  power,  contracts  for  the  purchase  of  part  only  of  the  land 


polflonr 


(r)  Sug.  338. 

(5)  1  Pri.  893. 

(0  Sag.  333. 

(ft)  Mortimer  v.  Camper,  1  Bro.  C.  C.  156. 

(r)  Jackson  v.  Lever,  3  Bro.  C.  C.  605  j  Pope  v.  Roots,  1  Bio.  P.  C.  370. 

(19)  See  Sng.  336. 

{x)  I>flw  V.  Owpcr,  5  M.  dt  C.  aee.  p.  379. 
(y)  /*M  Ch.  XIX. 
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subject  to  the  power,  this  will  not  prevent  their  subse-  ^^f*^  ^'"- 
^ueatly  exercising  it  in  respect  of  the  residue.(jr)  SSiSiiaJtt 


the  power. 


(3.)  As  to  vendor^s  general  rights  under  contract  as 

against  purchaser. 

The  vendor  has  a  lien  upon  the  estate  for  the  unpaid  Jj^**'** 
purchase-money  ;(a)[l]  if  therefore,  before  payment,  the 


lienoa 
eauio. 


{z)  Simpsffn  v.  LincasUr  aiU  Carlisle  Railway  Company,  15  Sim.  580 ; 
Stamps  Y.  BirntUngham  and  Stout  VaUey  Railway  Company ^  3  Ph.  673 ;  6  * 

Rail.  Ca.  123. 

<o)  As  to  which,  vide  infra,  Ch.  XIV. 


[1]  "  The  vendor  of  real  estate,"  aays  Kent,  "  has  a  lien,  under  certain 
circamstancas,  on  the  estate  sold,  for  the  purchase  money.  The  vendee 
becom^b  trustee  to  the  vendor,  for  the  purchase  money,  or  so  much  as  re- 
mains unpaid;  and  the  principle  is  founded  in  natural  equity  and  seems 
inhsrent  in  the  English  equity  jurisprudence.  This  equitable  mortgage 
will  bind  the  vendee  and  his  heirs  and  volunteers,  and  all  other  purchas- 
ers from  the  vendee,  with  notice  of  the  existence  of  the  vendor's  equity, 
Pjima  facu  the  lien  exists  without  any  specific  agreement  for  that  pur- 
pose, and  it  remains  with  the  purchaser  to  show  that,  from  the  circum- 
stances of  the  case,  it  results  that  the  lien  was  not  intended  to  be  reserved, 
as  by  the  taking  other  real  or  personal  security,  or  where  the  object  of 
thebaic  was  not  money,  but  some  collateral  benefit  In  Mackretk  v.  Sym- 
mon$,  15  Yes.  Rep.  393.  Lord  Eldon  discusses  the  subject  at  large,  and 
reviews  all  the  authorities;  and  he  considers  this  doctrine  of  equitable 
liens  to  have  been  borrowed  from  the  text  of  the  ci\i2  law ;  and  it  has  been 
extensively  recognized  and  adopted  in  these  United  States.  It  has  been 
a  question  much  discussed  as  to  the  facts  and  circumstances  which  would 
amount  to  the  taking  of  security  from  the  vendee,  so  as  to  destroy  the  ex- 
istence of  the  lien.  In  several  cases,  it  is  held  that  taking  a  bond  from 
the  vendee  for  the  purchase  money,  or  the  unpaid  part  of  it,  affected  the 
vendor's  equity,  as  being  evidence  that  it  was  waived ;  but  the  weight  of 
authority,  and  the  better  opinion  is,  that  taking  a  note,  bond,  or  covenant, 
irom  the  vendee,  for  the  payment  of  the  money,  is  not,  of  itself,  an  act  of 
waiver  of  the  lien,  for  such  instruments  are  only  the  fiduciary  evidence  of 
the  debL  Taking  a  note,  bill,  or  bond,  with  distinct  security,  or  taking 
distinct  security  exclusively  by  itself^  either  in  the  shape  of  real  or  per- 
sonal property,  from  the  vendee,  or  taking  the  responsibility  of  a  third 
person,  is  evidence  that  the  seller  did  not  repose  upon  the  lien,  but  upon 
the  independent  security,  and  it  discharges  the  lien.  Taking  the  deposit 
of  stock  is  also  a  waiver  of  the  lien;  and  notwithstanding  the  decision  of 
th?  master  of  the  rolls,  in  GrwnL  v.  MiUs,  holding  that  a  bill  of  exchange 
drawn  by  the  vendee,  and  accepted  by  him  and  his  partner,  did  not  waive 
the  lies ;  the  sounder  doctrine  and  the  higher  authority  is,  that  taking  the 

ponsibility  of  a  third  person  for  the  purchase  money  is  taking  the 
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Chapter  vn.  puwhaser  be  in  possession,  equity  will  restrain  him  fr  onu 
wJtSJna     ^^y  ^^^ — ^^^^  ^^  felling  timber, — ^by  which  the  vendor's 

flUl  of  Um- 
ber by  pur* 

cori^  and  extinguishes  the  lien.  It  has  also  been  decided  by  the  Su- 
preme Court  of  the  United  States,  after  a  full  examination  of  the  ques- 
tion, and  upon  grounds  that  will  probably  command  general  assent,  that 
the  vendor's  lien  eannot  be  retained  against  creditors  holding  under  a  bona 
fide  mortgage  or  conveyance  from  the  vendee,  nor  against  a  subsequent 
purchaser  without  notice.  The  lien  will  prevail,  however,  against  a 
judgment  creditor  of  the  vendor,  intervening  between  the  time  of  the 
agreement  to  convey,  and  receipt  of  the  consideration  money,  and  the  ac- 
tual conveyance.  Under  these  circumstances,  the  vendor  is  justly  codt 
sidered  in  the  light  of  a  trustee  for  the  purchaser.  But  in  that  case  an 
intervening  mortgagee  or  purchaser  for  a  valuable  cansideration,  and 
without  notice,  would  be  preferred."  See  4  Kent's  Com.  152,  153,  154, 
an4  authorities. 

"  It  has  been  sometimes  suggested,"  says  Judge  Story,  "  that  the  origin 
of  this  lien  of  the  vendor  might  be  attributed  to  the  tacit  consent  or  im- 
plied agreement  of  the  parties.  But,  although,  in  some  cases,  it  may  be 
perfectly  reasonable  to  presume  such  a  consent  or  agreement,  the  lien  is 
not,  strictly  speaking,  attributable  to  it,  but  stands  independently  of  any 
such  supposed  agreement.  On  other  occasions,  the  lien  has  been  con- 
sidered as  a  natural  equity,  having  its  foundation  in  the  earliest  princi- 
ples of  courts  of  equity.  Thus,  it  has  been  broadly  contended  that,  ac- 
cording to  the  law  of  all  nations,  the  absolute  dominion  over  property  sold 
is  not  acquired  by  the  purchaser  until  he  has  paid  the  price,  or  has  other- 
wise satisfied  it,  unless  the  vendor  has  agreed  to  trust  to  the  personal 
credit  of  the  buyer.  For  a  thing  may  well  be  deemed  to  be  unconscien- 
tiously  obtained  vhen  the  consideration  is  not  paid.  The  true  origin  of 
the  doctrine  may,  vith  high  probability,  be  ascribed  to  the  Roman  law, 
from  which  it  was  imported  into  the  equity  jurisprudence  of  England. 
By  the  Roman  law,  the  vendor  of  property  sold  had  a  priviledge  or  right 
of  priority  of  payment  in  tKe  nature  of  a  lien  on  the  properly  for  the  price 
for  which  it  was  sold,  not  only  against  the  vendee  and  his  representatives, 
hut  against  his  creditors,  and  also  against  subsequent  purchasers  from 
him.  For  it  was  a  rule  of  that  law,  that  although  the  sale  passed  the 
title  and  dominion  in  the  thing  sold,  yet  it  also  implied  a  condition  that 
the  vendee  should  not  be  master  of  the  thing  so  sold  unless  he  had  paid 
the  price,  or  had  otherwise  satisfied  the  vendor  in  respect  thereof,  or  a 
personal  credit  had  been  given  to  him  without  satisfaction.  The  rule 
was  equally  applied  to  the  sale  of  movable  and  immovable  property  ; 
and  equally  applied,  whether  there  had  been  a  delivery  of  possession  to 
the  vendee  or  not.  If  there  was  no  such  delivery  of  possession,  then  the 
vendor  might  retain  the  property  as  a  pledge  until  the  price  was  paid. 
If  there  was  such  a  delivery  of  possession  then  the  vendor  might  follow 
the  property  into  the  hands  of  any  person  to  whom  it  had  been  subse- 
quently passed,  and  reclaim  it,  or  the  price.  The  close  analogy,  if  not 
the  absolute  identity  between  the  English  and  Roman  law,  on  the  same 
subject,  seems  to  demonstrate  a  common  origin,  although  in  England  the 
lien  is  ordinarily  confined  to  cases  of  the  sale  of  immovables ;  and  it  does 


cea. 
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^curity  might  be  depreciated  ;(6)  if,  howeTer,  only  an  *in-  ^^p'*'  ^"- 
considerable  part  of  the  purchase-money  remain  unpaid,  jSSLlSn. 
it  may  be  conjectured  that  the  vendor,  applying  for  the  JiJ^J^M^it? 
injunction,  would,  as  would  an  ordinary  mortgagee,  have 
to  satisfy  the  court  of  the  estate  without  the  timber  being 


{b)  Crockford  v.  Alexander,  15  Ves.  138. 

not  extend  to  movables  where  there  has  been  a  transfer  of  possession. 
There  are,  however,  some  exceptions  from  the  doctrine  in  each  law, 
founded  upon  the  same  general  principle,  but  admitting  of  some  dlver- 
sitf,  in  respect  to  its  practical  application."    Story's  Eq.  Juris,  sees.  1220, 
ItSl,  1222.    See  also  ib.  sec.  1217,  note. 
The  following  are  the  principal  American  authorities  on  this  subject : — 
A  vendor  of  land  who  has  conveyed  by  deed,  has  a  lien  in  equity  upon 
the  land  for  the  payment  of  the  unpaid  purchase  money,  against  the  ven- 
dee or  purchasers  from  him  with  notice.    Ross  v.  WkUson,  6  Yerg.  50 ; 
OuiUm  V.  MUckeU,  4  Bibb,  239 ;  Eubank  v.  Postan,  5  Mon.  287;   Wlwte  v. 
Casanave,  1  Har.  &  John.  106 ;  Ohiselin  v.  Ferguson,  4  Har.  &  John.  522 ; 
Graves  v.  3fCaU,  1  Call,  414 ;  Galloway  v.  Hamilton^  1  Dana,  576 ;  HutuC- 
ley  V.  Lyons,  5  Monf.  342 ;  Wynne  v.  Alston,  1  Dev.  Eq.  163 ;  Henderson  v. 
<SKCTMi^,4Hawks,256;  Watson  v.  Weas,b  Conn.  Rep.  468;  Greenup  v.  • 

Strong,  1  Bibb.  590 ;  Meek's  keirs  v.  Ealy,  2  J.  J.  Marsh.  330 ;  VoorkUs  v.  .  .  * 

Instone,^  Bibb,  354;  Garsonv.  Green,  1  Johns.  Ch.  Rep.  308;  Bayleyr.  . 

Grtenleaf,  7  Wheat.  46, 50 ;  Clark  v.  ffurU,  3  J.  J.  Marsh.  557 ;  Roberts  v.  * 

SaUabwy,  3  Gill  &  Johns.  425;  Blight's  heirs  v.  Banks,  6  Monroe,  198; 
Kenny  v.  Collins,  4  Litt.  289 ;  Eubank  v.  Poston,  5  Monroe,  287 ;  Eskridge 
▼.  IiifClure,2  Yerg.  84;  Edwards  v.  Bohannon,2  Dana,  99;  Hatcher  v. 
Hatcher,  1  Rand.  53 ;  contra,  Blight's  heirs  v.  BanJcs,  6  Monroe,  199 ;  Duck- 
er  V.  Gray,  3  J.  J.  Marsh.  163 ;  Edwards  v.  Bohawnon,  2  Dana,  99 ;  Tay- 
lor V.  Adams,  Qilmer,  329 ;  Warner  v.  Van  Alstyne,  3  Paige,  513 ;  Cham- 
pion V.  Brown,  6  Johns.  Ch.  Rep.  402;  Graham  v.  Mc Campbell,  1  Meigs' 
Rep.  52 ;  Gwnn  v.  Chester,  5  Yerg.  295 ;  Johnson  v.  Cawthom,  1  Dev.  & 
Batt.  32 ;  Harper  v.  WUUams,  1  Dev.  &>  Batt.  379 ;  Shearatz  v.  Nicodemus, 
7  Yerg.  1 ;  Wilson  v.  Graham's  ex'r.,  5  Munf.  297;  Greenup  v.  Strong,  1 
Bibb,  590 ;  dark  v.  Hunt,  3  J.  J.  Marsh.  559 ;  Johihson  v.  Thompson,  4  J.  J. 
Marsh.  382;  Eskridge  v.  M'dure,  2  Yerg.  85;  White  v.  WUliams,  I 
Paige,  502;  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308;  Cox  v.  Eenwiek,  3 
Bibb,  183 ;  Eskridge  v.  M'Cl/ure,  2  Yerg.  84 ;  Fowler  v.  Rust,  2  A.  K.  Marsh. 
296 ;  Garson  v.  Green,  1  Johns.  Ch.  Rep.  308 ;  High  v.  Batte,  10  Yerg.  186 ; 
CoU  V.  Scot,  2  Wash.  141 ;  Brown  v.  Gilman,  4  Wheat.  255,  590 ;  Wragg's 
rep's.  V.  Comptroller  General,  2  Desau.  509 ;  Clark  v.  HutU,  3  J.  J.  Marsh. 
569 ;  HaUock  v.  Smitk,  3  Barb.  S.  C.  Rep.  267 ;  Woodward  v.  Woodward,  7 
B.  Mon.  Rep.  116;  Pierce  y.  Gates,  7  Blackf.  Rep.  162;  Budd  v.  BusH,  1 
Harr.  Rep.  69 ;  Bradley  v.  Bostey,  1  Barb.  125 ;  Brush  v.  Kinsley,  14  Ohio 
Rep.  20;  JIfayAam  V.  Cm>m^5, 14  Ohio  Rep.  428;  While  v.  Stover,  10  Ala. 
Rep. 441;  Roper  v.  McCook,!  Ala.  Rep.  318;  Martin  v.  £Aindie,S  Ala. 
Rep.  4^.    See  American  Chancery  Dige.«it,  by  Waterman,  vol.  3.  p.  4T7. 
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Chapter  vn.  j^  insufficient  security  :(c)  and  it  is  also  presumed  that 
the  injunction  might  be  so  extended  as  to  restrain  the  cut- 
ting of  underwood  out  of  the  due  course  of  husbandry,(c^) 
or  any  other  similarly  prejudicial  act. 

judgmam         A  judgment  entered  up  against  the  vendor  subsequently 

unpaid  pur.  to  the  coutract,  and  registered,  is  a  lien  upon  the  unpaid 

money.        purchasc  money.(e) 

Vendor's  If  the  Burchaser  die,  intestate  and  without  an  heir,  be- 

Tighta,on  ^ 

deaihof       fore  couvcyance,  it  seems  probable  that  the  vendor  might 

pu  ircnaser 

re^rewniJ**  kccp  the  cstatc  and  any  part  or  the  whole  of  the  purchase- 
EE'SSL  money,  if  paid.(/) 

Tenancy  of  Where  the  purchase  is  by  a  tenant,  either  from  year  to 
whShlT''    year  or  for  a  longer  term,  the  contract  will  not  determine 

determined  •    n  ^     •  i  . 

by  contract,  the  teuaucy,  unless  specially  worded  so  as  to  be  an  abso- 
lute contract  for  purchase  whether  the  vendor  do  or  do 
not  show  a  good  title  :(§-)  but  equity  will  restrain  the  land- 
lord from  enforcing  payment  of  rent  pending  comple- 
tion.(A) 

Tenancy  at       A  mere  tenaucv  at  will  appears  to  be  determined  by  the 

willdeier-  /  .n 

finined.  COntraCt.(t) 

purchaaer  It  has  been  recently  determined,  that  a  purchaser  who 
Mon,  noi  has  been  let  into  possession,  pending  discussions  as  to  title, 
ufloandoc;    canuot,  if  the  contract  go  off  through  defects  in  title,  be 

cupation,  if    .  '  o  o  » 

noiitie.       g^g^^  fQ|.  ygg  j^nj  occupation  ;  even  although  the  occupa- 

[*I20]      tion  may  have  been  a  beneficial  one  :{j)  nor  can  *he,  unless 

he  agreed  to  quit  on  some  specified  event  which  has  hap* 

.poned,(A:)  be  ejected  without  notice :(/)  the  above  questions 

(c)  See  Humphreys  v.  Harrison,  1  Jac.  &,  W.  581 ;  Hlppesley  v.  Sjfeucer, 
5  Madd.  421 ;  King  v.  Smith,  2  Ha.  239. 

{d)  Humphreys  v.  Harrison,  ubi  supra, 

(e)  Prid.  OD  Judgments,  21 . 

(/)  See  Sug.  337. 

(g)  Doe  V.  Stanton,  1  Mee.  &  W.  695. 

(A)  Daniels  y.  Davison,  16  Ves.  253. 

(i)  Sag.  193. 

(J)  WinterboUom  v.  Ingham,  7  Gt.  B.  611 ;  and  see  Kiriiand  v.  Pounsett, 
i2  Taunt.  145,  where  the  court  seemed  to  attach  importance  to  the  fact  of 
the  purchaser  having  paid  part  of  the  purchase-money;  see  p.  147;  but 
this,  although  it  was  also  the  case  in  WinUrboUom  v.  Ingham,  does  not 
seem  to  have  been  there  considered  material. 

(k)  Doe  v.Sayer,  3  CRtnp.  8. 
.  (0  See  1  Mee.  &  W.  700 ;  Right  v.  Beard,  13  East.  210. 
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should,  of  course,  be  provided  for  by  special  agreement  chapter  vn. 
where  the  purchaser  is  let  into  possession  before  payment, 
or  where  the  purchase  is  by  a  tenant :  when  the  purchase 
is  completed,  the  purchaser's  title,  even  at  law,  so  far  re- 
lates back  to  the  time  fixed  for  completion,  that  he  can 
Unaintain  use  and  occupation  against  a  person  whom  he 
has  by  mistake  allowed  to  have  the  interim  possession.(f7») 

(4.)  Rights  of  vendor  arid  purchaserj  inter  se,  noi  affect- 
ed by  deaths  bankruptcy^  ^c,  of  either  party. 

The  contract,  when  once  entered  into,  will  not  be  avoid-  J^/dS  by*** 
ed  by  the  death,  bankruptcy,  insolvency,  or  lunacy,(n)  of  JSjSy,^' 
both  or  either  of  the  parties,  even  before  the  time  fixed  for  *'**^^'"*^J^' 
completion.[l] 

Upon  the  bankruptcy  of  a  purchaser,  the  vendor  may 
tequire  the  assignees  to  elect  whether  they  will  abandon 
or  perform  the  contract ;  and,  if  they  fail  so  to  do,  may 
apply  by  petition  for  delivery  up  of  the  agreement  and 
possession  of  the  premises  :(o)  and  if,  in  any  case,  they 
allow  a  reasonable  time  to  elapse  without  requiring  the 
contract  to  be  performed,  they  will  be  considered-  to  have 
abandoned  it  ;(p)  and  the  question,  what  is  a  reasonable 
'•lime,  will,  in  an  action  at  law,  be  left  to  the  jury  :(pp)or  r»i21] 
the  vendor  may  petition  for  a  resale'  of  the  property,  and 
*for  payment  of  the  amount  remaining  due  to  him,  and  , 
*for  leave  to  prove  for  the  deficiency(9)  (if  any ;)  and  he 

(m)  HuU  V.  Vaugkan,  6  Pri.  157 ;  and  see  7  O.  B.  617. 

(i»)  Wingtd  T.  Lefebury,  3  Eq.  Ca.  Ab.  32 ;  OrlOar  v.  Fletcher ^  1  P.  Wms. 
737 ;  Owen  v.  Davies,  1  Ves.  82 ;  Brooke  v.  HewiU^  3  Ves.  255 ;  Sug.  191, 
192,  233 ;  vide  infra,  Ch.  XVHI. 

{p)  6  Geo.  IV.  c.  16,  s.  76 ;  12  dt  13  Vict.  c.  106,  ss.  145, 146. 

{p)  Lawrence  v.  KnowUs^  7  Sc.  381.  , 

(pp)  S.  C. 

{q)  Bowles  v.  Rogers,  6  Ves.  95,  n. 


[1]  The  principle  apon  which  this  doctrine  is  founded,  is,  that  eqaity, 

.  regaiding  the  substance,  and  not  the  mere  fonns  and  circumstances  of 

agieements,  and  other  instruments,  considers  things  directed  or  agreed  to 

be  done  as  having  been  actually  performed,  where  nothing  has  intervened 

.  which  ought  to  prevent  a  performance.    See  Cra^  v.  Leslie^  3  Wheaton's 

Rep.  563.  i 
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^^''^*''^°-  will  be  entitled  to  his  costs,  although  there  be  no  written' 
contract,  but  only  part  performance  of  a  parol  agree-' 
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(6.)  Death  of  vendor  before  completion :  its  effect  on  relo' 
tive  rights  of  his  real  and  personal  represenicOiveSf 
under  oldj  and  under  new  law. 

Upon  the  vendor's  death,  the  unpaid  purchase-money 
forms  part  of  his  personal  estate  ;{s)  the  profits  of  the  land 
from  his  death  up  to  the  time  fixed  for  completion  belong 
to  his  real  representatives.(^) 

If  he  die  before  conveyance,  the  legal  estate,  of  course, 
descends  on  his  heir  or  devisee;  if  he  die  without  an  heir, 
and  intestate,  a  conveyance  of  the  legal  estate  may  beob^ 
taiued  under  the  provisions  of  the  Trustee  Act,  I850.(ii) 

In  cases  governed  by  the  old  law,  as  it  existed  before 
the  passing  of  the  new  Wills  Act,(t;)  (and  which,  it  must 
be  remembered,  is  still  binding  in  all  cases  where  the  will 
has  not  been  made  or  republished,  &c.j  on  or  since  the  1st 
of  January,  1838,)  the  contract  for  sale,  (assuming  it  to  be 
bipding^as  against  the  vendor,)  is,  in  equity,  a  revocation 
of  a  prior  devise  of  the  property ;  the  legal  estate  passes  to 
*the  devisee,  but  merely  as  a  trustee ;  and  the  purchase- 
money  belongs  to  the  personal  estate.  And  even  if  the 
estate  be  devised  in  trust  for  sale,  and  then  be  agreed  to 
be  sold  by  the  testator,  the  purchase-money  will  not  be- 
long to  the  legatees  of  the  proceeds  of  sale.(tr) 

In  such  cases,  the  question  between  the  real  and  per- 
sonal representatives  seems  to  be  this,  viz.,  whether  the 
vendor  at  the  time  of  his  death  was,  either  absolutely  or 
contingently,  under  such  an  agreement  as  equity  would 

(r)  ExparU  Cooper,  3  Mod.  De  &  De  G.  717. 

(5)  Sug.  192 ;  see  Lord  Haikerton  v.  Bradimme,  7  Jur.  1100 ;  13  Sim.  599 : 
where  the  question  was  whether  the  consideration  payable  for  a  mining 
license  was  purchase-money  or  rent. 

(0  lAtmsden  t.  Praaer,  12  Sim.  263. 

(«)  13  A 14  Vict.  c.  60 ;  or,  formerly,  under  the  4  and  5  WilL  IV.  c.  33 ; 
see  Re  Ltnoe's  estate^  3  Ph.  690. 

(«)  1  Vict.  c.  26. 

(w)  Arnold  r.  ArTudd,  1  Bro.  C.  C.  401 ;  Newbold  v.  RoadknigJU,  1  Raft, 
&M.677. 
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enforce  against  him  :{x)  if  so,  the  property,  (as  between  cfc'pffvn. 
his  real  and  personal  representatives,)  forms  part  of  his 
personal  estate  from  the  time  fixed  for  completion  ;  whe- 
ther such  time  be  specified  in  the  contract,  or  have  to  be 
determined  by  the  occurrence  of  some  collateral  event,  or 
depend  upon  the  mere  option  of  the  purchaser  ;(y)  but, 
unless  and  until  such  event  occur  or  such  option  be  de- 
clared, the  estate  (in  the  case  of  intestacy)  belongs  to  the 
heir,(2r)  or,  in  the  case  of  a  devise,  (either  after,(a)  or,  it 
is  conceived,  before  the  contract,)  to  the  devisee,  unless  the 
contract  evidence  a  contrary  intention ;  which  intention  is 
not  evidenced  by  a  special  reservation  of  the  rent  and 
profits,  until  completion,  in  favor  of  the  vendor,  his  heirs^ 
executors  and  adtninistrators*{b) 

And  it  has  been  held  that  when  a  railway  or  other  pub-  JJ^^j^J*^ 
lie  company,  in  exercise  of  its  compulsory  power,  gives  JJJJJS'^d 
due  notice  of  its  intention  to  take  land,  mere  acquiescence  ^^^y^^i 
by  the  purchaser  in  such  notice,  will,  (unles  he  be  non  byoiraer? 
composj  or  under  some  other  personal  disability,(c)  be  con- 
sidered 'equivalent  to  a  contract ;  and  the  purchase-money      [♦123] 
will  belong  to  his  personal  representatives  :{d)  but  this 
appears  to  be  open  to  doubt.(e) 

If,  at  the  vendor's  death,  there  be  a  binding  contract  as  ^jgJ^J^ 
against  the  purchaser,  but  no  binding  contract  have  been  {JJ^^^JJJ 
entered  into  by  the  vendor,  the  rights  of  his  heir  or  devi-  con?^^* 
see  are,  of  course,  unaffected.  Sn°?h?  """^^ 

If  the  contract  were  binding  upon  both  parties  at  the  f^^^^'' 
time  of  the  vendor's  death,  no  subsequent  act  or  matter  b!>th^^niU 
can  alter  the  relative  rights  of  his  representatives  :(/)  so  SiiSk'^re'ia. 
that,  if  the  purchaser  subsequently  act  so  as  to  lose  his  {uVraprawn- 


taiiTesan 


(x)  See  KnoUfs  v.  Aleock,  7  Yes.  558 ;  Sug.  213. 
(y)  Latoes  v.  Bennett^  cited  14  Yes.  596. 
(z)  T&wny  V.  BedweU,  14  Yes.  591. 

(a)  Sag.  204. 

(b)  ShadfartkY.  TemfU,  10  Sim.  184. 

(c)  Midland  Cownties  Railway  v.  OswiUy  1  Coll.  74, 80. 

(d)  Ex  parte  Hwwkins,  13  Sim.  569 ;  and  see  Richards  v.  AU.  Oen.  of  Ja- 
maica, 13  Jur.  197. 

(e)  See  Adams  v.  BlackwaU  Railway  Company,  14  Jar.  679,  C. 

(/)  Bennet  V.  Lard  TanJcerviUe,  19  Yes.  179 ;  and  see  TMoU  v.  Vouks^ 

6  Sim.  40. 

19 
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Chapter  vn.  jjgiij  under  the  contract,  the  estate  belongs  in  equity  to 
^^n^^  the  next-of-kin  of  the  vendor.(g-) 

whS&er  *f  ^^®  contract  (originally  binding)  be  rescinded  or  aban- 

mmuai^U'  doncd  by  both  parties  in  the  lifetime  of  the  vendor,  there 
winded  W    gggjjjg  jQ  ]yQ  ground  to  contend  that  the  rights  of  the  de- 
visee are  restored  ;(A)  if,  however,  it  were  held  that  the 
devisee  could  not  take,  the  heir  would  be  entitled  benefi- 
cially. 
If,  during  the  vendor's  lifetime,  the  purchaser  alone 
dSelifej^ir  abaudou  the  contract,  or  act  so  as  to  relieve  the  vendor 
^^^^if!^  from  his  liability  to  convey  the  estate,  it  seems  that  the 
property  would  be  considered  real  estate  at  his  decease  ;(t) 
but  unless  the  vendor  have  acquiesced  in  the  vacation  of 
the  contract,  there  would  seem  to  be  a  difficulty  in  main- 
taining the  rights  of  the  devisee  against  the  heir;  except 
in  cases  coming  within  the  new  law. 

If,  during  the  vendor's  lifetime,  he  himself  abandon  the 
contract,  or  if,  through  want  of  title  or  for  any  other  'rea- 
son, the  contract,  at  the  time  of  his  death,  be  capable  of 
being  enforced  only  against  and  not  by  him,  the  right  of 
the  personal  representatives  would  seem  to  depend  upon 
whether  the  purchaser  do  or  do  not  choose  to  enforce  spe- 
cific performance  ]{j)  the  case  being,  in  effect,  similar  to 
those  in  which  the  purchaser  has,  a6  initio,  a  mere  option 
to  purchase. 

A  general  devise,  of  all  his  real  estates,  by  the  vendor, 
after  the  contract,  will,  prima  facie,  and  in  the  absence  of 
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[•124] 


EflTeet  of 
general  de- 
▼iee  upon 
real  estate 

b^^i^d^l-  ^  any  limitations  or  other  matter  inconsistent  with  such  an 

devitee  takes 
merely  as 
trustee. 


Spedfiede* 
Tuee,  when 


intention,  pass  the  legal  estate  in  the  property  contracted 
to  be  sold  ]{k)  but,  although  the  estate  be  devised  express- 
ly by  name,  the  devisee,  as  a  general  rule,  takes  merely 
as  a  trustee  for  the  purchaser,  and  the  purchase-money 
forms  part  of  the  personal  estate.(Z) 
But  in  a  late  case,  where  a  testator  devised,  by  special 

(g)  Curre  y.  Bowyer,  5  Beav.  6. 

(A)  Sug.  202 ;  but  the  point  is  doubtful,  sec  7  Ves.  558  j  19  Vcs.  179. 

(i)  Sug.  213 ;  1  Jarm.  on  Wills,  49. 

O)  See  1  Jann.  on  Wills,  50. 

(*)  WaU  V.  Bnght,  1  Jac.  6l  W.  494. 

(I)  KnoUys  v.  Shepherd,  1  Jac.  &  W.  499,  cited. 
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description^  lands  subject  to  a  mere  option  of  purchase,  to  chap<«rvn. 
A.  for  life  with  remainder  over,  it  was  held  that  the  pur-  SS3t£2!^*^ 
chase-money  was  subject  to  the  same  limitations  as  had 
been  declared  of  the  lands.(m) 

And  the  law,  as  above  stated,  appears  to  be  unaltered  vK.«Jon 
by  the  1  Vict.  c.  26  ;(n)  which,  however,  removes  all  ^^^trrm- 
doubt  as  to  the  devisee's  right  in  cases  where  the  contract  ^I^ISISl' 
is  rescinded  or  abandoned  by  the  vendor,  or  is  not  bind- 
ing on  him ;  and  also  is  in  favor  of  the  devisee's  benefi- 
cial interest  in  cases  similar  to  Knollys  v.  Shepherd.{p) 

*(6.)  Deaih  of  purchaser  before  completion ;  its  effects  on      [*125] 
relative  rights  of  his  real  and  personal  representatives^ 
under  old,  and  under  new  Law. 

Upon  the  death  ofthe  purchaser  before  completion,  the  '^^^^ 
property  contracted  for,  (assuming  it  to  be  freehold  or   iJSJ,^"' 
copyhold  of  inheritance,)  descends  to  his  real  representa* 
tive,  who  is  prima  facie  entitled  to  have  the  purchase- 
money  paid  out  of  the  personal  estate.(p) 

Here  also,  the  question  between  the  purchaser's  real  and  5i!£5f  rwu 
personal  representatives  is  this,  viz. :  whether  at  the  time  rep^JUSS!** 
of  his  decease,  he  was,  either  absolutely  or  conditionally,  isiSJ^Sf 
under  a  binding  contract  to  purchase ;  if  absolutely  bound,  ^fom^c^ 
or  if  conditionally  or  optionally  bound,  and  the  condition  "*^ 
upon  which  the  liability  was  to  become  absolute  be  sub- 
sequently fulfilled,  or  the  vendor's  option  to  sell  be  de- 
clared, the  real  representative  is  entitled  ;(g)   and  his 
rights  will  not  be  affected  by  anything  subsequent  to  the 
death  of  the  purchaser ;  so  that  if  by  such  subsequent 
matter  (e.  g,j  the  felling  of  ornamental  timber  by  the  ven» 
dor,)  the  contract  cease  to  be  binding  on  the  purchaser's 

(m)  Drant  v.  Vause,  1  Y.  d&  C.  C.  C.  580 ;  see  judgment. 

(«)  Farrar  v.  Lord  WLrUerUm^  5  Beav.  1  \  Moor  y.  Rcdsbecky  13  Sim. 
123 ;  JiiSSdUind  CowiUies  RaUway  Company  v.  Oswin^  1  Coll.  74,  80 ;  Jj^ 
parte  Hawkins,  13  Sim.  569.  ^ 

(0)  Ubi supra;  seeSug.  211. 

Ip)  Broome  v.  Monck,  10  Ves.  597,  611. 

{q)  Buckmaster  y.  Harrop,  13  Yes.  456. 
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representatives,  his  real  representative  is  nevertheless  en- 
titled to  the  purchase-money. (r) 

If,  however^  the  contract  gave  the  purchaser  a  mere 
option,  which  he  had  not  declared  at  the  time  of  his  de- 
cease, or  if,  through  want  of  title  in  the  vendor  or  any  act 
or  omission  on  his  part,  the  agreement,  although  intended 
to  be  binding  on  both  parties,  was,  at  the  time  of  the  pur- 
chaser's death,  binding  only  upon  the  vendor;  the  real 
representative  of  the  purchaser  has  no  claim  upon  the 
personal  estate  for  the  unpaid  purchase-money,  and  a  bill 
*filed  by  him  against  the  personal  representatives  and  the 
vendor,  will  be  dismissed  :{s)  but,  upon  principle,  it  would 
seem  that,  if  he  chose  to  pay  for  the  estate  out  of  his  own 
pocket,  he  might  enforce  the  contract  against  the  vendor. 

The  relative  rights  of  the  heir  and  devisee  of  the  pur- 
chaser, is  cases  falling  within  the  old  law,  seem  to  de- 
pend on  the  following  rules. 

A  purchaser,  upon  entering  into  a  contract  for  purchase, 
became  entitled  to  dispose,  by  will,  of  his  rights  under  the 
contract  ]{i)[l]  if,  however,  the  contract  were  not,  at  the 
date  of  the  will,  binding  upon  the  vendor,  (either  abso- 
lutely, or  subject  to  a  condition  or  option  subsequently 
fulfilled  or  declared,)  the  purchaser  had  no  enforceable 
rights,  and  his  will  was  therefore  inoperative ;  and  any 
interest  subsequently  acquired  by  him  in  the  property 
descended  on  his  heir  ]{u)  a  clear  indication,  however,  of 
the  testator's  intention  that  the  devisee  should  take,  either 
the  particular  lands,  or,  generally,  all  subsequently  pur- 


(r)  1  Jarm.  on  Wills,  46 ;  and  see  the  judgment  in  Broome  v.  Monek^  10 
Ves.  597. 

(5)  Sug.  213 ;  Green  v.  Smith,  1  Atk.  573 ;  Broome  v.  Monck,  10  Ves. 
697 ;  CoUicr  v.  Jenkins,  I  You.  295. 

{t)  Sug.  194,  195;  Broome  y.  Monck^  ubi  supra ;  Rosey.  Cunynghavu^ 
1 1  Ves.  550 ;  Gaskarth  v.  Lcrd  Ltnothcr,  12  Ves.  107. 

(tt)  Rose  V.  Cunynghame,  ubi  supra ;  Duckle  v.  Baines,  8  Sim.  525. 


% 


[I]  An  equitable  interest  founded  upon  articles  of  agreement  for  the 
purchase  of  lands,  is  real  estate  which  will  pass  bj  a  devise  made  subse- 
quently ;  and  if  there  be  no  such  devise,  will  descend  to  the  heir,  and  the 
executor  must  pay  the  purchase-money  for  the  benefit  of  the  heir.  Liv- 
ingston V.  Newkirk,  3  Johns.  Ch.  Rep.  312,  316 ;  McKinnon  v.  Tlumpson, 
lb.,  307,  310. 
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chased  lands,  was  sufficient  to  put  the  heir  to  his  election  chapter vil 
between  the  descended  land  and  any  provision  made  for 
him  by  the  will  :{v)  if,  however,  at  the  date  of  the  will,  SjJh?58 
the  contract  were  binding  as  against  the  vendor,  the  pur-  ^ulu^^as' 
chasers  devisee  became  entitled  to  the  benefit  of  it,  (if  ^oVand 
remaining  unperformed  at  the  purchaser's  decease ;)  but  Eeir^and'* 
his  right  to  have  the  purchase-money  paid  out  of  the  per-  o«^e  pur 
sonal  estate,  depended,  as  above  shown,  upon  the  ques-  pjJ^JJj®' 
tion  whether  the  contract  were  binding  as  against  the  ^'^^- 
purchaser  at  his  decease ;  and,  if  it  were  so,  it  is  con- 
ceived that  the  devisee  would,  (as  against  the  heir,)  be 
'entitled,  although  the  contract  were  not  binding  upon      ['IZT] 
the  purchaser  at  the  date  of  the  will.    If  the  contract  oweain 

*  which  coB- 

were  performed  by  the  vendor  in  the  purchaser's  lifetime  ^JJJj}2e^ 
by  a  conveyance  to  him  in  fee,  (or,  perhaps,  to  the  com-  ^^^ 
mon  uses  to  bar  dower  in  his  favor,  in  cases  where  the 
contract  was  for  a  conveyance  to  him  or  such  uses  as  he 
should  appoint,(t^?)  the  devisee  was  entitled  in  equity,  and 
the  legal  estate  descended  to  the  heir  as  his  trustee :  a 
conveyance  to  uses  to  bar  dower,  operated,  howevet,  as  a  * 
revocation  where  there  was  either  no  written  agreement,(ir) 
or  an  agreement  to  convey  in  fee,(y)  or  even  an  agree- 
ment to  convey  to  the  purchaser,  his  heirs,  appointees  or 
assigns  :{z)  the  doctrine,  however,  is  disapproved  of  by 
Sir  E.  Sugden^{a)  and  although  apparently  well  settled,(6) 
seems  open  to  much  observation. 

Lands  merely  contracted  for,  passed  along  with  lands  ™!«'oj^ 
contracted  for  and  conveyed,  under  a  general  devise  of  all  {JJ^'JgJ?; 
lands  purchased  by  the  testator  ;(c)  and  lands  recently  ^fS' 
purchased  and  conveyed,  passed  under  a  general  devise 
of  lands  contracted  for  ]{d)  and  copyholds  surrendered  to  wm 

(«)  ThdussonY,  Woodford,  13  Ves.  209;  Sug.  199. 
(w)  Sag.  198. 

(x)  Ward  r.  Moore,  4  Madd.  368. 
(y)  Rawlins  v.  Bwrgis,  3  Ves.  &.  B.  383. 
{z)  BuUin  V.  Fletcher,  1  Keen,  369  j  2  M.  dt  C.  432. 
(a)  Sag.  198;  2  Dm.  &  War.  497. 

(6)  "  I  cannot  say  I  see  anything  like  a  doubt  on  the  authorities."    Per 
Lord  Cottenham,  2  M.  &  C.  441. 
(0  AUherUf  v.  Vermm,  10  Mod.  526. 
(rf )  St.  John  V.  Bishop  of  Winton,  Cowp.  94. 
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Chapter  vn.  ^jjg  ^gg  Qf  jJjq  Copyholder's  will,  passed  under  a  general 
SSSequ^t-  devise  of  copyhold  estates  contained  in  a  prior  will  and 
^nd'tS^iiM  not  subsequently  republished.(e) 

Bfffertofi        '*'^^»  ^^  cases  of  wills  falling  within  the  operation  of 
JS  wiSiire    thc  late  Act,  the  above  questions  between  the  heir  and 
helrlnd^      devisco  are  settled  in  favor  of  the  latter,  by  the  provision 
ptu^uer.    which  makes  the  devise  operate  upon  the  testator's  inte- 
rests as  they  exist  at  the  time  of  bis  death. 
SSw  old         *Under  the  old  law,  upon  a  binding  contract  for  pur- 
pJJchLe      chase  of  the  inheritance  by  a  person  possessed  of  a  bene- 
torSii^f      ficial  term  for  years,  the  term,  although  specifically  be- 
[*128]      queathed  by  a  prior  will,  became  attendant  on  the  inherit- 
ance ;  so  that,  on  the  death  of  the  purchaser,  even  before 
conveyance,  his  legatee  of  the  terra  was  merely  a  trustee 
for  his  heir :(/)  the  intervention,  however,  of  any  inter- 
mediate estate,  unless  held  in  trust  for  the  purchaser,(g') 
would  seem  to  prevent  the  operation  of  the  ruIe(A)  :  and 
the  rule  that  the  term  became  attendant  was  merely  one 
of  presumption,  which  might  be  rebutted  by  evidence  of  a 
contrary  parol  declaration  by  the  purchaser.(i) 
?vi?L *«3      '^  seems  probable  that,  in  cases  governed  by  the  new 
law,  a  contract  for  purchase,  if  not  completed  by  convey- 
ance, would,  in  equity,  defeat  (as  before)  the  rights  of  a 
party  claiming  the  term  under  a  general  bequest;  but 
would  not,  (except  in  cases  coming  within  the  operation 
of  the  8  &  9  Yict.  c.  112,)  affect  a  specific  legatee  of  the 
term :  but  even  a  specific  legatee  would  lose  the  benefit 
of  the  bequest,  if  the  term  were  actually  merged  by  a  con- 
veyance of  a  fee  to  the  testator,  or  became  attendant  on 
the  inheritance,  or  satisfied  and  merged  under  the  Merger 
Act.(i) 

(7.)  As  to  the  effect  of  contract  in  certain  special  cases. 
oo^IfL        It  has  been  recently  held,  that  the  fact  of  a  mortgagee, 

(e)  Sag.  200. 

(/)  CfaUon  V.  Hancock,  2  Atk.  425;  Capel  y.  Girdler,  9  Ves.  509. 

(g)  Whitchurch  Y,  Whitchurch,  2  P.  Wms.  236. 

(A)  ScoU  V.  FenhovUU,  1  Bro.  C.  C.  69 ;  9  Yes.  509. 

(i)  Sug.  789. 

( j)  Sag.  209. 
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with  power  of  sale,  having  contracted  to  sell  part  of  the  chapter  vn. 
mortgaged  estate  for  a  sum  exceeding  the  amount  due  on  31?*^'* 
the  security,  is   no  ground   for  restraining  him    from  K  m^ayTet 
bringing  an  action  for  recovery  of  the  mortgage  note.(y!:)     mort^Ige 


*When  the  assignee  of  a  lease  agreed  to  sell  it,  and  it 


debi. 


[*129] 


was  stipulated  that  the  purchaser  should  not  be  entitled  AgreemoDt 
to  an  assignment,  and  he  entered  and  retained  possession  onSSt^^ 


until  the  end  of  the  term,  the  latter  was  held  bound,  in  SKSTpm- 

chaser  murt 

equity,  to  indemnify  the  original  lessee,  although  no  party  Jjfe™Ji^y 
to  the  agreement,  against  breaches  of  covenant  committed  J™'^^ 
during  such  possession.(/)  cJ^SSS.*^ 

Where  a  lessor  becomes  the  equitable  assignee  of  ai)  AgneMnt 
underlease,  he  incurs  the  obligation  of  performing  the  purchaaa  of 
covenants  therein  contained;  and  cannot  set  up  their  >»»«ff««^ 
non-performance  as  a  ground  for  refusing  performance  of 
a  covenant  in  the  original  lease.(m) 

When  assignees  of  a  bankrupt  contract  to  sell  a  lease,  Agrtenent 
this  fixes  them  as  assignees  of  it,  although  the  contract  ^f^^^^ 
be  subsequently  abandoned ;  unless,  perhaps,  it  be  shown  ^^^^ 
that  it  could  not  have  been  enforced.(n)  ^•*"* 

A  contract  for  sale  by  a  single  man,  was,  in  cases  sub-  Agreement 
ject  to  the  old  law  of  dower,  sufficient  to  exclude  the  excluded 

^  '  dower  of 

claim  to  dower  of  a  wife  whom  he  married  before  the  con-  aftertaken 

wife* 

veyance.(o)[l] 

(k)  mOesv.  LetfeU,  1  De  G.  &  S.  393. 

(0  a<fse  Y.  WUJberforce,  1  Beav.  113;  see  Moore  v.  Gregg,  3  Ph.  717, 
735. 
(m)  Jenkins  y.  Portman,  1  Ke.  435. 
(»)  Hastings  v.  Wdson,  Holt's  N.  P.  C.  390. 
{fi)  Ucyd  V.  LUyyd,  3  Con.  d&  L.  593. 

[1]  Where  a  bachelor,  seized  in  fee  of  lands,  prior  to  the  year  1760,  con- 
tracted to  sell  them,  received  part  or  whole  of  the  purchase-money,  deliv- 
ered possession  to  the  purchaser  without  making  a  deed,  and  having  after- 
ward married  and  died ;  quere,  whether  his  widow,  having  had  notice  be- 
fore the  marriage,  of  the  purchaser's  possession,  is  entitled  to  dower  of  such 
lands  1     Braxton  v.  Lee's  heirs,  4  Hen.  &>  Munf.  376. 

According  to  the  principles  of  the  common  law,  the  wife  was  entitled  to 
dower  in  those  lands  only  of  which  the  husband  had  the  legal  title.  The 
act  respecting  conveyances  gives  her  a  right  to  dower  when  the  husband 
has  an  estate  or  inheritance  in  the  use  or  trust.  Herron  v.  Williamson, 
lAtt,  Sel.  Cas.  350. 
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^CHAPTER  VIII. 


AS   TO   THE    ABSTRACT. 


1.  General  matters  relating  to  the  abstract. 

2.  When  perfect ; — whxU  it  must  contain  and  show, 

3.  What  should  be  furnished^  in  various  specified 
cases. 

4.  As  to  its  preparation,  contents,  and  delivery. 
6.  As  to  its  examination  and  perusal. 

•  6.  As  to  its  verificcUion. 

panhaser's       (1)  A  PURCHASER  may  require  to  be  furnished  with  aa 
aiM«K%      abstract  prepared  in  the  usual  way,(a)  even  although  he 


(a)  Home  v.  Wing  field,  3  Sc.  N.  R.  340 ;  Sug.  431. 


Whether,  where  the  husband  holds  a  bond  or  other  written  contract  for 
a  conveyance,  the  wife  is  entitled  to  dower,  is  an  unsettled  and  difficult 
question.    lb. 

A  verbal  promise  of  conveyance,  made  to  the  husband,  will  not  entitle 
the  wife  to  dower.    lb. 

In  this  country,  the  law  relative  to  dower  is  somewhat  varied  by  statute 
in  the  different  states.  As  the  wife's  inchoate  title  is  an  incumbrance  upon 
the  land,  it  is  usual  for  the  purchaser  to  require  a  release  ofher  right,  upon 
any  sale  made  by  the  husband;  which  is  generally  done  by  her  joining 
with  him  in  the  deed,  with  apt  words  for  that  purpose.  The  claim  of 
dower  attaching  upon  all  lands  whereof  the  husband  was  seized  at  any 
time  during  the  coverture,  is,  in  fact,  of  little  or  no  use,  unless  the  hus- 
band dies  siezed ;  for  it  is  in  practice  almost  universally  extinguished  by 
the  act  of  the  wife,  in  concurrence  with  the  husband,  upon  sales  and  mort- 
gages of  real  estate.  And  since  the  existence  of  the  title  only  serves  to 
increase  the  expense  and  multiply  the  forms  of  alienation,  in  several  of 
the  States,  the  title  to  dower  is  restricted  to  lands  of  which  the  husband 
died  siezed.  Such  is  the  law  of  Vermont,  New  Hampshire,  Tennessee, 
North  Carolina,  Connecticut,  and  Georgia.  In  South  Carolina,  the  real 
estate  of  an  intestate  is  distributed,  one-third  to  the  widow  in  fee,  and  the 
residue  to  his  children ;  and  if  the  intestate  leaves  no  lineal  descendants, 
nor  lineal  ancestor,  nor  brother  or  sister  of  the  whole  blood,  or  their  chil- 
dren, nor  brother  or  sister  of  the  half  blood,  his  widow  takes  two-thirds  of 
the  real  estate  in  fee,  and,  in  all  other  cases,  she  takes  a  moiety.  In  Ohio, 
the  widow  is  dowable,  not  only  of  her  husband's  legal  estates  of  inherit- 
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have  agreed  lo  accept  the  title  :(6)[1]  he  may  retain  it,  ""p-'™- 
during  negotiations  upon,  and  even  after  rejection  of,  the  Si^*""" 


[1]  "  Formerly,"  axyt  Sngden, "  the  title  deeds  themselves  weredelivered 
to  ihe  porchaser,  aiul  his  solicitor  prap&red  the  abstract  at  his  expense, 
and  the  abeti&cl  was  compared  wiih  the  title  deeds  by  the  connsel  before 
whom  it  was  laid.  But  the  seller's  solicitor  dow  prepares  the  abstract  at 
his  expense,  and  the  purchaser's  solicitor  examines  the  abstract  with  (he 
deeds,  at  the  purchaser's  expense.  And  a  purchaser  may  insist  upoD  an 
abstract,  and  is  not  bound  to  trade  through  the  deeds."  Sag.  on  Vend. 
Tol.  3,  p.  39. 

aoce,  but  also  of  one-third  pan  of  all  the  right,  title,  or  interest  that  her 
hoaband,  at  the  time  of  his  decease,  had  in  any  lands  and  teaements,  held 
by  bond,  article,  lease,  or  other  evidence  of  claim.  But  she  is  held  not 
dowable  of  an  equitable  eatats  which  the  husband,  ill  good  faith,  has 
aliened ;— nor  of  lands  purchased  by  him  in  his  own  name,  with  moneys 
entmsted  to  him  by  another.  In  Georgia,  the  widow  and  children  of  an 
intestate  inherit  his  estate  in  equal  shares ;  and  if  he  dies  without  isane, 
she  inherits  the  whole.  And  in  all  cases,  the  widow  is  bound,  withinone 
year  from  the  death  of  her  htisband,  to  elect  whether  she  will  lake  under 
the  will,  if  any,  or  the  statute  of  distributions,  if  there  is  no  will,  or  will 
claim  her  dower  i  and  if  she  does  not  so  elect,  she  will  be  presumed  to 
have  claimed  her  dower.  In  Missouri,  the  common  law  right  of  dower 
is  extended  to  leasehold  estates  for  a  term  of  twenty  years  or  more.  In 
Mississippi,  if  there  are  no  children,  nor  their  issue,  the  widow  has  one- 
balf  of  the  land.  So  in  Vermont,  Alabama,  Arkansas,  and  IHinois.  In 
Pennsylvania,  instead  of  dower,  the  widow  is  admitted  to  her  distribative 
•hare  of  the  estate  among  the  heirs ;  and  if  the  intestate  left  issue,  she 
tabes  one-tbird  of  the  real  estate  for  her  life ;  if  no  issne,  she  takes  %Ui 
in  the  like  manner;  andindefault  of  known  heirs  or  kindred,  she  inherits* 
the  whole  estate  absolntely  and  forever.  In  Indiana,  the  widow  of  an  in- 
testate, in  lien  of  dower,  may,  in  certain  cases,  take  in  fee,  as  an  heir ;  * 
but  snbjectto  the  claims  of  bis  creditors ;  her  share  being  one-third  or  one- 
half,  or  the  whole,  according  to  the  circanutance^  staled  in  the  etatnte. 
la  Bfalne,  New  Hampshire,  and  Massachusetts,  the  widow  is  not  dowable 
of  land  in  a  wild  state,  unconnected  with  any  cultivated  farm,  on  the  prin- 
ciple that  the  land  would  be  wholly  useless  to  her,  if  she  did  not  improve 
it ;  and  if  she  did,  she  woold  expose  herself  to  disputes  with  the  heir,  and 
to  forfeiture  of  the  estate  for  waste.  If  such  land  shottld  be  sold  by  the 
htisband  daring  coverture,  and  snbdaed  and  cultivated  by  the  purchaser, 
befoic  the  husband's  death,  yet  the  widow  has  no  right  to  dower  in  it,  on 
the  priDciple  that  the  husband  was  never  seized  of  any  estate  in  the  land  of 
-which  the  widow  could  be  endowed.  In  Pennsylvania,  the  title  to  dower 
does  not  appljr  to  lands  of  the  husband  sold  on  judicial  process,  before  or 
«Aerthe  hnsband'sdeath.noi  to  lands  sold  imderamortgage  executed  by 
the  bnsband  altme  during  coT«ittire.    In  Tennessee,  the  restriction  upon 
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'^''p'^'"-  tille,  until  ihe  dispute  be  finally  sellleti,  for  Ihc  purpose  of 
showing  the  grounds  of  such  rcjeclioa  ;(r)   and,  in  ilie 

(c)  2  Taunt.  376 ;  Sag.  447. 

the  widow's  dower  is  BubMantiallj  the  same;  and  in  Misnoiiri  it  would 
sfeiD  tobe  labjecl  fenerallf  to  Ihe  huabasd'sdebU;  whereas,  in  North 
Carolina  and  Indiana,  the  widow's  dower  isdcclaredby  statute  to  be  para- 
mount to  the  claims  of  creditors.  See  4  Kent,  4S;  1  Grfenl.  Cruise, 
165.  166,  NoU. 

"  It  is  well  settled  in  the  English  cases,"  says  Kent,  (4  Kent  Com,  43.) 
"  that  the  wife  of  a  cestui  que  Imal  in  not  dowable  in  equity  out  of  a  trust 
estate,  though  the  husband  is  ealitled  to  his  crunesy  in  such  an  estate.  A 
widtJir  is  coniiequently  not  dowable  in  her  husband's  equity  of  redemp- 
lion;  and  this  anomalous  distinction  is  still  preserved  in  the  English  law, 
frnm  the  necessity  of  giving  security  to  title  by  permaoect  rules.  This 
policy  outweighs  Ihe  consideration  that  wonld  naturally  be  due  to  consiit- 
lency  of  principle.  Sir  Joseph  Jeltyll,  in  Bank  v,  SiUlon,  2  P.  Wm.  Rep. 
TOO,  held,  thai  the  widow  might  be  endowed  of  an  equity  of  redemption, 
though  the  mortgage  in  fee  was  executed  before  marriage,  upon  her  pay- 
ing the  third  of  the  mortgage  money,  or  keeping  down  a  third  of  the  inte- 
rest. But  the  reasoning  of  that  learned  judge  did  not  prevail  to  establish 
bis  doctrine,  and  the  distinction  which  he  saggested  between  the  case  ofa 
trust  moated  by  the  husband  hitnself,  and  a  trust  estate  which  descended 
upon,  or  was  limited  lo  him,  has  tieen  condemned  by  his  successors  as 
loose  and  unsound.  The  same  rule  prevails  as  to  an  equity  of  redemption 
in  an  estate  mortgaged  in  fee  by  the  hnsband  before  marriage,  and  nol 
redeemed  at  his  death.  In  these  United  States,  the  eqnilj  of  the  wife's 
claim  has  met  with  a  more  gracloos  reception ;  and  in  Massachtisetts, 
Connecticut,  New  York,  New  Jersey,  Peimaylvania,  Maryland,  Viixinia, 
Tennessee,  Alabama,  Mississippi,  Indiana,  and  probably  in  moei  or  all 
of  the  other  States,  the  wife  is  held  dowable  of  an  equity  of  redemption. 
.Though  the  wife  joins  with  the  husband  in  the  mortgage,  and  though  the 
bustiand  should  aderwanls  release  the  equity,  the  wife  will  be  entitled,  at 
«  his  death,  to  ber  dower  in  the  lands  subject  to  the  mortgage ;  and  if  they 
<  are  sold  under  the  mortgage,  then  to  her  claim  as  for  dower,  in  the  surplns 

proceeds,  if  any  there  should  be.  If,  however,  the  mortgage  was  executed 
ort  a  purchase  before  tbe  marriage,  and  the  husband  releases  the  equity 
aiier  the  marriage,  his  wife's  right  of  dower  is  entirely  gone ;  for  it  never 
attached,  as  the  mortgage  was  executed  iromediately  on  receiving  the 
purchaser's  deed.  In  the  cases  of  Ettrrmn  v.  EUridge,  2  Halsl.  Rep. 
393,  and  Sorter  v.  Porter,  IT  Mass.  Rep.  564,  the  wife's  intereit  in  the 
equity  of  redemption,  in  a  mortgage  executed  by  her  and  her  husband, 
was  held  nol  to  be  sold  by  a  sale  ofher  husband's  equity,  imdet  an  ezecn- 
lion  at  law  agaiikst  him  only;  and  the  purehaaer  at  the  sheriff's  sale  took 
the  land  subject  to  the  widow's  dower.  These  cases  present  a  stioog 
instance  of  the  security  afforded  to  the  wife's  dower  in  the  equitable  estate 
ofher  husband.  But  if  the  mortgagee,  in  such  a  case,  enters  nader  a 
foreclosure,  or  alter  the  forfeiture  of  the  estate,  and  by  virtue  of  his  rights 
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interim,  he  maintain  trover  for   it,  even    against   the  ^^p-  ^"*- 
v-endor  :(rf)  when  the  contract  is  finally  abandoned  by  gi^n^p,  if 

coDiract 
libuMloned. 
{d)  RoberU  v.  Wyatt,  2  Taunt.  268. 

as  mortgagee,  the  wife's  dower  mast  yield  to  his  superior  title ;  for  as 
against  the  title  under  the  mortgage,  the  widow  has  no  right  of  dower,  and 
the  equity  of  redemption  is  entirely  subordinate  to  that  title.  The  wife's 
dower  in  an  equity  of  redemption  only  applies  incase  of  redemption  of  the 
encumbrance,  by  the  husband  or  his  representatives,  and  not  when  the 
equity  of  redemption  is  released  to  the  mortgagee,  or  conveyed.  The 
reason  of  the  American  rule  giving  dower  in  equities  of  redemption  is, 
that  the  mortgagor,  so  long  as  the  mortgagee  does  not  exert  his  right  of 
entry  or  foreclosure,  Ib  regarded  as  being  legally  as  well  as  equitably 
seized  in  respect  to  all  the  world  but  the  mortgagee  and  his  assigns. 
Even  in  the  view  of  the  English  courts  of  equity,  the  owner  of  the  equity 
of  redemption  is  the  owner  of  the  land,  and  the  mortgage  is  regarded  as 
personal  assets.  The  rule  in  several  of  the  states  is  carried  to  the  extent 
of  giving  to  the  wife  her  dower  in  all  trust  estates.  This  is  said  to  be 
the  law  in  New-Jersey,  Pennsylvania,  Maryland,  Virginia,  Kentucky, 
Mississippi,  Ohio,  lUinois  and  Alabama;  but  the  rule  in  those  states 
must  be  understood  to  be  limited  in  the  case  of  trusts  in  which  the 
husband  took  a  beneficial  interest  It  could  not  be  applied  to  trust  es- 
tates in  which  the  husband  was  seized  in  fee  of  the  dry  technical  title, 
by  way  of  trust  or  power  for  the  sole  interest  of  others.  In  all  the  other 
states  except  those  which  have  been  mentioned,  and  except  Louisiana, 
where  the  rights  of  married  women  are  regulated  by  the  civil  law,  and 
except  also  Georgia,  where  tenancy  in  dower  \b  said  to  be  abolished,  the 
strict  English  rule  on  the  subject  of  trust  estates,  is  presumed  to  prevail. 
Though  the  wife  be  dowable  of  an  equity  of  redemption,  she  is,  aAer  her 
husband's  death,  if  she  claims  her  dower,  bound  to  contribute  raleably 
towards  the  redemption  of  the  mortgage.  If  the  heir  redeems,  she  con- 
tributes by  paying,  during  life,  to  the  heir,  one-third  of  the  interest  on  the 
amount  of  the  mortgage  debt  paid  by  him,  or  else  a  gross  sum,  amount- 
ing to  the  value  of  such  an  annuity.  In  England,  the  widow  entitled  to 
dower  in  an  equity  of  redemption  in  a  mortgage  for  years,  has  also,  upon 
the  same  principles  applicable  to  that  analogous  case,  the  right  to  re- 
deem, by  paying  her  proportion  of  the  mortgage  debt,  and  to  hold  over 
until  she  is  reimbursed.  As  to  the  interest  of  a  widow  of  a  mprtgagee, 
the  case  and  the  principles  applying  to  it,  are  different.  A  mortgage  be- 
fore foreclosure,  is  regarded  by  the  courts  of  this  country,  for  most  pur- 
poses, as  a  chattel  interest ;  and  it  is  doubted  whether  the  wife  of  the 
mortgagee  who  dies  before  foreclosure,  or  entry  on  the  part  of  her  bus-  < 

band,  though  after  the  technical  forfeiture  of  the  mortgage  at  law,  by 
non-payment  at  the  day,  be  now,  even  at  law,  entitled  to  dower  in  the 
mortgaged  estate.  The  better  opinion  is,  that  she  would  not  be  entitled) 
as  against  the  mortgagor.  The  New- York  Revised  Statutes  have  settled 
this  question  in  New-York,  by  declaring  that  a  widow  shall  not  be  en- 
dowed of  lands  conveyed  to  her  husband  by  way  of  mortgage,  unless  he 
acquired  an  absolute  estate  therein,  during  the  marriage." 
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^^p-^"-  both  parties,  he  must  return  the  abstract,  and  may  not 
retain  any  copy  of  it  ;(e)  counsel's  opinions  and  observa- 
tions he  may,  it  appears,  retain  if  written  upon  separate 
paper ;(/)  or,  if  written  upon  the  abstract  itself,  he  may 
erase  them  before  returning  it.(g')[lj 

The  vendor,  as  a  general  rule,  pays  for  the  abstract  ;(A) 
*but  on  sales  to  a  company  under  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845,  whether  such 
sales  be  voluntary  or  compulsory,  and  whether  made  by 
absolute  or  merely  statutory  owners,  the  costs  of  the 
abstract  (in  the  absence  of  agreement)  are  thrown  on  the 
company  ;(t)  and  similar  provisions(j )  are  contained  in 
most  of  the  earlier  railway  and  other  similar  acts. 


Vendor 
pays  lor. 

[•131] 

Except  on 

flUMtO 

imilwaj 
eompaaj, 


When 

"  perfect,'* 
within 
meaning  of 
conditiona 
ofaalo. 


When 
«  p«rfect,»» 
aa  ■hewing 
a  sufficient 
title. 


(2.)  As  to  when  the  abstract  is  perfect ; — what  it  mtist 

contain  and  show. 

For  the  purpose  of  conditions,  (fee,  as  to  time,  an  ab- 
stract is  said  to  be  <'  perfect,"  if  it  be  as  perfect  an  abstract 
as  the  vendor  is  able  to  furnish  at  the  time  of  delivery,(Ar) 
although  the  title  shown  by  it  may  be  defective :  an  ab- 
stract is,  in  the  stricter  sense  of  the  term,  "  perfect"  or 

(e)  2  Taont.  277. 

(/)  2  Taunt.  270;  but  see  Sug.  447. 

(£)  Wood v.Court,2S.Atk, Cony, 4$3. 

(A)  Sug.  431. 

(0  7  &  8  Vict.  c.  18,  8. 82. 

{j)  See  In  re  London  and  Greenwich  RaUwa/y  Company y  3  Ha.  22. 

{k)  2  Ha.  Ill ;  and  see,  at  Law,  Blackburn  v.  SmUk,  2  Ezch.  783. 


[1]  *' As  to  the  general  property  in  the  abstract,"  says  Sugden,  "it  is 
hard  to  say  who  may  have  it;  while  the  contract  is  open,  it  is  neither  in 
the  vendor  nor  in  the  vendee  absolutely ;  but  if  the  sale  goes  on,  it  is  the 
property  of  the  vendee ;  if  the  sale  is  broken  off  it  is  the  property  of  the 
vendor.  In  the  mean  time,  the  vendee  has  a  temporary  property,  and  a 
right  to  keep  it,  even  if  the  title  be  rejected,  until  the  dispute  be  finally 
settled  for  his  own  justification,  in  order  to  show  on  what  ground  he  did 
reject  the  title.  If  the  purchase  go  off,  not  only  is  the  abstract  to  be  re- 
turned but  no  copy  to  be  kept,  lest  it  should  be  used  for  a  mischievous 
purpose ;  and  although  the  purchaser  pays  for  the  opinion  yet,  for  the 
same  reason,  that  ought,  it  should  seem,  be  returned  with  the  abstract." 
Sug.  on  Vend.  vol.  2,  p.  53,  54. 
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complete,  when  it  shows  a  perfect  title ;(/)  that  is,  when  ^^""p-^^"'- 
it  shows  that  the  veudor  is  either  himself  competent  to 
ooQvey  to,  or  can  otherwise  procure  to  be  vested  in,  the 
purchaser,  the  legal  and  equitable  estates  free  from  in* 
cumbrances.(fi») 

For  instance,  the  non-registration  of  deeds,  which  can  pS^^' 
be  registered,(n)  the  existence  of  incumbrances,  when  the  ^'J^^' 
incumbrancers  can  be  compelled  to  receive  their  money  uoT^  ^^ 
and  join  in  the  conveyance,(o)  the  legal  estate  being  out- 
standing in  a  married  woman,  whose  interest  is  bound  by 
an  order  of  the  Court  of  Chancery,(p)  are  not  imperfec- 
tions of  title.[l] 

*But  consistently  with  the  terms  of  the  above  proposi-      [*132] 
tion,  where  vendors  cannot  give  to  or  procure  for  the  pur- 
chaser, a  valid  discharge  for  the  purchase  money,  the 
title  is  defective.(9) 

(0  2  Ha.  Ill;  Sag.  445. 

(m)  See  and  consider,  Lord  Braybrocke  v.  Inskip,  8  Yes.  436,  and 
other  cases  cHed,  Sag.  445. 

(»)  Sog.  446. 

(0)  Bid, :  T\nonsend  v.  Champemownj  I  Yo.  A  J.  449 ;  and  see  9  MoU. 
583 ;  bat  not  if  their  concurrrence  cannot  be  compelled ;  see  Page  v. 
Adam,4BeaT.9G9. 

(p)  Jimptim  Y.  POckerSy  1  Coll.  13. 

(f )  FMes  y.  Peacock,  13  Sim.  538. 


■  » 


[1]  The  abstract  ought  to  mention  every  incambrance  whatever,  affec- 
ting the  estate,  and  should  therefore  contain  an  account  of  every  judg- 
ment, by  which  it  is  affected ;  but  equity  considers  it  complete  whenever 
it  appears,  that,  upon  certain  acts  done,  the  legal  and  equitable  estates 
will  be  in  the  purchaser  which  may  be  long  before  the  title  can  be  com- 
pleted. Although  the  estate  is  sold  free  from  incumbrances  and  the  ab- 
stract shows  an  amount  of  incambrance  exceeding  the  purchase  money, 
yet  it  must  be  considered  that  the  seller  can  make  a  good  title ;  nor  can 
any  objection  be  made  on  the  ground  of  an  incumbrance  where  the  in- 
cumbrancer may  be  brought  in  and  be  compelled  to  join  in  the  convey- 
ance, nor  to  the  want  of  registry  of  any  deed  for  where  there  Is  no  other, 
subsequent  purchaser  who  has  registered  his  conveyance,  the  objection  is 
capable  of  being  removed  at  any  time  before  the  completion  of  the  pur- 
chase, but  of  course,  the  objection  must  be  removed  in  due  time.  This 
nde  is  properly  confined  to  cases  where  the  seller,  and  persons  who  are 
trustees  for  him,  can  make  a  title ;  for  if  the  concurrence  of  a  stranger 
is  necessary,  and  he  is  not  bound  to  join  the  abstract  cannot  be  deemed 
perfect  until  it  shows  that  he  has  given  perfection  to  the  title.  See  1 
Sag.  on  Yend.  58. 
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Chap.  Vm. 

Should  itata 
written 
eoDwot  of 
panies 
a^reeioK  to 
Join  in  aale. 

And  this  ia 
not  always 
■ufiidtat 


Moat  thow 
where  out* 
■landing 
legal  eatata 
is  vested. 


Showins 
future  right 
to  property, 
inaufficienl 
at  law ; 
gembiA, 


AeincaM 
of  mortgage 
which 
cannot  be 
diicharged. 

[•133] 

Incum- 
braocaa; 
whether  a 
dali$ct  in 
title  in 
equity. 


And  the  mere  statement  on  the  face  of  the  abstract  that 
a  party  who  is  not  compellable  has  agreed  to  join,  al- 
though usual,  is,  of  course,  insufficient ;  a  written  agree- 
ment to  concur  should,  in  strictness,  be  procured  and  ab- 
stracted :  nor  is  such  agreement  sufficient,  if  it  do  not  ab- 
solutely  bind  the  interest  of  the  party  signing  it ;  e.  g.,  a 
title  dependent  on  an  agreement  by  a  tenant  in  tail  to 
suffer  a  recovery,  or  execute  a  disentailing  deed,  would 
be  imperfect.(r) 

So,  if  the  legal  estate  be  outstanding,  the  abstract  must 
show  in  whom  it  is  vested  ]{s)  the  existence  of  the  rule 
appears  to  be  recognized  in  the  judgment  in  Avarne  v. 
Br(yum^{t)  although  the  court,  upon  the  case  before  it, 
came  to  an  apparently  contradictory  decision ;  but  the  re- 
porter's note(u)  seems  to  intimate  that  there  was  some 
miapprehension  as  to  the  facts. 

The  expression  used  by  Lord  Eldon(t7)  is,  that  the  ab- 
stract is  complete,  ''  whenever  it  appears  that,  upon  cer- 
tain acts  done,  the  legal  and  equitable  estates  will  be  in 
the  purchaser :"  it  is,  however,  conceived  that,  at  least  ia 
a  Court  of  Law,  it  would  not  be  sufficient  for  the  abstract 
to  show  merely  a  future,  (although  certain  and  early,)  right 
to  the  property ;  for  instance,  the  existence  of  an  incum- 
brance wliich  cannot  be  discharged  on  or  before  the  time 
fixed  for  completion,(ir)  would,  it  is  conceived,  ainount  at 
*law  to  a  defect  of  title :  in  equity,  as  a  general  rule,  mort- 
gages and  other  incumbrances  are  considered  merely  mat- 
ters of  conveyance  ]{x)  and  this  doctrine  has  even  been 
extended  to  cases  where  the  property  was  mortgaged  to 
an  amount  considerably  exceeding  its  value  \{y)   tbey 


(r)  Letoin  v.  GueU,  1  Russ.  325;  3  A,  4  Will.  IV.  c.  74,  s.  47. 

(5)  Wyniie  v.  Griffith,  1  Russ.  2. 

(0  14  Sim.  303. 

(u)  See  p.  308. 

(t?)  8  Ves.  436. 

(w)  See  (a  case  depending  on  the  specialty  of  the  contract)  Fwkf 
V,  Hoggart,  14  Jur.  757.  A  mortgagee,  we  may  remark,  need  not  receive 
his  money  before  the  day  fixed  for  redemption,  although  previously  tendered 
with  interest  up  to  such  Hay ;  Brovm  v.  Cofe,  14  Sim.  427. 

{x)  Tbwnsend  v.  Ckamperrunon,  I  You.  &  J.  449. 

(y)  Stephen  v.  Gujfpy,  and  Ratcson  v.  Tasburgh,  cited  1  You.  &.  J.  430. 
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seem,  however,  to  have  been  decided  on  the  principle  that  ^^p-  v»'- 
the  vendor  had  the  legal  power,  if  he  used  the  necessary 
means,  of  procuring  a  conveyance ;  and  the  conclusion 
would,  it  is  conceived^  be  different,  if,  by  reason  of  an 
agreement  for  the  continuance  of  the  charge,  or  otherwisoi 
the  vendor  had  no  right  to  call  on  the  incumbrancer  to 
join  in  the  conveyance.(2;)  Lord  Langdale  observes,  on 
the  general  question,  "  Where  an  interest  is  vested  in  a  • 
party  to  secure  a  right,  the  satisfaction  of  which  right  en- 
titles the  party  who  has  sold  the  estate  to  call  for  a  con- 
veyance,  then  the  court  considers  it  a  question  of  convey- 
ance only ;  but  I  think  it  has  never  gone  further  than 
that":(a)  in  which  it  seems  to  be  assumed  that  the  right 
is  capable  of  being  satisfied  at  the  time  when  the  question 
of  title  or  no  title  arises.    At  any  rate  it  may  be  consider-  Tioegond 

althoiiffh 

ed  that  the  title  is  perfect,  whenever  it  appears  that  under  iam^iatA 
the  contract  the  purchaser  either  already  has,  or  will  ^^^ 
necessarily,  before  the  time  fixed  for  completion,  be  able 
to  acquire  an  immediate  and  indisputable  right  to  the 
legal  and  equitable  estates  ;  even  although  the  absence 
of  parties,  or  other  circumstances,  may  considerably  delay 
the  conveyance. 

It  has,  in  fact,  been  held,  that  a  good  title  was  deduced,  wiwtiiar 
when  it  appeared  by  the  abstract  that  the  vendor  was  ^"^'.^^^ 
tenant  in  tail  in  possession  and  able  to  convey  the  fee  sim-  {J^^^f ?[ 
pie  by  an  enrolled  conveyance  :(6)  this  decision,  so  far  *as  JJiion^^ 
it  may  tend  to  establish  that  such  a  vendor  is  not  bound      [*^3M 
at  once  to  execute  a  disentailing  assurance  and  limit  the 
fee  simple  either  to  his  own  use  or  to  his  appointment, 
seems  open  to  observation ;  it  is  clear  that  his  contract  ** 

would  give  to  the  purchaser  no  right  which  he  could  en- 
force in  the  event  of  the  vendor's  death  before  the  execu- 
tion of  the  conveyance ;  which  sufficiently  distinguishes 
it  from  the  case  put  by  the  plaintiff's  counsel,  of  a  contract 
entered  into  by  a  tenant  for  life  with  a  power  of  sale :  for 
a  con  tract  to  exercise  such  a  power,  if  entered  into  for  valu- 
able consideration,  would  be  enforced  in  equity  against 

(z)  See  2  Moll.  583, 4  Bcav.  969. 

(a)  Sideboikam  v.  BarringUm,  3  Beav.  538. 

(^)  CatteU  Y.  CarraU,  4  Y.  &  C.  Ex.  228. 


certain  ca 
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"^-  ^^-  Temaindermen  ;(c)  whereas,  in  the  case  of  the  tenant  in 
tail,  the  jurisdiction  of  equity  is  expressly  excluded  by 
statute  (d)  and  it  is  evidently  unreasonable  that  a  purcha* 
ser  should  be  put  to  the  expense  of  investigating  the  title 
and  preparing  his  conveyance,  when  the  death  of  the 
vendor  would  deprive  him  of  the  estate,  and  possibly  leave 
him  without  available  remedy  for  recovery  of  his  costs, 
and  deposit  (if  any  has  been  paid.) 

(3.)  As  to  what  abstract  should  be  furnished  in  v€arious 

cases. 

^^JSZt*^       ^^  ^"®  tenant  in  common  purchase  of  another,  he  is  en- 
yj^j^  In  titled  to  an  abstract  of  their  general  title  ;(c)  the  rule,  how- 
ever, may  perhaps  be  different  in  the  case  of  a  partner 
;%^    purchasing  his  co-partner's  share  of  the  partnership  lease- 
hold premises.(/)[l] 
STaBoti^      Upon  the  sale  of  lands  allotted  under  an  Inclosure  Act, 
the  abstract,  down  to  the  award,  must  be  that  of  the  title 
to  the  lands  in  respect  of  which  the  allotment  was 
made  :{g)  when  the  allotment  has  been  made  indiscrimi- 
[*1351      nately  *in  respect  of  lands  held  under  different  titles,  all 

such  titles  must  be  shown  by  the  abstract.(A) 
ui£^n  Where  the  estate  has  been  taken  in  exchange  at  com- 

•^change.  ^^^  ^^^  ^^  under  mutual  conveyances  with  eviction  clau- 
ses, the  abstract  must,  down  to  the  exchange,  show  the 

(c)2Sug.Pow.  118. 

{d)  3  and  4  Will.  IV.  c.  74,  s.  47. 

(e)  Morris  v.  KearsUy,  2  Y.  A;  C.  139. 

(/)  IfAio  y.  Law,  9  Jar.  745. 

(g)  Sug.  439. 

(A)  See  and  consider  King  y.  Moody,  3  St.  579. 

[1]  If  two  persons  be  tenants  in  common,  and  hold  under  the  same  title, 
as  in  the  case  of  partners  baying  real  property,  or  holding  sach  property 
bought  by  one  of  them,  a  contract  to  sell  by  the  representatiyes  of  the  one, 
to  the  suryiyor,  with  a  stipalation  that  the  sellers  should  deliyer  to  the 
purchaser  at  at  their  own  expense  "  an  abstract  of  their  title,"  means  an 
abstract  of  the  general  title,  and  it  is  not  to  be  confined  to  the  acts  of  the 
deceased  partner,  and  the  title  under  him,  although  the  purchaser  was 
bound  by  the  contract  to  purchase  subject  to  all  imperfections  of  title  be- 
fore the  commencement  of  the  title  of  the  deceased  parmer ;  so  that  a  man 
may  be  entitled  to  an  abstract  of  the  title,  and  yet  be  compelled  to  accept 
the  title  itself  as  it  stands.    See  Sug.  on  Vend.  vol.  2,  p.  ^. 
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titles  to  both  estates  ;(t)  unless,  in  the  case  of  a  common-  chap,  virt. 
law  exchange,  (as  to  the  future  operation  of  which  see  8 
and  9  Yict  c.  106,  s.  4,)  the  estate  given  in  exchange  has 
since  been  aliened,(  J)  and  the  vendor  can  prove  the  alien* 
ation. 

Where  the  estate  has  been  taken  in  exchange  under  the  SklSfti 
acts  authorizing  the  exchange  of  ecclesiastical  propert7,(i:)  froi^^^ 
or  under  an  Inclosure  Act,  or  the  provisions  of  the  4  &  6  on^7i!f^' 
Will.  lY.  c.  30,  (authorizing  the  exchange  of  conunon  *^°*^^^ 
lands,)  the  title  down  to  the  exchange  must  be  that  of  the 
estate  given  in  exchange :  Sir  E.  Sugden^  in  fact,  (speak- 
ing of  exchanges  under  Inclosure  Acts,)  states,  that  ''  the 
title  of  the  person  holding  the  estate  is  the  only  one  relat- 
ing to  it"  ]{l)  this  may  be  admitted  if  the  validity  of  the 
exchange  be  assumed :  but,  as  such  exchanges,  and  also 
exchanges  of  common-field  lands  under  the  4  &  6  Will. 
IV.  c.  30,  are  only  authorized  to  be  made  by  or  with  the 
consent  in  writing  of  persons  having  certain  specified  in- 
terests in  both  estates,(m)  it  is  conceived,  that  in  such  cases 
an  abstract  can  scarcely  be  regarded  as  perfect,  *unless  it      [*136] 
disclose  at  least  so  much  of  the  prior  title  to  the  estate 
taken  in  exchange  as  may  be  sufficient  to  show  that  the 
transaction  was  within  the  provisions  of  the  act :  but  where 
the  estate  has  been  taken  in  exchange  under  the  Common 
Inclosure  Act,  8  &  9  Yict.  c.  118,  the  single  title  alone 
seems  necessary ;  as  the  act  contains  a  provision  making 
the  award,  when  confirmed,  conclusive  evidence  that  the 

(t)  Sng.  432. 

( j)  1  Jarm.  Con  v.  by  S.  75. 

(*)  66  Geo.  in.  c.  147,  see  s.  3 ;  and  56  Geo.  III.  c.  52 ;  and  1  Geo.  IV.  c. 
6.  See,  as  to  confirmation  of  \roid  exchanges,  by  the  tithe  commutation 
commissioners,  5  and  6  Vict.  c.  54.  s.  7. 

(0  Page  432. 

(m)  See  4  and  5  Will.  IV.  c.  30,  ss.  2, 4,  and  25,  in  which,  note  the  words, 
"  according  to  the  provisions,"  &c. ;  and  6  and  7  Will.  IV.  c.  115,  s.  35. 
See  also  3  and  4  Vict.  c.  31,  s.  1,  which,  in  cases  falling  within  the  act, 
makes  the  award  conclusive  evidence  that  the  provisions  of  the  general 
Inclosure  Act,  and  of  the  6  and  7  Will.  IV.  c.  115,  have  been  complied 
with,  and  that  all  necessary  consents  have  been  given :  but,  query,  whether 
this  meets  the  difficulty  in  the  case  of  an  exchange  ]  it  would  rather  seem 
to  refer  merely  to  such  consents  as  are  requisite  to  the  validity  of  the  In- 
closure. 

21 


136  THE  ARSTRACT. 

<5h>p  vni.  directions  of  the  act  have  been  complied  with,  and  declar- 
ing that  every  allotment,  exchange^  &c.,  specified  and  set 
forth  in  the  award,  shall  be  binding  and  conclusive  on  all 
persons  whomsoever.(n)    So,  also,  if  the  title  be  described 
in  the  particulars  or  conditions  as  arising  under  an  ex« 
t         change  by  virtue  of  an  award  under  an  Inclosure  Act,  it 
is  sufficient  if  the  abstract  show  a  title  by  award  in  respect 
'    ^     of  other  lands  and  common  rights,  without  showing  the 
particulars  of  the  exchange ;  and  if  the  agreement  be  that 
the  title  shall  commence  with  the  award,  the  purchaser 
cannot  require  the  title  of  the  lands  given  in  exchange  for 
those  contracted  to  be  sold.(o) 
ukw  m  Where  the  title  depends  upon  an  exchange  under  the 

fro^?^*      1  &  2  Geo.  lY.  c.  92,  (authorizing  the  exchange  of  charity 
^^'       lands,)  the  abstract  must  show  the  title  as  well  to»  the 
lands  given  as  to  the  lands  taken  in  exchange ;  inasmuch 
as  the  right  of  re-entry  in  case  of  eviction  is  expressly  re- 
served to  the  charity  trustees  ;(p)  and  it  is  conceived,  that 
the  purchaser  may  require  evidence  of  the  land  given  in 
exchange  having  been  quietly  enjoyed  by  the  charity. 
whirJhThLi        The  title  to  terms  of  years  attendant  upon  the  inheri- 
tomu.         tance,  and  which  are  considered  to  have  merged  under  the 
8  &  9  7ict.  c.  112,  must  still  be  traced  so  as  to  show  ia 
whom  they  were  vested  at  the  time  when  they  became 
[*137]      'subject  to  the  operation  of  the  act ;  viz. :  by  abstracting, 
if  practicable,  the  deed  creating  the  term,  and  the  mesne 
assignments:  these  latter,  however,  may  be  abstracted 
very  concisely  :{<i)  the  act,  it  may  be  remarked,  does  not 
appear  to  extend  to  copyholds,  or  customary  freeholds  :(r) 
and  it  seems  doubtful  whether  the  first  and  second  sections 
extend  to  any  hereditaments  other  than  land  technically 
so  called.(^) 
Of  enfnn-        Upon  a  salc  of  land  formerly  copyhold,  the  abstract 
koida.        must  trace  the  copyhold  title,  and  also  the  lord's  title  to 

(?i)  Sect.  105 ;  and  see,  as  to  partitions  by  the  commissioners,  11  and  12 
Vict.  c.  99,  ss.  13, 14. 
(p)  CaUeU  V.  CarraU,  4  Y.  and  C.  Ex.  228. 
(p)  See.  sect.  9  of  Act. 
(?)  Sug.  436. 

(r)  See  Dav.  Concise  Prec.  79. 
(5)  Ibid.  75,  Id. 
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the  manor,  down  to  the  enfranchisement  ]{t)  and  it  is  said  ^*p-  ^^' 
that  a  purchaser  may  further  require  evidence  of  the  ma- 
nor having,  since  the  enfranchisement,  been  enjoyed  con- 
formably with  the  title  shown  by  the  abstract.(u) 

Upon  a  sale  of  leaseholds,  the  abstract  must,  (except  in  orieaM- 
the  case  of  a  bishop's  lease, )(i;)  show  the  lessor's  title,  as  ^^^^ 
well  as  the  subsequent  title  to  the  term  ]{to)  even  although  <^"<^ 
the  lessors  were  a  corporation,  and  the  lease  be  one  of 
long  standing  ]{x)  the  decision,  as  to  the  non-production 
of  the  bishop's  title,(y)  was  on  the  ground  of  the  lease 
having  been  granted  in  a  mode  prescribed  by  an  act  of 
parliament,  and  upon  the  presumed  notoriety  arising  from 
the  use  of  the  episcopal  seal ;  and  would  seem  to  apply 
to  leases  granted  by  a  dean  and  chapter,  and  possibly  to 
other  cases :  and  the  general  rule  does  not  apply  when 
the  purchaser  enters  into  the  contract  with  notice  that 
the  freehold  title  cannot  be  produced  i{z)  nor  does  it  ap- 
pear clear  that  the  rule  applies  where,  on  the  sale  of  a 
lease  of  *great  antiquity,  the  Fendor  shows  the  creation  [*138] 
of  the  term,  and  deduces  the  leasehold  title  for  the  last 
sixty  years.(a)  Where,  however,  the  purchaser  can  re- 
quire the  lessor's  title,  it  would  appear,  upon  principle, 
that  he  might  also  require  evidence  of  the  freehold  hav- 
ing been,  since  the  demise,  enjoyed  conformably  with  the 
earlier  title. 

Upon  a  sale  of  renewable  leaseholds,  if,  (as  generally  gf  iJJJJ^ 
happens,)  the  subsisting  lease  be  expressed  to  be  granted  ^^^ 
in  consideration  of  the  surrender  of  the  prior  lease,  the 
abstract  must  show  that  the  surrenderor  was  the  equi- 

(t)  Sag.  433 :  bat  as  to  cases  where  the  enfranchisement  has  been  onder 
the  general  act,  4  and  5  Vict.  c.  35,  see  s.  64  of  Act ;  et  quare, 

(«)  ]  Jarm.  Cony,  by  S.  83. 

(r)  Fane  y.  Spencer,  2  Mer.  430. 

(w)  S(nUerY.Drake,bB,&,M.9^]  BaUr.  Betty,  4 Man. & Gr.  410 ; 
Sag.  492. 

(x)  Purvis  T.iZayer,  9  Pri.  488;  see  p.  522. 

(y)  Fane  y.  Spencer,  2  Mer.  430. 

{z)  Sag.  493. 

(tf)  IJarm. Cony. by S. 69. 
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^^P-  ^^-  table  as  well  as  the  legal  owner  of  the  surrendered 

lease.(6) 
or  leuM  for     If  the  lease  be  held  for  lives,  evidence  must,  of  course, 
'^         be  given,  that  the  lives  are  in  existence ;  and  this,  although 

there  be  a  covenant  for  perpetual  renewaL(c) 
or  thtfM  In      Upon  a  sale  of  shares  in  mines,  the  purchaser  is  not 

mines.  *  '  * 

entitled  to  a  regular  abstract  of  title  to  the  mines  them- 
selves, as  if  he  were  purchasing  a  share  in  the  land  in 
which  they  are  worked,  but  he  is  entitled  to  such  evi- 
dence of  the  constitution  of  the  company,  and  of  the  na- 
ture of  the  title  under  which  the  mines  are  worked,  as 
will  show  that  the  subject-matter  of  the  purchase  is  what 
it  professes  to  be,  and  that  the  proposed  form  of  transfer 
will  give  him  a  valid  title  to  the  sbares.({2) 

Of  pew..  Upon  the  sale  of  a  messuage  with  pews  claimed  as  ap- 
purtenant thereto,  the  right  to  the  pews  must  be  proved, 
either  by  the  grant  from  the  ordinary,  or  by  evidence  of 
prescription.(e) 

Must  extend     As  to  the  Commencement  of  the  title, — upon  a  sale  of 

over  what 

period-eix.  ffceholds,  or  (it  is  conceived)  of  copyholds  or  renewable 

leaseholds,  the  title  must  go  back  at  least  sixty  years.(/  ) 

[*139]         ^The  title  to  an  advowson  must  be  carried  back  at  least 

jJn  on  ^  one  hundred  years  ]{g)  and  the  abstract  should  be  accom- 

▼  weon.  pg^jjjgj  jjy  ^  jjgj  ^^  ^^^^  prcscH ta tlous  duriug  the  period  over 

which  it  extends  ;(A)  the  rule,  it  is  conceived,  is  the  same, 
whether  the  advowson  be  sold  as  in  gross  or  appendant ; 
for,  although  a  sixty  years'  title  might  be  sufSicient,  if  it 
could  be  shown  that  the  advowson  was  in  fact  append* 
ant  to  the  principal  estate,  yet  the  purchaser,  it  may  be 
contended,  has  a  right  to  see  that  no  severance  of  the  ap- 
pendancy  is  disclosed  by  the  earlier  title. 
Mnetshow       Upon  the  sale  of  a  reversionary  interest,  whatever  may 

creation    of 

(b)  Coppin  V.  F^emykough,  2  Bro.  C.  C.  291 ;  Hodgkinson  y.  Cooper^  9 
Beav.  304. 

(c)  Anderson  v.  Higgitis,  1  J.  &  L.  718. 

(d)  Curling  v.  Flight,  2  Ph.  613 ;  see  6  Ha.  41 . 

(e)  As  to  which  see  a  late  case  of  Pepper  v.  Barnard,  7  Jur.  1128 ;  13  L. 
J.,N.S.a.B.361. 

(/)  Cooper  y.  Emery,  1  Ph.  388 ;  Hodgkinson  v.  Cooper,  ubi  supra, 
(g)  See  3  and  4  Will.  IV .  c.  27,  s.  30. 
(A)  Sug.  487. 


THE  ABSTRACT.  139 

06  its  antiquity,  the  abstract  must  go  back  sufficiently  far  ch'P-  vp'- 
to  show  its  creation  ;  and  should  also  show  that  the  estate  revereiinair 
has  been  enjoyed  in  possession,  conformably  with  the  in-  i»i«  thereof. 
strument  which  created  the  reversionary  interest  :(i)  this, 
however,  only  applies  to  the  sale  of  reversionary  interests 
commonly  so  called,  and  not  to  the  sale  of  an  estate  sub- 
ject to  an  attendant  term ;  in  such  a  case  it  is  sufficient 
to  show  a  good  sixty  years'  title  to  the  freehold,  and  to 
the  possession  of  the  term,  abstracting  also  the  deed  cre- 
ating the  term  ;  and  even  if  this  be  lost,  the  loss  is  said 
to  be  immaterial.(  j) 

Upon  the  sale  of  an  old  term  of  years,  it  is  sufficient  if  tyyjS^uiS 
the  abstract  show  the  creation  of  the  term  and  a  sixty  whe^^/TJi^ 
years'  title  to  the  possession,  omitting  the  intermediate  ^"*''^' 
title ;  nor  will  the  absence  of  the  deed  creating  the  term 
render  the  title  unmarketable.(i:) 

Upon  the  sale  of  tithes  held  as  a  lay  property,  or  of  any  ^J^J^Jj[. 
other  property  held,  (as  such  tithes  must  be,)  under  a  JirfPS^^ 
grant  from  the  crown,  the  abstract  should  set  forth  the  SS>i^'!SSr 
original  grant,  and   then,  omitting  intermediate  instru-  ^S^ 
ments,  take  ^up  the  history  so  as  to  show  a  good  sixty      [*140] 
years'  title  ;(2)  so,  where  the  tithes  are  considered  to  have 
been  merged  by  the  tithe-owner  under  the  late  acts,  and 
the  estate  is  sold  as  tithe-free,  the  early  title  to  the  tithes 
must  be  similarly  deduced.(m) 

If  the  purchaser  have  agreed  not  to  call  for  the  legal  SreS'S^^ie 
estate,  this  will  not  shorten  the  period  over  which  a  title  JJJwiy  eq«f 
must  be  shown  to  the  equitable  estate :  and  it  must  also  ^^^^** 
be  shown  that  no  adverse  use  can  be  made  of  the  legal 
estate.(n) 

(4.)  As  to  the  preparation^  contents^  and  delivery  of  the 

abstract. 

The  abstract  must  always  commence  with  a  document,  Mtl8^  if  p<w. 

sible,     com* 

(t)  1  Jarm.  Conv.  by  S.  61, 

ii)  1  Pre8t.Abftt.249. 

(ft)  1  Jann.  Coim.  by  S.  69 ;  I  Prest.  Abst.  25, 249. 

(0  1  Jann.  Conv.  by  S.  68 ;  Sag.  487. 

(m)  Ibid. 

{n)  Sug.  495. 
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^>p-  ^"-  of  at  least  the  requisite  age,  if  the  vendor  have  one  ;(o) 
?dS?Smrni*|  ^"^  neither  can  a  purchaser  require,  nor  would  the  vendor's 
{*d*^  bTllb?^'  solicitor  be  justified  in  furnishing  an  abstract  of  deeds 
'^^^ '      prior  in  date  to  that  which  would  constitute  a  good  root 

^rod°°^  If  ^^  ^^^'^  '^^^  ^^^  purchaser,  however,  may  require  the  pro- 
tojjndort  dtiction  of  every  document  in  the  vendor's  possession,  how- 
ever ancient.(^)[l] 

{o)  2  Sug.  V.  and  P.  138, 10th  ed. 

Ip)  Sug.  432. 

Iq)  1  Jarm.  Conv.  by  S.  63. 

[1]  In  making  a  brief  of  title,  the  practitioner  shonld  be  carefal  to 
place  every  deed  and  other  paper  in  chronological  order.  The  date  of 
each  deed,  the  names  of  the  parties,  the  consideration,  the  descriptiuii  of 
the  property,  should  be  particularly  noticed,  and  all  covenants  shonld 
also  be  particularly  inserted. 
Sugden  gives,  in  substance,  the  following  directions : — 
Every  abstract  shonld  state,  in  the  heading,  whose  title  it  is,  and  for 
what  interest.  The  solicitor  shonld  abstract  every  document  upon  which 
the  title  depends,  or  upon  which  any  difficulty  has  arisen.  Wherever  he 
begins  at  the  root  of  the  title,  he  ought  to  abstract  every  subsequent  deed, 
and  if  he  were  to  suppress  any,  by  which  the  purchaser  should  be  dam- 
nified, he  would  be  answerable  for  the  loss.  Where  an  estate  has  been 
purchased  in  parcels,  under  different  titles,  every  title  should,  of  course, 
be  treated  separately,  until  they  all  unite  in  one  common  title.  The  par< 
ties  should  be  stated,  with  their  descriptions,  shortly,  if  deemed  necessary. 
Recitals  shonld  be  introduced  as  such,  where  they  occur,  and  not  as  sqIk 
stantive  statements  of  fact.  The  deed,  etc.,  already  abstracted,  may  be 
stated  to  be  recited,  but  an  abstract  of  the  recitals  could  not  be  justified. 
The  witnessing  part  is  always  introduced  as  such.  It  should  state  the 
consideration  and  the  motive  or  object  of  the  parties,  where  that  is  set 
forth.  The  granting  part  sbould  be  stated  in  the  very  words,  but  of  coarse, 
not  repeating  them ;  and,  the  exact  words  nsed  in  convejring  the  estate 
unto  the  grantee,  etc.,  should  be  stated.  The  parcels  should  be  stated  ac- 
curately, but  not  at  unnecessary  length ;  and  they  should,  in  subsequent 
instruments,  only  be  referred  to,  unless  a  new  or  some  additional  descrip- 
tion is  introduced,  which  should  be  stated.  An  exception  in  the  deed  re- 
lating to  the  property  sold  should,  of  course,  be  abstracted.  The  haben- 
dum should  be  stated  in  the  very  words  as  regards  the  grantee,  his  heirs, 
etc.,  or  unto,  and  to  the  use  of  him,  etc.  Upon  this  point,  the  person  ab- 
stracting should  not  exercise  his  judgment,  but  copy  the  words.  The 
limitations  and  uses  should  be  accurately  stated.  Where  the  common 
words  are  accurately  introduced,  the  efiect  of  them  only  should  be  stated. 
If  there  are  trusts,  they  should  be  stated,  with  all  the  conditions  and  re- 
quisitions attached  to  them,  unless  they  never  arose — in  which  case,  the 
fact  should  be  stated,  and  the  trusts  simply  referred  to.  Powers  should  be 
stated  shortly,  unless  they  have  been  exercised,  as  in  the  case  of  a  power 
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As  a  general  rule,  the  first  abstracted  documents  should  ^»»p  ^^ 
purport  to  deal  with  the  entire  legal  and  equitable  estates  mu*  com. 
in  the  property,  or  should  at  least  afford  prima  facie  evi-  whatdescnp 
dence  that  the  title  to  such  legal  and  equitable  estates  was,  nwQtuarooc 
at  the  date  of  such  documents,  consistent  with  the  title  as 
subsequently  deduced :  they  should  not  be  dependent  for 
their  validity  upon  any  previous  instrument :  and  should 
contain  nothing  raising  a  fair  doubt  whether  the  parties 
claiming  the  interests  there  purported  to  be  dealt  with, 
were  in  fact  entitled  so  to  deal  with  them. 

'Thus,  a  general  devise  in  a  will  of  real  estate  is  an      Tl^l] 
insufficient  root  of  title ;  there  being  nothing  to  show  that  wSi  wHtahi- 
the  property  in  question  was  intended  to,  or  could,  have  dJyK?*"*^ 
passed  by  it ;  the  conveyance  to  the  testator  should  be 
abstracted;  or,  if  there  are  no  earlier  deeds,  evidence 
should  be  furnished  of  his  seisin  at  the  date  of  his  will : 
and  even  a  specific  devise  is  not  an  eligible  root  of  title. 

Thus  also,  it  is  conceived,  a  mortgage  for  a  term  of  ^^^ 
years,  or  a  lease,  is  an  improper  commencement  of  an  Sm^^A 
abstract  of  title  to  the  fee  simple,  where  the  vendor  has  ^^*^' 
earlier  documents ;  unless,  perhaps,  in  cases  where,  inde- 
pendently of  the  mere  fact  of  the  demise,  (which  might  be 

of  sale  and  exchange,  or  power  to  appoint  new  trustees,  the  material  parts 
of  which  should  be  stated  where  it  has  been  executed.  A  power  to  lease 
seldom  requires  to  be  more  than  referred  to.  So,  powers  to  trustees  to 
give  receipts  need  only  be  stated  in  those  words,  unless  where  the  pur- 
chaser is  to  pay  his  money  tmder  that  authority.  Where  there  is  such  a 
power,  the  trusts  of  the  money  are  not  to  be  stated,  or  only  shortly.  The 
UBoai  covenants— -for  example,  the  common  covenants  for  title — should 
be  referred  to  as  such ;  but,  any  special  matter  should  be  abstracted. 
Where  a  receipt  is  endorsed,  that  should  be  stated,  and  by  whom  it  is 
signed.  In  cases  of  intestacy  of  freehold  estates,  it  is  desirable  to  state 
how  the  intestacy  is  proved,  as  for  example,  by  letters  of  administration, 
which  are  the  best  proof.  And  generally,  all  the  evidence  in  support  of 
&cts  recited  or  stated,  should  be  referred  to.  In  abstracting  wills,  where 
the  usual  technical  terms  are  not  used,  it  is  necessary  to  state  the  exact 
terms  of  the  devise,  and  all  modifications  of  it,  by  proviso  or  otherwise, 
should  be  accurately  stated.  No  particular  directions  can  be  given  as  to 
decrees.  The  nature  of  the  question  will  point  out  whether  it  is  neces- 
sary to  do  more  than  abstract  the  data,  parties,  and  declaratory  part  of  the 
decree.  Where  there  is  a  reference  to  the  master  important  to  the  title, 
the  result  should  be  stated,  with  the  order  or  decree,  on  further  direc- 
tion. 
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<^p  v^'"-  attributed  to  a  power,  or  to  a  mere  chattel  interest  in  the 
grantor,)  the  instrument  contains  matter  which  furnishes 
a  fair  presumption  that  he  was  the  absolute  owner  in  fee. 
A  vendor,  however,  in  possession  of  earlier  documents, 
could  not  be  advised,  (except  under  very  special  circum- 
stances,) to  commence  his  abstract  with  a  lease ;  as  it 
would  almost  inevitably  lead  to  expensive  discussions 
with  the  purchaser.    And  where  a  lease  is  relied  on,  it  is 
necessary,  unless  it  expired  before  the  time  of  living  me- 
mory, to  show  that  the  lessee  had  actual  possession  of  the 
estate  (r) 
Srtr^rat        Thus  also,  an  instrument  relied  upon  as  an  exercise  of 
^fi^im.  *  power  should  be  preceded  by  the  instrument  creating 
v^t^?^     the  power ;  and  the  admittance  to  copyholds  should  be 
•trument.     preceded  by  the  surrender ;  and  a  recovery  deed  by  the 

deed  creating  the  entail.(^) 
Except  in  «  jf^  howevor,  such  deed  is  lost,  and  possession  has  gone 
Sfprior^  along  with  the  estates  created  by  the  recovery  for  a  consi- 
"''^•°''  derable  length  of  time,  and  the  presumption  is  in  favor  of 
the  recovery  having  been  duly  suffered,"  the  loss  of  the 
deed,  and  want  of  evidence  of  its  contents,  are  no  objec- 
[*1421      tion  *to  the  title,(/)  and  the  same  principle  would  probably 

apply  in  the  absence  of  a  deed  creating  a  power.(u) 
Nor  with         So,  if  the  first  abstracted  document  contain  recitals  or 

document  ' 

throws  a  Other  matter  throwing  a  reasonable  doubt  upon  the  title  as 
oMittae.  respects  the  contents  or  construction  of  the  earlier  docu- 
ments, the  purchaser  may  require  the  vendor,  not  only  to 
produce,  but  also  to  abstract,  so  much  of  the  prior  title  as 
may  be  sufficient  to  remove  such  doubt ;  but,  in  the  ab* 
sence  of  such  reasonable  doubt,  the  mere  fact  of  earlier 
documents  being  recited  would  not  entitle  the  purchaser 
to  an  abstract  of  them,  although  he  may  require  their  pro^ 
duction  if  in  the  vendor's  possession  or  power  ;(t7)  and  it 
is  sufficient  to  produce  (without  abstracting)  an  instru- 

(r)  Oarkson  y.  Woodhouse,  5  Dam.  db  E.  412;  Burt.  Comp.  pi.  42a 
(5)  1  Jann.  Conv.  by  S.  67. 
(0  Coussmaker  v.  Sewell,  Bug.  486. 
(tt)  See  NatuiUU  v.  Greenwood^  Turn,  db  R.  26. 
(v)  See  Prosser  v.  WaUs,  6  Madd.  59 ;  1  Jarm.  Conv.  by  S.  63  and  64 ; 
1  Hayes,  Conv.  566. 
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ment  which  is  required  simply  "  to  estaHisb  a  fact  or  ohaf).  vni. 
negative  an  inference.''(t^) 

It  is  not  essential  that  the  origin  of  the  title  should  be  Jjf^^liJJJ''" 
shown  either  by  deed  or  will ;  in  the  absence  of  docu-  JSihT3!Su. 
ments  it  may  be  sufficient  to  produce  evidence  of  such  ™®"'' 
long  uninterrupted  possession,  enjoyment,  and  dealing 
with  the  property,  as  to  afford  a  reasonable  presumption 
that  there  is  an  absolute  title  in  fee  simple.(:r)    But  the  Butewdence 

ofpoaaenion 

proof  of  title  by  evidence  of  possession  is  not  admissible  m  not  sum- 

Z  cientjifmo- 

in  cases  where  documents  forming  part  of  the  modem  arelott*^ 
title  are  lost  or  destroyed  ;  in  such  caseg  the  vendor  must  ^^'^y^ 
prove  their  contents  and  execution.(y) 

The  title,  wherever  taken  up,  should  be  thence  conti-  ^^JSd 
nued  either  in  chronological  or  some  other  regular  order  :  Senw  bo 
where  separate  parts  of  the  estate  are  held  under  separate  ^Sdnu2d>- 
titles,  such  titles  should,  of  course,  be  traced  separately  so  ^mt?  uues 
long  as  they  remain  distinct :  every  subsequent  document  "P"*^' 
dealing  *with  the  legal  estate,  (except  expired  leases,  and      r*l431 
with  the  exceptions  already  referred  io.'Vz)  should  be  ab-  ah  docu* 

^    -       -       .  ,  '^  menu  afftct- 

stracted ;  for  instance,  a  mortgage  and  reconveyance  are  log  legai 
not  to  ber  suppressed  under  the  notion  that  the  title  has  ab«ncted. 
been  thereby  brought  back  to  its  original  state ;  such  may, 
or  may  not,  have  been  the  case ;  and  is  a  point  to  be  de- 
termined by  the  advisers  of  the  purchaser,  not  of  the  ven- 
dor :  all  documents  forming  part  of  the  title  should  be  ab-  nocumentfl 

ahould  be 

Stracted  in  chief:  the  introduction  of  them  merely  as  re-  attracted 

'  ^  m  chief. 

citals  in  other  abstracted  instruments,  (which  is  not  un- 
common, especially  in  the  case  of  wills,)  is,  it  is  appre- 
hended, clearly  improper ;  were  it  not  so,  a  copy  of  the 
conveyance  to  the  vendor  might,  in  many  cases,  take  the 
place  of  an  abstract ;  besides  which,  the  omission  to  ab- 
fftract  a  document  in  chief  may  proceed  from  a  desire  to 
avoid  noticing  matters  of  a  suspicious  character  occurring 
in  such  document,  but  which  are  not  noticed  in  the  reci- 
tal:  it  is  convenient  to  introduce,  in  their  proper  places,  ^^^iJJJ'^f 
diiBCt  statements  of  deaths,  marriages,  and  other  matters  p^^^stm- 

.  (w)  Sng.  431. 
(3;)  CaUreU  v.  WatHns,  1  Beav.  365. 
(y)  Bryant  v.  Busk,  4  Ross.  1 ;  Sug.  460. 
Iz)  Supra,  p.  139. 
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Chap.  VITT. 


Suoprcfsion 
of  iu'iini- 
nu>iiti<  evj- 
dt'nciiig  iin- 
iiiiiierial  or 
Kitisfiod 
equiliet  — 
Ihiw  far 
jiuiifiable. 
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of  pedigree ;  and  nof,  as  is  frequently  done,  to  tnist  to  the 
recitals  in  the  abstracted  documents ;  and  in  cases  of  com* 
plicated  descents,  fee,  a  regular  pedigree  should  accom- 
pany the  abstract. 

Documents  affecting  merely  equitable  interests  give  rise 
to  considerations  of  greater  difficulty ;  Sir  B.  Sugden 
states  generally,  that  the  solicitor  '^  should  abstract  every 
document  upon  which  the  title  depends,  or  upon  which 
any  difficulty  has  arisen :  wherever  he  begins  the  root  of 
the  title,  he  ought  to  abstract  every  subsequent  deed  f^a) 
this,  however,  it  is  conceived,  must  be  understood  to  mean 
every  document  upon  which  the  purchaser's  title  will  ne- 
cessarily depend ;  if,  for  instance,  the  vendor  be  possessed 
of  a  document  declaring  that  a  prior  owner  who  purcha* 
sed,  apparently  on  his  own  account,  was  in  fact  a  trustee, 
or,  that  *a  mortgage-debt  was  trustrmoney,  the  title  of 
the  vendor  who  has  notice  of  the  tnist  may  depend  upon 
various  instruments  which  would  be  altogether  immate- 
rial to  a  purchaser  destitute  of  such  notice ;  and  it  would, 
it  is  conceived,  be  unusual  and  highly  improper,  for  the 
solicitor  to  allow  notice  of  such  a  trust  to  appear  uiK>n  his 
abstract :  this,  however,  it  must  be  admitted,  iB^protcaUo^ 
a  departure  from  the  general  principle,  that  it  is  for  the 
purchaser's  solicitor,  and  not  the  vendor's,  to  judge  of  the 
materiality  of  the  muniments  of  title :  but  it  is  sanctioned 
by  convenience  and  universal  practice.  Other  cases  may 
perhaps  occur  in  which  a  document  maybe,  without  ma- 
terial risk,  suppressed ;  as,  for  instance,  where  a  good  title 
is  shown  to  the  legal  estate,  and  a  charge,  which  clearly 
operated  merely  in  equity,  has  been  paid  off  and  no  trace 
of  it  appears  upon  the  subsequent  title ;  the  difference  be- 
tween the  suppression  of  such  an  instrument  and  a  legal 
mortgage  is  evident ;  the  equitable  charge  has  no  opera- 
tion as  against  a  subsequent  purchaser  for  valuable  consi- 
deration without  notice,  and  his  title,  therefore,  is  not  de- 
pendent on  the  sufficiency  of  the  release;  nor  does  there- 
seem  to  be  any  good  reason  for  making  a  distinction  be- 
tween an  equitable  charge  by  deed,  and  a  mere  memoran- 


(a)  Sug.  432. 
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dura  accompanying  an  old  equitable  mortgage  by  deposit,  chap.  vm. 
which,  except  upon  special  grounds,  is  never  abstracted  : 
but,  in  the  case  of  a  legal  mortgage,  the  purchaser's  title 
at  law  will  depend  (theoretically  if  not  practically)  upon 
the  legal  validity  of  the  deed  of  reconveyance,  whether 
its  existence  be  known  to  him  or  not :  still,  even  in  the 
case  of  the  equitable  charge,  it  se^ms  at  least  probable 
that  a  solicitor  who  suppresses  it,  under  the  idea  that  it 
is  unimportant  to  the  title,  does  so  at  his  own  risk  ;(6)  and  Sf^^j^ljj.al'e 
it  is  submitted,  that  such  a  course  should  rarely,  or  never,  Jiif^^*' 
be  *taken,  in  respect  of  an  instrument  which  is  so  framed      [*145] 
that  it  could  by  possibility  aflfect  the  legal  estate ;  as,  for  JS*JJJ^."*^®' 
instance,  a  mortgage  of  an  equity  of  redemption,  drawn  as  p"*«^- 
a  conveyance  with  a  proviso  for  redemption ;  and  which, 
although  merely  a  charge  in  equity  if  the  first  mortgage 
b3  valid  inlaw,  would  yet  pass  the  legal  estate  supposing 
it  not  to  have  been  effectually  transferred  by  the  prior 
instrument. 
The  loss  of  a  deed  of  a  date  subsequent  to  the  com-  Aftoiwn 

*  of  modnrn 

mencement  of  the  abstract,  is  no  objection  to  the  title,  if,  ^'''' 
under  all  the  circumstances,  the  clear  presumption  be  that 
the  instrument,  if  produced,  would  not  throw  any  difficulty 
about  the  title  ;(c)  this  doctrine,  however,  must  be  applied 
with  the  greatest  hesitation  to  cases  where  modern  deeds 
are  lost,  and  no  satisfactory  evidence  exists  of  their  con- 
tent8.(cl) 

The  abstract  should  notice  all  judgments  and  other  sub-  J^JghSSlS 
sisting  charges  upon  the  property.(c)  ^  """^'** 

The  general  rules  for  abstracting  documents  are  ordi- 
narily known,  and  may  be  found  in  full,  in  Sir.  E.  Sag- 
deris  treatise,  and  in  the  first  volume  of  Mr.  Sweets  valu- 
able edition  of  Mr.  Jarmaris  work  on  conveyancing. 

Copies  of  wills  abstracted,  (if  at  all  of  an  informal  cha-  ^^"mpjf 
racter,)  and  of  private  acts  of  Parliament  upon  which  the  piMo/wni. 
title  depends,  should  accompany  the  abstract.  uu.^  ^'^^ 

A  statement  of  the  evidence  which  the  vendor  is  able  to  t^^,  , 

statomAQt  of 
evidence. 

(h)  See  Sng.  433. 

{c)  Minckin  v.  Vance,  2  S.  Atk.  Conv.  386,  b. 

{d)  Vide  infra, 

\e)  Sag.  445. 
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cii^.  vui.  produce  in  sup|>ort  of  the  title  may  conTeniently  accom- 
pany the  abstract ;  this,  however,  is  not  often  attended  l(k 
^XT'^         Cases  not  unfrequently  occur  of  complicated  titles,  ia 
thS^ilon    w'li'^h  t^is  solicitor  who  prepares  the  abstract  will  be  ju&- 
'  wlalr        tified  in  laying  it  before  counsel  on  behalf  of  his  own 
client ;  this  remark  applies  particularly  to  heavy  mortgage 
transactions,  in  which  considerable  expense  to  the  mort- 
['146]      gagor  *niay  frequently  besavedby  the  delivery  in  the  first 

instance  of  a  perfect  and  well-verified  abstract. 
wiTe"  *"        ^°  abstract  may  be  written  so  illegibly,  or  upon  paper 
of  such  an  inconvenieat  size  or  Bubstance,  as  to  justify  the 
purchaser's  solicitor  or  counsel  in  declining  to  receiveit.(/^ 
i;n  I   '  The  non-delivery  of  a  perfect(g-)  abstract  on  the  day 

;;|'^';,|;  '   named,  discharges  the  purchaser  from  any  conditions  bind- 
^,'i",;',';' "'"^  ing  him  to  make  objections,  &c.,  within  a  specified  time 
*™"'  '      after  delivery  ;(A)  and,  at  law,  relieves  him  altogether 
from  the  contract  :(i)  in  equity,  however,  the  purchaser 
will  be  boimd  if  either  be  neglect  to  apply  for  the  abstract 
wi^iia  a  reasdnable  lime  before  the  day  fixed  for  its  deli* 
Tery,(J]  or  if,  upon  its  being  subsequently  tendered,  he 
receive  it  without  objection  -.(k)  but  the  wilful  neglect  ou 
the  part  of  a  vendor  to  prepare  the  abstract  within  the 
proper  time,  when  pressed  by  the  purchaser  to  do  so,  will, 
.evoi  in  equity,  entitle  the  purchaser  to  avoid  the  contract 
as  soon  as  the  time  fixed  for  completion  is  elapsed  :(Q 
nlr^^  10  where  the  purchaser's  solicitor  intends  to  rely  upon  the 
!tu^™a^  non-delivery  of  the  abstract  upon  the  day  named,  or  (if 
no  day  have  been  named]  within  a  reasonable  time  before 
the  day  fixed  for  completion,  he  should  decline  to  receive 
it;  or,  if  forwarded  to  him  under  circumstances  which 
gave  no  opportunity  for  its  rejection,  he  should  at  once  re- 
turn it,  and  without  reading  it(m) 
soKgnKod        Where  it  is  important  to  the  purchaser  to  complete  (if 

(/)  SfeSug.431. 
(£)  Vide  mpra,  p.  IZl. 

(*)  S™M4yv.zrua,2Myl.*C.21!. 

(i)  Sug,  389  J  Btrry  v.  ymm^.SEflp.  640,  n. 

( j)  Gviat  V.  Zr™/rty,  5  Ves,  818, 823;  Jmies  v.  Pria,  3  Anwt  9M- 

(t)  Hug.  290 ;  Snilk  V.  Burnam,  9  An«.  6(37. 

(0  Sug.  290 ;  StlM  V.  Sia4e,  1  Tea.  965. 

(m)  See7Vea.278. 
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at  all)  at  or  about  the  time  fixed  for  completion,  and  the  ^ 
abatract,  baviog  been  called  for,  is  delivered  so  late  as  to  t 
'render  it  doubtful  whether  this  can  be  accomplished,  the  < 
taost  expedient  course  would  appear  to  be,  to  return  it  un- 
read, offering,  however,  to  receive  it  again,  without  preju- 
dice to  the  purchaser's  right  to  annul  the  contract,  if,  on 
inreatigating  the  title,  it  should  be  found  impossible  to 
complete  at  (or  within  some  short  specified  period  after) 
the  lime  originalI|r  fixed  for  completion. 

(5.)  A3  ta  the  examination  and  perusal  of  the  abairaet. 

The  purchaser's  solicitor  is  entitled,  if  he  please,  to  com-  JT'^^mi     -  ^ 

pare  the  abstract  with  the  deeds  before  investigating  the  Ji*^^"'!^,.  ^ 


title,  and  the  vendor  (assuming  that  there  is  a  binding  ^jf^"" 
contract)  must  pay  the  costs  if  the  title  prove  bad  ;(n)  but 
unless  the  abstract  be  apparently  defective,  it  is  better  to 
defer  doing  so  until  counsel's  opinion  (if  taken)  is  obtained 
upon  it(o)fI] 

(«)  Bodga  v.'Eari  of  LaUhJtld.  1  Bing.  N.  C.  499, 
(0)  Sag.  437. 

[1]  The  foUoviag  are,  In  BBbsUnce,  the  directions  given  by  Sagden  aa 
U  the  eiamiution  and  peruaal  of  the  aburaci;— 

In  the  trat  place,  the  penud  ahould,  if  the  length  of  the  aburact  will 
permit  of  it,  iM  finished  at  one  sitting,  altltoagh  anfdiffieall  point  of  law, 
the  whole  bearing  of  wtdch  la  ascertained,  vaaj  properlj  be  leserred  for 
foitlier  and  separate  coiuideration. 

It  is  not  nsefol  to  make  many  notes,  for  they  often^listiBct  the  attention, 
ettll  a  man  shonld  not  encumber  himself  with  mmeeeteary  details.  He 
aaay  save  himself  mnch  anneceasary  labor,  by  a  littie  method.  Ho  should 
hare  a  book  in  which  lie  shonld  write  bis  opinion,  and  there  shonld  be  a 
margin.  He  shonld  write  his  opinion  as  he  proceeds,  reserving,  if  ne- 
cessary, any  important  point  for  snbseqoeDt  conaideTaiion.  If  the  title  be 
complicated,  he  may  leave  a  blank  page  in  hia  book  for  references  to  the 
abstract,  and  qneriea  to  be  considered.  With  seme  snch  exceptions,  he 
will  find  it  the  best  ami  surest  method  of  arriving  at  a  JDst  conclnsian,  ta 
tnut  to  his  view  of  the  title  on  the  face  of  the  abstract  itself,  without  en- 
cniBbering  himself  with,  or  relying  npon  notes. 

It  may  sometimes  be  osefal  to  glance  the  eye  over  the  abstract  in  the 
first  place,  in  order  to  obtain  a  general  view  of  the  Utie,  and  experience 
will  rapidly  point  oat,  when  a  anbseqaent  pan  of  the  abstract  may  be 
looted  into  advantageously,  before  its  proper  turn  i  but  speaking-  gene- 
rally, an  abatract  shonld  be  pemsed  but  <Kkce,  and  that  once,  efieclnally. 
The  party  should  never  pass  on,  until  he  thoroughly  comprehends  wl^ 


# 
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^^p-  ^°''      A  purchaser's  solicitor,  it  is  conceived,  is  prima  facie 
^iun|^'     legally  justified  in  incurring  the  expense  of  counsel's  opin- 

he  has  already  read;  the  advancing  in  a  difficult  title,  in  order  to  compre- 
hend what  you  have  passed  and  do  not  understand,  often  leads  to  insur- 
mountable difficulties. 

It  is  the  duty  of  counsel  to  see  that  the  parcels  are  correct  in  the  several 
instruments,  and  this  particularly  should  be  followed  up  step  by  step,  when 
the  descriptions  can  often  be  detected  and  reconciled ;  whilst  upon  a  ge- 
neral view  of  them,  it  may  be  deemed  impossible  to  connect  them. 

In  perusing  an  abstract,  it  should  not  be  taken  for  granted,  that  the  dates 
are  chronologically  arranged,  but  the  fact  should  be  ascertained,  although 
this  will  not,  as  to  new  titles,  often  be  important,  now  that  a  will  is  al- 
lowed to  operate  on  after-acquired  property.  And  now,  counsel  should 
keep  constantly  in  view,  the  recent  statutes  altering  the  law  of  dower,  and 
curtesy,  descent,  wills,  escheats,  illusory  appointments,  executors,  and  the 
statute  of  limitations.  In  most  cases,  he  will  have  to  consider  the  early 
title  with  reference  to  the  old  law,  and  the  recent  title  with  reference  to 
the  new,  and  some  caution  will  be  necessary  not  to  confoimd  them,  or  the 
periods  over  which  they  operate ;  and  the  provision  made  by  statute  in 
lavor  of  purchasers  as  regards  voluntary  settlements,  and  settlements  with 
power  of  revocation,  recoveries,  unregistered  deeds,  bankruptcy,  judg- 
ments, should  also  be  kept  in  view. 

Coimsel,  as  he  proceeds,  in  perusing  the  abstract,  should  call,  in  the 
margin,  for  evidence  of  facts  which  he  supposes  will  readily  be  produced ; 
for  example,  letters  of  administration,  as  evidence  of  intestacy ;  office  ex- 
tracts, from  wills,  to  prove  the  appointment  of  executors  and  probate  by 
them,  as  such  inquiries  in  the  margin,  will  enable  him  to  confine  his 
opinion  to  points  of  importance.  So  where  the  original  documents  cannot 
be  obtained,  he  should,  as  he  proceeds,  require  to  be  produced  the  probate, 
or  an  offiee  copy  of  a  will  affecting  a  real  estate,  but  not  a  resort  to  the 
original  will,  without  some  strong  ground  for  suspicion.  If  it  has  not 
been  proved,  which  a  will  of  real  estate  need  not  be,  of  course  the  will 
itself  should  be  prqduced.  Where  the  estate  is  leasehold,  or  the  tiUe  is  to 
be  shown  to  a  term  of  years,  carved  out  of  the  inheritance,  which  he  most 
consider  in  point  of  title  as  a  leasehold,  the  prot>ate  is  the  proper  evidence, 
for  4he  will  itself  is  insufficient,  or  an  office  extract,  if  the  probate  cannot 
be  obtained.  He  must  also  see  that  the  probates  or  letters  of  administra- 
tion, issued  out  of  the  {>roper  court,  and  that  the  claim  of  representation 
as  not  broken ;  for  an  administration  to  an  executor  will  not  cany  on  the 
title  any  more  than  an  executorship  will  to  an  administrator. 

Aa  counsel  proceeds,  he  should,  where  the  fact  is  not  stated,  inquire  in 
the  margin  whether  the  deeds  in  a  register  country,  have  been  registered, 
which  will  be  proved  by  the  certificate  endorsed ;  whether  instruments  exe- 
cuted under  powers,  have  been  executed  properly,  and  he  should  point 
«ut,  in  the  inquiry,  the  proper  mode  of  execution ;  for  example  "  I  pre- 
sume this  deed  is  attested  by  two  witnesses,  and  that  the  attestation  con- 
tainS  the  words,  signed  and  sealed.'*  He  should  never  rely  upon  the  sute- 
ment  in  an  abstract,  that  the  instrument  was  duly  executed,  but  he  should 
'  inquire  into  the  requisite  ceremonies,  unless  it  is  a  common  deed,  in  which 
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ftin  upon  the  abstract ;  in  liOndon,  perhaps,  the  majority  ^**'^  ^^ 
of  titles  (except  those  of  the  simplest  description)  are  sub-  £||5^"  ?" 
mitted  to  counsel ;  in  the  country,  the  practice  inclines  p"'^**""'- 

case,  he  may  be  content  with  the  statements.  He  should  also  make  in- 
quiries  in  the  margin,  as  he  proceeds,  for  the  purpose  of  obtaining  an  an- 
swer in  the  negative ;  for  example,  a  power  to  charge  a  stun  of  money,  is 
stated  in  abstracting  a  settlement,  bnt  no  trace  of  its  having  been  execu- 
ted appears  in  the  abstract.  The  inquiry  should  be — ^Was  this  power 
executed  1  The  answer,  as  he  may  anticipate,  will  be.  It  was  not.  The 
object  of  the  inquiry  is  to  cast  upon  the  seller  and  his  solicitor  the  respon- 
sibility of  stating,  and  therefore  of  ascertaining  the  fact,  and  for  which 
statement,  they  would  be  responsible.  Sach  an  inquiry  has  often,  more- 
over, led  to  the  production  of  a  deed,  which  it  had  been  intended  to  sup- 
press, and  it  leaves  to  the  seller,  or  his  solicitor,  no  excuse  for  his  iraud, 
or  negligence,  if  an  appointment  really  was  made,  and  created  an  incum- 
brance still  in  existence. 

He  should  direct  generally,  the  usual  searches  to  be  made ;  but  the  ex- 
tent of  search  must  be  very  much  guided  by  the  station  and  character  of 
the  vendor.  The  purchaser  should  never  rely  solely  upon  having  the 
deeds  delivered  up  to  him ;  they  would  not  protect  him  against  judgments, 
or  the  like,  and  often  not  against  mortgages,  or  against  an  annuitant  who 
might  not  be  postponed,  simply  on  the  ground  of  leaving  the  title  deeds  in 
the  hands  of  the  grantor ;  for  generally  speaking,  the  title  deeds  are  not 
delivered  to  an  annuitant. 

Where  a  particular  piece  of  evidence  is  known  to  exist,  of  course,  the 
seller  is  bound  to  produce  it — ^for  example,  a  certificate  of  a  marriage-^ 
and  the  purchaser's  solicitor  is  never  directed  to  search  for  it ;  but  when  it 
is  not  known  whether  there  are  not  suppressed  incumbrances,  such 
searches  are  directed  for  the  purchaser's  own  satisfaction,  and  he  bears* 
the  expense  of  them,  unless  the  contract  goes  off  by  the  seller's  default  or 
want  of  title,  and  then  he  may  recover  the  expense. 

If  a  deed  was  executed  by  attorney,  he  should  require  the  production  of 
the  power  of  attorney,  and  evidence  that  the  principal  was  alive  when 
the  deed  was  executed  by  the  attorney. 

It  is  the  duty  of  the  conveyancer,  in  perusing  an  abstract,  to  consider 
the  evidence  necessary  to  support  the  title.  In  general,  no  difficulty  ari- 
ses. The  sort  of  evidence  required  to  support  a  title,  is  known  to  all, 
and  consists  mostly  of  office  and  attested  copies  or  extracts,  where  &e  ori- 
nals  cannot  be  obtained;  and  where  it  is  necessary  to  prove  the  root  of 
fhe  title,  or  any  intervening  portion  of  it,  without  the  common  evidence 
of  wills,  leases,  land  tax  assessments,  and  poor's  rates  are  resorted  to,  in 
addition  to  affidavits  of  old  inhabitants. 

It  would  be  useless  to  give  any  forms  of  abstracts,  because  every  one 
having  occasion  to  draw  one,  can  obtain  precedents,  and  common  atten- 
tion to  the  roles  will  readily  enable  the  practitioner  to  correct  the  faults 
of  the  pieeedent  before  him.  Bnt  he  wiU  best  draw  an  abstract,  aad  he 
best  peruse  it  when  done,  who  most  understands  the  operation  of  the  in- 
stmments  themselves.    See  Bug.  on  Vend.  voL  3,  chap.  9,  sec  SL 
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diuqp^jira.  considerably  the  other  way :  it  may  be  here  remarked  that 
the  decisions  of  the  various  courts  of  law  and  equity  have 
a  retrospective  effect  upon,  titles ;  so  that,  in  estimating  the 
value  of  a  favorable  opinion  taken  a  few  years  previously, 
allowance  must  be  made  for  the  possibility  of  the  title 
having  been  since  rendered  unmarketable,  possibly  unsafe, 
by  some  intermediate  and  unexpected  exposition  of  the 
law.  The  abstract,  when  submitted  to  counsel,  should, 
of  course,  be  accompanied  by  a  copy  of  the  agreement  and 
conditions  of  sale  (if  any.) 

It  is  presumed  that  every  person  who  habitually  *peru- 
ses  abstracts  keeps  some  memoranda  of  their  contents ;  aa 
abstract  book  is  desirable,  not  only  as  an  assistance  in  the 
perusal,  but  also  for  the  purposes  of  reference  on  future 
occasions. 

Sir  E.  Sugden  recommends  that  an  abstract  should  be 
perused  at  a  single  sitting :(/?)  this,  although  desirable,  is 
often  impracticable  :  it  is  suggested,  that  the  most  conve- 
nient plan  of  perusal,  (especially  for  those  whose  experi- 
ence is  limited)  is  as  follows  ;  viz,  immediately  upon  p^ 
rusing,  and  thoroughly  understanding,  an  abstracted  docu- 
ment, to  enter  it,  by  its  date  and  parties,  in  the  abstract 
book,  with  as  concise  a  statement  as  possible  of  its  effect, 
and  a  memorandum  of  any  peculiarity  which  may  appear 
'*in  its  contents,  or  of  any  deficiency  in  the  usual  statements 
as  to  execution,  registration,  indorsement  of  receipts,  &c. ; 
and  then,  in  the  margin  of  the  abstract  book,  to  make  all 
those  queries  and  requisitions  which  would  properly  be 
made  if  the  instrument  in  question  were  the  termination 
of  the  title,  except  such  as  the  early  date  of  the  instrument, 
or  other  circumstances,  may  render  evidently  unnecessa- 
ry: for  instance,  an  estate  tail  has  been  created; — ^tbe 
query  will  be,  "  how  has  this  been  barred  ?"  a  man  ac- 
quires within  a  recent  period  an  estate  in  fee, — the  query 
will  be,  ^<  is  any  widow  dowable  ?"  the  estate  is  charged 
with  an  annuity, — the  query  will  be,  <<  is  this  a  subsisting 
charge?"  a  death  or  descent  is  stated, — the  marginal  note 
will  be,  <<  produce  the  usual  evidence :"  a  deed  is  not  re- 


(p)  Sag.  438. 
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gistered, — the  marginal  note  will  be,  "  must  be  registered  tniap.  vm. 
at  the  vendor's  expense :"  in  all  probability,  on  advancing 
further  in  the  abstract,  most  of  the  queries  will  be  satis- 
factorily answered,  and  many  of  the  requisitions  will  be 
found  to  be  unnecessary ;  and,  whenever  this  is  the  case, 
the  pen  may  be  passed  lightly  through  the  marginal  *note,  [*149] 
not  so  as  to  render  it  illegible,  but  merely  to  show  that  it 
is  unimportant,  and  the  number  of  the  subsequent  page 
which  supplies  the  information  may  be  added  by  way  of 
reference ;  by  adopting  this  course,  or  some  modification 
of  it,  an  interruption  in  the  perusal  of  the  abstract  is  ren- 
dered comparatively  unimportant;  a  very  short  reference 
to  the  abstract  book  is  sufficient  to  show  how  matters 
stood  at  the  time  of  the  interruption ;  and  when  the  peru- 
sal is  finished,  such  of  the  marginal  notes  as  have  not  been 
crossed  out  will  furnish  safe  materials  for  the  opinion. 

The  acceptance  of  a  title,  of  course,  is  no  waiver  of  ob-  Acceptance 
jections  which  are  not  disclosed  by  the  abstract  ;(y)  nor,  ?y-~^®jl*»*^ 
is  a  client  bound  by  his  counsel's  acceptance  of  a  defec- 
tive title,  even  although  the  defect  appear  upon  the  ab- 
stract :(r)[l]  if,  however,  counsel  waive  a  requisition,  and 
the  purchaser  adopt  his  opinion  and  deal  with  the  vendor 
on  that  view,  he  cannot  afterwards  repudiate  it.(^) 

If  a  solicitor  be  concerned  for  both  parties,  although  of  Defects  in 

I  11  1  »  ,  .  .     clienTh  title 

course  bound  to  see  that  the  purchaser  does  not  buy  with  gJ^Sto^?  w 
a  defective  title,  or  buy  that  which  is  in  fact  his  own,  he  iie5'*\o*?ii;e 
is  not  at  liberty  to  disclose  defects  in  the  vendor's  title  of  SSiJS?** 

(q)  Attorney  General  v.  SUwell,  1 Y.  &  C.  570 ;  Ward  v.  Trathen,  14  Sim. 
82;  8Jiir.303. 
(r)  See  DevereU  v.  Lord  Bolton,  18  Ves.  505. 
(5)  Alexander  v.  Crosby^  1  Jo.  &  L.  666. 

[1]  Lord  Eldon  detennined  that  where  an  abstract  is  laid  before  coun- 
sel who  approves  the  title,  his  approbation  is  not  to  be  taken  as  against 
the  person  consulting  him,  as  a  waiver  of  all  reasonable  objections ;  the 
court  cannot  compel  a  specific  performance  upon  the  ground  of  an  opin- 
ion which  it  may  think  wrong.  The  purchaser  may  either  take  an  opin- 
ion from  some  other  counsel,  or  the  otife  first  consulted  may  correct  his 
error  in  a  further  opinion.  And  although  a  purchaser's  solicitor  state 
that  all  the  objections  to  the  title  are  removed,  save  one,  and  make  such  a 
statement  in  a  case  submitted  to  counsel,  yet,  if  the  seller  file  a  bill,  the 
purchaser  will  be  entitled  to  a  general  reference  as  to  title. 
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ch>p«  vM-  which  the  purchaser  might  himself  take  advantage :  and 
a  solicitor  acting  in  contravention  of  the  rule  has  been 
held  liable  in  an  action  for  damages.(/) 

(6.)  As  to  the  verification  of  the  abstract. 

J?IlSS«a-     Assuming  that  an  apparently  good  title  is  deduced  by 

SmM  'miy  ^'^  abstract,  the  next  matter  for  consideration  is,  the  evi- 

i?  ^^^  dence  which  a  purchaser  may  require  in  support  of  it; 

^S^S!*    *and  this  subject  naturally  divides  itself  into  two  heads, 

[*i50j      yj2.,  first,  what  evidence  may  be  required  of  the  existence 

and  genuineness  of  abstracted  documents ;  and,  secondly, 

what  evidence  may  be  required  of  other  matters  of  fact. 

hM  lo  proof      A  private  act  of  parliament  is  sufficiently  proved  by 

«<^  the  printed  copy,  if  printed  by  the  queen's  printer;  and 

a  recent  statute  renders  it  unnecessary  to  prove  that  the 

copy  purporting  to  be,  was  in  fact,  so  printed  ;(ii)  nor  was 

such  proof  previously  necessary  as  respects  private  acts 

which  contained  the  usual  clause  making  printed  copies 

evidence :  in  default  of  such  evidence,  an  act  should  be 

proved  by  a  copy  examined  with  the  original.(v)[l] 

(0  TayUyr  v.  Blacklow,  3  Bing.  N.  C.  236. 

(«)  8  and  9  Vict.  c.  113,  s.  3. 

(v)  1  Jaim.  Conv.  byS.  169 :  as  to  proof  of  old  private  act,  which  has 
been  omitted  from  the  parliament  roll,  see  Doe  t.  Brydges,  7  Sc.  N.  R. 
338. 

[1]  It  is  a  general  rule  that  public  acts  of  the  legislature  are  to  be  taken 
notice  of  judicially  by  courts  of  law;  but  private  acts  are  not  regarded  by 
the  judges  unless  formally  shown,  or  unless  the  private  act  has  been  re- 
cognized by  some  public  act.    1  Phil.  Ev.  318. 

In  New  York,  the  revised  statutes  may  be  read  in  evidence  from  the 
copies  printed  and  published  under  the  directions  of  the  revisers,  or  any 
two  of  them,  and  certified  by  them  to  be  true  copies  of  the  original  acts, 
which  certificate  is  required  to  be  printed  in  each  copy.  (3  N.  Y.  R.  S. 
875,  sec.  876.)  And  any  person  or  persons  residing  in  the  state  may  print 
and  publish  the  whole,  or  any  part  of  the  revised  statutes  j  but,  to  entitle 
any  copy  of  a  law  so  published  to  be  read  in  evidence,  there  must  be  con- 
tained in  the  same  book  or  pamphlet  a  printed  certificate  of  the  secretary 
of  state,  or  of  two  of  the  revisers,  that  such  copy  is  a  correct  transcript  of 
the  text  of  the  revised  statutes  as  published,  except  such  typographical 
errors  in  the  original,  as  may  be  corrected  in  such  copy,  and  except  such 
parts  as  shall  have  been  altered  by  acts  of  the  legislature ;  and  that,  with 
respect  to  such  parts,  it  conforms  to  the  acts  by  which  such  alterations 
shall  have  been  made.    lb.    See  Waterman's  Treatise,  pp.  147, 148. 
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An  award  under  an  Inclosure  Act  is  proved  hj  a  copy,  ^^p"^^ 
or  extract,  signed  by  the  proper  officer  of  the  court,  if  the  ^^d57*iSio. 
enrolment  have  been  made  in  one  of  the  courts  at  West-  "*"'*^ 
minster ;  or  by  the  clerk  of  the  peace  for  the  county,  or 
his  deputy,  if  the  enrolment  have  been  made  with  the 
clerk  of  the  peace.(w7) 

Copyhold  assurances  are  proved  by  the  copies  of  court  ^^^ 
roll  signed  by  the  steward ;  and  it  appears  that,  in  strict* 
ness,  evidence  may  be  required  of  the  steward's  hand- 
writing, except,  perhaps,  where  he  is  dead,  and  the  docu* 
ment  is  above  thirty  years  olcl^and  comes  from  the  proper 
custody  :{x)  such  a  requisition,  however,  when  even  mo- 
dem copies  come  from  the  proper  custody,  is  not  usual  in 
practice,  unless  there  are  special  grounds  for  suspicion : 
copies  authenticated  by  the  steward  are  evidence,  although 
they  are  not  the  copies  originally  delivered  to  the  te- 
nant ;(y)  and  so  also  are  mere  examined  copies  :(z)  the 
'purchaser  may,  it  is  conceived,  in  the  absence  of  special  [*1&1] 
agreement,  geoerally  compel  the  vendor  (at  his  own  ex- 
pense) to  verify  his  abstract  by  the  production  of  authen- 
ticated or  examined  copies,  in  cases  where  the  originals 
are  lost,  even  although  the  steward  will  allow  the  pur- 
chaser to  inspect  the  court  rolls  ;(a)  probably,  however, 
the  rule  might  be  different  when,  as  may  often  happen, 
the  vendor's  solicitor,  by  being  himself  the  steward,  or 
otherwise,  is  enabled  to  produce  the  original  rolls  at  the 
proper  place  for  verification  of  the  abstract,  and  can  prove  ^ 

the  loss  or  destruction  of  the  original  copies,  so  as  to  avoid 
any  difficulty  which  may  be  raised  by  the  doctrine  of 
Whiibrecul  v.  Jordan.{b)  If  the  vendor  be  thus  obliged 
to  procure  fresh  copies  for  the  purpose  of  verification,  they 
will  (unless  he  retain,  or  sell  to  another  person,  an  estate 
of  greater  value  held  under  the  same  title)  belong  to  the 

C«)  See 41  Geo.  HI.  c.  109,  s.  36;  3 aiid4  Will.  IV.  c. 87, 8. 2. 
(x)  1  Scriv.  on  Cop.  497 ;  WyTvM  v.  TynohM,  4  Bam.  &,  AM.  376. 
(jf)  Brteze  v.  Hawkery  14  Sim.  350. 

(xr)  See  Doe  t.  Freeman,  12  Mee.  &l  W.  844 ;  and  examined  copies^  not 
Aigned  by  the  steward,  do  not  require  stamps :  S.  C. 
(a)  ScriT.  483. 
(h)  lY. AC. Ex.303. 
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Chap,  vm.  purcfaaser.(c)  If  a  surrender  have  been  by  attorney,  the 
power  of  attorney  must  be  produced,  and  evidence  must 
be  given  of  the  principal  having  been  alive  at  the  time  of 
its  being  acted  on;(c2)  and,  where  the  power  was  not 
given  for  valuable  consideration,  inquiry  should  be  made 
whether  it  was  revoked  prior  to  its  apparent  exercise :  the 
statement  of  a  power  of  attorney  on  the  court  rolls  is  se- 
condary evidence  of  the  original,  if  the  latter  cannot  be 
fOund.(e) 

Of dwdf.  Deeds  abstracted  must  be  proved  by  the  production  of 
the  originals,  if  not  lost  Oj^  destroyed ;(/)  the  attesting 
witnesses  (if  alive,)  may,  perhaps,  in  strictness  be  required 
to  prove  the  due  executiou,(§')  unless  the  deed  is  thirty 

[*152]  *years  old  and  comes  from  the  proper  custody  ;(A)  but  this, 
where  a  modem  deed  comes  from  such  custody,(f)  is  ne- 
ver urged  in  practice  except  upon  special  ground  :{j)  when 
a  deed  has  been  executed  by  attorney,  the  same  requisi- 
tions  and  inquiry  should  be  made  as  in  the  case  of  a  sur- 
render by  attorney  :{k)  where  the  loss  or  destruction  of  a 
deed  can  be  proved,(/)  secondary  evidence  may  be  given 
of  its  contents  ;  but  proof  must  also  be  given  of  its  due 
execution  and  delivery  ]{m)  an  attested  copy,  however, 
taken  and  kept  for  110  years  in  a  public  office,  of  a  deed 
which  could  not  be  found,  was  admitted  by  Lord  Hard- 

(c)  Scriv.494;  Sag.  476. 

id)  Sug.  442. 

(e)  Doe  d.  CounseU  v.  Caperton,  9  Car.  A  P.  112. 

(/)  As  to  the  mutilatioii  of  deeds,  and  defects  in  the  stamps,  etc.,  vide 
infra^  p.  161. 

(g)  Laythoarp  v.  BryarU,  1  Bing.  N.  C.  421. 

(A)  2  Phill.  on  Ev.  203 ;  Man  v.  RUkeUs,  7  Beav.  93. 

(i)  /.  tf.,  a  place  where  it  may  reasonably  be  expected  to  be  found,  al- 
though not  the  most  proper  place  of  custody ;  Crougkton  v.  Blake,  12  Mee. 
&  W.  205 ;  Doe  v.  PhiUips,  8  O.  B.  158. 

( j)  1  Jarm.  Conv.  by  S.  179.  Sir  E.  Sugden  seems  to  think  that  it 
is  sufficient,  in  the  absence  of  special  circumstances,  on  the  sale  of  free- 
holds, to  prove  the  due  execution  of  the  conveyance  of  the  fee  to  the  ven- 
dor: V.  and  P.  463. 

(k)  Swpra,  151. 

(0  As  to  what  evidence  of  loss  is  sufficient,  see  Hart  v.  Hart,  1  Ha.  1 ; 
Green  v.  Bailey,  15  Sim.  542L 

(m)  BryantY.  Busk,4tKma.  1;  fiim«% v. iltitt, 2 Myl.  & Cr. 207 ;  and 
see  Doe  v.  Brydges,  7  Sco.  N.  R.  339. 
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wicke  as  sufficient  evidence  of  the  original ;  |nd  he  inti-  ^^p-  "^^^ 
mated  that,  under  the  special  circumstanees,  a  plain  copy 
would  have  been  admissible  :(7i)  so,  in  a  recent  peerage 
case,  the  house  of  lords  admitted  as  evidence  an  attested 
copy  of  a  settlement  dated  in  1693,  produced  from  the 
proper  custody,  and  according  to  which  possession  of  the 
estates  had  gone  for  many  years.(o)  Examined  copies  of 
deeds  required  by  law  to  be  enrolled,  are,  it  appears,  suf- 
ficient evidence  of  the  originals ;  but,  where  the  encol- 
ment  is  not  compulsory,  a  copy  is  evidence  only  as  against 
the  parties  on  whose  acknowledgment  enrolment  was 
made,  and  their  representatives  :{p)  and  the  non- produc- 
tion of  *the  original  should  be  accounted  for.(y)  The  i^-  "{*153] 
cital  of  a  deed  is  evidence  of  its  existence  as  against  all  pap*  |he^^^~' 
ties  executing  the  deed  containing  the  recital,  and  tbosd  ^'"^' 
claiming  under  them,  but  is  no  evidence  of  its  contents 
or  effect  beyond  what  its  name  and  nature  necessarily  im- 
ply, unless  proof  be  given  of  its  loss  or  destruction  :(r)  an 
examined  copy  of  the  memorial  of  a  deed  registered-  iix  a 
register  county  is  secondary  evidence  of  the  deed  as  against 
the  parties  thereto,  and  all  persons  claiming  under  them,(5) 
but  probably  not  as  against  strangers.(^)[l] 

(n)  Harvey  v.  PkUipSy  2  Atk.  541. 

lo)  FUzwatter  Peerage,  10  CI.  &  Fin.  963. 

(jf)  1  Jarm.  Conv.  by  S.  170. 

(q)  Bat  the  enrolment,  or  an  examined  copy  of  the  enrolment,  of  any 
deed  executed  under  the  provisions  of  the  acts  relating  to  the  Duchy  of 
Cornwall,  is  sufficient  proof  of  the  contents  and  due  execution  of  the 
original,  although  its  non-production  be  not  accounted  for ;  see  7  and  8 
Vict  c.  65,  s.  34. 

(r)  Burt.  Comp.  478,  ei  seq. 

(5)  WoUasUfn  y.  HakevriU,  3  Man.  &  Gr.  297 ;  Doe  y.  Clifford,  d  Car.  &. 
K.448. 

(t)  Doe  y,  CUfford,  ubi  supra :  but  see  CoIUtu  v.  Matde,  8  Car.  A  P.  503. 

[  L]  In  New  York,  it  is  provided  by  statute  that  all  conveyances,  or  writ- 
ings concerning  real  estate,  may  be  proved  either  by  the  originals  them- 
selves, acknowledged,  or  proved  and  certified  in  the  manner  prescribed  by 
law ;  or,  where  they  have  been  executed,  by  the  records  thereof,  or  by 
certified  transcripts  from  such  records.    3  R.  S.  759,  760. 

Neither  the  certificate  of  the  acknowledgment,  or  of  the  proof  of  any 
conveyance,  nor  the  record,  or  the  transcript  of  the  record,  of  such  con- 
veyance, shall  be  conclusive,  but  may  be  rebutted,  and  the  force  and  efiect 
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<^p-  vxn-  In  a  case  in  Ireland,  by  a  settlement  executed  in  1745, 
estates  were  Ihirfted  in  strict  settlement,  with  a  power  of 
revocation  reserved  to  the  settlor  ;  this  power  was  stated 
to  have  been  exercised  by  a  will  dated  in  1761,  but  of 
which  neither  the  original  nor  any  copy  could  be  pro- 
duced ;  the  estates  were  re-settled  in  1763  by  a  deed  which 
recited  the  power  of  revocation  and  exercise  of  the  power 
by  the  will,  and  possession  had  ever  since  gone  under  this 
deed :  under  these  circumstances,  Sugden^  C,  held  the  re- 
cital to  be  sufficient  evidence  of  the  contents  and  execution 
of  the  will.(tt) 

The  same  estates  were  limited  in  strict  settlement  in 
1788 ;  in  February,  1814,  the  tenant  for  life  and  first  ten- 
.  ant  in  tail  entered  into  articles  of  agreement  to  bar  the  en- 
tail and  re-settle  the  estates  to  certain  specified  uses,  with 
a  power  of  revocation ;  neither  the  original  nor  any  copy 
of  the  articles  coald  be  produced,  although  search  had 

[*154]  been  *made  for  them ;  they  were,  however,  recited  in  the 
deed  making  the  tenant  to  the  prsecipe  which  was  dated 
March  1814 ;  in  1815,  upon  the  marriage  of  the  tenant  in 
tail,  the  power  of  revocation  was  exercised,  and  the  es- 
tates were  re-seltled,  and  had  since  been  enjoyed  accord- 
ingly :  Sugdetiy  C,  after  remarking  that  the  articles  ap- 
peared to  have  been  voluntary,  and  that  the  settlement 
was  for  consideration,  held  that,  under  the  special  circum- 
stances of  the  case,  the  recital  was  sufficient  evidence  of 
the  contents  of  the  articles.(t7) 

Probably,  in  the  above  case  th«  decision  might  have 
been  different,  if,  instead  of  mere  articles  of  agreement, 
Che  missing  instrument  had  been  one  which  affected  the 
legal  estate. 

(u)  Alexander  v.  Crosby,  1  J.  &  L.  666. 
(v)  Alexander  y.  Crosby ^  I  J.  &  L.  666. 

thereof  may  be  contested  by  any  party  affected  thereby.  If  the  party  con- 
testing the  proof  of  a  conveyance  shall  make  it  appear  that  sach  proof 
was  taken  apon  the  oath  of  an  interested  or  incompetent  witness,  neither 
sach  conveyance,  nor  the  record  thereof,  shall  be  received  in  evidence  un- 
til established  by  other  con^tent  proof.  8  N.  Y.  R.  S.  43,  s.  90.  See 
Waterman's  Treatise,  pp.  151, 159. 


r  . 


THE  ABSTRACT.  154 

The  recital  or  mention  of  a  lease  for  a  year  in  any  con-  ^'^p  ^^' 
veyance  executed  before  the  15th  May,  1841,  is  sufficient  imm  fot  a 

'  ^ '  *  year  proved 

evidence  of  the  execution  of  such  lease ;  without  proof  of  tviaotai- 
its  loss  :{w)  and  in  any  renewed  ecclesiastical  lease  grant- 
ed since  the  21st  June,  1836,  (unless  in  pursuance  of  R«w#Bd  ec. 
a  covenant  or  agreement  entered  into  before  the  1st  of  ^'^^^' 
March,  1836,)  the  recital  of  the  old  lease,  and  of  the 
deaths,  &c.,  of  the  cestuis  que  vie,  is  conclusive  evidence 
tbereof.(jr) 

A  fine  should  be  proved  by  the  chirograph,  or  an  ex-  fidm^  i».  ^ 
emplification  under  the  seal(y)  of  the  court,  or  a  copy  *^' 
examined  with  the  original  roll  and  proved  b]f  the  oath 
of  the  examiner  :{z)  mere  office  extracts,  although  often 
relied  on,  and  generally  received  by  conveyancers,  are  pot 
evidence.(a) 

A  recovery  is  proved  by  an  exemplification  or  an  ex- 
amined copy.(i)[l] 

(tf)  4  and  5  Vict  c.  31,  8.  S. 
(x)  6  Will.  IV.  Q.  20, 38. 2, 9. 

(y)  The  loss  of  the  seal  is  inunaterial,  if  the  document  comes  from  the 
proper  custody ;  Mayor  of  BeverUf  v.  Craven^  2  Moo.  &  R.  140. 
(z)  Bmt.  Comp.  pi.  487  ^  Aw  t,  Ross,  7  Mee.  &  W.  102. 
(o)  BaUcr'8N.P.227. 
{b)  Burt.  Comp.  pi.  490. 

fl  J  "  Alienation  by  matter  of  record,"  says  Kent,  "  as  hy  fines  and  com- 
mon recoveries^  makes  a  distinguished  figure  in  the  English  code  of  the 
common  assurances  of  the  kingdom.  But  they  hare  not  been  in  much 
use  in  any  part  of  this  country,  and  probably  were  never  adopted,  or 
known  in  practice,  in  most  of  the  states.  The  conveyance  by  common 
recovery  was  in  use  in  Pennsylvania,  Delaware  and  Maryland,  before  the 
American  revolution ;  but,  it  must  have  become  obsolete  with  the  disuse 
of  estates  tail.  Fines  have  been  occasionally  levied  in  New  York,  for 
the  sake  of  barring  claims ;  but,  by  the  New  York  Revised  Statutes,  vol. 
2,  p.  343,  s.  24,  fines  and  common  recoveries  are  now  abolished.  They 
were  abolished  by  statute  in  New  Jersey,  in  1799.  They  continued  to  be 
part  of  the  law  of  Pennsylvania  down  to  1835.  The  entire  disuse  of  com- 
mon recoveries  followed,  of  course,  in  this  country,  upon  the  abolition  of 
estates  tail ;  for,  such  a  fictitious  suit,  considered  as  a  conveyance  of  land 
in  cases  allowed  by  law,  is  most  inconvenient  and  absurd.  And  since  the 
acknowledged  and  long-settled  competency  of  a  tenant  in  tail  to  convey 
and  bar  the  issue  in  tail,  a  more  simple  and  easy  mode  of  conveyance 
might  well  be  contrived  by  the  sages  of  the  law  in  England.  The  con- 
veyance by  fine,  as  a  matter  of  recoxd,  transacted  in  one  of  the  highest 
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Chap,  vni  *Where  an  estate  has  been  purchased  and  held  for 
unSerfit^  twenty  ycais  or  upwards  under  a  title  which  depends 
upon  a  recovery  which  has  not  been  enrolled,  the  deed 
duly  making  the  tenant  to  the  praecipe,  and  leading  the 


ntea. 


courts  of  common  law,  has  some  great  advantages,  and  merits  a  more  se- 
rious consideration.  Its  force  and  effect  are  very  great,  and  great  solem- 
nity is  required  in  passing  it  because,  said  the  statute  of  18  Edw.  1,  '  the 
fine  is  so  high  a  bar,  and  of  so  great  force,  and  of  a  nature  so  powerful  in 
itself,  that  it  precludes  not  only  those  who  are  parties  and  privies  to  the 
fine,  and  their  heirs,  but  all  other  persons  in  the  world,  who  are  of  full 
age,  out  of  prison,  of  sound  memory  and  within  the  four  seas,  the  day  of 
the  fine  levied,  unless  they  put  in  their  claim  within  a  year  and  a  day.' 
This  bar  ofnon-^laim  was  afterwards,  by  the  statute  of  4  Hen.  YU.,  ex- 
tended to  five  years.  These  statutes,  and  this  bar  of  non-claim  after  five 
years,  were  re-enacted  in  New  York,  and  continued  in  force  until  Janu* 
ary,  1830 ;  and  common  recoveries  were  equally  recognized  by  statute, 
as  a  valid  mode  of  conveyance,  down  to  this  last-mentioned  period.  Such 
a  formal,  solemn,  and  public  mode  of  conveyance,  with  such  a  short  bar 
by  non-claim,  was  resorted  to  in  special  cases,  where  title  had  become 
complex,  and  the  property  was  of  great  value,  and  costly  improvements 
were  in  immediate  contemplation.  Doctor  Tucker  recommended  a  re- 
sort to  it,  in  Virginia,  on  this  very  account.  In  our  large  cities,  where 
land  is  exceeding  valuable,  and  very  expensive 'erections  are  constantly 
making,  it  may  be  desirable  that  the  certainty  of  the  title  should  be  estab- 
lished within  a  shorter  period  than  twenty  years.  This  is  the  only  objec- 
tion that  could  possibly  be  made  to  the  abolition  of  the  conveyance  by 
fine  -y  for,  as  to  the  notoriety  of  the  transfer,  it  is  by  no  means  equal  to 
the  record  of  a  deed  in  the  county  where  the  lands  are  situated,  and  where 
all  persons  are  accustomed  to  resort,  as  being  the  only  place  for  informa- 
tion. In  point  of  fact,  the  levying  a  fine,  with  us,  may  be  considered  to 
partake  of  secrecy,  for  it  never  attracts  public  observation.  But  when  we 
come  to  consider  the  state  and  condition  of  real  property  in  England, 
where  conveyances  are  not,  in  general,  required  to  be  recorded,  a  formal 
proposition  to  abolish  fines  was  not  to  have  been  anticipated.  The  cir- 
cumstances of  the  two  countries  are  totally  different.  I  should  suppose 
that  there  must  be  great  veneration  justly  due  to  a  system  of  transfer  by 
record  which  Las  exhausted  so  much  cultivation,  which  has  been  trans- 
mitted down,  in  constant  activity,  from  distant  ages,  and  on  whose  foun- 
dAtions  the  best  part  of  English  real  property  reposes.  Such  a  great  in- 
novation may  have  an  unpropitious  influence  upon  the  character,  policy, 
and  stability  of  the  English  jurisprudence.  It  will,  however,  favorably 
abridge  the  labors  of  students,  and  make  great  havoc  in  an  English  law 
library.  Volume  after  volume,  filled  with  essays  and  adjudications  upon 
fines  and  recoveries,  will  be  consigned  to  oblivion.  Besides  the  extend- 
ed view  of  the  law  of  fines  and  recoveries,  in  all  the  abridgments  of  the 
law  and  Sheppaid's  Touchstone,  there  are  the  treatises  of  Pigott,  Wilson, 
Cruise,  Preston,  Bayley  and  Hands,  on  the  same  subject."  4  Kent  Cono. 
497,  498, 499. 
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uses  of  the  recovery,  is  sufficient  evidence  thereof,  as  in  chap,  vui. 
favor  of  the  purchaser  and  all  parties  claiming  under 
him.(c) 

The  3  and  4  Will.  IV.  c.  74,  s.  13,  provides  for  the 
change  of  custody  of  the  records  of  fines  and  recoveries 
levied  and  suffered  at  Westminster,  Lancaster  and  Dur- 
ham ;  and  makes  extracts  and  copies,  supplied  after  such 
change  of  custody,  as  available  in  evidence  as  they  would 
have  been  if  supplied  in  the  usual  way  before  the  passing 
of  the  act ;  and,  by  the  5  Vict.  c.  32,  provision  is  made  for 
the  enrolment,  in  the  office  of  the  Registrar  of  the  Court  of 
Common  Pleas  at  Westminster,  of  the  proceedings  in  fines 
and  recoveries  levied  and  suffered  in  the  Courts  of  Great 
Session  in  Wales,  and  the  Court  of  Great  Session  in 
Cheshire,  and  for  remedying  in  certain  cases  defects  in 
the  original  records  ]{d)  and  by  the  11  and  12  Vict.  c.  70, 
evidence  of  fines  at  Westminster  having  been  levied  with 
proclamations  is  rendered  unnecessary. 

A  grant  from  the  crown  is  regularly  proved  by  an  exem-  ^^l^/^^ 
plification,  or  certified  copy ;  but  if  the  original  be  lost,  and  ^^°- 
the  vendor's  solicitor  ascertain  and  inform  the  purchaser 
where  the  grant  is  enrolled,  the  latter  cannot,  it  appears, 
require  a  copy,  but  must  examine  the  enrolment  at  his 
own  expense.(e) 

Proceedings  in  the  courts  of  law  and  equity  are  regu-  S^f  .^^Jj' 
larly  proved  by  exemplifications  under  the  seals  of  the  JJ^Jj. 
courts,  or  authenticated  by  the  signature  of  the  judge,  (in 
cases  where  the  court  has  no  seal ;)  (/)  and  proof  of  *the     J*156] 
seal  or  signature  is  rendered  unnecessary  by  the  8  and  9 
Vict  c.  H3.[l] 

(c)  14  Geo.  n.  c.  20, 8. 4. 

(d)  See  Doe  v.  Price,  16  Mee.  &.  W.  603. 

(e)  Sag.  450. 
(/)  AlvesY.BunburyjiCBjnp.^. 

[1]  A  jiidge's  order  may  be  proved  by  the  prodaction  of  the  order  itself 
(4  Campb.  17.)  Affidavits  made  in  other  states,  must  be  authenticated  as 
foUows;  1.  They  must  be  certified  by  some  judge  of  a  court  having  a 
seal,  to  have  been  subscribed  and  taken  before  him,  specifying  the  time 
and  place,  when  and  where  taken.  2.  The  genuineness  of  the  signature 
of  such  judge^  the  existence  of  the  court,  and  the  fact  that  such  judge  ia  a 

24 
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chftp.vm.      Proceedings  in  bankruptcy  and  insolvency  are  proved 
And  in  bank,  bv  copies  Certified  in  manner  directed  by  the  several  acts ; 

niptey  and 

iittoirency.  see  as  to  insolvcncy,  53  Gteo.  III.  c.  102,  s.  24 ;  7  Gteo.  IV. 
c.  57,  s.  76 ;  1  and  2  Vict.  c.  110,  s.  105 ;  5  and  6  Vict  c. 
116,  s.  11 ;  7  and  8  Vict.  c.  96,  s.  37 :  and  as  to  bankrupt- 
cy, 6  Geo.  IV.  c.  16,  s.  97 ;  1  and  2  Will.  IV.  c.  56,  s.  29, 
and  12  and  13  Vict.  c.  106,  ss.  232  et  seq. ;  proof  of  the 
seals  and  signatures  is  rendered  unnecessary  by  the  8  and 
9  Vict.  c.  113.[2] 

eiiJJiSSt        ^^^  ^^^  (^^>  ^^  ^^®  ^*^®  ^  under  the  recent  act,(g-) 

?ng^^?iS^.  ^^^  petition,)  adjudication  and  certificate  of  appointment 

rupicy.       ^f  assignees,  if  not  enrolled,  ought  to  be  entered  on  record 

by  the  vendor,  and  at  his  expense ;  Mr.  Jarman  considers 

that  this  is  necessary  although  the  bankrupt  will  join  in 

the  conveyance  :(A)  Sir  E.  Sugden's  opinion  is  the  other 

way ;  and  also,  that  such  a  requisition  cannot  be  insisted 

on  if  it  be  too  late  to  upset  the  fiat.(i) 

Proof  of  by       Office  copies,  (i.  e.  copies  made  by  an  officer  of  a  court 

under  its  authority,)  although  not  strictly  evidence,  except 

in  the  causes  or  matters  to  which  they  belong,  are  received 

as  evidence  by  conveyancers. 

fiiiwpiwof     ^^^  ^®  ™*y  l^^re  remark,  that  by  the  1  and  2  Vict.  c. 

JSS?i  and  94,  the  records  of  the  Courts  of  Chancery,  Exchequer, 

8  Vict.  c.  91  Q^ggjjjg  Bench,  and  Common  Pleas,  and  of  the  abolished 

courts  of  Wales,  Chester,  Durham,  and  Isle  of  Ely,  are 

committed  to  the  custody  of  the  master  of  the  rolls ;  and, 

by  sections  12  and  13,  certified  copies  of  such  records 

under  the  seal  of  the  record  office,  are  made  evidence 

equally  with  the  originals. 

Proof  of  The  probate,  or  (if  that  be  lost)  an  official  copy,  is 

[*1571      'usually  received  by  conveyancers  as  sufficient  evidence 

(g)  12  and  13  Vict.  c.  106. 
(A)  1  Jarm.  Conv.  by  S.  97. 
(i)  SvLg.  672. 


member  thereof,  most  be  certified  by  the  clerk  of  the  court  under  the  seal 
thereof.    2  N.  Y.  R.  S.  492,  sec.  96. 

[2]  Proceedings  under  the  insolvent  laws  may  be  proved,  either  by 
the  original  documents  or  the  records  thereof,  or  transcripts  of  such  re- 
cords, duly  authenticated.    2  N.  Y.  R.  S.  94,  sees.  19, 20. 
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of  a  will,  whether  relating  to  real  or  personal  estate  ;(j)  ^^p^t^ 
although  the  probate  has  been  held  to  be  in  strictness  in- 
admissible, even  as  secondary  evidence,  in  a  question  of 
title  to  freehold  (j')  or  copyhold  (A:)  property:  however,  in 
recent  peerage  cases,  the  copy  of  a  will  produced  from  the 
prerogative  office  has  been  received  in  evidence,  upon  the 
absence  of  the  original  from  the  office  being  accounted 
for ;({)  the  Probate  Act  Book  of  the  Ecclesiastical  Court 
is  evidence  of  the  appointment  of  executors  ;(m)  and  an 
official  extract  from  such  book  is  often  received  in  prac- 
tice, where  (as  in  the  case  of  tracing  the  title  to  a  chattel 
real  held  in  trust)  there  is  little  chance  of  the  will  con* 
taining  a  specific  bequest  of  the  term  which  may  have 
been  assented  to  by  the  executor  :(n)  where,  however,  a 
title  has  to  be  shown  to  a  beneficial  chattel  interest,  the 
risk  of  there  having  been  such  a  bequest  and  consent  ren- 
ders it  necessary  to  examine  the  entire  will ;  and  it  is  con- 
ceived that  the  purchaser  may,  in  either  case,  require 
production  of  the  probate  or  an  office  copy.  A  will  thirty 
years  old,  produced  from  the  proper  custody,  proves  itself; 
and  the  thirty  years  are  to  be  computed  from  the  date  of 
the  will  and  not  of  the  death.(o)[l] 

O')  4  Jann.  Conv.  by  S.  178. 

{k)  Scriy.  on  Copyhold,  499 ;  Jervaise  y.  Duke  of  Norikw/nberland^  1  Jac. 
&  W.  670 :  but  see  Archer  v.  Slater,  10  Sim.  624 ;  11  Sim.  507.  And  see, 
a3  to  the  proof  of  a  will,  the  original  of  which  is  abroad  or  has  been  lost, 
PuUan  y.  RavMns,  4  Bear.  142,  and  notes  of  cases  subjoined ;  and  Rand 
T.  Macmakon,  12  Sim.  553. 

(/)  FUzwtUer  Peerage,  10  CI.  &  Fin.  952 ;  Braye  Peerage,  6  CI  &  Fin. 
767;  see,  however,  the  NaUerviUe  Peerage,  2  Dow.  &,  CI.  342,  where  Lord 
Eldon  held,  that  proof  must  be  given  of  the  actual  loss  or  destruction  of 
the  original. 

(m)  Or  v.  A/Zm^^fli,  Jac.  514. 

(»)  The  clause  disposing  of  trust  estates  is  generally  so  worded  as  to 
exclude  chattels  real— besides  which  the  devisees  in  trust  are  usually 
the  executors. 

(p)  Man  V.  RickeUs,  7  Beav.  93. 

[1]  Wills  which  have  been  recorded  may  be  proved,  either  by  the  ori- 
ginals properly  certified  by  the  surrogate  or  by  exemplified  transcripts 
from  the  records.  (2  N.  Y.  R.  S.  120,  sea  11 ;  lb.  121,  sec.  21.)  In  other 
cases  they  must  be  proved  like  other  sealed  instruments. 

In  New- York,  the  will,  the  proofs  and  examinations  taken  by  the  snr- 
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^*P-  ^"-      •In  examining  the  title  to  a  chattel  interest,  care  should 

tui?to"chaf-  be  taken  to  see  that  probate  has  been  granted  by  a  court 

proba^^m^  having  jurisdiction :  it  appears,  that  where  an  executor 

hll^?e^     takes  out  prerogative  probate,  and  dies  leaving  an  executor 

propercourt  who  proves  in  a  Diocesan  Court,  the  title  of  the  second 

executor,  as  a  representative  of  the  original  testator,  is  too 

doubtful  to  be  forced  upon  a  purchaser.(p) 

wiiueed         Upon  a  sale  by  a  devisee  of  a  freehold  estate,  the  pur- 

SJJI^.  "^     chaser  cannot,(5r)  except  under  special  circunistances,(r) 

require  the  will  to  be  proved  in  equity  against  the  heir-at- 

'  law. 

JS^pSi"?  ''  °^^y  sometimes  happen  that  a  purchaser  can  require 
mSsi  rome-  ^^0  productiou  of  an  instrument  although  it  forms  no  part 
dS  M^'*^'  of  the  title,  and  although  he  cannot  claim  an  attested  copy 
eTUtencl  on  Completion :  e.  g.,  where  property  is  vested  in  trus- 
tees, in  trust  to  sell,  with  power  to  give  receipts,  and  the 
trusts  of  the  purchase-money  are  declared  by  a  settle- 
ment referred  to  in  the  conveyance,  it  is  generally  con- 
sidered that  a  purchaser  can  require  the  production  of  the 
settlement  for  the  purpose  of  seeing  that  it  contains  no- 
thing inconsistent  with  the  power  to  give  receipts,  nor 
any  other  matter  affecting  the  title,  but  that  he  is  not  en- 
titled to  any  attested  copy  or  covenant  for  production; 
and  the  fact  of  his  not  being  entitled  to  such  covenant  or 
copy,  negatives,  it  is  conceived,  the  right  of  any  subse- 
quent purchaser  to  require  the  production  of  the  settle- 
ment :{s)  it  must,  however,  be  noticed,  that  in  a  case  of 
Cooper  V.  Emery,{t)  upon  a  sale  by  a  party  claiming 

{p)  WlUiams  Y.  Blarid,  2  CoM.  bT5. 

iq)  Sug.  464. 

(r)  Grove  Y.  Bastardy  2^)1, 619. 

(s)  2  Ha.  260. 

(0  Cited,  1  Hayes,  Conv.  573. 


rogate,  are  to  be  recorded  in  a  book,  and  the  record  signed  and  certified 
by  him.  The  will  so  proved  is  to  have  a  certificate  of  such  proof  en- 
dorsed thereon,  signed  by  the  surrogate  and  attested  by  his  seal  of  office, 
and  may  be  read  in  evidence  without  further  proof  thereof  And  the  re- 
cord of  the  will,  and  the  exemplification  thereof,  by  the  surrogate  having 
the  legal  custody,  is  to  be  received  in  evidence,  and  to  be  as  effectual  in 
all  cases  as  the  original  will  would  be,  if  produced  and  proved,  and 
may,  in  like  manner,  be  repelled  by  contrary  proof  2  R.  S.  57,  sees.  7, 
etseq.]  lb.  58,  sec.  15. 
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under  the  heir-at-law  of  a  deceased  owner  who  left  a  will,  ^^p"^^^ 
Sir  L.  Shadwell,  Y.  C,  is  reported  to  have  held  that  the 
purchaser  was  entitled  to  inspect  the  will,  but  could  not 
'insist  upon  a  covenant  for  its  production ;  thus,  appa*     [*159] 
rently,  deciding,  that  he  was  bound  to  accept  a  title  with- 
out the  ordinary  means  of  proving  its  validity  on  a  resale. 

In  many  cases,  however,  where  the  possession  has  been  neficiandw 

.  ,       ,  '  ,  in  proof  of 

consistent  with  the  prima  facie  title,  presumption  may  Jj^^*^ 
supply  deficiencies  in  proof  of  the  existence,  or  due  JJgSlJjJ.^^ 
execution,  of  material  instruments  ;(u)  the  principle  in  the  ^^°* 
case  of  deeds,  (and  which,  in  general,  seems  equally  Geneni 
applicable  to  other  instruments  operating  inter  vivos,) 
being  this,  viz.,  that  where  there  has  been  long  enjoyment 
of  any  right  which  could  have  had  no  lawful  origin 
except  by  deed,  there,  in  favour  of  such  enjoyment,  all 
necessary  deeds  may  be  presumed,  if  there  be  nothing  to 
negative  such  presumption  :{v)  for  instance,  a  grant  from  Presump- 
the  crown  of  an  advowson  (excepted  in  a  former  grant  ^^xtrom 
under  general  words)  has  been  presumed  as  against  a 
purchaser,  after  an  uninterrupted  possession  evidenced  by 
title  deeds  for  133  years  and  three  presentations  ]{w)  so,  a 
reconveyance  of  the  legal  estate  from  trustees  has  been  of  neon- 
presumed,  the  property  having  for  110  years  been  dealt  legaietuue. 
with  without  reference  to  its  remaining  outstanding,  al- 
though the  enjoyment  was  consistent  with  the  supposition 
of  such  being  the  case  ;(:r)  so,  where  copyholds  were  of  eoprhoid 
devised  to  trustees,  upon  trust  to  pay  testator's  debts, ' 
funeral  expenses,  two  annuities,  and  a  legacy ;  and  then 
to  convey  the  premises  to  T.  W. ;  and  T.  W.  was  admit- 
ted in  1771,  and  a  party  claiming  under  him  accepted  an 
enfranchisement  in  1791,  the  validity  of  which  was  con- 
sidered to  depend  upon  *the  regularity  of  T.  W.'s  admit-      r«i601 
tance,  a  prior  surrender  by  the  trustees  to  the  use  of  T.  W. 

(u)  See  Chalmer  7.  Bradley,  1  Jac.  Sb  W.  63. 

(v)  Lyon  y.  Reed,  13  Mee.  &  W.  S85,  303 ;  approved  in  Creagk  y. 
Blood,  3  J.  &  L.  133 :  and  see  Monk  v.  Huskisson,  1  Sim.  285;  AU.-Oen, 
T.  FHskmongers'  Company,  5  Myl.  &  Cr.  see  p.  25 ;  and  see  early  cases 
collected  in  Read  v.  Brookman,  3  Dum.  &  E.  151. 

(«)  QUfton  ▼.  Oarke,  1  Jac.  ^  W.  169. 

(x)  HiUary  y.  WaUer,  12  Ves.  239}  and  see  Emery  y.  (Trococi:,  6 Madd. 
54 ;  and  iVody.  BewUy,  3  Sim.  103. 
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^^p-^^™-  was  presumed  as  between  vendor  and  purchaser  :(y)  so, 
?f  mSSJSe,  payment  of  a  mortgage  debt,  and  a  reconveyance  of  the 
Mnrlfyuoe.  legal  estate,  have  been  presumed  after  an  interval  of 
eighty  years,  the  mortgage  not  being  subsequently  men- 
tioned in  the  title  deeds,  and  the  mortgage  deeds  having 
for  twenty-five  years  been  in  the  possession  of  the  vendor 
and  his  ancestors,  during  which  period  no  claim,  it  was 

Sfrto^'of  *11®?®^>  1^*^  ^®^  made  for  principal  or  interest  :{z)  so, 
^^  after  forty  years'  possession  of  copyholds  under  a  will, 

a  surrender  to  the  use  of  the  will  was  presumed  in  an 
2Jjj2jjj     early  case  ;(a)  so,  the  enfranchisement  of  a  copyhold  has, 

after  an  enjoyment  of  160  years,  been  presumed  even 
ofteeme  agaiust  the  crown  :{b)  so,  in  the  general,  it  will  be  pre- 
^'fSnSl    sumed  that  mesne  assignments  of  attendant  terms  have 

been  regularly  made.(c)[l] 

(y)  Wilson  v»  AUen,  1  Jac.  &  W.  614. 

(^r)  Cooke  V.  SoUau,  2  Sim.  &  St.  154 ;  bat  the  lapse  of  46  yean  from 
the  death  of  a  Testator,  and  of  39  years  from  the  last  notice  of  legacies 
chaiged  by  his  Will,  has  been  held  insufficient  to  warrant  a  presumption 
of  their  payment :  see  Skidds  v.  Rice^^  Jur.  950. 

(a)  Luford  v.  Coward^  I  Vern.  196. 

(6)  Roe  7.  Ireland,  11  East,  280. 

(c)  Earl  V.  Baxter,  2  W.  Bla.  1228.  As  to  presuming  the  surrender  of 
satisfied  terms  for  years,  see  Sug.  Appendix,  26 ;  and  Oarrard  v.  Tuck, 
13  Jur.  871,  C.  P.  The  late  Act  of  8  d&  9  Vict.  c.  112,  has  deprived  the 
doctrine  of  much  of  its  practical  importance :  it  must,  however,  be  re- 
membered that  the  Act  is  not  of  uniyersal  application,  supra,  p.  137;  and 
that  where  it  applies,  a  vendor  must  still  show  in  whom  old  terms,  sup- 
posed to  have  been  destroyed  by  the  Act,  were  vested  on  the  day  when  it 
came  into  operation,  and  that  they  were  then  attendant  on  the  inheritance ; 
so  that  the  doctrine  above  referred  to,  of  presuming  the  existence  of  mesne 
assignments,  is  still  of  practical  moment. 

[1]  A  presumption  is  an  inference  as  to  the  existence  of  a  fact,  not 
actually  known,  arising  from  its  necessary  or  usual  connection,  with 
others,  which  are  known.  It  is  upon  this  principle  that  all  our  know- 
ledge of  those  relations  and  existences,  which  are  not  perceptible  to  the 
human  senses,  must  depend. 

Sixty-one  years  adverse  possession  was  held  conclusive  against  the  lord 
proprietor  of  the  northern  neck  in  Virginia,  under  a  patent  which  omitted 
words  of  inheritance.  But  it  was  denied  that  the  maxim,  nvUum  tempHs 
occurrU  regi,  applied  to  a  question  between  the  lord  and  an  adverse  posses- 
sor;  nor  does  the  presumption  of  a  grant  seem  to  have  been  resorted  to^ 
Birch  V.  Alexander,  1  Wash.  Rep.  34.  On  a  proceeding  by  caveat,  after 
quiet  possession  of  sixty  years,  a  grant  of  land  from  the  crown  was  pre- 
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So,  the  grant  of  an  easement  will  be  presumed  after  chap.vm. 
twenty  years'  enjoyment(rf) ;  but  to  raise  such  presump-  ^iS^Snu^ 

(^d)  See  Darwin  ▼.  Upton^  cited  3  Dum.  &  E.  159 ;  and  later  cases  cited 
in  4  Jarm.  Cony.  151. 

sumed.  Archer  v.  Sadler ,  2  Hen.  &b  Munf.  370—376.  This  was  accom- 
panied with  a  payment  of  quit  rents,  and  the  fact  that  the  records  of  the 
court  where  the  patent  should  have  been  registered,  were  destroyed.  lb, 
377-8.  Forty  years'  adverse  possession,  with  some  Very  slight  additional 
circumstances,  were  put  to  the  jury  in  North  Carolina,  in  1801,  as  the 
basis  on  which  they  might  presume  a  grant  from  the  Crown ;  and  they 
found  one.  Den  ex  Dem.  Hanks  y.  Tucker ^  Tayl.  157;  and  a  similar  pos- 
session of  forty-seyen  years,  connected  with  other  circumstances,  was 
held,  in  South  Carolina,  admissible  to  the  jury  as  the  ground  on  which 
they  might  presume  a  similar  grant,  AUiston's  lessee  y.  SaunderSj  1  Bay, 
26 ;  and  so  said  in  dure  y .  HiU^  2  Rep.  Const.  Court,  420,  424,  and  that, 
now,  twenty  years  are  enough. 

After  the  presumption  of  land  for  ninety  years,  in  the  midst  of  a  thickly 
settled  country,  building  a  church  on  part  of  the  land,  and  using  it  for 
public  worship,  and  occupying  a  part  as  a  burial  ground,  a  grant  from  the 
conmionwealth  of  the  land,  or,  at  least,  the  pre-emptive  right  may  be 
presumed.  Mather  v.  TrinUy  Churchy  3  Serg.  dt  Rawle,  509.  So,  Ver- 
mont V.  Reynolds^  exeeutorSf  3  Vermont  Rep.  542.  Where,  from  the  cha- 
racter and  situation  of  the  property,  and  the  want  of  deeds,  neither  an 
actual  nor  constructive  adverse  possession  could  be  made  out,  so  as  to  let 
in  the  statute,  circumstances  considered  equivalent,  have  been  received 
as  the  ground  for  presuming  a  grant.  Jackson  ez  dem,  Livingstone  v. 
SehiiU,  (cited  and  stated  per  Kent,  J.,  3  John.  Cas.  113.) 

Where  a  change  in  the  ownership  of  an  estate,  as  evinced  by  possession 
and  enjoyment,  has  taken  place  at  a  remote  period,  and  the  title  deeds, 
both  previous  and  subsequent,  are  mostly  forthcoming,  a  chasm  which 
occurs  in  the  documental  evidence  is  sometimes  filled  up  by  presumption. 
In  such  a  case,  strong  acts  of  acquiescence,  abandonment,  or  submission, 
have  often  been  made  the  foundation  of  presuming  even  records  as  well  as 
acts,  inpaiSf  in  finishing  out  the  title,  whether  of  corporeal  or  incorporeal 
property.  On  this  ground,  the  chancery  enrolment  of  a  decree  for  titles, 
was  presumed  in  favor  of  the  clergy  against  the  inhabitants  of  London.  2 
Dow.  &  Clarke,  135.  On  due  proof  of  a  will,  the  acting  as  executrix  and 
sales  as  such,  with  the  destruction  of  the  probate  records  by  fire,  was  allowed 
as  the  ground  for  presuming  a  regular  probate.  On  a  partition  made  by 
commisioners,  under  the  statute  of  1762,  a  balloting-book  was  necessary 
to  be  filed  and  kept  of  record ;  but,  in  one  case,  could  not  be  found  in  the 
proper  office.  After  long  possession  in  severalty,  other  things  appearing 
to  be  regular,  a  ballot-book  was  presumed,  according  to  the  possession, 
and  the  requisite  map  and  field  book,  which  map  and  book  were  produced 
£rom  the  proper  files :  13  John.  Rep.  367.  So  of  a  deed  from  the  commis- 
sioners.   11  John.  Rep.  446—456. 
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^*P'  ^^'  tion,  it  is  necessary  to  show,  not  only  enjoyment,  but  that 
the  party  to  whom  the  grant  is  attributed  had  power  to 
make  it.(e) 

(e)  Barker  v.  Richardson,  4  B.  d/  Aid.  579 :  as  to  the  statutory  'title 
which  may  be  acquired  under  the  recent  Acts,  and  which  is  independent 
of  the  title  which  may  be  acquired  under  the  ordinary  title  of  presump- 
tion (  Welamie  v.  Uptony  5  Mee.  &  W.  396 ;  Dewhirsi  ▼.  Wrigley,  1  G.  P. 
Cooper,  329,)  vide  infra. 

Where  an  administrator  conveyed  a  farm  subject  to  the  widow's  dower, 
and  possession  of  the  two-thiids,  under  the  deed,  was  held  over  thirty 
years,  the  presumption  of  regularity  in  the  administrator's  proceedings, 
prior  to  his  deed,  was  held  to  arise  in  favor  of  the  reversion  of  that  part 
which  was  holden  by  the  tenant  in  dower.    In  this  case,  most  of  the  pro- 
bate proceedings  preliminary  to  a  sale,  viz.,  the  declaration  that  the 
estate  was  insolvent,  the  inventory  and  appraisal,  account  of  the  adminis- 
trator on  the  sale,  and  order  of  the  administrator  to  pay  19s.  Id.  on  the 
pound,  were  proved;  also,  the  clerk's  minute  of  an  order  of  sale ;  but  no 
record  could  be  found  directing  the  sale,  or  the  manner  of  the  sale,  and 
that  was  presumed.     Hazard  v.  MarHn^  2  Term  Rep.  77,  85.     A  deed 
from  executors  being  proved,  the  court  will  presume  the  sale  to  have  been 
public :  that  being  their  duty.     T\mspeed  v.  Hawkins^  1  McCoid  Rep. 
272.     But  a  decree  and  subsequent  proceedings  on  sale  of  land,  furnish 
no  evidence  that  an  inventory  was  filed.    Chodwin  v.  Sheldon^  1  Day, 
312.     Yet,  after  twenty  years'  possession,  under  an  administrator's  sale, 
other  things  being  proved  to  have  been  regular,  the  presumption  will  be 
that  he  took  the  oath  and  advertised  the  sale ;  and  this  even  against  the 
heir.     Oray  v.  Gardner,  3  Mass.  Rep.  399 ;  Kriox  v.  Jeyiks,  7  Mass.  Rep. 
488.     Afler  twenty  years'  possession  of  most  of  the  land  in  severalty, 
according  to  a  partition  duly  proved  among  the  proprietors,  the  posting  of 
advertisements,  which  were  necessary  to  the  regularity  of  the  proprietary 
meeting,  may  be  presumed.    2  N.  H.  Rep.  310,  313.     So,  afler  great 
lapse  of  time  as  thirty  years,  afler  a  collector's  sale  of  land  for  taxes,  the 
regularity  of  tax  bills,  valuations,  warrants,  dtc.,  may  be  presumed  from 
circumstances.    Colman  v.  Ariderson,  10  Mass.  Rep.  105.     So,  afler  six- 
teen years  from  a  sale  under  power,  in  a  mortgage,  the  presumption  may 
be  made  that  the  notices  of  sale  were  regularly  posted  and  published. 
Bergen  v.  Bennett,  1  Caines'  Cases  in  Error,  1 — 18. 

In  the  case  of  BealTs  lessee  v.  Jjynn,  6  Harr.  &  John.  Rep.  361,  the  court 
remarked :  "  Presumption  is  often  resorted  to  for  the  purpose  of  suppljring 
defective  evidence ;  and  in  this  country  it  is  not  oflener  applied  to  any 
subject  than  to  supply  defective  title  to  lands.  It  would  be  difficult  to 
make  out  the  titles  to  many  of  the  elder  tracts  of  land  in  this  State  by  a 
regular  deduction  of  title  deeds,  from  the  patentees  down  to  the  present 
proprietors,  without  resorting,  in  some  stage  of  them,  to  presumption. 
Records  may  sometimes  be  lost  or  destroyed,  ancient  title  papers  may  be 
defectively  executed,  or  the  proof  of  them,  from  lapse  of  time  may  be  im- 
possible. Yet,  in  all  these  cases,  the  possession  may  have  been  invariably 


deeds. 
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•So,  the  formalities  of  a  deed  are  readily  presumed ;  ^^p-^^'"- 
for  instance,  sealing  and  delivery  will  be  presumed  from  ^i^^^^^ 
proof  of  signing,  and  the  whole  will  (if  the  deed  comes 
firom  proper  custody)  be  pres.umed  after  30  years  without 
any  proojf  at  all(/)[l]  or  within  that  time  from  proof  of 

(/)  As  to  loss  of  a  seal,  vide  supra^  p.  154. 

in  the  person  claiming  tlie  land,  and  in  those  from  whom  he  derives  his 
title.  In  such  cases,  possession  which  has  been  long  undisturbed,  and 
which  is,  in  general,  the  concomitant  of  title,  induces  a  belief  in  the 
mind  of  title,  little  short  of  that  which  would  be  produced  by  the  adduc- 
tion of  the  most  undeniable  and  best  authenticated  evidences  of  right. 
Proprietary  grants,  under  certain  circoAstances,  are  presumed.  In 
general,  these  presumptions  are  bottomed  upon  the  existence  of  certain 
facts,  which  can  leave  but  little  doubt  upon  the  mind  of  the  truth  of  the 
fact  which  we  arc  called  upon  to  presume.  They  frequently,  too,  derive 
their  force  and  efficacy  from  that  vigilance  with  which  the  law  guards 
ancient  possessions ;  which,  sooner  than  they  should  be  disturbed,  pre- 
sumes that  they  had,  in  contract,  a  rightful  commencement." 

It  may  be  presumed,  on  long  possession,  that  an  attorney  had  not  exceed- 
ed his  authority  to  convey,  i.  e.,  that  the  condition  precedent  on  which  he 
was  to  convey,  had  been  fulfilled.  4  Monroe  Rep.  395.  And  after 
twenty-three  years'  possession  under  a  deed,  purporting  to  have  been 
made  by  an  attorney,  the  power  itself  may  be  presumed.  6  Mart.  Lou. 
N.  S.  153.  So  the  power  of  trustees,  on  a  long  possession  under  their 
deed.    PUzkugh  v.  Crog<m,  2  J.  J.  Marsh.  Rep.  429,  437. 

In  all  these  cases,  in  order  to  found  a  presumption,  there  must  not  only 
be  a  possession,  or  what  is  equivalent,  of  the  person  in  whose  favor  the 
inference  is  sought  to  be  shown,  but  it  must  be  exclusive  and  adverse  in 
its  character,  though  it  need  not,  in  all  cases,  be  by  actual  enclosure.  6 
Har.  d&  John.  361. 

fl]  Some  presumptions  are  founded  on  the  dictates  of  prudence  and 
discretion ;  as  that  regular  and  ordinary  means  are  adopted  for  a  given 
end.  Hence,  where  the  means  calculated  to  attain  a  certain  end,  appear 
to  have  been  adopted,  or  the  end  itself  appears  to  have  been  attained,  a 
technical  and  particular  completion  in  the  one  case,  or  all  the  ordinary 
previous  steps  in  the  other,  need  not  be  proved,  but  will  be  presumed ; 
especially  if  the  absence  of  particular  proof  be  accounted  for.  Thus, 
proof  of  sealing  and  delivery,  without  the  signing  of  a  deed,  the  usual 
place  on  the  deed,  for  this  being  mutilated,  would  doubtless  warrant  the 
presumption,  that  the  deed  was  signed.  So,  if  the  deed  be  lost.  So  where 
the  attestation  sajrs  only  '*  sealed  and  delivered,"  in  a  case  where  you  are 
pat  to  proof  of  the  subscribing  witness'  hanjl-writing ;  or  where  there  is 
no  attesting  witness ;  but  you  prove  the  parties  hand  to  a  paper  sealed, 
-wilh  the  usual  attestation  "  sealed  and  delivered,"  the  paper  being  in  your 
bands  and  for  your  benefit ;  or  in  the  ordinary  case  of  establishing  a  con- 
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a  deceased  subscribing  witness's  handwriting  ;(^)  so,  in 
a  modern  case,  the  House  of  Lords  held  that  a  parchment 
writing,  purporting  to  be  the  first  skin  of  an  Indenture 
consisting  originally  of  two  or  more  skins,  and  severed  by 
a  sharp  instrument,  but  which  came  from  the  proper  cus- 
tody, was  properly  received  in  evidence  in  ejectment ; 
and  that  the  mutilation  of  a  deed  forms  an  objection 
rather  to  the  value  than  to  the  admissibility  of  the  evi- 
dence :(A)  so,  liveryof  seisin  will  be  presumed  after  twenty 
years'  consistent  possession  ;(t)  so  it  will  be  presumed  that 
persons  who  have  executed  an  award  under  the  general 
Inclosure  Act  were  regularly  appointed  and  took  the  neces^ 
sary  oaths  ]{j )  so,  it  vffh  be  presumed  that  an  instrument, 
duly  executed  and  which  is  lost,  was  also  duly  stamp- 
ed,(£)  unless  the  particular  circumstances  of  the  case  for- 
bid such  a  conclusion ;  as  where  the  instrument  has  be^i 
fraudulently  destroyed  by  the  party  chargeable  thereon, 
and  it  can  be  shown  to  have  been  unstamped  when  it 
came  into  his  possessien  ;(Z)  so  also  that  stamps,  the 
amount  of  which  is  obliterated,  were  of  the  right 
amount  ;(m)  but  the  courts  will  not  presume  that  forms 
have  been  'complied  with,  which  the  legislature,  upon 
grounds  of  general  policy,  has  made  essential  to  ti\e  vali- 
dity of  an  instrument  ;[l]  as,  for  instance,  the  enrolment 


ig)  Gresley  on  Ev.  483. 

(A)  Lard  T\vmlesUjwn  v.  Kemmis,  9  CI.  &  Pin.  773, 775. 
(t)  Rees  V.  Lloyd,  Wight.  123. 

0'  )  Casamajor  v.  Strode,  5  Sim.  87,  98  j  2  Myl.  &  K.  708. 
(k)  Hart  v.  HaH,  1  Ha.  I. 

(0  Smith  V.  Henley,  1  Ph.  391 ;  and  see  BUUr  v.  Ornumd,  1  De  G.  & 
8.428. 
(m)  Doe  V.  Coombs,  6  Jar.  930,  Ct  B. 


Iract,  by  simply  proving  the  signature  to  be  in  the  hand- writing  of  die 
party  to  be  charged.  In  all  these  cases,  something  is  wanting  in  Uie 
direct  proof;  the  hand- writing  in  one  case,  the  sealing  in  another,  the 
delivery  in  another,  yet  the  facts  which  are  proved  lead  irrestibly  to  the 
presumption,  that  the  other  acts  requii^ite  to  give  validity  to  the  instni- 
ment,  were,  in  truth,  done ;  and  the  law  applies  the  maxim,  omnia  pre- 
*  vmunlur  recte  solemniter  esse  acta  donee  prodetnr  in  contrarium.  See 
12  Wheat.  70. 
[1]  /»   Doe  dem,  BeatUund  v.  Hurst,  11  Price,  475, 489,  to  492,  the  ques- 
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under  the  Statute  of  Charitable  Uses  of  the  conveyance  ^*P'  ^^' 
of  an  estate  to  trustees  for  a  charity.(n) 
And  it  seems  that  as  a  general  rule  between  vendor  oenerai 

^  rule  of  pre- 

and  purchaser,  the  latter  must  admit,  as  presumptions,  all  b^lI^M^ 
matters  which,  in  a  court  of  law,  the  judge  would  clearly  JSJSiJS? 
direct  the  jury  to  presume ;  but  not  matters  as  to  which 
the  Judge  would  leave  it  to  the  jury  to  pronounce  upon 
the  effect  of  the  evidence.(o) 

As  respects  evidence  upon  matters  of  fact,  (other  than  Sll?en'?f **' 
documentary  facts,)  it  may,  it  is  conceived,  be  laid  down  ^*^^^ 
as  a  general  rule,  that  a  purchaser  can,  in  strictness,  re-  ^^  ^  ^^^ 
quire  evidence  of  all  facts  material  to  the  title  from  the  p„^hi|^r 
date  at  which  its  regular  deducfton  commences,  whether  ^^^^''^ 
such  facts  are  to  be  used  as  positive  or  negative  proofs ;  ^'^^^ 
that  is,  of  all  facts  whose  existence  must  be  either  proved 
or  assumed  in  order  to  establish  affirmatively  the  vendor's 
title,  e.  g.j  the  heirship  of  a  vendor  who  claims  by  de* 
scent ;  and  of  all  facts  whose  existence  must  be  either 

(»)  Doe  V.  WaUrtan,  3  Bam.  &  Aid.  149 ;   Wrighi  v.  SmythUs,  10  East, 
409.  .^. 

(o)  Emfryy.  Orocoek,  6  Madd.  54;  HlUary  v.   Wtdler^  19  Yes.  see  p. 
370;  see  Baldwin  t.  Peaek,  1  Y.  &  C,  Ex.  453,  which  however  was  not 
a  case  between  vendor  and  purchaser. 
■  ■  I  ■  II  I  ■         j 

tion  arose  whether  a  deed  respecting  lands  can  be  presumed  in  a  register- 
ing county.  The  English  act  for  registering  deeds  and  conveyances  in 
the  west  riding  of  Yorkshire,  on  iidiich  act,  the  question  arose,  is  nearly 
the  same  ajs  oar  general  registry  acts  in  the  United  States.  In  this  case, 
a  grant  of  coal  in  the  west  riding  of  Yorkshire,  was  sought  to  be  presumed, 
from  circumstances.  This  was  resisted,  on  the  ground  that  the  regis- 
try alone  was  evidence^  and  it  was  not  registered.  It  was  contended  that 
the  omission  effectually  repelled  all  presumption  in  the  case.  The  point 
does  not  appear  to  have  been  decided.  But  on  the  argument  at  bar, 
Rsz  V.  Long  Bueklfy,  7  East,  45,  was  cited  and  would  seem  to  be  con- 
clusive that  such  a  case  presents  as  fair  a  subject  of  presumption,  as  any 
other.  In  the  latter  case  an  indenture  of  apprenticeship  had  been  lost, 
and  was  to  be  proved  by  parol ;  but  there  was  no  evidence  that  it  had 
ever  been  stamped ;  and  no  registry  of  that  fact  at  the  stamp  office,  where 
it  must  have  appeared,  if  there  had  been  no  irregularity.  But  after  near- 
ly twenty  years,  during  which  the  indentures  had  been  acted  upon  as  valid, 
the  court  held  that  the  evidence  of  non  registry,  was  not  sufficient,  per  se, 
to  repel  the  presumption,  but  they  would  rather  suppose  that  the  paper 
had  been  stamped,  and  that  the  proper  office  had  omitted  the  registry  by 
mistake. 
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Chap,  vm.  proved  or  assumed  in  order  to  establish  such  title  merely 
by  displacing  the  known  or  presumptive  title  of  others  ; 
e,  g.j  the  failure,  determination,  or  release,  of  some  prior 
estate  or  incumbrance  whose  existence  is  either  known 
or  may  be  presumed  as  between  vendor  and  purchaser : 
so,  also,  he  may  require  a  satisfactory  explanation  of  mat- 
ters which  tend  to  impeach  the  validity  of  the  abstracted 
instruments.(j9) 
[*163]  *But,  as  a  general  rule,  a  purchaser  cannot  compel  the 
SrISSc?  vendor  to  procure  evidence  for  the  purpose  of  negativing 
SS^^^if  mere  possibilities,  although  he  may  require  him  to  answer, 
Soi'iTpnMs.  to  the  best  of  his  knowledge,  any  relevant  question  on  the 
p?wer'n>at  subject,  aud  to  furnish  all  evidence  in  his  possession  or 
if  hfi  ean,  powcr ;  6.  ^.,  whorc  a  power  has  been  created,  and  there 
niai^t  is  no  trace  of  its  subsequent  execution,  the  purchaser, 
although  he  can  require  the  vendor  and  his  solicitors  to 
state  whether  to  their  knowledge  or  belief  the  power  \ras 
ever  exercised,  and  may,  perhaps,  compel  the  vendor  to 
make  a  statutory  declaration  upon  the  point,  cannot,  it  is 
conceived,  call  for  such  a  declaration  by  any  other  person ; 
neither  can  he  require  the  vendor  to  search  for  ju<^B^ents 
or  other  incumbrances ;  so,  neither,  where  the  title  com- 
mences with  a  conveyance  by  a  person  who  conveys  as 
heir  at  law,  can  the  purchaser  require  any  other  evidence 
of  the  ancestor's  intestacy  than  such  (if  any)  as  is  in  the 
vendor's  possession  ]{q)  so,  where  a  vendor  is  or  has  been 
married,  the  purchaser  should  inquire  whether  any  settle- 
ment was  executed  on  his  marriage,  and,  if  this  were  the 
case,  may  require  to  see  the  settlement  if  in  the  vendor's 
possession  or  power ;  but  if  the  vendor  cannot  produce  it 
or  a  copy,  the  purchaser,  it  is  conceived,  must  rest  con- 
tent with  his  assurance  or  statutory  declaration  that  it  did 
not  affect  the  property  in  question,  although,  as  a  matter 
of  prudence,  he  should,  of  course,  make  inquiries  of  the 
wife's  family  on  the  subject:  in  fact,  the  general  rule 
would  seem  to  be,  that,  where  a  prima  facie  title  is  shown, 
the  purchaser  can  require  no  evidence,  not  in  the  vendor's 

(p)  See  Hobson  v.  Bell,  3  Jar.  190:  a  case  of  erasure. 
(?)  Sug.  486. 
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fiossession  or  power,  tending  to  negative  any  matter  the  ^^p-  ^"'- 
existence  of  which  may  not  be  presumed  either  from  the 
contents  or  nature  of  the  abstracted  documents  or  by  the 
ordinary  rules  of  law  or  equity. 

*And  it  seems  that,  where  a  prima  facie  title  is  shown,      [*164] 
the  purchaser  cannot  require  from  the  vendor  a  %QU%TdX  ^hi;iSi^l 
explanation  of  circumstances  which  the  purchaser  may  ^^^ednot 

,_  ,*.-iii.ti  «  /<         aiMwer  mere 

consider  to  be  of  a  doubtful  character,  but  must  confine  fenerai  aoi- 

'  IDg  quM* 

himself  to  questions  directed  to  the  particular  defect  which  ^^■"^ 
he  apprehends ;  where,  for  instance,  a  tenant  for  life  with 
power  of  appointment  exercised  such  power  in  favor  of 
his  eldest  child,  and  the  father  and  child  then  concurred 
in  mortgaging  the  property,  (a  transaction  which  is  prima 
faciB  valid  under  the  authority  of  M^Q^ueen  v.  Farqu- 
harjijr)  upon  a  suit  for  specific  performance,  and  an  ex« 
amination  of  the  vendor  upon  interrogatories,  an  interro- 
gatory as  to  the  existence  of  an  underhand  agreement  that 
the  child  should  join  in  the  mortgage  was  not  excepted  to 
by  his  counsel,  and  appears  to  have  been  considered  un- 
objectionable by  the  court ;  but  a  general  interrogatory  as 
to  ^  what  was  his  motive  or  object  in  making  the  appoint- 
ment^' was  held  to  be  inadmissible.(5) 

And  where  an  appointment  had  been  made  under  simi-  "j^^,;^.^ 
lar  circumstances  in  favor  of  an  eldest  child  who  joined  J^^'^^^? 
with  the  parents  in  mortgaging  the  estate,  and  upon  the  |tSu!^''w'hi'ch 
mortgagee  attempting  a  sale  one  of  the  younger  children  ii^rdn^ 
gave  notice  to  the  purchaser  not  to  complete,  stating  that 
the  appointment  was  a  fraud  upon  the  power,  but  not 
alleging  any  fact  in  support  of  this  assertion,  and  did  not 
follow  up  the  notice  by  any  proceeding,  it  was  held,  that 
a  good  title  was  shown,  and  that  the  notice  did  not  oblige 
the  vendor  to  render  any  further  explanations.  (0 

Where,  however,  a  will  had  been  executed  in  favor  of  bm  iim 

'  '  under  ape- 

{inUr  alias)  the  medical  man  and  solicitor  of  the  testator,  ^2^]^;^ 
and  the  heir  at  law  disputed  the  will  and  brought  an  eject-  J^*^^ 
ment,  but  a  verdict  was  given  for  the  defendants,  it  was,  ^?i^^« 
nevertheless,  held  by  Lord  Cottenham,  that  a  purchaser  S^^erdict 

at  law. 

(r)  11  Vcs.  468. 

(*)  Peane  ▼.  Pea^se,  1  De  G.  &  S.  12, 16  and  17. 

(0  Green  ▼.  Pulsford,  2  Bcav.  70. 
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^^''•P-^^"''  *could  require  the  devisees  to  file  a  bill  to  establish  the 

will  against  the  heir.(u) 
^SlSldS^     It  h^  Also  been  held,  that  the  purchaser  canaot  require 
^mi£!!Sdici  the  vendor  to  disclose  confidential  communications  made 
"^'^         by  him  to  his  solicitors  or  counsel,  or  cases  laid  before 
counsel  respecting  the  property,  although  the  same  were 
made  and  prepared  merely  on  behalf  of  the  vendor,  and 
not  during  a  suit,  or  during  a  dispute  or  after  the  threat 
of  a  suit.(t;) 
JJJn  J5S.***      Where  the  title  is  derived  through  an  heir  who  took 
mpcw""*  possession  upon  the  ground  of  the  assumed  invalidity  of 
hlii47^^  his  ancestor's  will,  which  professed  to  deal  with  the  es- 
"^^  ^'    tate,  a  purchaser  may  require  the  production  of  the  will  or 
evidence  of  its  contents  :{w)  so,  on  a  sale  by  a  devisee  or 
party  claiming  under  him,  the  purchaser  may  require  the 
production  of  any  subsequent  will  or  codicil,  or  evidence 
of  its  contents  :{x)  what  the  rule  may  be  in  cases  where  a 
will  is  known  to  have  existed,  but  there  is  nothing  to 
indicate  that  it  purported  to  affect  the  property  in  ques- 
tion, seems  to  be  more  doubtful ;  the  purchaser  would,  UO' 
doubt,  be  entitled  to  see  either  the  original  or  the  best  evi- 
dence of  its  contents  which  the  vendor  had  the  means  of 
.    supplying  ;(y)  but  if  none  such  could  be  procured,  and, 
after  making  inquiries  on  the  subject,  no  special  grounds 
for  supposing  the  estate  to  be  affected  by  the  will  were 
found  to  exist,  the  purchaser,  it  is  conceived,  would  ba 
obliged  to  take  the  title,  (z) 
^^l!j^         And  it  is  the  universal  practice,  where  a  descent  has 
of'iwMu^^  occurred  within  a  recent  period,  to  require  proof  of  the 
ancestor's  intestacy  as  respects  the  property  offered  for 
[*166\     *8ale,  even  although  no  trace  of  a  will  appears  on  the  title ; 
how  far  this  can  in  strictness  be  insisted  on,  (except  as 
respects  evidence  which  the  vender  may  have  in  his  own 
possession  or  power,)  is  perhaps  doubtful ;  the  length  of 

<«)  arov$y,Baitard,l%Jnr.Z8b',  3  Ph.  619. 

(v)  Pearae  y.  Pearte,  1  De  G.  &  S.  13. 

(to)  Sievensy,  Chifrpy,2 Sim.  SbBL 439, 

(x)  See,  and  consider,  Houjartk  y.  SnUtkj  6  Sim.  161. 

(y)  See  Cooper  v.  Emery,  Hayes  on  Cony.  573,  Srd  ed. 

ix)  See  the  remarks  of  V.  C.  Wigram,  3  Ha.  300. 
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time  which  may  be  coneidered  suffieient  to  render  such  ^^p-  ^"^' 
evidence  unimportant  must  depend  upon  the  state  of  the 
particular  title :  where  an  estate  has  been  repeatedly  sold 
or  mortgaged,  an  interval  of  thirty  or  forty  years  is  gen- 
erally considered  satisfactory. 

And  a  purchaser  is  not  entitled  to  copies  of  any  instru-  Jj;;^*^!^ 
ments  which  are  produced  merely  to  negative  a  possibility,  ^fScv^^^^ 
and  which  he  could  not  have  compelled  the  vendor  to  pro-  ^^iT* 
dnce  if  they  had  not  been  in  his  possession.  Smm^^^*""^' 

The  unsupported  statutory  declaration  of  the  vendor  as 
to  a  matter  of  fact  material  to  the  title,  and  peculiarly 
within  his  own  knowledge,  is  not  such  evidence  thereof 
as  a  purchaser  is  bound  to  accepr.(a) 

The  want  of  evidence  of  matters  of  fact,  (other  than  ^^^f 
documentary,)  as  well  as  of  the  existence  of  documents  S^^\'^ 
conferring  a  title,  may,  however,  be  supplied  by  presump-  J^  J^JSSlJSj. 
tion ;  and  the  rule  laid  down  in  Emery  v.  Grocock^{b)  as  "*°* 
to  a  purchaser  being  bound  to  presume  whatever  a  judge 
at  law  would  clearly  direct  a  jury  to  presume,  applies  (it 
is  conceived)  generally,  although  not  universally,(c)  to 
questions  of  matters  of  fact  between  vendor  and  purchas- 
er.(£{) 

Thus,  where,  in  1801,  an  allotment  under  an  inclosure  pmumption 
act  was  made  to  A.  in  lieu  of  four  acres  of  common  field  parceu?^'^ 
land,  the  court,  in  1847,  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  four  acres  formed  part  of 
five  acres  and  a  half  of  common  land  comprised  in  a  deed 
dated  in  1784  ;(e)  but  the  vendor  was  held  bound  to  make 
^inquiries  on  the  subject,  and  to  produce  the  best  evidence      p]671 
in  his  power  of  the  five  acres  and  a  half  having  formed 
the  only  commonable  land  belonging  to  the  allottee.(/) 

(a)  Hobsmn  ▼.  Bdl,  9  Beav.  17. 
{b)  Sufra,^AeQ\  Madd.54. 

(c)  See  Sag.  444. 

(d)  See  Lapkan  T.  Pike^  Rolls,  1831 ;  cited  in  Atkinson  on  Market- 
able Tides,  397. 

{e)  Major  v.  Wwrd,  5  Ha.  604. 

(/)  /9.  C,  12  Jar.  476.  As  to  the  identity  of  lands  of  ecclesiastical  and 
collegiate  corporations,  see  t  and  3  Will.  IV.  c.  80;  of  enfrancliised  co- 
pyholds, see  4  and  5  Vict.  c.  35,  s.  31 ;  and  of  lands  charged  with  tithe 
commutation  rent-charge,  see  1  Vict.  c.  69,  s.  9.    Evidence  of  modem 
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Chap.  Viri. 

or  identity 
of  indivi- 
diMla. 


Oficisia. 


[*168] 


So,  also,  where  a  person,  whose  name  and  description 
correspond  with  those  of  a  person  previously  named  in 
the  title,  deals  with  the  property  in  a  manner  consistent 
with  the  supposition  of  the  two  being  identical,  such 
identity  must,  in  the  absence  of  any  reasonable  grounds 
for  suspicion,  be  assumed  by  a  purchaser ;  this  doctrine 
seems  to  be  supported  by  a  decision  in  the  case  of  the 
Braye  Barony ^{g)  where  it  was  held  suflScient  to  identify 
A.  [described  in  the  ancient  record,  as  of  B.]  with  a  per- 
son named  A.  in  the  pedigree,  to  show  aliunde  that  the 
latter  held  land  in  B. 

Seisin  may  be  presumed  from  facts  which  tend  to  show 
that  the  ancestor  or  testator  acted  as  if  he  were  the  owner 
of  the  premises ;  e,  g,,  the  production  of  leases  which  he 
has  granted,  and  which  have  been  followed  by  possession 
or  payment  of  rent,(A)  or  of  a  grant  of  an  annuity  by  a 
person  in  possession,  and  which  states  that  A.  B.  is  the 
legal  owner  of  the  fee  ;(i)  or  the  production  of  receipts  for 
rent  given  to  persons  who  are  proved  aliunde,  {e.  ^.,  by 
the  production  of  land-tax  assessments,  entries  in  paro- 
chial rate-books,  &c.,)  to  have  been  in  the  occupation  of 
the  premises,  or  by  the  declarations  of  such  occupiers  that 
they  held  of  the  party  in  question :  but  mere  personal  oc- 
cupation, although  sufficient  to  raise  a  presumption  of  title 
in  ejectment,(j)  does  not  appear  to  have  that  effect  as  be- 
tween vendor  and  purchaser.(A:) 

Strips  of  waste  lying  beside  an  ancient  highway  or  a 
river  are,  together  with  the  soil  to  the  middle  of  the  way 
or  river,  presumed  to  belong  to  the  owner  of  the  adjoining 
inclosed  lands :(/)  this  presumption  however  seems  to 
arise  only  as  between  such  owner  and  the  lord  of  the  ma- 


usage  is  admissible  upon  the  question  as  to  what  passed  under  ancient 
grants ;  Duke  of  Beaufort  t.  Mayor  of  Swansea,  3  Ezch.  R.  413. 

(g)  Cited  Hub.  on  Ev.  465. 

(A)  See  Clarkson  v.  Woodhouse,  5  Dnm.  &*  E.  412;  While  v.  lAsU,  4 
Madd.  214;  WeUomey.  Upton,  6  Mee.  &  W.  536. 

(t)  Doe  V.  C<mUhred,  7  Ad.  &  El.  235. 

O)  Doe  V.  PenfM,  8  Car.  6l  P.  536. 

(*)  See  13  Ves.  122;  Hub.  on  Ev.  131. 

(0  1  Jarm.  Conv.  by  S.  79,  and  cases  there  cited ;  and,  in  particular, 
Lord  Tenterden's  judsjment  in  Steel  v.  PrickeU,  2  Slark.  463. 
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nor ;  and  does  not  apply  as  between  parties  deriving  title  ch^p-vn- 
through  different  conveyances  from  a  former  owner  of 
both  the  inclosed  and  waste  land  ;(m)  and,  even  as  against 
the  Lord  of  the  Manor,  the  presumption  is  rebatted  by  the 
circumstance  of  the  strip  communicating  with  a  common 
or  other  large  piece  of  waste  ;(n)  or  by  the  fact  that  other 
adjoining  strips,  similarly  circumstanced,  are  held  ad- 
versely to  the  landowner.(o) 

And  seisin  being  once  proved,  or  presumed,  will  be  pre-  JfcSTJf*""" 
sumed  to  have  continued  until  the  contrary  is  shown.(p)  "^"^ 

Intestacy,  also,  is  a  fact  which,  strictly  speaking,  does  or  intestacy. 
not  admit  of  proof,  but  is  merely  matter  of  presumption ; 
letters  of  administration  are,  in  the  absence  of  special  cir- 
cumstances, received  by  conveyancers  as  raising  a  suffi- 
cient presumption  of  intestacy ;  so,  a  will  or  probate  of  a 
will  not  affecting  the  estate  in  question  nor  putting  the 
heir  to  his  election,  is  received  for  the  like  purpose. 

So,  also,  it  will  be  presumed  that  persons  who  have  or  official 
acted  in  official  capacities  were  duly  appointed  thereto,  ^^mm.    ^ 

(m)  fF%i^  V.  Hi22,  6  a  B.  487. 

(n)  Grose  y.  West,  7  Taunt.  39. 

(o)  Doe  V.  Hampson,  4  C.  B.  267. 

(p)  Cockman  v.  I^arrert  Sir  T.  Jones,  182. 

(g)  See,  as  to  Inclosore  Commissioners,  Casamajor  y.  Strode,  5  Sim. 
87,  98 ;  2  Myl.  &  K.  708 ;  as  to  Chorchwardens,  Ganvill  v.  VUing,  9  Jur. 
1081,  Ex. 

[1]  In  the  case  of  all  public  officers,  from  the  highest  to  the  lowest, 
proof  that  they  are  reputed  to  be,  or  have  acted  as  such,  is  sufficient,  with- 
out the  production  of  their  appointments.    1  Phil.  Ey.  226. 

It  has  been  held  in  Connecticut  that  a  clergyman,  in  the  administration 
of  marriage,  is  a  public  officer ;  and  his  acts  as  such,  in  the  celebration 
of  marriage  was  admitied  as  prima  fctcie  proof  of  his  qualification,  with- 
out higher  eyidence.  Chsken  v,  Stonington,  4  Conn.  Rep.  209.  Proof 
that  an  indiyidual  had  executed  and  returned  a  writ  directed  to  him  as 
coroner,  has  been  held  sufficient  evidence  of  his  being  conunissioned  as 
such  without  proof  of  Ms  commission.  Young  v.  Com.,  6  Binn.  Rep.  88. 
The  collector  and  trustees  of  a  school  district  may  be  proved  such,  by 
their  acts  and  reputation.  3fCoyy.  Cv/rtis,  9  Wend.  17.  And  persons 
acting  publicly  as  officers  of  a  corporation,  are  presumed  rightfully  in 
office.  U.  S.  v.  Danbridge,  12  Wheat.  70 ;  All  SairU^  Church  v.  LoveU, 
1  Hairs  Rep.  191.  See  also,  Porter  v.  Luther,  3  Johns.  Rep.  431 ;  Berry- 
man  V.  Wise,  4  Term  Rep.  366  j  Turner  v.  FendaU,  1  Cranch,  117 ;  Ver- 
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chap.vni.      go,  it  is  conceived,  that  the  statutory  presumption  *that 
ofpenon     the  persoQ  last  entitled  to  land  was  the  purchaser,  and 

laflt  entitled  *  r  » 

haTing  been  the  stock  of  dcsceut  uuder  the  late  Inheritance  Act,  would 

the  purcha-  ^ 

o?dSoem!!*  hold  good  as  between  vendor  and  purchaser  ;(r)  it  is  ob- 
served by  Mr.  HubbcuJc,  in  his  very  valuable  and  elaborate 
work  upon  evidence,(^)  that  the  presumption  cannot  safe- 
ly  be  relied  on  by  the  conveyancer,  because  it  might,  after 
completion,  be  shown  in  litigating  the  title  that  such  own- 
er did  not  purchase  but  inherited  the  land,  and  that  the 
vendor,  though  the  heir  of  the  immediate,  was  not  the 
heir  of  the  more  remote  ancestor ;  this,  no  doubt,  is  true ; 
but  in  every  case  o(  presumption  there  is  a  like  risk  of  the 
conclusion  being  shown  to  be  unfounded:  the  question  is, 
not  whether  the  purchaser  may  not  require  the  vendor  to 
make  inquiries,  and,  if  possible,  procure  evidence  on  the 
subject ;  for  to  this,  as  in  the  allotment  case,(^)  he  would, 
no  doubt,  be  entitled  ;{u)  but  whether,  if  such  inquiries 
prov^  unavailing,  the  statutory  presumption  can  be  got  rid 
I  of:  the  question  is  one  of  no  very  general  importance,  for 

it  can  only  arise  in  cases  where  the  commencement  of  the 
title  is  evidenced  merely  by  possession  and  acts  of  owner- 
ship ;  and|  even  then,  if  forty  years  have  elapsed  since 
the  death,  any  adverse  claim  must  in  all  ordinary  cases 
have  been  barred  by  the  Statute  of  Limitations. 
S?^aitS!/ of     Thus,  also,  (to  come  to  matters  of  pedigree,)  it  is  a  ge- 
Sfi^iuSlicy  "^^^1  presumption  of  law  that  a  child  born  in  wedlock, 
?n  wiSoS™  even  a  day  after  the  marriageXt?)  is  the  child  of  the  hus- 
band ;  and  this,  although  the  parties  have  separated  by 
voluntary  agreement,(tr)  and  the  wife  be  living  in  adul- 

(r)  See  3  A  4  WUl.  IV.  c.  106,  s.  2. 

(s)  Page  121. 

(0  Major  V.  Ward^  5  Ha.  604  j  supra,  p.  166. 

(u)  Sup.  550. 

iv)  See  Co.  Litt.  244,  a. 

(w)  Parish  of  St.  George  y.  St,  Margaret,  1  Salk.  123. 


non  V.  East  Hartford,  3  Conn.  Rep.  475 ;  Lessee  of  WUUnk  v.  Miles,  1 
Peter's  C.  C.  Rep.  429 ;  Sawyer  et  ai.  v.  SteeU,  3  Wash.  C.  C.  Rep.  464. 
Cowen  A  Hill's  notes,  449,  450,  part  1. 
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tcry  :(ar)  but  the  presumption  does  not  arise  in  the  case  *of  ch>p- vnt 
a  child  born  after  an  interval,  exceeding  the  usual  period 
of  gestation,  since  the  date  of  a  divorce  a  mensa  etthoro;{y) 
or,  it  is  imagined,  since  the  commencement  of  the  suit  in 
the  Ecclesiastical  Court ;  the  ordinary  presumption  is  not  how  i«. 
to  be  rebutted  by  circumstances  which  create  only  doubt 
and  suspicion ;  but  it  may  be  wholly  removed  by  proper 
and  sufficient  evidence,  showing  that  the  husband  was, 
1st,  incompetent ;  2ndly,  entirely  absent  at  the  period  du- 
ring which  the  child  must  in  the  course  of  nature  have 
been  begotten,  or  3rdly,  only  present  under  such  circum- 
stances as  afford  clear  and  satisfactory  proof  that  there . 
was  no  sexual  intercourse  ;(z)   and  it  also  seems  that 
where  the  interview  between  the  husband  and  wife  has 
not  been  such  as  to  raise  an  irresistible  presumption  of 
the  fact  of  sexual  intercourse,  the  subsequent  conduct(a) 
of  the  parties  may  be  referred  to  for  the  purpose  of  estab- 
lishing the  fact  of  non-intercourse ;  e.  g.,  the  circumstance 
that  the  wife  who  was  living  in  adultery  concealed  the 
birth  of  the  child,  that  the  husband  acted  up  to  his  death 
as  if  no  such  child  were  in  existence,  and  that  the  adul- 
terer aided  in  concealing  the  birth  and  subsequently  rear- 
ed and  educated  the  child  and  left  it  all  his  property  by 
his  will  :{b)  the  old  doctrine  of  quaiuor  maria  has  been 
long  exploded.(c) 

(z)  Bwy  V.  PhiUpot,  2  Myl.  db  K.  349 ;  Morris  y.  Davies,  5  CI.  &,  F. 
163;  Hargrave  v.  Hargrace,  9  Bear.  555;  Tks  Queen  Y.  Tke  JnhabUants 
of  Mansfield,  1  Ad.  dt  E.  N.  S.  444. 

(y)  Parish  of  Si.  QtorgsY.  St.  Margaret,  1  Salk.  133. 

{z)  Per  Lord  Langdale,  in  Hargrave  v.  Hargrave,  9  Bear.  555.  His 
Lordship  puts  another  case,  viz.,  that  of  "  the  entire  absence  of  the  hus- 
band, so  as  to  hare  no  intercourse  or  communication  of  any  kind  with  the 
mother :"  bat  this  seems  to  be  an  unnecessary  extension  of  what  is  above 
stated  as  the  second  proposition. 

(a)  But  the  evidence  and  declarations  of  either  the  wife  or  husband  are 
inadnussible ;  see  Hub.  on  Ev.  282,  383 ;  and  see  5  CI.  dt  Fin.  p.  221 ; 
but  see,  also,  Hargrave  v.  Hargrave,  2  Car.  Su  Kir.  701. 

(4)  MorrisY.  Davies,bQ\.&>T'm.  163;  Saye  and  Sets  Barowy,  1  H.  L. 
C.  507;  and  see  BwryY.  Pkapot,2My\.  6b  K.349;  Oarkey.  Maynard, 
6  Mad.  364. 

(e)  See  PendrdL  y.  PendreU,  2  Stra.  925 ;  and  see,  on  the  general  sub- 
ject, Banbwry  Peerage  Case,  1  Sim.  dt  St  153 ;  Morris  v.  Davies,  5  CI.  & 


♦171  THE  ABSTRACT. 

^^p  ^^'     *So,  where  evidence  of  marriage  cannot  be  procured, 
?f  mSSKS?  the  deficiency  may  be  supplied  by  presumptions  arising 
either  from  cohabitation  preceded  by  the  usual  prelimi- 
naries of  marriage,  or  by  the  conduct  and  behaviour  of  the 
parties  during  cohabitation  and  by  the  general  reputation 
of  the  fact  of  marriage ;  for  instance,  in  the  cases  of  the 
Roscommon  Earldom  and  Stafford  Barony J{d)  the  execu- 
tion of  marriage  articles,  and  the  grant  of  a  royal  license 
to  the  intended  husband  to  marry  his  brother's  widow, 
were  respectively  admitted  as  raising  a  presumption  that 
the  subsequent  cohabitations  had  been  preceded  by  mar- 
riage ;  so,  in  the  case  of  the  Saye  and  Sele  Barony ^{e) 
the  fact  of  the  cohabiting  parties  having  visited  with 
families  of  respectability  was  successfully  relied  on  as 
raising  a  presumption  of  marriage ;  so,  in  Lord  OchU- 
tre^s  casei{f)  the  baptism  of  a  child  as  if  legitimate  was 
held  to  raise  a  like  presumption :  but  where,  as  in  Scotland, 
mere  consent  will  constitute  marriage,  cohabitation,  if  in 
the  beginning  illicit,  will  continue  to  bear  that  character, 
unless  it  be  clearly  changed  by  the  parties.(g^) 

Decisions,  on  such  points,  in  Peerage  claims,  are  it  may 
be  remarked,  of  higher  authority  between  vendor  and  pur- 
chaser than  similar  decisions,  even  by  the  House  of  Lords, 
in  adverse  claims  to  property ;  inasmuch  as,  the  claimant 
of  a  Peerage,  like  a  vendor,  is  required  to  show  not  mere- 
ly a  better  title  relatively  to  any  other,  but  to  show  that 
the  title  is  absolutely  and  exclusively  in  himself.(A) 
SfdSSif ""^     ®^'  ^^^  mere  factum  of  marriage  being  proved,  the  law 
will  raise  every  possible  presumption  in  favor  of  the  exist- 
ence of  circumstances  essential  to  its  vaUdity.(f) 
"ndo7Sd       *As  between  vendor  and  purchaser,  no  presumption  of 
F*r72l''   d^^^h  arises  from  the  mere  fact  of  a  person  having  been 

Pin.  262 ;  Hub.  on  Ev.  p.  393  et  seq. ;  Saye  and  SeU  Barony,  1  H.  L.  C. 
507. 

{d)  Cited  in  Hub.  on  Ev.  p.  257 ;  and  see,  in  ejectment,  Doe  v.  Graze- 
brook,  4  Ad.  dt  El.  N.  S.  406. 

(e)  Cited  in  Hub.  on  Ev.  247. 

(/)  [A  Scotch  Peerage  case,]  Hub.  on  Ev.  249. 

{g)  Lapsley  v.  Orierson,  1  H.  L.  C.  498,  506. 

(A)  See  Hub.  on  Ev.  63. 

(t)  Piers  V.  Piers,  2  H.  L.  C.  331. 


THE  ABSTRACT.  172 

unheard  of  for  seven  years  ]{j )  nor  can  any  precise  period  ^*p  ^^^- 
be  fixed  upon  which  will  raise  such  a  presumption  ;  but 
every  case  must  depend  upon  its  own  particular  circum- 
stances ;  for  instance,  in  a  case  like  that  of  the  President 
steam  vessel,  never  heard  of  after  setting  out  to  cross  an 
open  ocean  like  the  Atlantic,  the  courts  would  probably 
at  the  end  of  seven  years  presume  the  death  of  all  parties 
on  board,  even  as  between  vendor  and  purchaser  ;(A:) 
while  they  might  hesitate,  even  after  a  very  much  longer 
period,  to  come  to  the  same  conclusion,  between  vendor 
and  purchaser,  in  the  case  of  a  vessel  supposed  to  have 
been  lost  in  navigating  an  ocean  thickly  studded  with 
islands,  like  the  Pacific.[l] 

( j)  Hub.  on  Ev.  179. 

Ik)  Sec  Saiick  v.  Booth,  1  Y.  &  C.  C.  C.  117. 

[1]  In  New  York,  if  any  person  upon  whose  life  any  estate  or  tenements 

depend,  remains  beyond  sea,  or  absents  himself  firom  the  state,  or  elsewhere, 

for  seven  years  together,  such  person  is  accounted  naturally  dead,  in  any 

action  concerning  such  lands  or  tenements,  in  which  his  death  comes  in 

qaestion,  unless  sufficient  proof  be  made  in  such  case,  of  the  life  of  such 

person.  (1  N.  Y.  R.  S.  749,  sec.  6.)    In  New  Jersey  seven  years  absence 

from  the  state  raises  the  presumption  of  death,  which  however,  may  be 

rebutted  by  proof  that  the  absentee  has  been  alive  within  that  period. 

Wambough  v.  Sckenkj  1  Penn.  Rep.  229.    In  Pennsylvania,  proof  that 

a  person  has  not  been  heard  of  for  seven  years,  is  sufficient  to  rebut  the 

presumption  of  life ;  and  the  lapse  of  twenty  four  years,  without  proof 

of  inquiry  or  other  circumstances,  is  enough  to  warrant  the  presumption 

that  a  person,  of  whom  nothing  has  been  heard  for  that  length  of  time,  is 

dead.    Innis  v.  CampbeU.et  al.  lRawle,373.    In  South  Carolina  seven 

years  absence  from  the  state  is  ground,  for  presuming  death.    Woods  v. 

Woods'  admr.  3  Bay  Rep.  476.    In  Massachusetts,  the  mere  absence  of 

a  person  from  the  state,  without  being  heard  from,  for  seven  years,  is 

sufficient  to  raise  the  legal  presumption  of  death.    Newmtm  v.  Jenkins^ 

10  Pick.  Rep.  515.    In  Kentucky  to  justify  the  presumption  of  death 

after  seven  years  absence,  the  person  must  be  proved  absent  for  that 

period,  out  of  the  country  of  his  residence.    Spwrr  v.  Trimble^  1  Marsh. 

Rep.  278 ;    Hall  v.  Com,  1  Hardin's  Rep.  479.    Ignorance  in  a  family 

of  the  existence  of  one  of  the  children,  who  had  gone  abroad  at  the  age  of 

twenty  two,  unmarried,  and  had  not  been  heard  of  for  upwards  of  forty 

years  is  sufficient,  with  other  circumstances,  to  warrant  the  presumption 

of  his  death  without  issue.    McComb  v.  Wright,  5  John.  Ch.  Rep.  263 ; 

15  Mass.  Rep.  305 ;  1  Hayw.  Bep.  373.    See  Cowen  &  Hill's  notes  part 

1  p.  483.    When  a  person  leaves  his  usual  home  and  place  of  residence, 

for  temporary  purposes,  and  is  not  heard  of,  or  known  to  be  living,  for  the 

term  of  seven  years,  the  legal  presumption  is  that  he  is  dead.    Loring  v. 
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Chap.  Vm. 

as  between 
advene 
claimanta 
to  property. 


[n73j 


Preeumption 
a«  to  time  of 
death. 


There  have  been  many  decisions  upon  the  above  point 
as  between  adverse  claimants  to  property ;  for  instance, 
the  mere  absence  beyond  seas  of  a  mortgagor  for  thirty 
years  without  being  heard  of,  was,  in  an  old  case,  held 
sufficient  to  entitle  the  heir  to  reedem  ;(Z)  so,  as  between 
parties  claiming  under  a  will,  the  death  of  the  legatee  has 
been  presumed  from  absence  in  America  without  tidings 
or  reply  made  to  advertisements  for  twenty-two  years  ;(m) 
so,  in  the  recent  case  of  Cuthbert  v.  Purr%€r^{n)  where  a 
fund  was  set  apart  to  answer  an  annuity  to  a  native 
woman  in  India,  of  whom  nothing  had  been  heard  since 
1815,  Lord  (Tottenham,  in  1837,  ordered  payment  of  the 
principal  to  the  party  entitled  subject  to  the  annuity,  with- 
out requiring  any  security  to  refund  ;(o)  so,  in  Dowley  v. 
Winjieldjljp)  (an  administration  suit,)  Y.  C.  ShadweU  pre- 
sumed *the  death  of  a  legatee  who  when  of  the  age  of  seven- 
teen, had  deserted  his  ship  at  one  of  the  Sandwich  Islands, 
and  had  not  been  heard  of  for  twelve  years ;  and  in  a 
modern  case  his  honor  ordered  payment  out  of  court  of 
a  sum  of  money  to  the  administrators  of  a  person  who 
had  gone  to  America  and  had  not  been  heard  of  for  seven 
years.(j) 

As  respects  the  time  of  death,  the  presumption,  in  cases 
of  adverse  claims  to  property,  is,  that  the  absent  party- 
died  at  some  time  within  the  first  seven  years  after  he  was 
last  heard  of;  but  there  seems  to  be  no  settled  rule  of 
presumption  as  to  the  particular  time  at  which  death  oc- 


(0  Masten  r,  Cookson,  3  Eq.  Ca.  Abr.  414. 

(m)  Rust  y.  Bakery  8  Sim.  443. 

(«)  3  Ph.  199. 

(0)2  Ph.  see  p.  200. 

(jp)  14  Sim.  277 ;  and  see  Watson  v.  England,  8  Jnr.  1063 ;  14  Sim.  38. 

(^)  DunsfMure  v.  Btndderson^  5  Jur.  958. 


Stnneman,  1  Met  Rep.  204.  Vide  2  Stark.  Ey.  457;  6  East,  85.  Bat 
this  presumption  may  be  rebatted  by  comiter  evidence,  or  by  a  conflicting 
presnmption.  lb.  Vide  2  Campb.  113 ;  2  Bam.  &,  Aid.  386.  To  jus- 
tify the  presumption  of  death  from  seven  years  absence,  the  absence  must 
be  from  the  country  of  the  absentee's  residence.    1  J.  J.  Marsh.  163. 
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curred  ;(r)[l]  this  may  be  presumed  from  circumstances ;  chap,  vnt 
e.  g.,  the  fact  of  the  party,  when  last  heard  of,  being  in  a 
bad  state  of  health,  and  having  arranged  to  return  to  his 
friends  in  six  months,(5)  or  the  state  of  weather  succeed- 
ing the  departure  from  port  of  a  ship  which  is  never  after- 
wards heard  of;(/)  in  Dowky  v.  Winfield,{u)  the  court, 
in  the  absence  of  any  special  circumstances,  presumed 
that  the  legatee,  who  had  left  his  ship  in  the  spring  of 
1832,  died  before  the  death  of  the  testator,  which  occur- 
red in  September,  1833 ;  and  the  legatee's  share  was  paid 
over  to  other  parties  on  their  giving  security  to  refund : 
in  Outhbert  v.  Ptirmr,(t7)  the  court  ordered  the  entire 
accumulations  of  the  annuity,  from  the  time  when  the 
annuitant  was  last  heard  of,  to  be  paid  over  to  the  party 
entitled  subject  to  the  annuity,  on  his  giving  his  bond  to 
refund. 

So,  also,  on  an  adverse  claim  to  property,  the  court  will,  prerampcion 
from  general  circumstances,  draw  its  own  conclusions  upon  vonhip?^ ' 
'the  question  of  survivorship  between  parties  who  are  sup-  [•174] 
posed  to  have  perished  at  or  aboiH  the  same  time.(t7v)[2] 

(r)  Doe  V.  Nepean.  5  B.  &  Ad.  86. 

(*)  WAsier  y.  Birchmore,  13  Vcs.  362. 

(0  SiUick  V.  BoM,  1 Y.  &  C.  C.  C.  117. 

(u)  14  Sim.  277. 

(v)  3  Ph.  199,  supra;  and  see  GrissaU  v.  Stdfoz^  9  Jur.  890,  V.  C.  K.  B. ; 
WUcock  Y,  PurduLse,  9  Jur.  891,  V.  C.  E. 

(vv)  SaUck  V.  Booth,  1 Y. & C.  C.  C.  121 ;  seeLapsleyy.  Grierson,  1 H. 
L.  C.  498;  see,  with  reference  to  the  question  in  the  well-known  case  of  ir 

General  Stanvrix,  (Feame's  Posthumous  Works,)  SaUerthtDoUe  v.  Potoell, 
1  Curt.  705. 

[1]  If  a  man  depart  beyond  seas,  and  is  not  heard  of  after,  whether,  at 
the  end  of  seven  years,  Ms  death  must  be  presumed  to  have  occurred  then, 
or  at  the  time  he  was  last  heard  of.  Godfrey  v.  Schmidt^  Cheves'  Eq.  Rep, 
57.  But,  to  quiet  a  title  under  twenty  years*  possession,  the  death  of  one 
who  had  gone  beyond  seas,  and  was  never  after  heard  of,  was  dated  from  • 
his  departure.  lb.  The  presumptions  arising  from  twenty  years'  pos- 
session, begin  to  run  from  the  commencement  of  the  actual  possession ; 
not  (as  with  statutory  limitations,)  from  the  time  when  a  cause  of  action 
accrued  to  the  contesting  party.  lb.  Presumption,  by  lapse  of  time, 
against  one  who  had  been  under  a  disability  to  sue,  must  rest  on  twenty 
yean  clear  of  the  disability.  But  one  beyond  seas  will  not  be  considered 
as  tmder  any  disability,  so  as  to  entitle  him  to  a  deduction  of  the  seven 
years  allowed  him  by  law,  for  prosecuting  his  soil.    lb. 

[2]  A  father  seventy  years  old,  and  Ms  daughter  thirty-three  3rear8  old, 
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chap.viiL      Such  presumptions,  however,  would  not  necessarily  be 
Raiea  upon,  made  as  between  vendor  and  purchaser  :(w)  and  the  above 
adr«ne       cascs  must  be  considered  as  guides,  rather  than  as  autho- 
Suabtoal'*'  rities,  for  the  conveyancer ;  in  the  case  of  Dowley  v.  Win' 
^^^^.fieldj  in  particular,  the  presumption,  not  only  of  the  time 
*'*^''        but  even  of  the  fact  of  death,  (admitting  its  propriety  for 
the  purpose  of  enabling  the  court  to  distribute  testamenta- 
ry assets,)  would  evidently  be  of  an  extreme  character  if 
made  upon  a  question  of  title ;  the  mere  fact  of  a  young 
sailor,  who  deserted  his  ship  in  the  Sandwich  Islands,  not 
being  heard  of  for  twelve  years,  can  scarcely,  as  a  matter 
of  common  sense,  be  considered  to  raise  a  stronger  pre- 
sumption of  his  death,  than  would  the  lapse  of  an  equal 
interval  of  time  in  the  case  of  any  other  person  of  the 
same  age  respecting  whose  existence  no  inquiry  whatever 
had  been  made :  in  such  cases  the  court  may  be  supposed 
to  be  (perhaps  insensibly)  influenced  not  only  by  a  sup- 
position that  the  party  may  be  dead,  but  by  the  feeling 
that,  if  alive,  he  will  probably  never  return  to  claim  the 
property :  it  has,  moreover,  been  observed  in  a  recent  case, 
by  the  same  learned  judge  who  decided  DowUy  v.  Winr 
fields  that  the  old  presumption  of  death  from  absence  is, 

{w)  See  Sag.  444. 

being  on  board  a  steamboat  that  was  lost  at  sea,  both  perished  in  the  same 
calamity,  and  no  special  circumstances  were  known  which  tended  to 
prove  that  one  died  before  the  other.  Held,  that  there  was  no  legal  pre- 
sumption that  either  sunriyed  the  other,  bat  that  it  must  be  presumed  that 
both  died  at  the  same  instant.    Coye  v.  Leach^  8  Met.  Rep.  371. 

B.  and  Ms  wife  perished  on  board  of  a  steamboat  at  sea,  by  the  explo- 
sion of  one  of  the  boilers,  which  shattered  the  vessel,  and  caused  it  to  faU 
to  pieces  and  sink  in  about  half  an  hour.  Upon  evidence  that  Mrs.  B. 
was  seen,  and  was  heard  to  call  loudly  for  her  husband  immediately  after 
the  disaster,  and  that  he  was  not  heard  to  answer,  nor  was  heard  or  seea 
at  any  time  after  the  explosion ;  held,  that  Mrs.  B.  had  survived  her  hus- 
band. PeU  V.  BaWs  exWs^  Cheves'  £q.  Rep.  99.  Such  general  considera- 
tions as  age,  health,  &c.,  may  be  resorted  to,  to  aid  conjecture ;  but,  where 
there  is  any  evidence  whatever,  even  though  it  be  but  a  shadow,  it  most 
govern  in  the  decision  of  the  fact.  lb.  It  seems,  where  the  benefits  of 
survivorship  were  not  mutual,  the  burthen  of  proof  rests  on  the  side  of  the 
party  to  whom  the  survivorship  would  have  been  beneficial,    lb. 
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owing  to  the  increased  facilities  for  travelling,  becoming  ^•p'*^"'- 
daily  more  untenable.(jr) 
Failure  of  issue  is  a  negative  fact  of  which  no  evidtnce,  PnramiHioD 

°  'of  failure  of 

Strictly  speaking,  is  capable  of  being  given ;  all  that  can  *^^ 
be  done  is  to  prove  fa^ts  which  raise  a  presumption  of  the 
want  of  issue ;  this  proof,  according  to  Mr.  HubbcuJcjljf) 
'may  consist  <'  either  of  the  testimony  of  living  witnesses  [*176] 
having  the  means  of  knowledge,(z)  the  declarations  of 
deceased  relatives,  or  family  reputation  otherwise  estab- 
lished," and  which  appears  to  extend  to  indirect  or  cir- 
cumstantial declaration8,(a)  and,  (in  conveyancing  prac- 
tice,) to  include  declarations  or  affidavits  by  persons  ac- 
quainted with,  although  not  actually  members  of  the  fa- 
mily-,(6)  ^  or  of  facts  or  circumstances  irreconcileable  with 
or  opposed  to  the  hypothesis  that  there  are  any  legitimate 
descendants  of  the  supposed  ancestor ;"  such  as  facts  which 
tend  to  show  the  celibacy  of  the  party,(c)  the  non^mention 
of  issue  in  wiIls(cQ  and  other  documents  in  which  issue, 
if  existing,  would  naturally  be  noticed,  and  the  devolution 
of  dignities  or  property  upon  the  assumption  of  the  want 
of  issue. 

Many  cases  have  occurred  in  which  the  Court  of  Chan-  JJJSSEjS 
eery  has  paid  out  of  court  money,  the  title  to  which  de-  ^S^mJi' 
pended  upon  the  presumption  that  females  of  advanced  '^* 
age  were  incapable  of  having  issue  \{e)  fifty-five  appears 
to  have  been  the  earliest  age  at  which  such  presumption 
has  been  acted  on,  the  female  being  unmarried,  and  the 
parties  receiving  the  money  being  required  to  enter  into 

(a;)  See  WaUo%  v.  England,  14  Sim.  28;  see  Hemming  y.  Spiers,  15 
Sim.  560. 

(y)  P.  203. 

{z)  As  to  which  see  the  late  case  of  Hemming  v.  Spiers^  15  Sim.  550,  (a 
ease  between  vendor  and  purchaser;)  and  the  cases  upon  peerage  claims 
cited  Hub.  on  Ey.  p.  204. 

(a)  See  cases  on  peerage  claims,  cited  Hab.  on  Ev.  p.  205. 

\b)  Ibid,  230. 

(e)  See  Hemming  v.  Spiers,  15  Sim.  550. 

{d)  Hvngaie  7,  Gascoyne,  2  Ph.  25. 

(e)  See  Leng  v.'  Hodges,  Jac.  585 ;  Brown  y,  Pnngle,  4  Ha.  124,  and  ear- 
1  ier  cases  there  cited ;  see  the  judgment  in  Brandon  t.  Woodthorpe,  10  Beav. 
463,  where  the  practice  was  admitted,  although  from  other  circumstances 
oayment  was  refused. 

27 
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^^p-  ^'  their  recoguizances  to  refund  in  the  event  of  her  marrying 
and  having  issue :  in  a  late  case,(/)  where  the  woman 
waAfifty-eight  and  unmarried,  the  V.  C.  ShadweU  ordered 
payment  without  requiring  any  recognizance ;  we  are  not 
aware  of  any  reported  case  in  whi^h  a  title  dependent  on 
[*1761  *siuch  a  presumption  has  been  forced  upon  a  purchaser, 
although,  upon  general  principles,  it  seems  that  such  a 
course  would,  if  necessary,  be  adopted ;  it  being  a  moral, 
and  not  a  mathematical  certainty,  of  a  good  title,  which  a 
purchaser  can  require  from  a  vendor  :{g)  the  courts  do  not 
appear  to  have  ever  acted  upon  a  similar  presumption  iii 
the  case  of  a  male,  and  tliere  are  obvious  reasons  why  the 
doctrine  should  not  be  so  extended. 
niSl;  °SS  The  ordinary  evidence  of  the  facts  of  birth,  marriage, 
Tr.d^^'by  ^Ix.  and  deatb,(A)  consists  of  certified  extracts  from  the  paro- 
puolhiaT'"  chial  registers,  or  from  the  general  register,  established 
regisien.  by  the  6  and  7  Will.  IV.  c.  86,  and  amended  by  the  1  Vicl. 
c.  22  :  and  by  declarations  as  to  the  identity  of  the  par- 
ties ;  the  parochial  registers  are  not,  as  a  general  rule, 
evidence  of  the  time  or  order  of  birth,(t)  although  they 
may  go  far  to  enable  the  practitioner  to  form  an  opinion 
upon  these  points ;  nor  do  they  seem  to  be  evidence  of  the 
time  of  death,  except  so  far  as  by  showing  that  it  must 
have  occurred  before  the  date  of  the  burial,  of  which  they 
seem  to  be  evidence  ;( J)  and  they  are  evidence  of  the  time 
as  well  as  of  the  fact  of  marriage.  (iS:)  Under  the  6  and  7 
Will.  lY.  c.  86,  the  birth  or  death,  and  not  the  baptism  or 
burial,  is  the  subject  of  registration ;  the  date  forms  part 
of  the  entry  required  by  the  act,  and  certified  copies  of 
the  entries  are  to  be  received  as  evidence  of  the  birth, 
death,  or  marriage,  to  which  the  same  relate  :(Z)  it  may, 
however,  be  doubted  whether  a  purchaser  could  be  com- 
pelled to  accept  a  certificate  of  death  as  evidence  of  the 

(/)  Miles  V.  Knighl,  13  Jur.  666. 
ig)  2Atk.  19;  see  12  Ves.252. 

(A)  As  to  recital  of  death  of  eatm  qy£  vie  in  rene'wed  ecclesiastical  lease 
being  evidence,  vide  supra,  154. 
(i)  Seel  Moo. d& Rob. 369. 
(i)  Hub.  on  Ev.  184. 
(Jc)  Doe  ▼.  Barnes,  I  Moo.  &  Rob,  386. 
(/)  Sect.  38. 
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fact,  unless  some  sufficient  reason  were  given  for  the  non-  ^^^  ^'"- 
production  of  the  certificate  of  burial  :(m)  extracts  from 
non-parochial  'registers  have  long  been  received  byxon-  [*^'^^\ 
veyancers  as  evidence  ;  and  by  the  3  and  4  Vict.  c.  92^  the 
non- parochial  registers  deposited  under  the  provisions  of 
that  act,(/»)  and  certified  extracts  therefrom,(o)  are  made 
evidence  in  the  courts  of  law  and  equity.[l] 

(m)  See  Attorney  General  v.  CulvenoeU,  R,  cited  ia  Hub.  on  £v.  769 ; 
aDd  Leack  v.  Leack^  V.  C.  K.  B.,  8  Jur.  211 ;  but  see  Parkinson  v.  PranciSf 
15  Sim.  160.  In  Tmnlins  v.  ThmliTis,  3  Jur.  167,  the  V.  C.  of  England  de- 
cided that  the  certificate  of  a  District  Registrar  is  not  evidence  under  the 
act :  in  the  later  case  of  TVail  v.  KibblewkUe^  10  Jur.  107,  the  same  learned 
judge  is  stated  to  have  acted  upon  such  a  certificate;  but  his  attention 
does  not  seem  to  have  been  directed  to  the  distinction  between  a  District 
Registrar's,  and  the  Registrar  General's  certificate. 

(i»)  For  a  list  of  which  see  Hub.  on  Ev.  p.  772. 

Ip)  See  secu.  11  and  13. 


[1]  The  r^^ister  of  births  and  deaths  kept  by  a  religious  society  is  evi- 
dence of  death;  but,  at  common  law,  it  must  be  proved.  A  copy,  under 
the  seal  of  the  corporation,  is  not  evidence.  Stoever  v.  Whitman's  lessee^ 
C  Bin.  416.  But,  when  the  original  is  of  a  public  nature,  e.g.  the  records 
of  the  Reformed  Dutch  Church,  in  the  city  of  New  York,  a  sworn  copy 
is  admissible.  5  Cow.  Rep.  237.  In  ejectment,  a  sworn  copy  of  the  re- 
cords of  the  town  of  Stonington,  in  Connecticut,  which  contained  the  date 
of  the  marriage  of  the  parents  of  the  lessors  of  the  plaintiff,  at  the  time  of 
their  birth,  was  held  properly  receivable  in  evidence  to  prove  their  pedi- 
gree. 15  John.  Rep.  22C.  A  register-book  Of  baptisms  was  refused  as 
evidence  of  legitimacy,  because  the  entry  was  made  more  than  a  year 
after  it  took  place,  by  a  minister,  from  the  information  of  the  parish  clerk, 
the  person  making  the  entry  not  being  minister  where  the  baptism  took 
place.  For  he  was  recording  a  fact  not  within  his  own  knowledge ;  and 
though  the  clerk  made  a  memorandum  at  the  time,  this  was  no  part  of 
his  duty  as  clerk,  bat  a  mere  private  entry.  8  Bam.  dc  Cress.  813.  A 
parish  register  of  marriages,  births,  and  deaths,  kept  pursuant  to  the  N. 
Carolina  act  of  1715,  is  evidence  to  prove  pedigree,  and  that  the  several 
pzrsons  whose  pedigree  is  thus  proved,  are  within  the  savings  of  the  stat- 
ute of  limitations.  3  Murph.  Rep.  47.  A  parish  register  stated  the  day 
of  baptism  and  the  day  of  birth  *,  and  was  produced  to  show  the  defendant 
was  of  age.  But  Lord  Tenterden  would  not  allow  that  part  respecting 
the  birth  to  be  read,  saying  the  register  was  only  evidence  of  baptism. 
Rex  V.  Ctapkemj  4  Carr.  &,  Payne,  29. 

In  Maine,  a  book  was  produced  by  a  town  clerk,  which  had  been  re- 
ceived by  him  from  his  predecessor  in  office,  as  an  official  record ;  it  pur- 
ported to  contain  a  record  of  births  and  marriages  in  such  town,  but  con- 
tained no  title  or  attef«tation  of  its  character,  nor  any  certificate  showing 
by  whom  the  entries  in  it  were  made ;  held,  that  it  was  proper  prima  far 
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^^p"^^'      In  the  absence  of  evidence  of  the  above  description^ 
Howpther.  Tcsort  is  necessarilv  had  to  evidence  of  a  less  formal 

wife  prored  ' 

by  dacla-  . 

ration,  Ac.      ■  ~~~~ 

de  evidence  to  prove  the  age  of  a  person  named  in  it.    3  Greenl.  Rep. 
223;  see  Martin  v.  Cfunlnf,  2  Harr.  &  John.  248;  Wedgewod's  Case,  8 
Greenl.  Rep.  75.    In  New  York,  sworn  copies  of  such  registers,  when  the 
original  is  of  a  public  nature,  have  been  held  admissible.    See  5  Cow. 
Rep.  237 ;  15  John.  Rep.  226.    In  North  Carolina,  a  registry  of  births, 
marriages  and  burials,  kept  pursuant  to  the  statute,  is  legal  evidence  of 
marriages,  births,  etc.,  especially  on  questions  of  pedigree.    And  the  court 
lay  it  down  as  a  general  rule,  that  a  book  kept  by  public  authority  is  ne^ 
cessarily  evidence  of  the  facts  recorded  in  it.    3  Murph.  Rep.  47, 52.    In 
Pennsylvania,  a  copy  of  the  register  of  marriages,  baptisms,  and  burials, 
kept  in  a  parish  in  the  Island  of  Barbadoes,  certified  to  be  a  true  copy,  by 
the  rector  of  the  parish,  and  proved  by  the  oath  of  a  witness,  taken  before 
the  deputy  secretary  of  the  island,  and  notary  public  (his  hand- writings 
and  office  being  proved,)  has  been  received  as  good  evidence  erf"  pedigree. 
Kingston  v.  Lesley,  10  Serg.  &  Rawle,  383.    And  a  copy  of  a  register  of 
births  and  deaths  of  the  people  called  Gtuakers,  kept  in  England,  proved 
to  be  a  true  one,  before  the  lord  mayor  of  London,  has  also  been  allowed 
as  evidence  in  Pennsylvania,  to  prove  the  death  of  a  person.    Hyam  v. 
Edwards,  1  Dall.  Rep.  2.    By  a  statute  in  that  state,  the  register  kept  by 
any  religious  society,  of  births,  marriages,  and  deaths,  is  declared  good 
evidence.    The  act  is  silent  as  to  the  mode  of  proof,  and  therefore  the 
ooiomon  law  mode,  which  is  by  a  sworn  copy,  or  the  production  of*the 
original,  must  be  resorted  to.    A  certified  copy,  under  the  seal  of  the  cor- 
poration, or  religious  society,  is  not  admissible.    Stoever  v.  WhUman*i  les- 
see, 6  Binn.  Rep.  416.    A  sworn  copy  from  the  register-book  of  the  burials 
in  Christ  Church,  Philadelphia,  has  been  received  in  evidence  to  show  the 
fact  of  the  death  of  a  person  at  the  time.    Lewis  v.  MarshaU,  5  Peters'  Rep. 
470, 475, 476.    In  Louisiana,  the  register  of  baptisms  and  births  is  evi- 
dence, and,  when  shown  to  exist,  precludes  parol  testimony.    DupUssis  v. 
Ken/nedy,  6  Lou.  Rep.  231-242 ;  FUUher  v.  Cavalier,  4  Mill.  Lou.  Rep.  267. 
An  alteration  in  such  baptismal  register,  by  erasing  the  word  "  natural," 
and  writing  over  it  the  word  "  legitimate,"  has  no  efiect  in  preventing  the 
registry  from  being  used  to  establish  the  period  of  birth,  though  the  altera- 
tion be  not  accounted  for,    Otherwise,  however,  if  the  document  were 
ofiered  to  establish  the  legitimacy  of  the  person  named.    A  register  of 
burials  is  also  evidence  there ;  and,  where  a  register  of  baptisms  proved 
that  a  child  was  christened  by  the  name  of  *'  Francisco  Antonio,"  and  a 
register  of  burials  attested  the  interment  of  a  person  named  "Francisco,*' 
and  no  question  was  raised  in  the  inferior  court,  on  the  point  of  variance ; 
held,  that  on  appeal,  the  appellate  court  must  consider  the  one  whose 
death  was  attempted  to  be  proved,  to  be  the  person  whose  death,  accord- 
ing to  the  pleadings,  it  was  important  to  establish.    Calis  v.  Orici^  6  Loa. 
Rep.  403.    In  Ohio,  where  the  defendant,  on  a  trial  in  ejectment,  offered 
the  deposition  of  the  town  clerk  of  New  Milford,  Connecticut,  to  prove 
the  correctness  of  a  copy  of  the  records  of  that  town,  showing  the  time  of 
the  defendant's  birth,  the  court  held,  that  it  must  be  further  shown  that  the 
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character;  such  as  declarations  by  members  of  the  fa-  ^^p- ^^- 
iaiiy,(p)  whether  such  declarations  be  made  expressly 
for  the  purpose  of  evidence,  or  consist  of  recitals  in  deeds  i 

or  wills,  statements  in  pleadings  in  chancery,  &c.[l]    Such 
evidence  is  inadmissible  in  court  during  the  lifetime  of  the 
parties  ]  but,  in  conveyancing,  statutory  declarations  form       **'    - 
the  only  available  means  of  preserving  the  testimony*of  ^ 

living  witnesses,  and,  after  their  deaths,  become  admissible 
in  court ;  and  where  such  declarations  by  relations  cannot 
be  procured,  conveyancers  act  upon  similar  declarations 
made  by  strangers  who  have  been  acquainted  with  the 
family,  although  such  declarations  are  inadmissible  in 
couri,(9)  unless  made    contrary    to  the   proprietory  or      ^ 

(p)  See  the  remarks  of  Lord  Langdale,  upon  the  value  to  be  attributed 
to  traditionary  evidence  in  pedigree  cases,  in  Johnston  v.  ToM^  5  Beav. 
599. 

{q)  Johnson  ▼.  Lawson^  3  Bing.  86 ;  Crease  v.  BarreU,  1  Cr.  M.  d&  R.  928 ; 
Casey  v.  O'Shaunes^,  7  Jur.  1140,  P.  C. 

recoid  copied  was  kept  under  the  authority  of  law ;  that  a  sworn  copy  of 
a  private  paper  is  nothing,  without  proof  of  the  original  being  executed ; 
and,  until  it  was  proved  that  the  paper  copied  by  the  clerk  in  this  case  as 
a  record,  was  legally  entitled  to  that  character,  it  was  inadmissible.  Rich- 
mond V.  Peterson,  3  N.  Ham.  Rep.  368. 

[1]  In  ejectment,  the  plaintiff  claimed  under  a  provincial  governor, 
through  one  of  his  two  devisees.  A  deed  executed  by  W.  as  the  attorney 
of  persons  styling  themselves,  in  the  power  of  attorney  (which  was  dated 
thirty  years  before  the  trial)  heirs  of  the  governor,  which  deed  recited  the 
seisin  of  the  governor,  the  death  of  his  devisee,  and  the  descent  of  the 
estate  from  him,  the  devisee,  to  Elizabeth,  and  the  heirship  from  her  to 
those  who  gave  the  power,  was  received  in  evidence  for  the  plaintiff,  as  part 
of  the  proof  of  pedigree ;  and,  connected  with  others  light  proof,  was  holden 
sufficient.  4  Wend.  543.  In  a  writ  of  entry,  sur  dissUsin^  the  tenant  (defend- 
ant) claimed  under  one  Daniel  Moimtjoy,  the  son  of  Daniel  Mountjoy  and 
Rebecca  Stokes,  the  latter  of  whom,  he  alleged,  was  the  daughter  of  Benja- 
min Stokes,  whose  seisin  was  proved.  To  show  the  pedigree  of  the' 
younger  Daniel,  the  tenant  first  proved  a  marriage  in  September,  1739, 
between  one  Daniel  Mountjoy  and  Rebecca  Stokes;  and  then  a  deed 
dated  September.  1765,  from  one  Daniel  Mountjoy,  expressed  to  be  "  of  all 
his  right  and  title  in  and  to  the  real  estate  of  his  grandfather,  Benjarnin 
Stokes,  or  his  mother,  Rebecca  Stokes."  Possession  has  gone  according  to 
the  deed,  which,  at  the  time  of  the  trial,  was  sixty  years  old.  This  state- 
ment in  the  deed  was  holden  prima  facie  evidence  of  Daniel  Mountjoy,  the 
grantor's  descent  from  Benjamin  Stokes.  Stokes  v.  Daices,  4  Mason's  Rep. 
268. 
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j^p-^-  pecaniarjr(r)  interest  of  the  declarant :  so,  statements  of 
g*jj^.   pedigree  contained  in  letters,  or  entries  in  books,  whether 
^*178]      •religious  or  otherwise,(5)  are  admissible  in  court,  if  the 
handwriting  be  proved  to  be  that  of  a  deceased  member 
old  pedi-      of  the  family  :lt)  so  also,  old  statements  of  pedigree  are 
held  admissible,  on  account  of  their  public  exposure  to 
an*d  recognition  by  the  family,  even  although  they  cannot 
be  distiiictly  attributed  to  any  particular  member  of  it : 
inaeriptioM,  «.£".,  monumental  inscriptions,(u)  a  mural  inscription  in 
the  parish  church,(v)  coffin  plates,(u7)  inscriptions  upon 
the  walls  of  the  mansion  house,(:r)  pedigrees  hung  up  in 
the  mansionXy)  or  preserved  in  the  family  library,(2r)  en- 
*       tries  in  a  family  bible,  or,  it  would  appear,  in  any  other 
book  which  had  been  treated  by  the  family  as  being  in 
the  nature  of  a  family  register  ;(a)[lj  so,  also,  a  pedigree 
presented  by  a  third  person  to  a  member  of  the  family, 
and  recognized  by  him,  is  admissible  in  proof  of  the  rela- 
tionship of  persons  therein  described  as  living,  and  who 
might  be  presumed  to  be  personally  known  to  him,  even 
although  the  general  pedigree  be  inadmissible  by  reason 

(r)  See  Sussex  Peemge  Case,  11  CI.  &  Fin.  85, 113 ;  Loyd  v.  WaU,  I 
Pk.  61. 

{s)  See  Herbert  v.  Tuckal,  Sir  T.  Raym.  84;  Berkely  Peerage  case,  4 
Camp.  418  j  Slane  Peerage  case,  6  CI.  &  Fin.  34  j  Tracy  Peerage,  10  CI. 
«;  Fin.  154. 

(0  As  to  proof  of  which,  see  The  FUnoaUer  Peerage,  10  CI.  &  Fin.  193 ; 
Tracy  Peerage,  10  CL  &  Fin.  154. 

(«)  See  Peerage  Cases,  cited  Hub.  on  Ev.  688;  and  see  10  CI.  &  Fin. 
154. 

(v)  SUmey  v.  Wade,  1  Myl.  &Cr.  338. 

(tp)  Hub.  on  Ev.  693. 

(x)  Camoys  Barony,  6  CI.  &  Fin.  801. 

(y)  See  1  Myl.  &  Cr.  356. 

(z)  Camoys  Barony,  6  CI.  dc  Fin.  803 ;  'and  see  Davies  v.  Lowndes^  7 
8co.  N.R.141. 

(a)  See  3  Russ.  &  Myl.  163;  Hood  v.  BeaucJutrnp,  8  Sim.  36;  Siane 
.Peerage  case,  5  CI.  &  Fin.  34 ;  Berkeley  Peerage  case,  4  Camp,  418. 

[1]  In  the  United  States,  family  bibles  and  inscriptions  on  monuments  are 
familiar  and  well-settled  media  of  proof  in  cases  of  pedigree.  8  John.  Rep. 
131 ;  5  Serg.  6l  Rawle  Rep.  351.  A  leaf  torn  from  an  old  family  bible, 
belonging  to  the  father,  was  admitted  to  prove  that  those  persons  were  his 
sons,  under  whom  the  lessor  of  the  plaintifl*  claimed. 
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of  its  ptirportiag  to  be  collected  from  registers,  wBIs,  &c.,  ciwpt  vw. 
and  history  :{b)  but  a  case  for  the  opinion  of  counsel  seems 
to  be   inadmissible,  as  being  generally  drawn  by  the. 
solicitor  and  not  by  the  party  himself,  and  being  often 
framed  with  *a  view  to  drive  the  opposite  party  to  a  refer- '  •  [*fr9] 
ence,  or  for  other  parposes.(c) 

And  it  seems  probable  that  such  evidence  is  admissible  whtthar* 

.  adminBble 

to  prove  not  only  the  facts  of  birth,  marriage,  and  death,  inpr^tof 
but  also  such  collateral  matters,  e.  ^.,  the  local  derivation  matim 
of  the  family,  as  tend  to  show  the  identity  of  the  parties.(<l) 

All   such  evidence  is  generally  admissible  if  made  ^^  <>^i«' 
during  existing,(6)  or  with  a  view  tdaniicipated(/)  litiga-  ^^^^ 
tion  or  controversy  involving  the  point  in  question ;  it  ^S^SflZ 
seems,  however,  that  the  mere  fact  of  the  declarant  hav»  •***"^'' 
ing  a  distinct  object  in  view  in  making  this  declaration, 
6.  g.^  the  prevention  of  disputes  in  a  family,   will  not 
render  the  declaration  inadmissible,  although  the  object 
can  only  be  gained  by  using  the  declaration  in  evidence  :{g) 
and,  in  a  peerage  case  cited  by  Mr.  Hubbacky{h)  a  pedigree 
transmitted  by  a  father  to  his  son  with  a  view  to  induce 
him  to  make  a  claim  to  the  peerage,  which,  however, 
never  was  made,  was  held  admissible  as  evidence  in  favor 
of  a  part)'  claiming  through  an  elder  branch  of  the  family. 

Whether  the  mere  existence  of  that  state  of  facts  which 
may  lead  to  a  controversy  is  a  lis  mota  within  the  above 
rule,  is  doubtful  :(t)[l]  the  modern  authorities  seem  to  be 

(b)  Davies  v.  Laumdes,  7  Sco.  N.  R.  141, 214. 

(c)  Slane  Peerage,  5  CI.  &  Pin.  40. 

{d)  See  Shields  v.  Boucher,  1  De  G.  &>  S.  40,  and  cases  there  cited ;  and 
Doe  V.  Davies,  11  Jur.  607, 10  a.  B.  314  ;  LUyyd  y.  WaiU,  1  Ph.  61. 

(«)  6  It.  £q.  R.  348 ;  see  Taylor  on  Ev.  412. 

(/)  Slane  Peerage,  5  CI.  &  Fin.  23. 

(^)  See  2  Rnss.  &M7I.  164;  Berkeley  Peerage  Case,  4  Camp,  418; 
Slaney  v.  Wade,  1  Myl.  &,  Cr.  338. 

(A)  Aira  Earldom,  J^ub.  onEv.  668. 

(t)  See  Davies  y.  Lowndes,  7  Sco.  N.  R.  198,  214 ;  and  Walker  y.  Earl 
Beauchamp,  and  other  cases  there  referred  to ;  ^aney  v.  Wade,  1  Myl.  & 
Cr.  338 ,  Monckton  v.  AU,'Gen.  2  Ross.  &.  Myl.  147;  EeiUy  y.  rUzgerald, 
G  It.  Eq.  R.  335. 

'■■■'-"'«  ■ 

[1]  The  American  cases  do  not  seem  to  be  uniform  concerning  the 
quality  of  being  ante  lilem  molam,  which  the  English  court  stiU  consider 
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*^p-  ^"-  opposed  to  such  a  doctrine ;  it  was  held  in  Slaney  r. 

Wcule{j)  that  a  copy  of  an  ancient  mural  inscription  was 

..  not  rendered  inadmissible  in  evidence  by  reason  of  its 

having  been  made  at  the  time  when  it  was  known  that, 

[*  180]  ^Q  *^^^  death  of  a  tenant  for  life  of  the  family  estates,  ques- 
tions would  probably  arise  as  to  who  was  entitled  under 
a  limitation  in  a  will  to  the  testator's  right  heirs. 

( j)  1  Myl.  &  Cr.  338. 

essential  to  the  character  of  hearsay  evidence.  See  8  John.  Rep.  196 ;  1 
Yeates,  17,  ld2;  Swill's  Evidence,  182;  4  Dall.  123;  Barrv.  Grate,  4 
Wheat.  230 ;  2  Hen.  &  Monf.  167  ;  1  Wheat.  6 ;  7  Cranch,  290 ;  1  Wash. 
133 ;  2  Id.  146,  148;  4  Wash.  C.  C.  Rep.  186.  In  Chapman  v.  Ckafman^ 
S  Conn.  Rep.  347,  the  cjurt  says :  "  When  declarations  are  made  for  the 
express  purpose  of  being  given  in  evidence  as  to  pedigree,  they  will  noi 
be  received.  If  a  person  were  to  take  a  bible,  and  having  the  idea  that  it 
was  afterwards  to  be  produced  in  evidence,  were  to  write  down  at  once,  the 
births  and  deaths  of  his  children,  such  an  entry  would  not  be  evidence. 
The  declarations  of  a  deceased  member  of  the  family  are  not  to  be  ad- 
mitted,  unless  it  appears  that  they  have  been  made  under  such  circum- 
sttnces  that  the  relation  may  be  supposed  to  be  without  an  interest,  and 
without  a  bias.  If  they  were  made  on  a  subject  in  dispute,  after  the  com- 
mencement of  a  suit,  or  after  a  controversy  preparatory  to  one,  they  ought 
not  to  be  received  in  evidence,  on  acpount  of  the  probability  that  they  were 
partially  drawn  from  the  deceased,  to  make  his  hearsay  admissible,  or 
perhaps  intended  by  him  to  serve  one  of  the  contending  parties."  In  Vir- 
ginia, a  woman  named  S.  brought  a  suit  for  her  freedom  in  1772 ;  and  dy- 
ing soon  after,  that  proceeding  was  abated.  Some  twenty-five  or  thirty 
years  after,  one  W.,  an  old  person,  informed  her  son  that  S.  was  free,  and 
her  family  also,  in  consequence  of  their  Indian  descent  from  their  mother. 
In  a  suit,  brought  some  years  after  the  declarations  made,  by  S.'s  grand- 
son to  recover  his  freedom,  W.'s  son  testified  to  those  declarations  of  his 
mother,  as  to  the  plain tifi''s  ancestor,  S.  Held,  that  this  hearsay  evidence 
was  not  objectionable,  on  the  ground  that  the  declarations  of  W.  were 
made  post  litem  motam.  Gregory  v.  Baugh,  2  Leigh,  665.  In  ejectment, 
the  plaintiffs  claimed  as  heirs  of  Mrs.  E.,  deceased ;  the  defendants,  imder 
a  deed  from  her.  The  plaintifis  offered  to  prove  their  pedigree  by  a  letter 
written  by  an  aged  member  of  their  family,  after  the  validity  of  the  deed 
from  Mrs.  £.  had  been  drawn  in  question ;  but  it  did  not  appear  that  the 
pedigree  of  the  plaintifis  was  then  at  all  in  controversy.  The  supreme 
court  say,  it  is  agreed  that  the  rule  which  admits  hearsay  to  prove  pedigree, 
is  qualified  by  the  exception  that  declarations  made  post  lUem  matam,  shall 
not  be  received.  But  the  controversy  respected  the  validity  of  Mrs.  E.'s 
deed,  made  while  she  was  a  feme  covert.  The  Usfnota^  if  it  existed,  was 
not  who  were  heirs.  The  court,  therefore,  thought  the  exception  did  not 
apply ;  but  the  cause  finally  went  ofi*  on  another  ground.  EUiot  v.  Pier- 
soCsUtsee,  1  Peters'  S.  C.  Rep.  328. 
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And  declaration  is  not  rendered  inadmissible  in  evi-  ch>p.  vnt 
dence  hy  reason  of  the  declarant,  and  the  party  relying  on  ^||^^?° 
his  declaration,  having  been  in  the  same  situation  with  {^^J^'^* 
respect  to  the  matter  in  question.(A:)  admiaiibie. 

And,  as  against  third  parties,  recitals  in  a  deed  are  not  Redtak, 
evidence  unless  the  deed  was  executed  by  some  disinte-  7enM  o?'  * 
rested  member  of  the  family  :(Z)  in  a  case  where  a  con-  ^  *"** 
veyance  by  parties  claiming  as  heiresses  of  the  bodies  of 
two  female  joint-tenants  in  tail  recited  Iheir  pedigree,  this 
recital  of  their  title  by  the  then  vendors  was  held  to  be  no 
evidence  against  a  subsequent  purchaser,  although  the 
deed  was  thirty  years  old  ;  there  being  nothing  to  show 
that  the  previous  possession  had  been  consistent  with  the 
pedigree  :(m)  but,  in  an  ejectment  case,  where  a  person 
entitled  in  remainder  joined  with  the  tenant  for  life  (who 
was  her  relation,)  in  selling  the  property,  and  the  convey- 
ance recited  that  she  was  the  daughter  of  J.  D.,  and  the 
conveyance  was  executed  by  the  tenant  for  life,  the  recital 
was  held  by  the  Court  of  Queen's  Bench  to  be  evidence  of 
the  fact,  ''no  dispute  having  existed,  and  the  parties 
having  done  that  which  they  had  a  right  to  do  if  members 
of  the  family."(») 

Land  tax,  if  not  noticed  in  the  agreement,  is  presumed  Land  tax- 

'  o  '        *  redemption 

to  be  a  charge  on  the  property :  if  stated  to  be  redeemed,  "{^JJI 
its  redemption  must  be  shown  by  the  certificate  of  the 
commissioners,  the  receipt  of  the  cashier  of  the  bank  of 
England,  and  memorandum  of  registration. (o) 

•Tithe,  also  is  a  burden  the  existence  of  which  is  pre-  [•ISl] 
sumed  in  the  absence  of  agreement :  the  law  upon  the 
subject  is  rapidly  becoming  less  important  under  the  pro- 

(*)  MoTickUm  Y.  AU.-Cfen.  2  Russ.  & Myl.  157;  Doe  d.  Tilman  v. Tarver, 
1  Ry.  &  Mo.  141 ;  Doe  v.  Davis,  11  Jar.  607 ;  10  a.  B.  314. 

(/)  Slaney  v.  Wade,  1  Myl.  &  Gr.  338 ;  but  see  the  judgment  of  the 
V.  C.  caiUra,  7  Sim.  614. 

(«)  Fort  V.  Oarke,  1  Russ.  601. 

in)  Doe  r.  Davis,  11  Jur.  607  j  10  Ct.  B.  314. 

(0)  See  43  Geo.  III.  c.  116,  s.  38.  As  to  the  right  of  a  remainderman 
to  pay  off  the  representatives  of  a  tenant  for  life  who  redeemed  the  land 
tax  out  of  his  own  money,  see  Cousens  ▼.  Harris,  12  Jur.  835.  As  to 
merger  of  redeemed  land  tax,  see  BltmdeU  y.  StarUey,  13  Jur.  998. 

28 
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ohfcp.  viiL  visions  of  the  Tithe  Commutatioa  Act:(p)[l]  the  com- 
commuta-    missioDers  acting  under  which  have  power,  in  making 
laM  Mu       their  award,(9)  to  decide  all  questions  as  to  the  existence 
of  any  modus,  or  composition  real  or  prescriptive,  or  cus* 
ternary  payment,  or  any  claim  of  exemption  from  or  non- 
S^mSSiSL  liability  to  payment  of  tithes  ;(r)  and  their  decision,  un* 
S^eTnlT'    less  reversed  on  an  appeal  brought  within  three  calendar 
«ppMi-       months  after  its  being  notified  in  writing  to  the  parties 
interested,  or  their  agents,(^)  is  binding  and  conclusive ; 
and  no  further  time  will  be  allowed  by  reason  of  the 
benefice  becoming  vacant,  after  the  commencement^  but 
before  the  expiration  of  the  three  months ;(/)  there  are  ex- 
ceptions of  tithes  of  fish  and  fishing,  and  of  mineral  titheSi 
of  payments  instead  of  tithes  in  the  city  of  London,  and 
of  permanent  rent  charges  payable  in  any  city  oi  town 
by  custom  or  any  local  act  of  parliament  ;(ii)  but,  with 
these  exceptions,  all  questions  as  to  the  existence  or  amount 
of  liabilities  of  this  description  will  eventually  dependi 
and  do  already  as  respects  a  great  part  of  the  country 
depend,  upon  the  commissioners'  award  (v)  for  the  par* 
ticular  district. 
f*182]         *As  respects  those  localities  in  which  the  tithe  has  not 
uo^mSui,  yet  been  commuted,  it  may  be  sufficient  to  state  shortly, 
uonrSlow'     that  a  composition  real  can  be  established  only  by  direct 
^"*^'         or  presumptive  proof  of  its  creation  by  deed  before  the  13 

(;?)  6  &  7  Will.  IV.  c.  71 ;  and  see  supplementary  acts,  7  Will.  IV.  &> 
1  Vict.  c.  69;  1  d&  2  Vict.  c.  64 ;  2<fc3  Vict.  c.  62;  3  &  4  Vict.  c.  15;  5 
Vict.  c.  7;  5&6Vict.  c.54;  9  &  10  Vict.  c.  73;  10  &  11  Vict.  c.  104. 

(g)  And  which,  if  pu27X)rting  to  be  sealed  with  the  seal  of  the  commis- 
sioners, is  made  evidence  by  s.  3  of  6  &  7  Will.  IV.  c.  71. 

(r)  6  &  7  Will.  IV.  c.  71,  s.  45 ;  and  see  5  &  6  Vict  c.  54,  s.  10. 

(i)  Sect.  46. 

(t)  Bamfray  v.  Scroope,  13  Jur.  633. 

(tt)  Sect.  90. 

(i?)  6&  7  Will.  IV.  c.  71,  83.  52  and  66;  and  see  2  &3  Vict.c.  ®,  8.8. 


[1]  The  commutation  of  tithes  in  England  and  Wales  is  provided  for, 
and  in  due  time,  with  few  exceptions,  all  lands  will  be  absolutely  dis- 
charged from  tithes ;  and  com  rent  charges  will  be  payable  in  lieu  of 
them,  with  powers  of  distress  and  entry,  and  enjoyment  of  the  land  for 
securing  them.  And  owners  of  both  land  and  tithes,  even  tenants  for 
life,  are  empowered  to  merge  the  tithes  in  the  lands ;  and  in  Ireland  tithes 
are  abolished  and  rent  charges  substituted. 
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Eliz.  ;(w)  and  that,  before  the  passing  of  the  2  &  3  Will.  <^^'  ^'- 
IV.  c.  100,  a  modus  could  be  established  only  by  similar 
proof  of  its  constant  payment  from  the  time  of  legal  me- 
mory ]{x)  and  that,  to  prove  an  exemption  from  tithe,  it 
was  necessary  to  show  that  the  land  had  belonged  to  one 
of  the  greater  monasteries,  and  was  held  by  such  monas- 
tery discharged  from  tithe  at  the  tiiheof  its  dissolution.(y) 
By  the  2  &  3  Will.  IV.  c.  100,(;2?)  a  modus(a)  or  exemption  ^^{^""^ 
may  be  absolutely  established  as  against  the  crown  or  S^wliL^nrf 
Duchy  of  Cornwall,  or  any  lay  person  (not  being  a  cor-  ^  ^^' 
poration  sole.)  or  any  corporation  aggregate,  whether 
spiritual  or  temporal,  by  proof  of  payment  of  the  modus, 
or  enjoyment  of  the  land  free  from  tithe,  during  60  years 
next  before  the  time  of  the  demand,  and  as  against  any 

■ 

corporation  sole,  by  proof  of  such  payment  or  enjoyment 
during  two  successive  incumbencies,  (or  sixty  years, 
whichever  shall  be  the  longer  period,)  and  three  years 
after  the  appointment  and  institution  or  induction  of  a 
third  incumtent  ;(6)  but  the  act  does  not  extend  to  cases 
where  the  modus  or  enjoyment  can  be  referred  to  an  agree- 
ment in  writing ;  and  in  cases  where,  at  the  date  of  the 
act,  the  *tithes  were  in  lease  by  deed,  or  subject  to  a  tern-  [*183] 
porary  composition  in  writing,  a  period  of  three  years  is 
allowed  to  the  tithe  owner  after  the  determination  of  the 
term  of  demise  or  composition  ;(c)  and  the  time  during 
which  the  lands  are  held  by  the  tithe  owner  are  excluded 

(io)  See  Estcowrt  y.  KingscoU,  4  Madd.  140 ;  DerU  v.  JRob,  1  Y.  &  C. 
Ex.  1. 

(x)  See  1  Mae.  &  G.  361. 

(f)  I  Hare,  903;  and  see  1  Mac.  &  G.  261 ;  and  Barries  v.  StuaHj  1 Y. 
&C.£x.ll9. 

(z)  Amended  by  4  &  5  Will.  IV.  c.  83. 

(a)  A  costom  for  the  lord  of  a  manor  to  receive  a  tenth  of  all  titheable 
matters  in  the  manor,  and  to  pay  a  yearly  sum  to  the  rector  in  lieu  of 
tithe,  is  not  within  the  statute ;  see  Knight  v.  Marquis  of  Water/ardj  15 
Mec.  &  W.  419 ;  see  1 1  CI.  &  F.  653. 

(A)  Sect  1 J  see,  as  to  evidence  under  this  s&ction,  Stamford  (Earl  of) 
y.  Diiiibar^  9  Jur.  165 ;  the  shorter  period  of  thirty  years  aUowed  by  the 
BCt^  during  which  there  is  only  a  prima  facie  and  not  an  abs<9lute  claim, 
does  not  appear  to  be  material  as  between  vendor  and  purchaser ;  see  s. 
6  of  Act. 

(<r)Sect.4. 
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Chap,  vm.  frQin  the  period  of  computation. (e2)    It  has,  after  opposite 
judicial  decisions,(6)  been  recently  decided  by  Lord  Cot- 
tenham,  C,  in  conformity  with  the  opinions  of  eight  of 
the  twelve  Judges,  that  in  order  to  bring  land  within  the 
operation  of  the  above  act  for  the  purpose  of  claiming  an 
exemption  from  tithe,  it  is  not  necessary  to  prove  its 
original  capacity  for  exemption,  by  showing  that  it  be- 
longed to  one  of  the  greater  monasteries :(/)  the  act,  it 
may  be  observed,  does  not  prevent  a  party  from  pleading 
a  modus  from  time  immemorial  and  proving  it  by  the 
same  evidence  as  he  might  have  done  before  the  statute.(g^) 
i5?ct;s?r      The  3  &  4  Will.  IV.  c.  27,  s.  2,  which  enacts  that  no 
Ljmi'^oDs.  person  shall  bring  an  action  to  recover  any  land,  (which 
by  section  1  includes  tithes,  unless  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole,)  but  within  twenty  years 
next  after  the  right  accrued,  has  been  held  by  the  Court  of 
Exchequer  not  to  prevent  the  tithe  owner  from  recovering 
tithes  as  chattels  from  the  occupier,  although  none  have 
been  set  out  for  twenty  years ;  but  to  be  confined  to  cases 
where  there  are  two  parties  claiming  adverse  estates  in 
the  tithes.(A) 
Defect*  in         Dcfccts  iu  the  early  title,  or  in  the  evidence  thereof,  are 
pre£!ripi?on  occasionally  rendered  immaterial  by  the  2  &  3  Will.  IV. 
sSi'me  of     c.  71,  and  3  &  4  Will.  IV.  c.  74. 

1*1841"'       *Under  the  former  (commonly  known  as  Lord  Tentcr- 
Titie  under   dcu's)  act,  a  claim  to  light  becomes  absolute  and  indefea- 

Prescnpiion  '  '  ° 

Actio  light,  sible  after  twenty  years  uninterrupted  enjoyment,  unless 
such  enjoyment  be  shown  to  have  been  by  virtue  of  some 
consent  or  agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing ;  and  local  customs  to  the  contrary 
are  expressly  rendered  inoperative.(t) 

5i/*lSy  **^      Claims  of  right  of  way,  water,  watercourse,(j)  or  any 

{d)  Sect.  5. 

{e)  See  Salkeld  v.  Johnson,  1  Ha.  196 ;  £f.  C,  3  C.  B.  749 ;  and  F^Oowes 
\,  Clay,  40,.  B.  313. 

(/)  Salkeld  y.  Johnson,  1  Mac.  &  Q.  S42. 

(g)  SUimford  {Earl  of)  v.  Dunbar,  9  Jur.  165. 

(A)  Dean  and  Chapter  of  Ely  v.  Cash,  15  Mee.  &  W.  617 ;  bat  see  Dean 
and  Chapter  of  Ely  v.  Bliss,  5  Beay.  574. 

(i)  Salter^ s  Company  v.  Jay,  3  Ad.  d&  E.,  N.  S.  109. 

( j)  The  sanie  law  seems  to  be  generaUy  applicable  to  natural  and  ar- 
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Other  easement,  (except  light,)  become  prima  fade  valid  <^p-  '^^^ 
after  twenty  years*  uninterrupted  enjoyment,  and  cannot  ^^xJt^ 
be  defeated  by  mere  proof  of  such  enjoyment  having  com-  **p'"«^^ 
menced  at  any  prior  period  ;  but,  until  forty  years'  unin- 
terrupted enjoyment,  they  remain  liable  to  be  defeated  in 
any  other  way  in  which  they  might  have  been  defeated 
before  the  passing  of  the  act ;  e,  g,,  *<  by  proof  of  a  grant, 
or  of  a  license,  written  or  parol,  for  a  limited  period,  com- 
prising the  whole  or  part  of  the  twenty  years,  or  of  the 
absence  or  ignorance  of  the  parties  interested  in  opposing 
the  claim,  and  their  agents  during  the  whole  time  that  it 
was  exercised"  :(k)  after  forty  years'  uninterrupted  enjoy- 
ment they  become  absolute  and  indefeasible,  unless  proof 
be  given  of  such  enjoyment  having  been  under  some  con- 
sent or  agreement  expressly  given  or  made  for  that  purpose 
by  deed  or  writing ;(/)  after  the  end  of  the  twenty  years, 
and  before  the  end  of  the  forty,  a  grant  may  still  be  pre- 
sumed *by  a  jury,(m)  notwithstanding  that  the  enjoyment      [*185] 
is  shown  to  have  originated  in  an  agreement  by  parol  or 
writing  not  under  seal.(n)[l] 

tificial  watercourses;  Mayor v,  Chadwick^  3  Per.  &  Day.  367;  11  Ad.  &  E. 
571 ;  unless  the  latter  be  made  for  particular  and  temporary  purposes : 
see,  as  to  mining  adits,  Arkwright  y.  GeU^  5  Mee.  &  W.  203 ;  and  see  also  a 

Wood  V.  Waudf  3  Ezch.  R.  748 ;  as  to  rights  of  fishing  in  natural  water- 
courses, see  Lamb  v.  Netobiggifij  1  Gar.  &  K.  549 ;  the  presumption  is,  that 
each  riparian  proprietor  has  a  right  to  fish  the  stream  in  front  of  his  own 
land :  see,  on  the  general  subject,  the  authorities  cited  in  the  judgment  in 
Woody,  Waudj  uH supra, 

(k)  Per  Parke,  B.,  1  C.  M.  &  R.  219. 

(Z)  Sect.  2. 

(m)  See  1  C.  M.  &;  R.  222. 

(9»)  Dewkurstr.  Wrigley,  1  C.  P.  Coop.  329. 

[1]  A  prescriptiye  way  must  not  only  have  existed  immemorially,  but 
the  use  must  have  been  uninterrupted.  Hence  the  plea  of  such  a  way  is 
not  supported  if  no  period  is  shown  of  twenty  years'  continued  use. 
liVhere  one  pleads  the  grant  of  a  way  by  a  lost  deed,  the  plea  must  be 
sustained  by  proof  of  an  uninterrupted  use  of  more  than  twenty  years,  by 
virtue  of  the  deed.  5  Pick.  Rep.  421 ;  2  McGord,  445 ;  3  Bing.  115.  To 
constitute  a  way  by  prescription,  the  use  must  have  been  adverse.  Hence, 
-where  a  way  is  reserved  by  deed,  and  the  grantor  and  those  claiming 
Tinder  him,  have  used  it  in  a  mode  nearly  corresponding  to  the  terms  of 
the  reservation,  though  long  enough  to  give  a  prescriptive  title,  the  use 
must  have  been  intended  under  the  deed,  not  adverse,  and  therefore  the 
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<^p-  ^'^     Claims  of  rights  of  common  and  other  profits  a  prendre,{o) 
wiIm^SL  become  prima  fcuAe  valid  after  thirty  years'  uninterrupted 

(o)  Liberty  for  grantee,  his  heirM  and  ossigTis  vM,  servavts  or  otherwise, 
to  enter  upon  lands,  and  there  to  hawk,  hunt,  fish,  and  fowl,  held  to  be 
such ;  ( Wukham  ▼.  Hawker^  7  M.  &  W.  63 ;)  and  see  aathorilies  there 
cited.  A  right  to  dig  coal,  or  other  minerals  {Paddock  v.  fkfiraier,  3 
Man.  A  Gr.  903)  on  another  man's  land,  may  be  claimed  by  prescription ; 
but  an  exclusive  right  to  any  particular  stratum  of  mineral  is  a  right  to 
land,  and  must  be  so  claimed,  whether  the  mine  be  open  or  unopened. 
(^WUkinson  r.  Proud,  11  M.  &>  W.  33.)  Whether  the  right  to  thesoU  and 
several  herbage  and  pasturage  of  land  is  within  the  act  seems  doabtful ; 
see  Welcome  v.  UpUm,  5  M.  &  W.  398, 403. 

right  wftl  be  limited  by  the  terms  of  reservation.  2  Met.  Rep.  467.  The 
practice  of  passing  over  unindosed  forest,  common  to  all,  is  insufficient 
to  give  such  right.  1  Bai.  58.  If  one  neglects  to  remove  a  house  wrong- 
fully erected  on  his  own  land,  and  which  obstructs  a  way  belonging  to 
him,  this  is  no  abandonment  of  the  right  of  way.  An  erection  of  the 
house  by  himself  might  be  an  abandonment.  5  Verm.  Rep.  315.  A  way 
had  been  uninterruptedly  used  for  twenty  years.  Afterwards,  it  was  us^ 
but  little,  and,  in  different  years,  three  or  four  times,  obstructed,  and  some 
wide  deviations  had  taken  place  from  its  original  course.  Held  the  right 
of  way  was  not  thereby  lost.  3  McCord  Rep.  194.  In  Massachusetts 
adverse  occupation  of  more  than  twenty  years  raises  a  presumption  of  the 
extinguishment  of  a  way ;  but  this  presumption  may  be  rebutted.  Non- 
user,  or  a  tortious  interruption  for  ten  or  twenty  years,  does  not  forfeit  a 
right  of  way,  if  a  previous  immemorial  usage  is  shown,  or  a  fortiori^  a 
*  right  founded  on  express  grant  or  exception.    Non-user  of  a  way  for  nearly 

forty  years  raises  a  violent  presumption  against  the  right.  Hoffman  v. 
Savage,  15  Mass.  130.  In  Pennsylvania,  an  occupation  for  twenty-one 
years  adverse  to,  and  inconsistent  with  a  way,  bars  the  right  Non-user 
for  twenty-one  years,  has  the  same  effect.  3  Whart  133;  5  Whart.  591. 
In  Connecticut,  a  long  continued  non-user  is  prima  fa/Ae  evidence  of  the 
release  of  a  highway ;  as  where  the  owner  of  the  land  kept  up  bars,  for 
ninety  years.  7  Conn.  Rep.  135.  In  Maryland,  adverse  possession  for 
more  than  twenty  years,  is  not  a  conclusive  bar  to  a  right  of  way,  bat 
only  raises  a  presumption  against  it.  But  the  user  of  another  route  over 
the  land,  fortifies  the  presumption  of  release,  arising  from  non-user  of  the 
former  way.  WrighJt  v.  Freeman,  5  Har.  &  John.  467.  In  New  Hamp- 
shire, where  a  way  has  been  used  over  twenty  years,  the  presumption 
arising  therefrom  may  be  rebutted,  by  showing  that  the  owner  of  the  land 
has  ploughed  it  within  that  time,  at  the  same  time  denying  the  right  of 
way,  though  not  in  the  presence  of  the  party  claiming  the  right.  Barker 
Y.  Clark,  4  N.  H.  Rep.  380.  In  South  Carolina,  a  right  of  way  is  defeat- 
ed only  by  an  adverse  and  continued  obstruction  for  five  years.  3  McCoid 
Rep.  194. 

Whatever  period  of  time  the  statute  of  limitations  may  prescribe,  for 
enforcing  a  right  of  entry,  an  adverse  enjoyment  of  a  watercourse  in  any 
particular  manneri  for  such  period,  will  be  presumptive  evidence  of  a 
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enjoyment,  and  cannot  be  defeated  by  mere  proof  of  such  ^^p  v™* 
enjoyment  having  commenced  at  any  prior  period ;  but, 
until  sixty  years'  uninterrupted  enjoyment,  they  remain 
liable  to  be  defeated  in  any  other  way  in  which  they  might 
have  been  defeated  before  the  passing  of  the  act  ]{p)  after 
sixty  years'  uninterrupted  enjoyment  they  become  absolute 
and  indefeasible,  unless  proof  be  given  of  such  enjoyment 
having  been  under  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing.(9) 

From  what  has  bren  previously  said,  it  would  appear  iH>iiodfor 
that  the  period  for  which  a  vendor,  in  order  to  show  a  title  ^^^^  ^^ 

*  'be  proTed  is 

under  the  act,  must  prove  uninterrupted  enjoyment,  is  as  SJjJ""****' 
follows :  viz.,  twenty  years  in  the  case  of  lights ;  forty 

(jf)  SuprOj  n.  (k.) 

(9)  Sect.  1.    See  Wdeome  y.  Upton,  5  M.  d&  W.  398. 

grant.  This  doctiiae  was  first  laid  down  as  law,  in  England,  in  the  year 
1761.  See  Angell  on  W.  C.  77;  7  Wheat.  Rep.  59.  In  Pennsylvania, 
one  may  gain  a  right  to  abut  his  dam  upon  another's  land,  by  an  actual 
possession  of  it,  for  that  purpose,  for  twenty-one  years.  5  Watt's  Rep. 
306.  The  ordinary  prescriptive  title  to  a  water  course  can  be  gained 
only  against  indiyiduals,  not  against  the  public.  Hence,  the  exclusive 
use  of  a  river,  for  twenty  years,  will  not  debar  the  public  from  using  it 
as  a  highway,  even  though,  during  that  time,  it  has  been  in  a  condition 
wholly  unfit  for  such  purpose.    To  affect  the  public  right  of  navigation  i 

there  must  be  either  a  legislative  act,  or  an  enjoyment,  so  very  long  con- 
tinued, as  to  raise  a  presumption  of  one.    See  3  Serg.  &  Rawle,  292 ;  4 
Hen.  &  Munf.  57 ;  4  Mass.  Rep.  522 ;  1  Conn.  Rep.  382.    A  prescriptive 
Tight  may  be  acquired  to  the  flow  of  the  water  in  a  particular  artificial 
channel,  even  though  it  is  neither  actually  used,  nor  necessary  for  the 
mill  erected.    It  is.  sufficient  that  the  water  has  been  accustomed  to  flow 
in  this  course,  for  twenty  years.     Tyler  v.  WUkinsoUj  4  Mass.  Rep.  405. 
After  possession  of  a  watercourse  for  sixty  years,  one  may  have  a  bill  in 
equity  against  a  mortgagee  who  has  foreclosed,  to  quiet  his  title,  without 
having  established  his  right  at  law.    HiUary  v.  WaUer,  12  Yes.  271 ; 
F*inck  V.  Besbfidger,  2  Verm.  390.    The  right  of  using  a  water  course, 
like  other  easements,  may  be  extinguished  by  v/niiy  of  possession.    If,  there- 
fore, A.  owns  above,  and  B.  below,  on  the  same  stream,  and  B.  acquires 
the  right  of  having  the  water  flow  to  his  land,  through  A.'s,  and  then  A. 
purchases  B.'s  land,  and  diverts  the  water  into  its  natural  channel,  C,  a 
purchaser  of  B.'s  land  from  A.,  cannot  claim  the  artificial  channel,  be- 
cause it  was  extinguished  by  unity  of  possession.    Angell,  71,  72.    The 
principle  of  extinguishment  by  unity  of  possession  applies  only  to  artifi- 
cial chaxmels,  the  right  to  which  depends  on  prescription ;  and  not  to  a 
natural  water  course,  existing  ex  jwre  natwra.    See  Hilliard  on  Real  Pro- 
perty, vol.  2,  p.  117, 118. 
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Chap.  VIII.  yeari#  in  the  case  of  ways,  waters,  watercourses,  and  other 
easements  (except  lights) ;  and  sixty  years  in  the  case  of 
rights  of  common  and  other  profits  a  prendre :  but,  in  the 
second  class  of  cases,  where  the  land  or  water  which  is 
sought  to  be  affected  by  the  easement  has,  during  the 
period  of  enjoyment,  been  held  for  life,  or  for  any  term 
'exceeding  three  years,  the  revisioner,  notwithstanding  the 
expiration  of  the  forty  years,  has  a  period  of  three  years 
from  the  determination  of  the  particular  estate  in  .which  to 
resist  the  claim  ;(r)  so  that  unless,  (as  can  seldom  be  the 
case,)  the  vendor  can  show  the  title  to  the  land  or  water, 
he  cannot,  by  evidence  of  enjoyment,  make  a  good  title  to 
the  easement  •,{s)  and  enjoyment  which  gives  no  title  as 
against  the  reversioner,  gives  no  title  as  against  the  owner 
of  the  particular  estate.(^)  As  respects  the  easement  of 
light,  however,  the  case  seems  to  be  different ;  there  being 
no  similar  reservation  in  the  statute  of  the  rights  of  rever- 
sioners. 

In  all  the  above  cases,  (except  that  of  a  claim  to  light,) 
the  enjoyment  must  have  been  uninterrupted,(ti)  "  as  of 
right,"  and  must  have  been  subsisting  within,  at  most,  a 
year  before  the  commencement  of  the  action  in  which  it  is 
relied  on  :{v)  the  claim,  therefore,  may  be  defeated  by 
showing  that,  for  the  whole  or  a  part  of  the  period  relied 
on,  the  enjoyment  was  by  parol  license,  or  was  exercised 
by  stealth  or  without  the  knowledge  of  the  parties  inte- 
rested in  opposing  the  claim,(tr)  or  that  the  party  exercis- 
ing it  was  himself,  during  all  or  any  part  of  such  period, 
entitled  to  the  possession  of  the  property  sought  to  be  af- 


Enjoyment 
muttjiiave 
been  unin- 
terrupted 
andaaof 
right. 


(r)  Sect.  8. 

(j)  See  Bright  v.  Walker,  1  C.  M.  aad  R.  219. 

(t)  S.  C. ;  and  note,  that  as  respects  the  prima  facie  title  which  is  gained 
by  a  thirty  or  twenty  years'  possession,  under  sects.  1  and  2  of  the  act,  the 
time  during  which  there  may  have  been  any  disability,  or  a  subsisting 
life  estate,  is  altogether  excluded  by  sect.  7. 

(u)  Onley  y.  Gardiner,  4  M.  &  W.  500. 

(t)  See  Parker  v.  MitcheU,  11  A.  &  E.  788 ;  and  Flighl  v.  T:%omas,  8  CL 
and  Fin.  231. 

{w)^eBrigUy.  fToZArer,  1  G.M.&R.219;  TickUY.  Brovm, i AfL Sl  Eu 
369 ;  Partridge  v.  8coU,  3  M.  &  W.  SSO. 
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fecfed  :{t)  and  in  cases  falling  under  sections  1,  4,  and  7  ^^P-  ^'^ 
of  the  act,  *an  enjoyment,  as  of  right,  may  be  proved, 
by  showing  enjoyment  for  several  periods,  amounting  to-  [*187] 
gather  t5  the  statutory  time ;  and  that  during  the  entire 
intervals  between  such  periods,  and  between  the  last  of 
them  and  the  action,  (if  such  interval  intervened,)  the  estate 
sought  to  be  affected  was  in  the  hands  of  a  tenant  for  life 
or  for  years  exceeding  three  years.(y) 

But,  as  respect  the  easement  of  light,  the  mere  fact  of  Eze«^ia 
uninterrupted  enjoyment  for  twenty  years,  otherwise  than  ^^^ 
by  consent  given  by  deed  or  writing,  confers  an  absolute 
title ;  the  enjoyment  need  not  be  as  of  right ;  so  that  proof 
of  a  parol  license  is  immaterial  'j{z)  nor  does  the  existence 
of  disabilities  or  particular  estates  make  any  difference :  it 
has,  however,  been  recently  determined  by  the  Court  of 
Exchequer,  that  the  enjoyment  of  the  access  of  light  must 
have  been  in  the  character  of  an  ectsement,  distinct  from 
the  enjoyment  of  the  land  sought  to  be  affected ;  so  that 
sixty  years'  enjoyment  of  lights  looking  out  upon  a  garden 
which  the  owners  of  the  house  had  held  during  that  pe- 
riod, as  tenants  from  year  to  year,  was  held  insufBcient  to 
confer  a  title.(a) 

By  interruption,  it  may  be  observed,  is  meant  an  ad-  UlUgS^uii 
verse  obstruction,  and  not  a  mere  discontinuance  of 
tiser  ;(fr)  but  the  question,  whether  a  discontinuance  was 
voluntary  or  otherwise,  is  one  for  a  jury  ;(c)  so  that,  as 
between  vendor  and  purchaser,  it  would  seem  to  be  neces- 
sary to  give  evidence  of  (so  near  as  may  be)  continuous 
user.  It  has  been  recently  decided  by  the  House  of 
Lords,(6l)  confirming   the   decisions  of   the   Courts  of 

(x)  Onky  r.  Ch/rdiner,  4  M.  &  W.  500;  Clayton  v.  Corby,  2  Ad.  &  E. 
N.  S.  813 ;  Cla/y  r,  Skackeray,  3  Moo.  &  R.  244.  Ab  to  the  non-eztinguish- 
ment  of  a  aecessary  easement  by  unity  of  seisin,  see  Pheysey  r.  Vicary^ 
16M.&W.484. 

(y)  Clayton  v.  Corby,  2  Ad.  &  E.  N.  S.  813. 

(^)  Mayor,  4^.  of  London  v.  Pewterers^  Company,  2  Moo.  &  R.  409 ; 
Flight  ▼.  Thomas,  11  Ad.  &  E.  688,  see  p.  695. 

(a)  Barbidge  v.  Wantick,  3  Exch.  R.  552. 

(b)  Carr  v.  Foster,  3  Ad.  &  E.,  N.  S.  581 . 
C^)  S.  C. 

Id)  FligM  V.  Thomas,  8  CI.  &  Pin.  931. 
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oh»p-  vM'  Qaeen's  Bench  and  *Exchequcr  Chamber,  that,  under  the 
4th  section  of  the  Statute,  which  provides  that  no  act 
shall  be  deemed  an  interruption  unless  submitted  to  or 
acquiesced  in  for  one  year,  a  party  who  has  uninterrupt- 
edly enjoyed  or  used  the  easement  or  right  for  any  period 
exceeding  one  year  short  of  the  term  which  would  be 
sufficient  to  confer  a  statutory  title,  can,  upon  being  dis- 
turbed in  his  enjoyment  or  user  at  any  time  within  the 
last  year  of  the  statutory  term,  at  once  claim  the  benefit 
of  the  statute.[i] 

[1]  Though  the  right  to  the  eojoyment  of  light  originate  in  temporary 
pernriflsion  of  the  adjoining  owner,  or  mere  usurpation  of  the  party  clatm- 
ing  the  right,  yet  an  enjoyment  for  twenty  years  affords  presumptive  evi- 
dence of  an  agreement,  license,  or  grant,  which  cannot  be  rebutted  by 
showing  that  the  right  claimed  had  no  existence  previous  to  the  com- 
mencement of  the  twenty  years.  But  the  reversioner  may  show  that  the 
acquiescence  was  by  his  lessee ;  for  this  could  not  be  prevented  by  the 
reversioner,  unless  his  knowledge  be  shown,  so  that  he  could  interfere ; 
and  though  it  may  conclude  the  lessee  who  is  not  incommoded,  and  would 
not  naturally  give  notice  to  his  landlord,  it  ought  not  to  bind  the  latter. 
And  the  presumption  may  be  rebutted  by  showing  that  the  adjoining  pro- 
prietor was  an  infant  or  under  coverture,  or  other  personal  incapacity  to 
grant,  when  the  user  began;  or  that  he  was  absent  from  the  country,  and 
therefore  ignorant  of  that  fact,  and  incapable  of  resisting ;  or  that  the 
party  alleged  to  have  authorized  the  easement,  had  only  a  particular  in- 
terest as  a  life  estate,  and  could  not  bind  the  reversioner.  So  non-user 
or  abandonment  will  occasion  the  loss  of  the  easement  claimed;  the  pre- 
sumption in  such  cases  being  that  the  right  has  been  relinquished  as  need- 
less, or  released  for  a  valuable  consideration. 

The  right  to  enjoy  light  is  limited  to  the  extent  and  manner  of  usage. 
Therefore,  where  the  house  lighted  was  a  malt  house,  but  was  changed 
into  a  parish  work  house,  requiring,  and  at  first  having,  more  li^t  than 
the  malt  house ;  a  fence  built  so  as  to  reduce  the  light  to  its  formier  quan< 
tity,  waft  held  not  actionable,  though  it  diminished  the  necessary  light  of 
the  WQriE  house. 
•  Twenty  years  peaceable  enjoyment  or  possession  of  a  private  way, 
confers  a  presumptive  title ;  the  inference  from  such  a  long  user  being 
that  the  right  passed  to  the  person  using  it  by  a  regular  grant  And  it 
seems  a  town  may,  by  user,  like  an  individual,  acquire  a  private  way 
for  itself,  though  not  for  the  public  at  large. 

Evidence  may  be  given  to  rebut  the  inference  of  a  grant  sought  to  be 
raised.  It  may  be  shown  that  the  usage  suffered  interruption,  or  was 
allowed  by  the  mere  neglect,  permission  or  indulgence  of  the  owner;  or 
had  formed  the  subject  of  perpetual  contest ;  or  it  may  be  accounted  for 
on  the  ground  of  leave,  favor,  or  otherwise,  than  as  a  claim  or  aasertioa 
of  right.  So  it  may  be  shown  that  the  party  was  merely  allowed  to  pass 
like  other  neighbors,  without  being  confined  to  any  particular  track.    6(» 
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By  the  3  and  4  Will.  IV.  c.  27,  the  time  within  which  ch»pv"^^ 
proceedings  can  be  commenced,  at  law  or  in  equity,(c)#g^^jfJL 

8aod4Wm. 


(e)  Filing  a  bill,  not  service  of  sabpoeaa,  is  the  commencement  of  suit; 
Cjppin  V.  Oray,  1  Y.  &  C.  C.  C.  205;  Mmris  v.  EUis,  7  Jur.  413;  Pureea 
V.  BUnnerkassett,  3  J.  &..  L.  24 ;  but  see  4^.-G^.  y.  Hall,  11  Pri.  760:  as 
to  salt  commenced  and  then  abandoned,  see  Bamptan  v.  BirchaUy  5  Bear. 
67,  and  see  Rocke  y.  Cooke,  12  Jur.  5. 


the  obstruction  of  the  way,  for  only  one  year  of  the  time,  will  defeat  it 
So  it  may  be  shown  that  the  identity  of  the  way  is  not  fixed,  but  that  the 
user  has  been  fluctuating,  and  embolatory,  changing  with  fields  and 
fences.  But  the  right  of  way  should  have  been  exercised  with  the 
owner's  knowledge,  or  he  cannot  be  afiected.  An  agreement  for  a  way 
by  parol,  is  a  mere  license,  revocable  at  the  pleasure  of  the  grantor.  A 
right  of  way  can  be  only  by  prescription  or  grant  at  common  law.  The 
use  by  a  man,  of  a  way  to  his  land  for  less  than  twenty  years,  when  his 
land  is  confiscated  and  granted  to  another,  who  continues  tht  vm  until 
both  make  out  the  time,  will  not  warrant  the  inference,  because  of  the 
interruption  by  confiscation.  Though  it  would  be  otherwise  if  the  twenty 
years  were  made  out  by  the  successive  enjoyment  of  ancestor  and  heir, 
vendor  and  vendee,  &c. 

Non-user  for  a  long  time,  (probably  twenty  years)  affords  a  presump- 
tion that  a  right  of  way  has  been  released  or  surrendered.  An  agree- 
ment, by  parol,  to  discontinue  an  old  way,  is  but  a  license,  and  may  be 
revoked. 

The  most  important  and  difficult  class  of  presumptive  easepients  arises 
from  the  conflicting  use  of  running  water.  The  law  declares  that  the  na- 
tural purity  and  course  and  flow  of  the  stream,  shall  not  be  so  changed 
or  modified  by  the  act  of  one,  as  to  injure  any  other  proprietor,  or  impair 
his  natural  advantages.  The  common  wants  of  all  must  be  subserved, 
and  an  advantage  given  to  no  one,  at  the  expense  of  any  other.  Every 
proprietor  has  a  right  to  the  a^  of  the  water  flowing  in  its  natural  current, 
-without  diminution  or  obstruction.  No  proprietor  has  a  right  to  use  the 
'water  to  the  prejudice  of  another.  It  is  wholly  immaterial  whether  the 
party  be  a  proprietor  above  or  below,  in  the  course  of  the  river;  the  right 
being  common  to  all  the  proprietors  on  the  river,  no  one  has  a  right  to 
diminish  the  quantity  which  will,  according  to  the  natural  current,  flow  to 
a  proprietor  below,  or  to  throw  it  back  upon  the  proprietor  above ;  the  true 
test  of  the  principle  and  extent  of  the  use  being,  whether  it  is  to  the  injoiy 
of  the  other  proprietors,  or  not. 

In  Louisiana,  priority  of  appropriation  in  mill  owners,  is  recognized  1^ 
positive  law,  as  securing  an  exclusive  right.  The  first  erected  mill  takes 
an  adequate  supply  of  water  from  above,  and  is  entitled  to  be  kept  clear  of 
back  water  from  below,  upon  the  mere  circumstance  of  its  being  first  erect- 
ed. But  aside  from  this  positive  provision,  the  law  of  that  state  would  be 
fbe  same  as  the  common  law. 

An  exclusive  adverse  enjoyment  of  the  water  in  any  particular  manner, 
-Ibr  twenty  years  (or  other  tim>  limiting  ejectmsnts,  in  the  state  where  the 


IV.  c  27. 
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ctoap.  vra.  1*0^  ihe  recovery  of  auy  land,{f)  (which  expression  in- 
^eludes  all  corporeal  hereditaments,  and  also  tithes,(g')  exi 

(/)  Or  tithe  deeds;  see  Dean  and  Chapter  6f  Wells  v.  Doddington,  3 
Coll.  73. 

(jg)  I.  e.,  as  between  parties  claimiDg  adverse  estates  therein,  bat  not 
as  between  tithe-owner  and  terre-tenant ;  Dean  and  Chapter  of  Ely  v.  Cash, 
15  M.  Sl  W.  617;  bat  see  Dean  and  Chapter  of  Ely  v.  BUss,  5  Beav.  574. 


question  arises)  raises  the  presumption  of  a  grant  or  license.  And  it  makes 
no  difference  to  what  exteot,  or  in  what  manner,  such  exclosive  use  may 
injuriously  affect  others,  unless  the  act  amount  to  a  public  nuisance.  But 
the  defendant's  enjoyment  must  be  exclusive,  continuous  and  adverse,  so 
much  so  that  on  a  defence  against  a  claim  for  land,  it  would  satisfy  the 
statute  of  limitations.  Alternate  enjoyment,  the  defendant  now  using  the 
land  for  his  pond,  and  now  the  plaintiff  for  agricultural  purposes,  will  not 
raise  the  presumption. 

Aiter  the  prior  occupant  has  enjoyed  for  full  twenty  years,  in  a  particular 
mode,  so  as  to  raise  the  presumption,  he  is  entitled  to  maintain  his  posses- 
sion to  an  extent  commensurate  with  the  enjoyment.  And  this  extent, 
which  is  an  abridgment  of  the  rights  of  others,  must  be  limited  by  the  evi- 
dence to  the  usage. 

The  presumption  arising  from  a  usage  of  twenty  years,  will  not  be  re- 
butted though  it  appear  to  ^ve  commenced  when  the  land  through  which 
the  water  is  derived  was  in  the  occupation  of  a  lessee,  if  twenty  years  have 
elapsed  since  the  lease  terminated. 

If  the  enjoyment  originated  in  a  written  agreement  or  lease,  there  can  of 
coarse  be  no  presumption  made  in  favor  of  a  more  extensive  claim  than 
what  the  true  construction  of  the  contract  shows.  If  the  party  have, 
within  twenty  years  before  suit  brought,  acknowledged  the  plaintiff's 
claim,  though  under  a  mistake  of  the  right,  the  presumption  of  a  grant  is 
rebutted. 

If  the  encroachment  or  erection  be  a  public  nuisance,  no  length  of  time 
will  legalize  it 

To  complete  the  presumptive  title,  the  adverse  enjojrment  most  be  con- 
tinuous and  uninterrupted  for  the  whole  term.  An  inlerruptioa  may 
arise  by  a  unity  of  seisin  and  possession.  Thus,  if  A.  and  B.  have  adjoin- 
ing closes,  and  H.  conduct  the  Mrater  from  B.'s  close  on  to  his  own,  en- 
joyed it  in  a  particular  manner  for  a  less  period  than  twenty  years,  and 
then  convey  Ms  close  in  fee  simple  to  B. ;  and  B.,  after  a  few  days'  pos- 
session re-convey  it  to  A. ;  after  which  A.  enjoys  the  water  in  the  same 
manner  he  had  done  before,  for  a  period  less,  but  with  the  former  period, 
making  more  than  twenty  years,  the  interruption  would  be  fatal. 

A  total  non-user  for  twenty  years  affords  presumption  either  of  the  ex- 
tinguishment of  the  former  presumptive  right,  in  favor  of  some  other  ad- 
verse right;  or  where  no  such  adverse  right  ajqsears,  then  simply  tfiattha 
former  has  been  surrendered,  or  that  it  never  existed. 

A  unity  of  poAeasion,  thoogh  it  generally  p-Tring"»«V*»  an  itmwmtmt, 
will  hisi  destrpy  the  presumptive  right  to  the  oie  of  water.    So  that  iribem 
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oept  tithes  belongiDg  to  a  spiritual  eleemosynary  oorpora-  ^^-  ^^- 
tioa  sole,)  and  any  share,  estate,  or  interest  therein,  or  of 
any  ren/,  (which  includes  heriots,  and  all  services  and 
fiuits  for  which  a  distress  may  be  nutde,  and  all  annuities 
and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land,  except  moduses  or  compositions  belong* 
ing  to  a  spiritual  or  eleemosynary  corporation  sole,(/()  is  ah  aeuoitf, 
restricted  to  a  period  of  twenty  years,(t)  or,  in  case  of  con-  ^"JJ^^f^ 
tinuous  disabilities,(^*)  forty  years,  from  the  *time  at  which  J^'S'SSm 
the  right  to  proceed  for  the  recovery  of  such  land  or  rent  ^^S^^, 
first  accrued  to  the  plaintiff,  or  to  the  party  through  whom     [*lb9J 
lie  claims.(A;) 
The  3d  section  of  the  act  fixes  the  time  at  which,  in  |W»t  when 

'  deemed  lo 

certain  specified  cases,  the  right  shall  be  deemad  to  have  ^^n^j;^'„ 
accrued ;  these  cases,  however,  are  put  merely  by  way  of  ^''^ 
illustration,  and  not  with  the  view  of  limiting  the  opera- 
tion of  the  2nd  section ;(/)  the  general  principle  seems  to  ^^ 
be,  that  when  a  party  has  been  in  possession  or  rec»pt  of 
the  profits  of  the  land,  or  in  receipt  of  rent,  the  right  ac"> 
crued  at  the  time  when  he  last  held  such  possession  or 
received  such  profits  or  rent;(m)  while  in  the  case  of  a 
party  who  has  never  had  such  possession  or  receipt,  the 

(i)  But  not  rent  resenred  on  a  demise,  as  between  tenant  and  rever- 
sioner ;  OratU  ▼.  Ellas,  9  M.  A;  W.  113. 

(t)  Sects. Sand 34. 

(J)  See  sects.  16, 17, 18  and  19.  The  19th 'sect,  which  psovides  that 
Scotland,  Ireland,  and  the  adjacent  islands  are  not  to  be  considered  be- 
yond seas,  applies  to  cases  of  residence  in  Ireland,  Sue.,  beibm  the  pass- 
ing of  the  act,  if  the  controversy  do  not  arise  onti^  after  the  psssiof  of  it : 
Sx  PmrU  BdseU,  3  Y.  A;  C.  617. 

(i)  Seeseccl;  andDoer.  Ednumds,6U,A.W,2d^ 

(0  See  Jamu  v.  Salkr,  4  Sco.  168. 

(»)  Owm  V.  DeBeiwvair,  16  M.  A;  W.  547. 


a  mill  and  dam  of  B.,  standing  below  A.,  of  right  flows  back  on  A.'s  miU^ 
if  A.  shoold  porchase  the  miU  and  dam  below,  and  s^  them  to  C,  the 
Utter  woald  have  the  same  right  aa  B.  had;  for  the  onion  of  possession 
in  A.  woald  not  change  the  rights  of  the  lower  mill.  And  in  sneh  a  caao, 
wbeie  the  right  to  flow  the  mill  above  was  lost  by  a  non-nsar  fi>r  twenty 
yeus,  and  then  A.  purchased  the  lower  mUl,  and  sold  it  to  C;  held,  that  the 
A>nner  right  to  flow  being  severed  before  A.  purchased,  no  greater  right 
fassed  to  C.  See  Cow.  it  HUl's  notes,  part  1,  notes  303,304;  3  Kent's 
Com.  9d  ed.  p.  441, 445, 449. 
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chi>.vm.  jig]j|  accraed  at  the  time  when  he  first  hecame  entitled 
(whether  by  descent,  alienation,  falling  in  of  a  remainder 
or  reversion,  forfeiture,  devise,(n)  or  otherwise)  to  enter 
into  such  possession  or  receipt.  A  mortgagee  may,  how- 
ever, recover  the  mortgaged  land  at  any  time  within 
twenty  years  after  the  lagt  payment  of  principal  or  inter- 
est, notwithstanding  twenty  years  or  upwards  may  have 
elapsed  since  his  right  to  enter  accrued  under  the  mort- 
gage deed.(o) 

tor^aimlnia  ^^^  ^  agaiust  au  administrator  time  runs  from  the 
from  datfh.   j^|jj  ^f  ^|je  intestate.(p) 

^  J  •And,  in  the  case  of  an  express  trust,(y)  the  right  does 
•ZSaelw*  ^^^  accrue  until  a  conveyance  has  been  made  to  a  pur- 
v^aaeeto*  ^^aser  for  valuable  consideration,  and  then  only  as  against 
ch^mm"*  *^^^  purchaser  and  persons  claiming  under  him ;(r)  whe- 
with^'uii  ^^®^  ^^  ^^  ^  charitable  trust  is  within  this  provision,  or 
^^  whether,  as  formerly,  time  is  no  bar  when  the  purchaser 

has  notice,  seems  to  be  doubted :(«)  the  provision  does 
not  seem  to  apply  to  a  mere  voluntary  trust  for  payment 

(•)  See  James  v.  SaUer,  4  Scott,  168, 180. 

(o)  See  7  Will.  IV.  and  1  Vict.  c.  28.  In  default  of  payment,  time 
rons  from  date  of  mortgage  deed,  if  there  is  no  provision  for  quiet  enjoy- 
men  by  the  tnortgagor,  until  default  in  payment ;  Doe  d.  Roylance  v.  LagU- 
foot,  8  M.  &  W.  553 :  as  to  whether  the  mortgagee's  ffrima  facie  absolute 
title  by  twenty  years'  possession  is  defeated  by  his  having  kept  accounts  of 
the  rents  received  by  him,  and  otherwise  treated  and  considered  himself 
as  mortgagee,  see  Baker  v.  WdUon,  14  Sim.  426.  As  to  the  case  of  an 
annuitant,  see  8earle  v.  Colt,  1  Y.  &  C.  G.  C.  36. 

(j»)  Sect  6. 

(9)  See  Francis  r.  Chrover,  5  Ha.  39 ;  7^  Commissioners  of  Donations 
V.  Wybra/nUj  2J.&  Lat  182;  Hughes  v.  KeUy,  2  Con.  &  L.  223 ;  BUUr  r. 
Nugent,  3  J.  &  Lat.  661 ;  WardY.  Arch,  12  Sim.  472;  and  Gougk  v.  BuU, 
12  Jur.  859 :  as  to  difference  between  a  charge  and  a  trust  for  payment  of 
a  sum  of  money  out  of  real  estate.  Purchaser's  liability  for  purchase- 
money  is  not  an  express  trust:  T\ift  ▼.  Stephenson,  7  Ha.  1 ;  a  construc- 
tive trust  may  be  barred  by  long  acquiescence ;  Ex  parte  HaseU,  3  Y.  & 
C.  617. 

(r)  Sec.  25 ;  AU.-Oen.  y.  FUnt,  4  Ha.  147. 

Is)  See  4  Ha.  153—155;  and  see,  AU.-Chn,  y,  Kerr,  2  Bear.  420;  AU.^ 
€kn.  Y.  Bretiingham,  3  Beav.  91 ;  in  neither  of  which  cases  was  the  stat- 
ute relied  on;  and  see,  1  Dm.  &  Yf.  288,  where  Sugden,  C,  was  of 
opinion  that  the  act  did  not  extend  to  charities ;  and  see,  2  Dm.  Sl  W. 
€9 ;  but  in  The  Commissioner  ofCharUable  Donations  v.  Wybrants,  2  J.  & 
iM,  182,  the  same  learned  judge  held,  although  the  opinion  was  extrnjo- 
dicial,  that  charitable  trusts  were  within  the  act. 
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pf  debts  when  the  creditors  are  Dot  in  fact  eesiuis  que  ^^^^"'' 
trusty  so  as  to  be  entitled  to  enforce  the  trusts  \[t)  in  cases  ^^^^ 
X)f  fraud,  time  does  not  begin  to  run  until  the  fraud  was, 
or  with  reasonable  diligence  might  have  been,  discover- 
ed \{u)  but  this  is  not  to  affect  a  bona  fide  purchaser  for 
valuable  consideration  without  notice  of,  or  reason  to  be- 
lieve  in,  the  commission  of  the  fraud. 

The  7th  section  enacts,  that  the  right  of  a  person  enti-  JJiT'**^  ** 
tied  subject  to  a  tenancy  at  will  is  to  be  deemed  to  *have      [*191] 
first  accrued,  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  shall 
»be  deemed  to  have  determined ;  but  it  provides  that  no  Monmffor 

'  '  and  c€9tu% 

mortgagor  or  cestui  que  trust  shall  be  deemed  to  be  a  ?***  ''^'- 
tenant  at  will  within  the  meaning  of  this  clause  to  his 
mortgagee  or  trustee.(t;)  In  cases  of  express  trust,  a  cestui 
-que  trust  whose  possession  is  consistent  with  the  trust 
^s,  for  general  purposes,  tenant  at  will  to  his  trustee,(i/7)  J- 
and  the  object  of  the  above  provision  seems  to  have  been, 
to  preserve  the  legal  estate  of  the  trustee,  which,  under  the 
old  law,  was  secured  by  the  necessity  that  possession 
should  be  adverse  in  order  to  take  away  the  right  of  en-  « 
try  :  however,  in  a  recent  case  of  Doe  d.  Jacobs  v.  Phil" 
lipsjl^x)  the  Court  of  Queen's  Bench  seem  to  have  consi- 
dered the  trustee  of  a  term  was  barred  by  the  possession 
of  his  cestui  que  tru^t :  the  opinions  expressed  upon  this 
point  were,  however,  extra-judicial;  for,  admitting  the 
cestui  que  trust  to  have  been  tenant  at  will,  the  trustee 
before  bringing  the  action  should  have  determined  the 

(0  Evans  v.  BagwtU^  2  Con.  &  L.  612;  and  query,  whether  the  35th 
section  applies  to  cases  which  fall  within  the  40th  and  43nd  sections;  B. 
p.  618. 

(«)  Sect.  26,  and  Lewis  v.  TlumaSy  3  Ha.  26.  In  the  case  of  a  firm,  H 
has  been  held  that  the  frand  of  one  member  prevents  time,  nnder  the  3  and 
4  Will.  IV.  c.  42,  from  running  in  fayor  of  his  co-partners,  although  in- 
nocent of,  and  deriving  no  benfit  from,  the  fraud :  Blair  v.  Bromley ^  2  Ph. 

354. 

(p)  A  purchaser  let  into  possession  before  completion  \s  prima  facie 

a  tenant  at  will  within  this  clause ;  Doe  d,  Stantoay  v.  Bock^  4  Man.  &  G. 
.30. 

(»)  See  1  Jarm.  Conv.  by  S.  68 ;  Sug.  610. 

(x)  10  a.  B.  130. 
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<Th«p.  vni,  tenancy  by  notice,  which  he  had  not  done  :(y)  but  the 
Court  of  Cmnmon  Pleas  has  s\nce{z)  refused  to  foUov 
the  dicta  in  Doe  v.  PhiUips.' '  Where  the  tenancy  deter- 
mined before  the  passing  of  the  Act,  the  right  of  entry  is 
to  be  considered  as  having  accrued  at  the  time  of  such 

[*192]  determination  ;(a)  *but  wliere  the  tenancy  was  subsisting 
when  the  Act  came  into  operation,  the  right  is  barred  by 
the  lapse  of  twenty  years  from  the  end  of  one  year  after 

,  the  commencement  of  the  tenancy.  (ft)[l] 

(y)  As  to  what  conduct  amounts  to  an  admission  of  a  subsisting  tenazi* 
cy  at  will,  tee  Doe  d.  Chraws  t.  CHroves,  10  CL  B.  486. 

(z)  Cfarrard  v.  T\ukt  13  Jur.  871 ;  and  see  Ytmng  v.  Lord  Wakrfo^t 
10  Jut.  1,  L.  C. 

(tf )  Doe  V.  Thompson^  6  Ad.  db  E.  721 ;  Doe  d.  Evans  v.  Page^  5  CL  B. 
767;  1  Day.  db  M.  601 ;  Doe  v.  Bold,  11  O.  B.  137;  as  to  what  amonnts 
to  a  determination  of  a  tenancy  at  will,  see  Doe  d.  BonMet  y.  Ttrmr^  7 
M.  &W.  236;  S.  C.  9  M.  db  W.  643 ;  Doe  d.  Goody  v.  Carter.dQ.^ 
863. 
^  (*)  Doe  d.  Dayman  v.  Moore,  9  Ct.  B.  5&5 ;  Doe  d.  Goody  v.  OurUr,  9 

a.B.863. 


[1  ]  The  Statute  of  3  db  4  Will.  4,  c.  27,  to  which  reference  is  here  msdc, 
«nacts  that  when  any  right  to  make  an  entry  or  distress,  or  to  hrisg  aa 
action  to  recover  land  or  rent,  by  reason  of  any  forfeiture  or  breach  of 
condition,  shall  have  first  accrued  in  respect  of  any  estate  or  inteiest  in 
reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been  recover- 
ed by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent  shall  be  deemed  to  have  first  accru- 
ed, in  respect  of  such  estate  or  interest,  at  the  time  when  the  same  shall 
have  become  an  estate  or  interest  in  possession,  as  if  no  such  forfeiture, 
or  breach  of  condition  had  happened.  A  right  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  reversion,  at  the 
time  at  which  the  same  shall  have  become  an  estate  or  interest  in  posses- 
sion, by  the  determination  of  any  estate  or  estates,  in  respect  of  which, 
such  land  shall  have  been  held,  or  the  profits  thereof,  or  such  rent  shall 
have  been  received,  notwithstanding  the  person  claiming  such  land,  or 
some  person  through  whom  he  claims,  shall,  at  any  time  previously  to  the 
creation  of  the  estate  or  estates  which  shall  have  determined,  have  been 
in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of  mA 
rent.  When  the  right  to  an  estate  in  possession  is  barred,  the  right  of  the 
same  person  to  future  estates  shall  also  be  barred  When  the  right  of  a 
tenant  in  tail  of  any  ]and,  or  rent,  to  make  an  entry  or  distresa,  or  to  bring 
an  action  to  recover  the  same,  shall  have  been  barred  by  reason  of  the 
same  not  having  been  made  or  bronglit  within  the  period  herdnbefbre 
limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry  or 
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The  right  of  a  person  entided  subject  to  a  tenancy  from  ^^p-  ^^- 
year  to  year  or  other  period,  without  any  lease  in  writing,  iKSTyw  to 

distress,  or  bringing  an  action  to  recover  snch  land  or  rent,  no  person 
4:lkiming  any  estate,  interest,  or  right,  which  such  tenant  in  tail  might 
lawfally  have  barred,  shall  make  an  entry  or  distress,  or  bring  an  action 
tc^recover  snch  land  or  rent,  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made  such  en- 
|ry  or  distress,  or  brought  such  action.    When  a  tenant  in  tail  of  any  land 
or  rent,  shall  haye  made  an  assurance  thereof,  which  shall  not  operate  to 
bar  an  estate  or  estates  to  take  effect,  after,  or  in  defeasance  of  his  estate 
tail,  and  any  person  shall,  by  virtue  of  such  assurance,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  in  possession  or  receipt  of 
the  profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  same  per- 
son, or  any  other  person  whatsoever  (other  than  some  person  entitled  to 
such  possession  or  receipt,  in  respect  of  an  estate,  which  shall  have  taken 
effect  after  or  in  defeasance  of  the  estate  tail)  shall  continue,  or  be  in  such 
possession  or  receipt,  for  the  period  of  twenty  years  next  after  the  com- 
mencement of  the  time  at  which  such  assurance,  if  it  had  then  been  exe-* 
euted  by  such  tenant  in  tail,  or  the  person  who  would  have  been  entitled 
to  his  estate  tail  if  such  assurance  had  not  been  executed,  would,  without 
the  consent  of  any  other  person,  have  operated  to  bar  such  estate  or  estates 
as  aforesaid;  then  at  the  expiration  of  such  period  of  twenty  years,  such 
assurance  shall  be,  and  be  deemed  to  have  been  effectual,  as  against  any 
person  claiming  any  estate,  interest,  or  right,  to  take  effect  after  or  in  de- 
feasance of  such  estate  tail.    It  is  enacted  that  after  the  31st  day  of  Dec, 
1833,  no  person  shall  make  an  entry  or  distress,  or  bring  an  action  to  re- 
cover any  land  or  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to  bring  such  action, 
shall  have  first  accrued,  to  some  person  through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom  he  claims, 
then,  within  twenty  years  next  after  the  time  at  which  the  right  to  make 
such  entry  or  distress,  or  to  bring  such  action,  shall  have  first  accrued  to 
the  person,  making  or  bringing  the  same.    In  the  construction  of  this  act, 
the  right  to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any 
land,  or  rent,  shall  be  deefhed  to  have  first  accrued  at  such  time  as  is  here- 
inafter mentioned,  that  is  to  say,  when  the  person  claiming  such  land  or 
rent,  or  some  person  through  whom  he  claims,  shall,  in  respect  of  the 
estate  or  interest  claimed,  have  been  in  possession,  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  and  shall,  while  entitled 
thereto,  have  been  dispossessed,  or  have  discontinued  such  possession,  or 
receipt,  then  such  right  shall  be  deemed  to  have  first  accrued,*  it  the  time 
of  such  dispossession,  or  discontinuance  of  possession,  or  at  the  last  time 
at  which  any  such  profits  or  rent,  were,  or  was  so  received ;  and  when  the 
person  claiming  snch  land  or  rent  shall  claim  the  estate  or  interest  of  some 
deceased  person,  who  shall  have  continued  in  such  possession  or  "receipt, 
in  respect  of  the  same  estate  or  interest,  until  the  time  of  his  death,  and 
shall  have  been  the  last  person  entitled  to  such  estate  or  interest,  who 
shall  have  been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  have  first  accrued  at  the  time  of  such  death :  and  when  the 

30 
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Chap,  vm^  is  to  be  deemed  to  have  accrued  at  the  end  of  the  first 
year  or  other  period,  or  last  receipt  of  rent,  which  shall 

person  claiming  such  land  or  rent  shall  claim  in  respect  of  an  estate  or 
interest  in  possession,  granted,  appointed,  or  otherwise  assured;  by  any 
instrument  (other  than  a  will)  to  him,  or  some  person  through  whom  he 
claims,  by  a  person  being,  in  respect  of  the  same  estate  or  interest,  in  the 
possession  or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent, 
and  no  person  entitled  under  such  instrument  shall  have  been  in  such 
possession  or  receipt,  then  such  right  shall  be  deemed  to  have  first  accrued" 
at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the  person 
through  whom  he  claims,  became  entitled  tasuch  possession  or  receipt, 
by  virtue  of  such  instrument;  and  when  the  estate  or  interest  claimed, 
shall  have  been  an  estate  or  interest  in  reversion  or  remainder,  or  other 
future  estate  or  interest,  and  no  person  shall  have  obtained  the  possession 
or  receipt  of  the  profits  of  such  land,  or  the  receipt  of  such  rent  in  respect 
of  such  estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  ac- 
crued, at  the  time  at  which  such  estate  or  interest,  became  an  estate  or  in- 
terest in  possession ;  and  when  the  person  claiming  such  land  or  rent,  or 
the  person  through  whom  he  claims,  shall  have  become  entitled,  by  reason 
of  any  forfeiture  or  breach  of  condition,  then  sueh  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeiture  was  incurred,  or  such  condition 
was  broken. 

It  is  further  provided  that  all  actions  of  debt,  for  rent,  upon  an  indenture 
of  demise,  all  actions  of  covenant  or  debt  upon  any  bond  or  other  spe- 
cialty, and  all  actions  of  debt  or  scire  facias  upon  any  recognizance,  and, 
also,  all  actions  of  debt  upon  any  award  where  the  submission  is  not  by 
specialty,  or  for  any  fine  due  in  respect  of  any  copyhold  estates,  or  for  an 
escape,  or  for  money  levied  on  any  fieri  facias^  and  all  actions  for  penal- 
ties, damages,  or  sums  of  money  given  to  the  party  grieved,  by  any  star 
tute  then  or  thereafter  to  be  in  force,  that  should  be  sued  or  brought  at 
any  time  after  the  end  of  the  then  session  of  parliament,  shall  be  com- 
mcDced  and  sued  within  the  time  and  limitation  thereinafter  expressed, 
and  not  after ;  namely,  the  said  actions  of  debt  for  rent  upon  an  inden- 
ture of  demise  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt,  or  scire  facias  upon  recognizance,  within  ten  years  alter 
the  end  of  the  then  session,  or  within  twenty  years  after  the  cause  of  such 
actions,  but  not  after ;  the  said  actions  by  the  party  grieved,  one  year 
after  the  end  of  the  then  session,  or  within  two  years  after  the  cause  of 
such  actions  or  suits,  but  not  after ;  and  the  said  other  actions  within 
three  years  after  the  end  of  the  then  session,  or  within  six  years  after  the 
cause  of cuch  actions  or  suits,  but  not  after ;  provided  that  nothing  there- 
in contained,  should  extend  to  any  action  given  by  any  statute,  where  the 
time  for  bringing  such  action  was,  or  should  be,  by  any  statute,  specially 
limited.  In  every  case  of  a  concealed  fraud,  the  right  of  any  person  to 
bring  a  suit  in  equity  for  the  recovery  of  any  land,  or  rent,  of  which  he, 
or  any  person  through  whom  he  claims,  may  have  been  deprived  by  such 
fraud,  shall  be  deemed  to  have  first  accrued  at,  and  not  before  the  time  at 
which  such  fraud  shall,  or,  with  reasonable  diligence,  might  have  been 
first  known  or  discovered  j  provided  that  nothing  in  this  clause  contained, 
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last  happen.(c)    It  has  been  held,  that  the  performance  of  ch>p.  vm. 
a  service  for  which  distress  might  have  baen  made,  e.  g,^ 

(c)  Sect.  8. 

shall  enable  any  owner  of  lands,  or  rents,  to  have  a  suit  in  equity  for  the 
recovery  of  such  lands  or  rents,  on  account  of  fraud,  against  any  bona 
fide  purchaser  for  valuable  consideration,  who  has  not  assisted  in  the 
Gommission  of  such  fraud,  and  who,  at  the  time  that  he  made  the  purchase, 
did  not  know,  and  had  no  itason  to  believe,  that  any  such  fraud  had 
been  committed. 

If  at  the  time  at  which  the  right  of  any  person  to  make  an  entry  or 
distress,  or  being  an  action  to  record  any  land  or  rent,  shall  have  first 
•  accrued,  according  to  the  meaning  of  the  act,  such  person  shall  have 
been  under  any  of  the  disabilities  hereinafter  mentioned,  that  is  to  say, 
infancy,  coverture,  idiocy,  lunacy,  unsoundness  of  mind,  or  absence  be- 
yond seas,  then  such  person,  or  the  person  claiming  through  him,  may, 
notwithstanding  the  period  of  twenty  years,  hereinbefore  limited,  shall 
.have  expired,  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent  at  any  time  within  ten  years  next  after  the  time  at 
which  the  person  to  whom  such  right  shall  first  have  accrued  as  afore- 
said, shall  have  ceased  to  be  under  any  such  disability,  or  shall  have 
died.  No  entry,  distress,  or  action,  shall  be  made  or  brought  by  any 
person  who,  at  the  time  at  which  his  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  shall  have  first  accrued, 
shall  be  under  any  of  the  disabilities  hereinbefore  mentioned,  or  by  any 
person  claiming  through  him,  but  within  forty  years  next  after  the  time 
at  which  such  right  shall  have  first  accrued,  although  the  person  under 
disability,  at  such  time,  may  have  remained  under  one  or  more  of  such 
disabilities  during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years  from  the  time  at  which  he  shall  have  ceased  to  be  under  any 
sach  disability,  or  have  died,  shall  not  have  expired. 

It  is  provided  that  the  word  "  land,"  shall  extend  to  manors,  messuages, 
and  all  other  corporeal  hereditaments  whatsoever,  and  also  to  tithes,  and 
also  to  any  share,  estate,  or  interest,  in  them  or  any  of  them,  whether  the 
same  shall  be  a  freehold,  or  chattel  interest,  and  whether  freehold,  or 
copyhold,  or  held  according  to  any  other  tenure ;  and  the  word  "  rerU" 
shall  extend  to  all  heriots,  and  to  all  services  and  suits,  for  which  a  dis- 
tress may  be  made,  and  to  all  annuities,  and  periodical  sums  of  money, 
charged  upon,  or  payable  out  of  any  land  except  moduses  or  composi- 
tions, belonging  to  a  spiritual  or  eleemosynary  corporation  sole ;  and  the 
person  through  whom  another  person  is  said  to  claim,  shall  mean  any 
person,  by,  through,  or  under,  or  by  the  act  of  whom  the  person  so  claim- 
ing became  entitled  to  the  estate  or  interest  claimed,  as  heir,  issue  in  tail, 
tenant  by  the  curtesy  of  England,  tenant  in  dower,  successor,  special  or 
general  occupant,  executor,  administrator,  legatee,  husband  assignee,  ap- 
pointee, devisee,  or  otherwise,  and  also  any  person  who  was  entitled  to 
an  estate  or  interest  to  which  the  pereon  so  claiming,  or  some  person 
through  whom  he  claims,  became  entitled  as  lord  by  escheat ;  and  the 
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Chap.  Via  sweeping  the  church  and  tolling  the  bell,  amounts  lo  pay-     »     ™ 
ment  of  rent  within  the  meaning  of  this  section.((2)    -  . 

■ 

(i)  Doe  d.  Edney  v.  Benham,  7  CI.  B.  976 ;  as  to  the  8th  section  being 
retrospective,  see  Doe  d.  Jukes  v.  SuMner,  14  M.  S&  W.  39. 

word  "person"  shall  extend  to  a  body  politic,  corporal^  or  collegiate, 
and  to  a  class  of  creditors,  or  other  persons,  as  well  as  'an  individiial ; 
and  every  word  importing  the  singular  number  only,  shall  extend  and 
be  applied  to  several  persons  or  things,  as  yell  as  one  person  or  thing ; 
and  every  word  importing  the  masculine  gender  only,  shall  extend  and 
be  applied  to  a  female  as  well  as  a  male. 

In  the  United  States,  the  tendency  of  legislation  for  the  last  fifteen  years 
has  been  more  and  more  towards  the  establishment  of  an  uniform  period    * . 
of  twenty  years,  for  all  real  actions,  and  rights  of  entry.    In  Massachu- 
setts, since  1839  the  right  of  entry  and  of  action,  is  limited  to  twenty  years 
after  the  right  accrued  to  the  party,  or  those  under  whom  he  claims,  or 
after  the  party,  or  those  under  whom  he  claims,  have  been  seized,    In  case 
of  disability  (including  absence  from  the  United  Stajtes)  ten  years  are. 
allowed.    In  New  Hampshire,  no  one  can  enter,  or  have  an  action,  pre- 
scription or  claim  for  real  property,  unless  upon  seisin  within  twenty 
yioars ;  subject  to  the  exception  of  disability  arising  from  infancy,  cover- 
ture, and  insanity;  from  the  removal  of  which,  five  years  are  allowed. 
In  Rhode  Island,  uninterrupted,  quiet,  peaceable  and  actual  possession 
for  twenty  years  with  a  claim  of  ownership  in  fee  simple,  gives  and  makes 
a  good  title ;  subject  to  the  right  of  any  person  under  disability,  to  sue 
within  ten  years  from  its  removal ;  and  the  right  of  a  reversioner  &c.  to 
sue  within  ten  years  from  the  accruing  of  his  cause  of  action.    In  New 
York,  the  right  of  suing  for  real  property,  is  limited  to  twenty  years.    No 
entry  is  valid  as  a  claim,  unless  an  action  is  brought  within  one  year,  and 
within  twenty  years  from  the  accruing  of  the  right  of  entry.    Ten  years 
are  allowed  from  the  removal  of  disability,  or  death  of  the  party  disabled  ; 
not  including  absence^  and  imfnisonrnent  being  confined  to  imprisonment 
on  a  criminal  charge,  or  in  execution  upon  conviction  for  a  term  less 
than  life.    In  Maryland  twenty  years  adverse  possession  is  a  bar.    The 
usual  disabilities  are  excepted.    In  Delaware,  twenty  years  adverse  pos- 
session is  a  bar;  subject  to  the  right  to  sue  within  ten  years  from  the  re- 
moval of  disability.    In  Mississippi  all  entries  and  actions  must  be  with- 
in twenty  years,  with  a  saving  clause  in  favor  of  infants,  femes  coverts 
and  insane  persons.    Fifty  years  actual  uninterrupted  possession  gives  a 
perfect  title.    In  Kentucky,  the  right  of  entry  is  limited  to  twenty  years ; 
writs  of  right  upon  the  seisin  of  ancestors  or  predecessors,  to  fifty  years ; 
other  possessory  actions  upon  such  seisin,  to  forty  years ;  and  actions 
upon  one*s  own  seisin  to  thirty  years ;  with  an  allowance  of  ten  years 
from  removal  of  disability,  including  absence  from  the  state.    In  Michigan , 
twenty  years  is  the  period  of  limitation.    The  Revised  Statutes  of  Maine, 
At.  the  limitation  at  twenty  years.    In  case  of  a  sole  corporation,  five 
years  are  allowed  after  the  death  of  the  incumbent  actually  disseized, 
though  twenty  had  elapsed  before.    The  limitation  in  Vermont,  is  fixed 
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The  acknowledgment  in  writing  of  title,  given  to  the  Q>«P'  vm- 
person  entitled  or  bis  agent  by  the  person  in  the  actual  SJuSn^Mved 
possession  or  receipt  of  the  profits  of  the  land  or  receipt  iSdJ^em'^'f 
of  the  rent,  is  equivalent  to  such  possession  or  receipt  by  ^^^' 
the  person  so  entitled  :(6)  as  between  the  landlord  and  orreeeipcor 

*  ^  '  rent  or 

tenant  the  receipt  of  rent  is  equivalent  to  the  receipt  of  the  ■•'v»«*- 
profits  of  land :(/)  but  the  performance  of  a  service  for 
which  no  distress  can  be  made,  e.  g.,  keeping  up  a  grind- 
stone on  the  land  for  the  use  of  the  parties  beneficially 
interestedjCg")  does  not  prevent  the  Statute  from  running      [*193] 
in  favor  of  the  occupiers. 

The  possession,  dtc.,  of  one  coparcener,  joint-tenant,  or  JfJ^St. 
*tenant  in  common,  is  not  to  ba  considered  as  the  posses-  ^^vt^ 

(e)  Sect  14.  See,  as  to  what  is  a  sufficient  acknowledgment,  Doe  y. 
Ednurnds,  6  M.  dt  W.  295 ;  Tndoek  v.  Robey,  12  Sim.  402 ;  Holland  v. 
Clark,  1  Y.  &  C.  C.  O.  151  j  Fursdon  v.  Oogg,  10  M.  &  W.  572  j  Incor- 
paroled  Society  v.  Richards,  1  Dru.  &  W.  258;  Lewis  r.  'I%omas,  3  Ha. 
96,  34;  Ijucas  t.  Denmson,  13  Sim.  584.  Acknowledgment  by  trustee,  in 
trust  to  sell  for  payment  of  debts  and  subject  tkereto  in  trust  for  A.,  or  by 
his  agent,  is  sufficient :  Lord  SL  John  v.  Boughton,  9  Sim.  219  ;  and  see 
Blair  y.  NugeiU,  3  J.  d&  L.  674. 

(/)  Sect  35. 

(i)  Doe  d.  Robinson  r.  BTinde,  2  Moo.  6l  R.  441. 

al  fifteen  years,  and  in  case  of  disability,  five  from  its  removal.  In  Con- 
necticut, the  right  of  entry,  is  limited  to  fifteen  years ;  and  an  entry  is  of 
no  effect,  unless  a  suit  be  brought  thereupon  within  one  year.  Fire  years 
are  allowed  from  the  removal  of  disability.  In  New  Jersey,  the  right  of 
entry  and  also  the  right  of  action  is  limited  to  twenty  years.  In  Penn- 
sylvania, the  right  of  entry  and  of  action,  is  limited  to  twenty  one  years, 
with  an  allowance  of  ten  years  from  removal  of  disability.  In  Virginia 
fifteen  years  are  a  bar  to  all  rights  of  entry;  and  five  years  are  allowed 
after  the  removal  of  any  disability.  In  North  Carolina  an  entry  upon, 
or  claim  to,  lands,  is  limited  to  seven  years ;  allowing  three  years  from 
the  removal  of  disability,  or  in  case  of  absence,  eight  years  from  the  ac- 
cruing of  the  claim.  Possession  uoder  colorable  title,  bars  the  state.  In 
South  Carolina,  the  time  of  limitation  is  ten  years.  Seven  years  posses- 
sion, in  Greorgia,  is  a  bar  to  the  right  of  entry  and  of  action,  allowing 
three  years  from  removal  of  disability.  In  Alabama,  the  limitation  is 
ten  years,  with  five  years  after  removal  of  disability.  The  limitation  in 
Tennessee  is  seven  years,  with  allowance  of  three  years  after  removal  of 
disability.  The  period  of  limitation  in  Ohio  is  twenty-one  years.  In  In- 
diana, twenty  years  possession  is  no  bar  to  an  entry  on  land.  In  Missouri, 
entry  and  action  are  limited  to  twenty  years ;  and  ten  years  are  allowed 
after  the  removal  of  any  disability.    (iSm  the  Statutes  of  the  several  States.) 
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sioiiy  &c.,  of^any  other  ;(A)  nor  is  the  possession,  &;c.,  of 
the  younger  brother,  or  other  relation  of  an  heir,  to  be 
considered  the  possession,  d&c.,  of  such  heir.(i)[l] 

The  right  of  a  remainderman  or  reversioner  accrues 
when  his  estate  falls  into  possession  ]{j)  and  this,  although 
he  may  have  waived  a  previous  forfeiture  ;(&)  and  although, 
in  the  case  of  a  reversioner,  he,  or  the  person  thiough 
whom  he  claims,  may  have  been  in  possession  previously 
to  the  creation  of  the  particular  estate  :{l)  but  where  the 
same  person  who  is  entitled  to  the  particular  estate,  is  also 
entitled  to  the  immediate  beneficial  reversion,  time  will 
run  against  both  estates  even  although  there  may  be  no 
merger.(m)  Where  rent  amounting  to  20s.  per  annum  or 
upwards,  reserved  by  a  lease  in  writing,  is  received  by  a 
wrongful  claimant,  no  fresh  right  accrues  to  the  reversioner 
upon  the  determination  of  the  lease  ;(n)  but,  in  order  to 
bar  the  reversioner,  there  must  be  actual  receipt  of  the  rent 
by  a  wrongful  claimant;  its  mere  retention  by  the  tenant 
is  immaterial  :(o)  the  existence  of  a  lease  containing  gene- 
ral words  sufficient  to  comprise  the  property  in  question, 
but  which  was  not  intended  to  comprise  it,  and  has  not 
been  acted  on  as  respects  such  property,  would  not,  it  ap- 
pears, prevent  the  statute  from  running  :{p)  and  where  the 
*right  of  a  person  to  an  estate  in  possession  is  barred,  the 

(h)  Sect.  12 :  this  clause  is  retrospective :  see  CuUey  y.  Dae  d.  7\iyfer- 
son,  3  Per.  &  Dav.  539 ;  11  Ad.  d&  E.  1008 ;  Doe  d.  HoU  v.  Horroeks,  1  C. 
&  K.  566;  Doe  d.  Daniel  y.  Woodruffe,  13  Jur.  1013,  H.  L. 

(i)  Sect.  13. 

(J)  Sect.  3 ;  see  Duke  of  Leeds  y.  Earl  Amherst,  2  Ph.  125. 

Ik)  Sect.  4. 

(I)  Sect.  5 ;  and  see  Doe  d.  Curzon  v.  Edmonds,  6  M.  &  W.  295. 

(m)  Doe  d.  HaU  y.  MonUdale,  16  M.  &,  W.  689. 

(n)  Sect.  9  :  this  provision  is  retrospective ;  see  Doe  d.  Angell  v.  AngeB, 
9  Ct.  B.  328 ;  see  this  case,  also,  p.  355,  as  to  the  construction  of  the  woid 
"  rent"  throughout  the  9th  sect. 

(o)  Doe  d.  Davy  v.  OjXT^ham,  7  M.  &  W.  131 ;  Chadwick  v.  Broadwood, 
3  Beav.  308 ;  see,  however,  Ex  parte  Jones,  4  Y.  &  C.  466 :  as  to  rents  of 
mines  reserved  in  specie,  see  Denys  v.  Shuckburgh,  4  Y.  &  C.  42. 

(jp)  See  Dean  and  Chapter  of  Ely  v.  Bliss,  5  Beav.  574. 

[1]  See  Bryan  v.  Hinman,  5  Day's  Rep.  211 ;  Marsteller  v.  McClean,  7 
Cranch,  156 ;  Caldwell  v.  Black,  5  Ired.  463 ;  McRee  v.  Alexander ,  1  Dev. 
321 ;  Moore  y.  Armstrong j  10  Ohio  Rep.  11. 
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right  of  sttch person, and  <rfall  parties claimingunder  him,  ^^p-  ^'"' 
to  any  futyre  estate,  is  also  barred,  unless  tbAand  or  rent 
is  in  the  mean  time  recovered  by  some  person  claiming  in 
right  of  some  intervening  estate  :(q)  where  there  was  a 
limitation  to  husband  and  wife  for  their  joint  lives,  with 
remainder  to  the  heirs  of  the  husband,  who  became  bank- 
rupt, jhe  last  limitation  was  held  to  be  a  future  estate 
within  the  meaning  of  this  section  ;  and  the  possession  of 
the  laad  by  the  surviving  wife,  although  taken  without 
legal  proceedings,  saved  the  right  of  the  assignee  of  the 
husband.(r) 

When  a  married  woman  and  her  husband  join  in  a  Married 
conveyance  of  her  estate  by  an  assurance  which  for  want  Jjjjj^ 
6£  a  Fine  or  Statutory  Acknowledgment  is  not  binding  on 
her,  time  will  begin  to  run  against  her  and  her  heirs  only 
from  the  death  of  the  husband,  (if  tenant  by  the  curtesy,) 
or  from  her  death  in  his  lifetime  (if  they  have  no  inherit 
table  issue  ]{s)  but  where  there  is  no  conveyance  binding 
on  the  husband,  but  a  mere  abandonment  of  possession  by 
husband  and  wife,  it  has  been  held  that  time  will  run 
against  her  from  the  date  of  such  abandonment.(/) 

By  the  21st  section  it  is  enacted,  "  That  when  the  right  Remaindeni 
of  a  tenant  in  tail  of  any  land  or  rent  to  make  an  entry  or  JJ\,"  r**** 
distress,  or  to  bring  an  action  to  recover  the  same,  shall  ^^il^ 
have  been  barred  by  reason  of  the  same  not  having  been  ^^^^'^^ 
made  or  brought  within  the  period  hereinbefore  limited, 
which  shall  be  applicable  in  such  case,  no  such  entry, 
distress,  or  action  shall  be  made  or  brought  by  any  person 
claiming  any  estate,  interest,  or  right  which  such  ^tenant      [*196] 
in  tail  might  lawfully  have  barred :"  and  the  22d  section,  ^^nsuhL 
in  effect,  provides  that  time  which  has  commenced  run-  HSflh?" 
ning  against  a  deceased  tenant  in  tail,  shall  be  counted  as  ""***"'*•* 
against  persons  claiming  in  respect  of  any  estate,  d&c., 
^which  he  "might  lawfully  have  barred." 

The  expression  in  each  of  these  two  sections  "  might  j^ia^Sit 

(q)  Sect.  20;  and  see  Doe  d.  Hall  r.  MouUdale,  16  M.  Su  W.  689— 


(r)  Doe  d.  Johnson  v.  Liveasedge^  11  M.  &  W.  517. 
(5)  Jumpson  v.  Pitchers^  13  Sim.  327 ;  see  Sag.  631 ;  and  Neesam  ▼.  Clark- 
stm,  2  Ha.  163. 

(0  Doe  Y.  Bramston^  3  Ad.  A  E.  63. 
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lawfully  have  barred,  seems  to  require  personal  legal  ca- 
pacity on  im  part  of  the  tenant  in  tail  to  bar  the  remain- 
ders ;  from  which  this  singular  result  would  seem  to  fol* 
low,  viz.,  suppose  the  right  of  a  tenant  in  tail  to  accrue  in 
possession  when  he  is  one  year  old,  and  that  he  attains 
twenty-one  and  dies  the  next  day  under  no  personal  in- 
capacity, the  statute  would  run  against  remaindern^en  as 
from  the  time  when  his  right  first  accrued ;  but  suppose 
him  to  die  just  before  attaining  twenty-one,  or  to -attain 
twenty-one  an  idiot  or  lunatic,  and  so  to  continue  until  his 
death,  in  such  a  case  it  would  seem  that  remaindermen 
would  be  in  no  way  aflfected  by  the  above  sections  of  the 
act  This  construction,  if  it  be  a  correct  one,  must,  in 
many  cases  where  land  has  been  brought  into  settlement, 
materially  interfere  with  the  beneficial  operation  of  the 
statute  upon  titles. 

The  23d  section  has  been  a  good  deal  discussed  in  the 
profession :  according  to  Sir  E.  Sugden  its  ejSect  is,  "  that 
where  a  tenant  in  tail  executes  a  deed  enrolled  under  the 
3  &  4  Will.  17.  c.  74,  which  for  want  of  the  consent  of 
the  protector  operates  only  to  create  a  base  fee,  under  which 
possession  is  obtained,  the  title  will  become  good  against 
those  in  remainder  at  the  end  of  twenty  years  from  the 
period  when  the  tenant  in  tail,  or  his  issue,  could,  without 
the  consent  of  any  third  person,  have  barred  the  remain- 
ders over  under  the  3  &  4  Will  lY.  c.  74"  \{u)  but  it  is  not 
clear  that  the  section  has  not  a  retrospective  operation.(v) 

*Here,  it  may  be  observed,  the  same  question  arises  as 
to  the  necessity  for  personal  l^al  capacity  on  the  part  of 
the  tenant  in  tail  or  his  issue  to  execute  a  disentailing 
conveyance,  as  well  as  the  non-existence  of  a  protector,  at 
the  time  when  the  statute  is  to  begin  to  run. 

And  in  the  opinion  of  Sir  E.  Sugden^  base  fees  which 
were  created  before  the  passing  of  the  3  &  4  Will.  lY.  c. 
27,  are,  as  a  general  rule,  rendered  unassailable  by  the 
36th  section  of  the  act.(t£7) 

(it)  Sag.  632. 

(t?)  See  1  Jarm.  Conv.  by  S.  32. 

(w)  Sug.  634. 
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The  right  of  a  mortgagpr  to  redeem(ar)  is  to  be  barred  at  chap.  vtil 
the  end  of  twenty  years  from  the  mortgagee  taking  pos-  S3SmpSon, 
session,  or  last  giving  a  written  acknowledgment  of  title  ;[1]  SSScl*  ^ 
the  acknowledgment  must  be  given  to  the  mortgagor  or  ^^'^' 
some  person  claiming  his  estate,  or  the  agent  of  such  mort- 
gagor or  person ;  and  the  section  has  been  held  to  be  re- 
trospective ;  so  that  wherd)  before  the  act,  a  mortgage  had 

(z)  See  sect.  28. 

[1]  The  analogy  between  the  right  in  equity  to  redeem,  and  the  right  of 
entry  at  law,  is  generally  preserved ;  so  that  the  mortgagor  who  comes  to  re- 
deem against  a  mortgagee  in  possession,  after  the  period  of  limitation  of  a 
writ  of  entry,  must  bring  himself  within  cue  of  the  exceptions  which  wonld 
save  the  right  of  entry  at  law,  or  the  time  will  be  a  bar  to  the  redemption, 
and  a  release  of  it  to  the  mortgagee  may  be  presumed.    The  limitation 
at  law  and  in  equity  is  usually  the  same,  with  the  allowance  of  the  same 
time  for  disabilities.     4  Kent's  Com.  186 ;   Elmcndarf  v.   Taylor ^  10 
Wheat.  Rep.  168 ;  Little  v.  RowUm,  1  Marshall,  519  j  Dexter  v.  Arnold, 
3  Sumner's  Rep.  152. 

The  period  of  limitation  of  a  right  of  entry  upon  land,  is  thirty  years 
in  Mississippi ;  twenty-oce  years  in  Pennsylvania  and  Ohio ;  twenty  years 
in  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  New  York, 
New  Jersey,  Delaware,  Maryland,  Virginia,  Alabama,  Kentucky,  India- 
na, and  Missouri ;  fifteen  years  in  Vermont  and  Connecticut ;  ten  years 
in  Louisiana ;  seven  years  in  North  Carolina,  Tennessee  and  Georgia  ] 
and  five  years  in  South  Carolina. 

In  England,  if  a  mortgagee  enters  in  the  life  time  of  the  tenant  for  life, 
the  remainder-man  will  be  barred  of  his  right  to  redeem,  ailer  twenty' 
years  from  such  entry ;  the  principle  being,  that  the  remainder-man  might 
have  redeemed,  notwithstanding  the  life  estate — and  that  it  i$  of  no  con- 
sequence to  the  mortgagee  who  has  the  equity,  for  he  ought  to  be  quieted 
after  twenty  years'  possession.    1  Sim.  &,  Stew.  471. 

'*  The  mortgagee  may  equally,  on  his  part,  be  barred  by  lapse  of  time ; 
and  if  the  mortgagor  has  been  permitted  to  possess  and  enjoy  the  estate 
without  account,  and  without  any  payment  of  principal  or  interest,  or 
claim  for  a  given  period,  and  which  is  generally  fixed  at  twenty  years, 
the  mortgage  debt  is  presumed  to  be  extinguished,  and  a  re-conveyance 
of  the  legal  estate  from  the  mortgagee,  may  be  presumed.  The  period  of 
twenty  years  is  taken,  by  analogy,  to  the  period  of  limitation  at  law  for 
tolling  the  entry  of  the  true  owner.  The  rule  of  barring  the  equity  of  re- 
demption, or  the  claim  of  the  mortgagee,  by  lapse  of  time,  is  founded  on 
a  presumption  of  title,  which  may  be  rebutted  by  parol  proof,  or  circum- 
stances sufficient  to  put  down,  or  destroy,  the  contrary  presumption."  4 
Kent's  Com.  189 ;  Movre  v.  Cable,  1  Johns.  Ch.  Rep.  385;  GiUs  v.  Bare- 
more,  6  Johns.  Ch.  Rep.  545 ;  Jackson  v.  Wood,  12  Johns.  Rep.  243 ;  Ross 
v.  NorveU,  1  Wash.  14 ;  Howland  v.  ShurOdff,  2  Met.  Rep.  36 ;  WkUing 
V.  Whiie,  Cooper's  Eq.  Rep.  1 ;  Reeks  v.  PosUethwaUe,  lb.  161  j  Barron  v. 
MarHm,  lb.  189 ;  Hughes  v.  Edwards,  9  Wheat.  Rep.  489. 
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Chap.  vifL  been  twice  transferred,  as  such,  by  deeds  to  which  the 
mortgagor  was  no  paity,  and  no  acknowledgment  of  the 
equity  of  redemption  had  been  given  to  him  for  seventeen 
years  before  the  passing  of  the  act,  these  years  were  count- 
ed against  him  upon  his  subsequently  filing  a  bill  to  re- 
deem :(y)  an  acknowledgment  given  to  one  of  several  mort- 
gagors, or  representatives  of  a  mortgagor,  operates  in  favor 
of  all ;  but  an  acknowledgment  by  one  of  several  mortga- 
gees, or  representatives  of  a  mortgagee,  does  not  affect  the 
teSduiytS  proportionate  interests  of  the  others  :(z)  if  a  mortgagee 
C^T^ter^  while  in  possession  is  himself  entitled  to  such  possession 
«quity"of      in  respect  of  a  life  or  othw  limited  interest  in,  or  as  a  te- 
timt'doM"^'  nant  in  common  of,  the  equity  of  redemption,  the  period 
for  which  he  is  so  entitled  will  not  be  counted  against  the 
parties  entitled,  in  remainder,  or  together  with  him,  to  the 
equity  of  redemption.(a) 
[*197]         *No  spiritual  eleemosynary  corporation  sole  is  to  reco- 
2a?or^*!>ni  ^^^  *°y  lands  or  rents  but  within  two  successive  incum* 
^^ore'£!l  bencies  and  six  years,  or  sixty  years,  (whichever  be  the 
^^^on  longer  period,)  from  the  time  when  the  right  accrued.(6) 
For  recovery      ^^  ad  vowson  is  to  bc  rccovcred,  or  right  of  presentation 
ornlilt^r"  enforced,  but  within  three  successive  adverse  incumben- 
preMa    qd.  ^j^^^  ^^  ^^^^^  years,  (whichover  be  the  longer  period,) 

reckoning  therein  incumbencies  by  lapse,  but  not  incum- 
bencies after  promotions  to  bishoprics  ;(e)  and  a  patron 
claiming. in  respect  of  an  estate  in  remainder  on  an  estate 
tail,  is,  for  the  purposes  of  the  statutory  bar,  to  be  con- 
sidered as  claiming  through  the  person  entitled  to  such 
estate  tail  :{d)  successive  adverse  incumbencies  extending 
over  one  hundred  years  form  an  absolute  bar,  unless  the 
benefice  has  been  since  enjoyed  under  a  rightful  presenta- 
tion ;  and,  in  calculating  this  period  a  presentation  adverse 

(y)  Batchehrv.  MiddUton,  6  Ha.  75. 
{z)  Sect.  28. 

(a)  Raffet^  v.  King,  1  Keen,  601 ;  Tidl  v.  Owen,  4  Y.  &  C.  901 ;  Byde  r. 
DdOaway,  2  Ha.  528 ;  2  Ph.  303. 
{b)  Sect.  29. 
(c)  Sects.  30  and  31. 
{d)  Sect.  32. 
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to  the  owner  of  a  particular  estate  is  considered  adverse  ^^^'  ^"- 
to  reinaindermen.(e) 

No  money  charged  upon,  or  payable  out  of  any  land  or  Fbr  recoverr 
rent,  nor  any  legacy,(/)  is  to  be  recovered,  but  within  j|^«**  ^ 
twenty  years  next  after  a  present  right  to  receive  the 
8anie(^)  shall  have  accrued  to  some  person  capable  of 
giving  a  discharge  for  or  release  of  the  same ;  unless  there 
has  been  some  interim  payment  in  respect  of  principal  or 
interest,  or  acknowledgment  of  right  given  in  writing  ;(A) 
*from  the  above  period  must  be  excluded  the  time  (if  any)  [*198] 
during  which  the  person  entitled  to  the  charge  has  been 
also  .entitled  to  the  possession  of  the  land  or  rent  :(i)  and 
where  a  term  was  vested  in  trustees,  in  trust  to  raise  por- 
tions for  younger  children,  and  subject  thereto  the  estate 
was  limited  in  strict  settlement,  it  was  held  by  Lord 
Ljfndhurstj  C,  that  the  possession  of  the  estate  by  the 
parties  in  reversion  was  consistent  with  the  trust,  and  that 
the  statutory  bar  did  not  apply.(/) 

It  has  been  held  that  a  foreclosure  suit  is  a  suit  for  the  what  fuiu 
recovery  of  money  charged  upon  land,  within  the  40th  adtobeiuch. 
section  :{k)  so,  also,  is  a  vendor's  suit  for  the  recovery  of 
his  unpaid  purchase  money :(/)  it  seems  probable  that  the 
statutory  bar  would  not  apply,  where  the  bill  was  filed 

(e)  See  sect.  33. 

(/)  Which  includes  a  residue  or  skare  of  a  residue ;  see  Christian  y. 
Devereux,  13 Sim. 964;  see  also  PkilHpo  y.  Mimnings,  2  Myl.  &C.  309; 
Skeppard  y.  Duke,  9  Sim.  567;  Pnar  y.  Hammow.'ii  Y.  &  C.  Ex.  300; 
Adam  y.  Barry,  3  Coll.  390.  Under  the  36  Geo.  III.  c.  53,  s.  37,  a  yerified 
copy  h[  the  entry  in  the  stamp  office  book,  of  payment  of  the  duty  on  a 
legacy,  is  eyidence  of  pajrment  of  the  legacy ;  Harrison  y.  Borwell,  10 
Sim.  380. 

(g)  See  Frndbmer  y.  DaniA^  3  Ha.  919.  Legatees,  whose  legacies  are 
charged  on  land  sabject  to  prior  charges,  held  not  to  be  affected  by  lapse 
of  time  while  any  prior  charge  sabsisted. 

(A)  Sect  40. 

(i)  BwrrtU  y.  Lord  Egreimenty  7  Beay.  905. 

O)  Young  y.  Lord  WaUrpark,  13  Sim.  904;  &  C.  on  appeal,  ^ 
Jur.  1. 

(A)  See  Dearman  y.  Wycke,  9  Sim.  570;  and  i>i*  Vigitr  y.  '^'  *  ***' 
334;  butseecim^a,  fFri»my.  Fi5e,3C.&L.138. 

(0  ToftY,8Upk€ntonJB9u\, 
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^^P'^^'  before,  although  no  decree  was  made  until  after,  the  pass- 
ing of  the  act.(m) 
S?^riodiS      Arrears  of  dower,(M)  rent,  or  interest,  are  not  recovera- 
paymcnts.     |^j^  ^^^  moro  than  six  years,(o)  unless  a  prior  incum- 
brancer has  been  in  possession  within  one  year  before  the 
commencement  of  the  proceedings  for  the  recovery  of  such 
arrears,  in  which  case  they  may  be  recovered  for  the 
whole  period  of  such  possession  ;(p)  that  is,  if  the  prior 
incuitibrance  affect  the  estate  or  interest  upon  which  the 
^subsequent  incumbrance  is  a  cbarge.(9)    It  was  held  by 
Sir  /  Wigram,  V.  C,  that  if  the  interest  on  a  mortgage 
debt  is  secured  by  bond  or  covenant,  arrears  for  twenty 
[*199]      years  *cau  be  recovered  as  against  the  mortgaged  estates;(r) 
but  this  decision,  which  was  opposed  to  the  opinion  of  Sir 
E.  SugdeUi^s)  has  been  overruled  :{t)  the  position  of  the 
grantee  of  an  annuity  charged  on  land,  which  has  been 
duly  paid,  where  the  grantor  has  retained  possession  of 
the  estate  without  acknowledgment  of  title,  for  a  period 
exceeding  the  statutory  limit,  seems  to  be  doubtful.(tf) 
PorrtiMOT        It  has  been  decided,  in  Ireland,  by  Sugden,  C,  that  a 
dSSSding  oS  purchaser  under  a  decree  of  the  court  can  be  compelled  to 
SJSSom!  "'  *cc®Pt  a  title  depending  upon  adverse  possession,  verified, 
like  any  other  fact,  in  the  master's  office  ;(t7)  and  the  gen- 
eral principle  would  probably  be  maintained  by  the  Eng- 
lish courts  in  a  suit  for  specific  performance.    Its  benefi- 

(m)  Raveriscrofi  v.  JFHsby,  1  Coll.  16. 
(w)  Bamford  v.  Bamfard,  5  Ha.  203. 

(o)  Sects.  41  and  42;  Francis  v.  Grover,  5  Ha.  39;  the  expressioii 
"  rent,"  includes  a  fee-farm  rent ;  Humfrey  v.  Gery,  7  C.  B.  367. 
(ji)  Sect.  43. 

{q)  VinceiU  v.  Goring,  1  J.  &>  L.  697. 
(r)  Dv,  Vigier  v.  Lee,  2  Ha.  326. 

(s)  Harrisson  v.  Duignan,  2  Dru.  &  W.  295 ;  Hughes  v.  Kelly ^  3  Dru.  A 
W.  482. 

(0  HurUer  v.  Nockolds,  1  Mac.  &  G.  640 ;  Humfrey  v.  Gery,  7  C. 
^.  567. 

^  >  See  SearU  v.  Colt,  I  Y.  &  C.  C.  C.  36 :  payment  by  executors  and 
^,  'u  posaession  has  been  held  binding  as  against  the  cestui  que  use: 
rover,  bB.&.  29. 

i!     '^  J  1 1^»»  3  Dru.  &  W.  388:  the  verification  was  merely  bj 

affidavit ;  but  the    '  ,        .   .  .u  .  .u  v  ^         •  u.  k«^  ht> 

1  L        .    .  /'rt  expressly  stated  that  the  purcha:ter  might,  had  w 

pleased,  have  msisteu      *^       ^  •    »•       r    -.  ^ « iff) 

'^  '  a  regular  exammation  of  witnesses :  see  p.  4U». 
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cial  application,  as  between*  vendors  and  purchasers,  is,  ch»p-  vm- 
however,  in  the  case  particularly  of  missing  instruments, 
materially  affected  by  the  difficuUy  which  exists  of  de- 
termining the  time  when  the  right  of  action  may  have 
accrued  to  the  supposed  adverse  claimants ;  for  instance, 
where  forty  years  have  elapsed  since  the  death  intestate 
of  a  former  owner  seised  in  fee  simple  in  possession,  the 
statute  may  be  safely  relied  on  as  against  the  claim  of  any 
latent  heir,  as  his  rightof  action  must  have  accrued  at  the 
death :  but,  if  the  intestacy  itself  be  in  dispute,  and  there 
is  reason  to  apprehend  the  existence  of  a  will  whose  con- 
tents are  unknown,  here  the  statute  is  evidently  a  very 
slight  protection ;  as  limitations  may  have  been  created 
under  which  a  right  of  action  may  exist  for  an  indefinite 
period.  f*200] 

•Possession  for  a  time  exceeding  the  statutory  limit,  bars  JJJJ^^^t 
not  only  the  remedy,  but  also  the  right  of  the  original  SJSh'^SK 
owner '^w)  the  effect  of  the  act  being  to  make  a  parlia-  '«»^<»*y- 
meotary  conveyance  of  the  land  to  the  pefscm  in  posses- 
sion,  after  the  statutory  period  has  elapsed  ',{x)  but  pos- 
session, in  order  to  transfer  a  valid  title  to  an^  particular 
individual,  must  have  been  either  by  the  sama.person,  or 
by  several  persons  claiming  one  from  another :  a.  g,,  if 
twenty  persons,  unconnected  with  each  other,  had  been 
in  possession,  each  for  one  year  consecutively,  for  twenty 
years,  it  would  be  impossible  to  say  to  which  of  t)ie 
twenty  persons  the  act  had  transferred  the  title.(y)    Rent 
payable  out  of  land  is  extinguished  by  its  non-payn|ent» 
during  the  statutory  period  ;  and  time  runs  from  the  last"' 
actual  receipt.(5;)  ^•^ 

As  to  the  title  which  may  be  acquired  as  against  the  Advene  po*. 
crown,  and  the  crown's  grantees,  by  adverse  possession,  against  um 
it  may  be  sufficient  to  refer  to  the  acts  of  21  Jac.  I.  c.  14, 

(w)  See  s.  34 ;  ScoU  v.  Nixon,  3  Dm.  &  W.  388 ;  Burroughs  v.  M*Crright 
1  J.  dbL.  290. 

(z)  I>er  Parke,  B.,  14  M.  &  W.  42. 

(y)  Doe  d.  Carter  y.  Barnard^  13  Jur.915;  see  judgment. 

(;zr)  Owen  y.  De  Beawvoir,  16  M.  &>  W.  547.  As  to  the  right  of  a  les- 
sor, at  the  expiration  of  the  term,  to  encroachments  made  by  the  tenant 
daring  the  tenancy,  see  Doe  d.  Uoyd  v.  Jones^  15  M.  &  W.  580,  and  cases 
cited. 
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^p-  ^'  and  9  Geo.  III.  c.  16.(a)    The  acts  of  2  and  3  Will.  IT. 
c.  71,  and  c.  100,  seem  to  be  binding  on  the  crown.(i) 


[•201]  •CHAPTER  IX. 

AS    TO    THE    PRODUCTION    AND    EXAMINATION    OF   THE 

DEEDS. 

1.  As  to  the  pUice  and  time  for^  and  expenses  of^  pro- 
duction of  the  deeds, 

2.  Production  of — fnay  be  compelled  by  whom. 

3.  Non-production  of— how  fen'  importcmt. 

4.  Examination  of--maiters  to  be  observed  in. 

St?  piJS!'*  (1-)  The  vendor  may  produce  the  deeds(a)  for  the  pur- 
^****"  pose  of  verification,  either  at  his  own  known  residence,(i) 
or  upon  or  in  the  immediate  vicinity  of  the  estate,(c)  or 
in  London  ^((2)  and  the  purchaser  in  such  cases  pays  for 
gjjjjjj^®*"  the  necessary  journeys  of  his  solicitor ;  if  the  deeds  are 
in  London,  a  country  solicitor  must  employ  a  town  agent 
to  examine  them,  and  cannot  charge  for  a  journey  for 
that  purpose ;  unless  his  client,  (knowing  the  practice  of 
the  profession  to  be  the  other  way,)  requests  him  to  un- 
dertake it  \{e)  but  a  solicitor  need  not  employ  an  agent 
in  a  country  town  to  examine  deeds,  but  may  send  a 
clerk.(/) 

(a)  And  see  1  Jarm.  Conv.  bjr  S.  d2 ;  and  Doe  v.  Roberts^  13  M.  ^ 

w.sao. 

(b)  See  s.  1. 

(a)  As  to  the  right,  as  between  the  parties  to  a  setUement,  to  the  ens- 
tody  of  the  title  deeds  of  the  settled  estate,  see  Reeu  y.  TVye,  1  De  G.  &  S. 
273,  note  (a.) 

ib)  Sug.  448. 

(c)  1  Jarm.  Conv.  by  S.  99. 
id)  Sag.  448. 
(0  Alsop  V.  Lord  Oxford,  1  M,&.K,566\  BorUfckv.  Smiik,2Uyl^0t' 

623 ;  In  re  Tryon,  7  Beav.  496. 
(  f)  See  Hiighes  v.  Wywne,  8  Sim.  86. 
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^nd,  where  all  the  deeds  cannot  be  produced  at  one  of  "'^p-  '*• 
the  usaal  places  for  production,  the  additional  expenses  m^'^  m^I 
of  journeys  thereby  rendered  necessary  are  borne  by  the  Sa^on^aT* 
vendor  ;(§*)  where  the  conditions  of  sale  reserve  to  the  pSulL 
^vendor  the  option  of  producing  the  deeds  at  any  one  of     [*2021 
several  specified  places,  he  must  give  to  the  purchaser  Nodco  of 
reasonable  notice  of  the  place  selected  for  the  purpose  ;(A) 
if  he  have  only  a  covenant  for  production,  the  purchaser  JJj*j^  pjj; 
may,  it  seems,  require  him  to  produce  them,  or  at  least  to  SSfo,*^ 
send  his  own  professional  adviser  for  the  purpose  of  en-  *"^*^"- 
forcing  production ;  as  it  might  be  refused  to  the  pur- 
chaser's affent.(t)    In  the  case  of  a  grant  from  the  crown,  emnti  from 
it  is  suflScient  if  the  vendor's  solicitor  inform  the  purcha- 
ser wher  it  may  be  seen  ]{k)  but,  the  vendor  must  pro-  JJfJJJJJ^*' 
duce  office  copies  or  extracts  of  proved  wills  and  reeords, 
and  cannot  require  the  purchaser  to  examine  the  originals 
at  the  public  offices.(Q[l] 
The  purchaser  may,  as  we  have  already  shown,  ex-  Examination 

Of    00000    DO* 

amine  the  deeds  before  laying  the  title  before  counsel ;  ^^^J^^^*^ 
and  if  the  title  prove  bad,  may  recover  the  expenses  from 
the  vendor  ;(m)  but,  in  order  to  do  this,  he  must  prove 
the  existence  of  a  valid  contract  for  sale.(n) 

(g)  S.  C.J  Sug.  448 :  qiutrej  whether  the  vendor  can  set  off  against  the 
expenses  of  such  joorneys,  the  travelling  expenses  which  the  purchaser 
wonld  have  incurred  had  the  deeds  been  produced  upon  the  estate,  or  at 
the  vendor's  residence. 

(A)  RippingaU  v.  Uoyd,  2  Nev.  &  M.  410. 

(t)  S.  C,  419. 

{k)  Sag:.  450. 

(/)  Sug.  449  J  but  as  to  furnishing  copies  on  completion,  vide  infra^ 

ch.  xm. 

(m)  Badgesy. Ltn-d LitehfieldjlBing.H.C. 4&9. 
In)  ChsdeUy.Archer,4tNev.SLM.^dd. 


[1]  Where  a  certain  place  is  appointed  for  performance  of  a  condition, 
the  party  who  is  to  perform  must  be  at  the  place  at  the  time  appointed, 
and  the  other  party  is  not  bound  to  accept  performance  elsewhere.  Bat, 
if  he  does  accept,  the  performance  will  be  good.  Where  no  place  is  ap- 
pointed for  performance,  a  grantee,  who  is  to  perform  the  condition  by 
payment  of  money,  must  seek  for  the  other  party,  if  he  is  in  the  country ; 
bat  not  if  he  is  abroad.    1  RoUe's  Abr.  444. 
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Cliap.  IX. 

(2.)  Production  of  deeds — maybe  compelled,  by  whom.[2] 

A$  to  who  Where  an  estate  is  held  in  undivided  shares,  the  owner 
^ucUon  of  any  share  may,  in  equity,  compel  the  owner  of  any 
*'^^S3  ^*^''  share  who  holds  the  deeds  to  produce  them  for  the 
»hart.         satisfaction  of  a  purchaser.  (o)[3] 

S21d"23er  ®^'  where  estates  are  held  in  severalty  under  separate 
JJJJ2S**'by  *i*l^s  created  by  a  single  instrument, — as  in  the  case  of  a 
qjijKtoiDotni.  settlement,  exchange,  or  partition,(p)— the  owner  for  the 
[*2U3]      *time  being  of  any  one  such  estate,  or,  it  is  conceived 

of  any  part  of  it,  nifty  enforce  production  of  such  instru- 

ment.[l] 
^"SoI17f  efr      ®^»  where  a  portion  of  an  estate  has  been  sold  by  the 


tate. 


(o)  See  2  Mer.  4!K);  Sag.  468. 

{p)  Lord  Banbury  v.  Briscoe^  2  Ch.  Ca.  42 ;  Sag.  467 ;  and  see  Share  v. 
CoUeU,  G.  Coop.  234;  and  AUomey  General  v.  Lambe,  3  Y.  dt  C.  1G3;  S. 
C,  at  the  rolls,  12  Jar.  386. 

[2]  In  suits  in  equity,  the  court,  as  between  the  parties  to  the  suit,  does 
not  order  the  production  of  the  deeds,  but  on  a  very  strong  case  of  unan- 
swerable equity.  The  defendant,  the  owner  of  the  documents,  never  can 
be  called  on  to  give  any  reason  why  he  should  not  produce  them,  for  aU 
must  depend  on  the  plaintiff's  ground  of  application,  and  the  defendant 
needs  no  other  protection  than  the  jealousy  of  the  court. 

[3]  This  is  a  most  important  branch  of  equity  jurisprudence ;  and  is 
cxertecTin  all  suitable  cases  of  a  public  or  private  nature,  in  favor  of  per- 
sons entitled  to  the  custody  and  possession  of  deeds  and  other  writings. 
It  may  be  traced  back  to  so  early  a  period  as  the  reign  of  Edward  IV. 
Mitford's  Eq.  PI.  by  Jeremy,  117;  ArmUage  v.  Wadsworth,  1  Madd. 
Rep.  192. 

[1]  Where,  however,  the  title  to  the  possession  of  deeds  and  other  writ- 
ings, depends  upon  the  validity  of  the  title  of  the  party  to  the  property, 
and  he  is  not  in  possession  of  that  property,  and  the  evidence  of  his  title 
to  it,  is  in  his  own  power,  or  it  does  not  depend  upon  the  production  of  the 
deed  or  writings  of  which  he  prays  the  delivery ;  in  such  cases,  he  most 
fi'nt  establish  his  title  to  the  property  at  law  before  he  can  come  into  a 
court  of  equity  for  a  delivery  of  the  deeds.  But,  if  his  title  is  not  disputed, 
relief  follows,  of  course.  Thus,  heirs  at  law,  devisees,  and  other  persons, 
properly  entitled  to  the  custody  and  possession  of  the  title  deeds  of  their 
respective  estates,  may,  if  they  are  wrongfully  detained  or  withheld  from 
them,  obtain  a  decree  for  a  specific  delivery  of  them.  The  same  doctrine 
applies  to  other  instruments  and  securities,  such  as  bonds,  negotiable  in- 
struments, and  other  evidences  of  property,  which  are  improperly  with- 
held from  the  persons  who  have  an  equitable  or  legal  interest  in  them,  or 
who  have  a  right  to  have  them  preserved.    Story's  Eq.  Joris.  s.  703. 
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owner,  who  retains  the  deeds,  the  purchaser  can,  it  ap-  ^^-  ^ 
pears,  in  equity,(9)  enforce  their  production  upon  a  re- 
sale ;(r)  unless  there  was  an  understanding  to  the  con- 
trary ;  Tvhich  would  probably  be  implied  from  the  circum- 
stance of  the  title  not  being  required  upon  the  original 
sale. 

Where  an  estate  is  in  settlement,  it  appears  that  a  con-  contbirent 
tingent  remainderman  cannot  enforce  the  production  of  °»*»^  cannot 
the  deeds  for  the  purpose  of  effecting  a  sale  or  mort- 
gage ;(«)  nor,  as  a  general  rule,  can  a  vested  remainder-  ^^«^«' 
man  compel  their  production  except  under  special  circum-  ^^11^ 
stances;   the  more  remote  the  remainder  the  stronger 
doubtless  must  be  the  case  made  for  production ;  the  ex- 
istence of  lineal  relationship  between  the  tenant  in  pos- 
session and  the  remainderman  would  increase  the  diffi- 
culty ;  for  the  circumstance  of  the  transaction  being  dis- 
approved of  by  the  ancestor  (especially  if  he  were  the 
settlorX/}  would  go  far  to  show  its  impropriety ;  and  the 
Court  would  refuse  to  aid  a  party  who  was  seeking  to  do 
himself  an  injury  :{u)  even,  however,  as  between  father  t 

and  son,  the  Court,  it  is  conceived,  might  be  so  satisfied 
of  the  prudence  and  propriety  of  the  particular  arrange- 
ment as  to  depart  from  the  general  rule  :{w)  the  strongest 
case  in  favor  of  the  general  right  to  production  would 
seem  to  be  that  of  a  remainder  in  fee  immediately  expec- 
tant on  an  estate  for  life,  with  no  relationship  existing  be- 
tween the  parties ;  where,  it  may  be  conjectured,  the  re- 
mainderman *could  enforce  production  for  the  purpose  of  [*204] 
a  sale  or  mortgage,  unless,  from  his  youth  or  other  special 
circumstances,  the  Court  were  satisfied  it  would  best  serve 
his  interests  by  rejecting  the  application. 

And,  it  is  conceived,  that  where,  as  sometimes  happens,  Remainder- 

'  '  '  **         »  man  under 

A.  and  B.  jointly  purchase  property,  taking  the  convey-  Jpsj****** 
ance  so  as  to  give  to  B.  merely  an  estate  in  remainder,  B. 

(q)  But  not  at  Law ;  Sag.  473. 

(r)  I'ain  V.  Afers,  2  Sim.  A  St  533. 

(5)  Nod  T.  Ward,  1  Mad.  392. 

(0  See  Sag.  470. 

(»)  See  Skawv,  Shaw,  13  Pri.  167. 

(v)  See  Lord  LmpUr  v.  Lifrd  Pomfret,  1  Dick.  338. 

32 
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Mortgagee 
neecttiot 
prodQce 
deeds  until 
paid  off; 

unless  he 
claim  under 
party  who 
bimself  is 
liable  to  pro 
dace  them. 


Solicitor's 
lien. 
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has  a  general  right  to  the  production  of  the  muniments 
oftitle.[l] 

A  mortgagee  is  not,  in  general,  bound  to  produce  the 
deeds  until  he  is  paid  off,(x)  even  although  tl^  devisee 
of  the  mortgaged  estate  may  be  ignorant  of  all  particulars 
relating  to  the  security  ;(y)  since,  however,  a  person  can 
give  no  right  which  he  does  not  himself  possess,  the  mort* 
gagee  of  a  person  who  would  be  liable  to  produce  the 
deeds  must  himself  produce  them  at  the  suit  of  those  per- 
sons who  could  compel  their  production  as  against  the 
mortgagor  ]{z)  but  he  would  not  be  justified  in  so  produ- 
cing them  except  with  the  consent  of  the  latter,  or  under 
an  order  of  the  Court.(a)  So,  the  solicitor  of  a  mortga- 
gee has  no  lien  upon  the  deeds,  as  against  the  mortgagor, 
to  an  amount  exceeding  what  is  due  on  the  security.(6) 
If  the  solicitor  of  the  mortgagor  induce  the  solicitor  of  the 
mortgagee  to  part  with  the  deeds,  by  a  'verbal  underta- 
king to  pay  a  sum  claimed  to  be  due  for  costs,  such  under- 
taking will  be  enforced  summarily  upon  motion.(c) 

(z)  See  Sparke  v,  Montriou,  1  Y.  &  C.  103 ;  Addison  T.  Walker,  4  Y. 
&  C.  447 ;  Greenwood  v.  RothweU^  7  Beav.  291 ;  Darner  v.  Lord  Poriad- 
ington^  15  Sim.  380.  Lord  Kenyon  is  said  to  have  advised  a  mortgagee 
to  put  his  deeds  into  a  box,  and  sit  upon  it,  until  the  money  was  put  into 
his  hands ;  see  1  Y.  &  C.  107. 

(y)  Brovme  v.  Lockhart,  10  Sim.  421  j  sec  Crisp  v.  PUUel,  8  Beav.  68. 

(z)  Balls  V.  Margrave,  4  Beav.  119 ;  and  see  Hercy  v.  f^errers,  ib,  97; 
see  also  a  singular  case  of  Muston  v.  Bradshaw,  10  Jur.  402 ;  15  Sim.  192 ; 
where  it  was  held  that  a  purchaser  could  not  make  the  vendor's  wife  a 
defendant  to  a  suit  for  specific  performance,  on  the  ground  of  her  having 
possessed  herself  of  the  deeds. 

(a)  Lambert  v.  Rogers,  2  Mer.  490. 

(b)  HoUis  V.  Claridge,  4  Taunt.  807;  see  WakeJiOd  v.  Netebon,  6  Q.  B. 
276 ;  and  Rider  v.  Jones,  2  Y.  &  C.  C.  C.  329. 

(c)  In  re  Gee,  2  Dowl.  &  L.  997. 


[1]  Remainder  men  and  reversioners,  and  other  persons  having  limited 
or  ulterior  interests  in  real  estate,  have  a  right,  in  many  cases,  to  come 
into  equity  to  have  the  title  deeds  secured  for  their  benefit.  But  in  all 
such  cases,  the  court  will  exercise  a  sound  discretion  as  to  making  the 
decree.  To  entitle  the  party  to  seek  relief,  it  must  clearly  appear,  that 
there  is  danger  of  loss  or  destruction  of  the  title  deeds  in  the  custody  of 
the  persons  possessing  them ;  and  also,  that  the  interest  of  the  plaintifi;  is 
not  too  contingent,  or  too  remote  to  warrant  the  proceeding.  Stoxy's  £4. 
Juris,  sec.  704. 
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A  mortgagee  who  consents  to  a  sale  by  the  Court,  must  c^up.  ix. 
bring  the  deeds  into  the  Master's  office  in  the  usual  Mortguee 
way,(c^  and  it  is  conceived,  that,  in  an  ordinary  case,  a  «u?by  '^ 

.        •  ^  .  ...         Court  muBt 

mortgagee  who  has  countenanced  a  mortgagor  m  selhng  ^^^ 
under  the  expectation  of  his  concurrence,  would  not  be  caseofmorc 


ngto 


gagee  couo* 


allowed  to  stop  the  sale  by  refusing  to  produce  the  deeds  tenancing 
before  actual  payment.  gagor. 

A  mortgagee  who  has,  even  although  insane,  destroy-  LUbiiityof 
eAAe)  or  has  negligently  lost(/)  the  muniments  of  title,  forioasor 

...    .  .11.,  ,  .  derttuctioQ 

Will,  It  seems,  be  compelled  to  replace  such  as  can  be  re-  o(^deeda. 
placed ;  and  as  respects  originals  which  cannot  be  re- 
placed, will  be  required  either  to  give  an  indemnity  or  to 
make  compensation  for  the  damage  thereby  done  to  the 
estate  ;  but  a  mortgagee  taking  the  same  care  of  the  deeds  ' 
forming  his  security  as  he  took  of  his  own,  ought  not,  it 
would  seem,  to  be  severely  dealt  with  if  they  are  acci- 
dentally lost.(§') 

(3.)  Ntm-production  of  deeds — how  far  important. 

The  non-production  of  the  deeds  is  material,  not  only  imoonanea 
as  It  deprives  the  purchaser  of  the  usual  means  of  verify-  Jjjjj**®^ 
ing  the  title  deduced  upon  the  abstract,  but  as  inducing 
a  suspicion  that  they  may  have  been  deposited  by  way 
of  equitable  mortgage ;  it  has  even  been  held,  on  a  sale  ^^^^^ 
of  a  public-house  in  London,  that  their  non-production  J?  oiSr**^ 
amounted  to  notice  to  a  mortgagee  of  such  a  deposit  *with  ^^p^"*- 
the  brewers  who  supplied  the  house  ;(A)[1]  this  decision      >-       -I 

{d)  Livesey  v.  Harding ^  1  Bear.  343. 

(«)  Ham^  y.  Matckamy  16  Sim.  325. 

(/)  Lord  Midletan  v.  Eliot,  15  Sim.  531. 

(g)  Woodman  v.  Higgins,  14  Jar.  846,  V.  C.  K.  B. 

(A)  Wdibread  v.  Jordan,  1  Y.  &  C.  303. 


[1]  Mr.  Baron  Alderson  in  deciding  this  case,  laid  it  down,  that  where 
a  party  having  knowledge  cf  such  facts  as  would  lead  any  honest  man  to 
make  further  iDquiries,  does  not  make,  but,  on  the  contrary,  studiously 
avoids  making  such  obvious  inquiries,  he  must  be  taken  to  have  notice 
of  those  facts,  which  if  he  had  used  such  Ordinary  diligence,  he  would 
readily  have  ascertained.  He  is  not,  indeed,  bound  to  an  extraordinary 
circumspection,  nor,  on  the  other  hand,  is  it  necessary  to  make  out  express 
fraud  on  his  part.  If  he  be  grossly  negligent  in  omitting  to  inquire,  it  is, 
at  all  erents,  quite  sufficient  to  fix  him  with  notice ;  for  as  it  is  well  laid 
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^^'^p-  °^-  has  been  disapproved  of  ;(i)  and  has  been  thought  to  de- 
pend upon  the  presumed  notoriety  of  the  practice  of  Lon-  1 
don  publicans  so  to  deposit  their  deeds,  and  upon  the  fact 
of  the  mortgagee  having  been  aware  that  the  publican 
was  indebted  to  the  brewers  ;  in  fact  the  Court  thought 
that  there  was  wilful  blindness,  the  security  having  been 
taken  for  the  re-payment,  not  of  a  cotemporaneous  ad- 
vance, but  of  a  sum  already  due  :{j)  however,  in  a  very 
recent  case,  it  was  held  by  Sir  L.  Shadwell,  Y.  C,  that  the 
omission  to  ask  for  the  deeds  was  sufficient  to  postpone  a 
mortgagee  who  took  a  conveyance  of  the  legal  estate  by 
way  of  security  for  a  pre-existing  debt,  although  it  did 
not  appear  that  he  was  aware  of  the  mortgagor  being  in- 
debted to  the  prior  incumbrancer.(A:) 

(i)  See  4  Y.  &  C.  563 ;  Sag.  1054. 
U)  1  Ph.  255. 

(k)  WorthingUm  v.  Morgan,  16  Sim.  547;  13  Jur.316;  where  it  ap- 
pears that  the  security  was  for  money  previously  due. 

down  in  1  Eq.  Ca.  Abr.  331,  pi.  7,  the  purchaser  who  cannot  make  oat  a 
title  but  by  a  deed,  which  leads  him  to  another  fact,  shall  be  presumed 
cognizant  thereof,  for  it  is  crassa  TtegligerUia  that  he  sought  not  after  it 
"  This,  however,"  says  Sugden,  (Sug.  on  Vend.  vol.  3,  p.  332,)  "is  an 
extension  of  the  rule  which  we  should  be  cautious  how  we  act  upon,  in 
practice.    It  will  probably  tend  to  encourage  mortgages  by  deposits ;  for 
in  every  case,  whether  the  estate  be  freehold  or  copyhold,  a  prudent  pur- 
chaser would  inquire  for  the  title  deeds,  and  if  he  do  not,  he  may,  upon 
the  authority  of  Whitbread  v.  Jordan,  be  fixed  with  notice  of  a  deposit  of 
them.    But  the  rule  of  equity  not  to  relieve  against  a  purchaser  having 
the  legal  estate,  is  not  confined  to  a  prudent  or  wary  purchaser,  but  to  a 
bona  fide  one  without  notice.    It  could  hardly  be  maintained  that  a  deposit 
of  deeds  is,  of  itself,  implied  notice  to  a  subsequent  purchaser  or  mortga- 
gee, who,  acting  bona  fide,  but  not  cautiously,  does  not  inquire  after  the 
deeds.    In  such  a  case,  both  parties  have  acted  without  prudence ;  one 
has  taken  a  deposit  of  the  deeds,  without  a  conveyance ;  the  other  has  ob* 
tained  the  conveyance  without  the  deeds;  and  each,  in  the  absence  of 
fraud,  is  at  liberty  to  make  the  best  use  he  can  of  his  imperfect  title.  These 
observations  do  not  apply  to  a  case  where  no  inquiry  is  made,  in  order 
that  the  fact  of  the  deposit  might  not  be  disclosed.    It  has  oflen  happened, 
in  purchases  of  small  portions  of  a  large  estate,  that  the  purchasers,  coft- 
sidering  the  sales  as  an  accommodation  to  them,  have  not  ventured  to 
ask  for  more  than  a  conveyance,  and  yet,  it  never  occurred  to  any  one 
that  the  resting  content  with  a  mere  conveyance,  gave  such  a  purchaser 
implied  notice  of  any  deposit  of  the  deeds,  although  it,  of  course,  left  him 
subject  to  all  the  existing  incumbrances,  as  far  as  by  their  own  font, 
they  could  be  established  against  him.    There  appears  to  be  a  dispodtioa 
to  carry  this  doctrine  too  far." 
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Ohap.  IX. 

(4.)  Examination  of  deeds — matters  to  be  observed  in. 
In  the  examination  of  the  abstract  with  the  documents,  Pomtatobe 

.*  _^  1  .  .    .  1  i.     ,        attended  to 

tne  most  scrupulous  care  is  requisite  on  the  part  of  the  iocompanns 

.  11.  -,  abairactwith 

solicitor ;  the  object  of  the  examination  is  to  ascertain,  «*»•  deeds. 
1st,  that  what  has  been  abstracted  is  correctly  abstracted ; 
2nd,  that  what  is  omitted  is  clearly  immaterial ;  3rd,  that 
the  documents  are  perfect,  as  respects  execution,  attesta- 
tion, indorsed  receipts,  registration,  stamps,  &;c. ;  and  4th, 
that  there  are  no  indorsed  notices,  nor  any  circumstances 
attending  the  mode  of  execution,  attestation,  &;c.,  &c.,  cal- 
culated to  excite  suspicion :(/)  anything  out  of  the  ordi- 
nary course — such  as  the  unusual  position  of  the  *indorsed      [*207] 
receipt,(m)[l] — should  be  made  the  subject  of  inquiry ; 
every  part  of  every  document  ought  to  be  read  through ; 
notice  of  an  incumbrance  is  equally  notice  whether  con- 
tained in  one  or  in  another  part  of  a  deed  :(n)  perhaps 
few  of  the  most  important  duties  of  a  solicitor  are  so  fre- 
quently performed  in  a  perfunctory  manner. 

(0  See  Kewmdy  v.  Green,  3  Myl.  &  K.  699. 
(m)  See  Kennedy  v.  Grten,  3  Myl.  &  K.  699. 
(n)  See  SmUk  v.  Capron,  7  Ha.  189. 

[1]  In  the  case  here  cited,  an  attorney  fraadulently  obtained  a  convey- 
ance from  his  client  without  consideration,  and  without  her  being  aware 
that  she  had  transferred  her  interest,  and  he  aiterwards  mortgaged  it  to  a 
relation,  who  advanced  money  upon  it  bona  fide,  and  without  actual  notice, 
and  employed  no  other  solicitor,  and  swore  in  his  answer  that  he  acted 
for  himself;  Held  that  the  attorney  acted  in  that  character  for  his  relation, 
the  mortgagee,  and  that  he  was  bound  by  the  notice,  which,  as  it  hap- 
pened, the  deeds,  upon  the  face  of  them,  would  have  imparted  to  a  solici- 
tor, if  he  had  used  reasonable  diligence.  The  court  held  that  if  the  pur- 
chaser or  mortgagee  had  employed  no  solicitor,  he  would  still  have  been 
bound  \  because  although  his  own  knowledge  would  not  have  led  him  to 
inquire,  yet  a  man  is  not  to  avoid  the  consequences  of  a  want  of  due  dili- 
gence by  stating  that  he  has  neglected  those  means  which  would  have 
been  required,  if  he  had  used  reasonable  precaution.  There  was  an  ap- 
peal, but  upon  this  point  it  was  unnecessary  for  the  court  above,  to  give 
any  opinion,  as  the  solicitor  was  held  to  have  acted  in  that  character  for 
the  mortgagee.  It  was,  however,  strong  doctrine  to  hold,  in  a  case  where 
the  plaintiff,  who  sought  relief  against  the  mortgagee,  had,  by  culpable 
negligence,  executed  a  conveyance  to  the  very  solicitor,  without  being 
aware  of  the  nature  of  the  act. 
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■  ■  9 

•CHAPTER  X. 

AS   TO   MATTERS   ARISING   BETWEEN    DELIVERY  OF  AB- 
STRACT  AND   PREPARATION  OP   CONVEYANCE. 

■ 

1 .  Time  when  essential  at  Law  and  in  Equity* 

2.  Objections  to  title — negotiations  upon  the  waiver  of— 
when  possession  taken  amounts  to  waiver. 

3.  General.rights  and  liabilities  of  purchaser  in  jm- 
session. 

4.  Vendor  in  possession — alteration  of  property  by- 
may  avoid  contract. 

5.  As  to  entry  and  possession  by  Railway  Companies 
before  completion, 

SdiiLaw  (^0  ^'^  ^^^>  ^^^  ^^°^®  ^^^^  ^^^  completion  is  of  the 
essence  of  the  contract ;  and  the  purchaser  may  recover 
his  deposit  unless  the  vendor  can  deduce  and  verify  a 
marketable  title  and  give  a  conveyance  at  the  time  agreed 
on  ;(a)  if  no  time  be  fixed,  a  reasonable  time  must  be  al- 
lowed ;(6)  and  it  has  been  held  that  a  condition  that  the 
purchase-money  shall  be  paid  on  a  certain  day,  does  not 
^  amount  to  a  stipulation  that  the  title  shall  be  made  out  on 
or  before  that  day.(c)[l] 

(a)  Sag.  284. 

(b)  Samson  y.  Rhodes,  8  See.  544.  ^ 

(c)  S,  C. ;  sed  qwere  7 

[I]  Where  no  time  is  fixed  for  perfonnance,  a  condition  must  be  per- 
formed, either  daring  the  life  of  the  party  who  is  to  fulfil  it,  or  in  reason- 
able time,  according  to  the  circumstances  of  the  case.  Thus,  where  the 
condition  is,  that  the  grantee  shall  pay  a  certain  sum,  he  is  bound  to  pay 
it  in  reasonable  time,  because  he  has  the  use  of  the  land.  But  if  the 
grantor  is  to  regain  the  estate  on  payment  of  a  certain  sum,  he  has  dnnng 
his  life  to  pay  it ;  because,  until  payment,  he  cannot  take  possession.  Aod 
if  one  devise  land  to  A. "  on  condition  he  shall  marry  B.,"  the  devise  takes 
efiect  immediately  and  the  devisee  has  his  life  time  to  perform  the  condi- 
tion. The  first  of  these  rules  is  applicable  where  an  immediate  perfono- 
ance  by  the  s^rantee  is  necessary,  to  effect  the  evident  purpose  of  the  gran- 
tor in  making  the  conveyance.  Devise  of  lands  to  a  town  for  school  hoase 
*'  provided  it  to  be  built  within  one  hundred  rods  of  the  place  where  tbe 
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In  equity,  however,  although  unreasonable  delay  will  ^^^p-  ^- 
of  itself  conclude  either  party,  the  mere  fact  of  the  time  but  not  in 

*         ' '  Equiij,  un- 

fixed for  completion  having  expired  is  no  defence  to  a  suit  ^^^ 

for  specific  performance ;  except  where  time  has  been  made  Jf^X?* 

of  the  essence  of  the  contract  by  express  agreement ;  or  IS^^cm. 

•where,  from  the  circumstances  of  the  case,  such  must      [*^^9J 

clearly  have  been  the  intention  of  the  parties. ((f)[ I] 

For  instance,  on  an  agreement,  by  a  tenant  at  will  of  a  ^J^^JJ. 

public  house,  for  the  sale  of  the  possession,  trade,  and  JJ^j^'ing'' 

goodwill,  at  a  fixed  sum,  and  of  the  stock  and  furniture  P">P«"y- 

at  a  valuation,  possession  to  be  taken  and  the  money  paid 

on  a  given  day,  the  delay  of  a  single  day  on  the  part  of 

the  purchaser  in  having  the  valuation  completed,  and  in 

(d)  See  Sag.  905.  ' 

meeUng  house  stands."  Held,  this  was  a  valid  condition  subseqaent,  and 
the  Tested  estate  was  forfeited,  and  passed  to  the  residuary  devisee,  as  a 
contingent  interest,  upoo  non-eompliance  with  the  condition  in  reasonable 
time.  And  conveyance  on  condition  the  grantee  shall  discharge  a  mort- 
gage, on  the  land,  made  by  the  grantor,  but  not  fixing  any  time  for  such 
discharge.  Held  it  must  be  done  in  reasonable  time.  See  14  Mass.  Rep. 
428;  JiHnley  y.  King,  3  Pet.  Rep.  376;  HamiUon  v.  EUioU,  5  Serg.  d& 
Rawle,  375;  Hayden  v.  StougkUm,  5  Pick.  528;  10  Pick.  349;  21  Pick. 
815. 

[I]  The  rule  seems  to  be,  that  a  forfeiture  shall  not  bind,  in  all  cases, 
where  the  thing  may  be  done  after  the  time,  or  a  compensation  made  for 
it,  and  where  the  breach  resulted  from  inevitable  accident  And  chancery 
will  relieve,  even  in  favor  of  the  heir  of  the  party  who  was  to  have  per- 
formed the  condition,  and  after  a  recovery  of  the  land  at  law,  by  the  heir 
from  whom  it  was  devised  away,  on  condition.  A  married  woman,  having 
a  power  to  dispose  of  lands,  devised  them  to  her  executors,  to  pay  $500 
cot  of  them  to  her  son ;  provided  that  if  the  father  did  not  release  certain 
goods  to  the  executors,  the  devise  of  the  money  should  be  void,  and  it 
should  go  to  the  executors.  After  the  death  of  the  testatrix,  a  release  was 
tendered  to  the  father,  which  he  refused  to  sign.  The  son  brings  a  bill 
in  equity,  against  the  executors  and  the  father,  and  the  father  answered 
that  he  was  then  ready  to  release.  It  was  decreed  that  the  $500  should 
be  paid.  So  where  one  devises  lands,  on  condition  to  pay  certain  sums, 
at  specified  times  to  his  heir,  and  for  non-payment  of  one  of  them,  the 
iieir  enters ;  chancery  wiU  restore  the  land,  on  payment  of  the  sum  with 
interest  Even  where  land  is  devised  on  condition  of  paying  a  sum  of 
money  at  a  certain  time,  and  upon  nozi-payment,  devised  over,  on  the 
condition ;  chancery  will  relieve.  See  Hilliard  on  Real  Property, 
1,  364 ;  4  Kent  Com.  120, 125 ;  WeUs  v.  SmUk^^Mw.  Rep.  15]  Citf 
w.£KMia,  3Qill&  Johns.  065;  Baxterv.  Lansing,  TFtdgt  250]  Saeonr, 
MtmHngtan,  14  Coim.  99:  LudteU  v.  WkiU,  10  Gill  A  Johns.  480. 
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^'^P-  ^    taking  possession  and  paying  the  purchase-money  was 

held  to  relieve  the  vendor  from  the  contract ;  inasmuch  as 

he  incurred  fresh  liabilities  by  retaining  the  premises,  and 

the  stock  in  the  mean  time  varied.(e) 

faoTOcS       So,  the  fluctuating  value  of  the  property  may  alooe 
tung  value;  gjjQ^  ^jjj^^  ^^q  ^,j^g  jq  ^  q{  jj^g  cssencc  of  the  contract; 

as  upon  an  agreement  for  the  sale  of  foreign  stock,(/)  oi 

of  a  reversion,  (which  may  become  an  estate  in  possession 

during  the  delay,  and  the  sale  of  which  generally  eviden- 

OTof  a  da-    ces  immediate  want  of  money,(§^)  or  of  a  life  annuity,  or 

<**»«*';     life  estate,  which  may  determine  by  the  death  of  the  ceslm 

que  vie.(A) 
£nuj^"  ^^i  where  the  purchaser  evidently  requires  the  property 

reoufredat    foy  gQ^g  immediate  purpose.(t) 

ffe'JwS)™       ®^'  where  the  vendors,  (although  beneficially  interest- 

IS«*bJd^'*"  ®^0  ^^^  ^  fluctuating  body,  (as  in  the  case  of  a  Dean  and 

Chapter,)  where  delay  may  give  the  purchase-money  to 

persons  other  than^those  who  signed  the  contract.(j) 

cSSSTtSd       -^^^  ^^®  tendency  of  modern  decisions  has  been  to  hold 

torender      persous  concemcd  in  contracts  relating  to  land, bomid, as 

r^ioi      *^°  ^^^^^  contracts,  to  regard  time  as  material ;  and  this 

principle  has  been  applied  with  the  greater  strictness 

where  the  property  was  connected  with  trade.(A:) 

SS^Sing     So,  the  circumstance  of  the  purchase-money  being  evi- 

diSlhl^e^    dently  required  for  pa3rment  of  incumbrances,  is  material ; 

^JfiSSi.  especially  if  the  rate  of  interest  which  they  bear  exceed 

that  which  the  purchaser  is  to  pay  during  delay.(/) 

SJxp^liSSi      ^^^  *^®  private  motives  which  may  have  induced  a 

prehS/"  party  to  enter  into  a  contract,  unless  expressed  in  the 

***^  agreement,  or  such  as  might  be  anticipated  from  the 

general  apparent  circumstances  of  the  case,  do  not  make 

time  esseatial ;  e.  g.j  the  unexpressed  intention  to  reside 

(0  Coslaktv.  TiU,  1  Ru8s.376. 
(/)  Doloret  v.  Rothschild,  1  Sim.  &,  St  590. 
(g)  See  Newtnan  v.  Rogers,  4  Bro.  C.  C.  391. 
(A)  See  Withy  v.  CodU,  Tuni.  &  R.  78. 

(i)  Wright  V.  Onoard,  1  Sim.  db  St  190;  Parker  v.  Prith,  ib.  199. 
(i)  Carter  y,  Deaih  of  Ely,  7  Sim.  211. 

(k)  PerWignun,V.C.,in  IFaZfory.  Je^5,l  Ha.348;aDd8ee;SMt 
v.Jlfajip,3GolL&56. 
(0  Popham  7.  Eyre,  Loff,  78ir ;  Sng.  S93. 
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immediately  upon  the  estate  ;(m)  where,  however,  the    chap.  x. 
motive  is  of  material  importance— as  in  the  case  of  the  Effect  of,  li 
intention  to  reside— although  not  disclosed  in  the  con-  'y  ~mJS5Si. 
tract,  it  would,  it  appears,  be  sufficient  to  bind  the  vendor  '^^' 
to  the  time  named  in  the  contract,  if  communicated  at  or 
within  a  reasonable  period  after  its  execution.(n) 


Nor  is  a  mere  undertaking  that  possession  shall  be  de-  undcruwng 

todsliver 
poaeeasloi 
not  bindin 
in  equity. 

have  arisen  from  the  state  of  the  title,  or  otherwise  with-  SiiTSS^ 


livered  on  a  certain  day,  of  itself  binding  in  equitv.fo^       po2£SSj, 

Tii*LL  L*i  o  1       J  \  /  Dot  binding 

m  all  the  above  cases  the  delay  may  be  supposed  to  *'»«Q»»'y- 


_    4  Mr  1  1  .         .  eludes  in 

out  any  wilful  or  gross  neglect  by  the  party  in  default:  ^^i^^v, 
gross  or  wilful  neglect,  however,  by  either  party,  will,  in 
any  case,  entitle  the  other  party  to  avoid  the  contract  in 
equity ;  e.  g.^  where  the  vendor,  although  urged  by  the  •**« 
purchaser  to  make  out  his  title,  takes  no  steps  to  do  so,  the 
purchaser  immediately  upon  the  expiration  *of  the  time      [•211] 
fixed  for  completion  may  rescind  the  agreement.(p)[l] 

So,  a  purchaser  who  takes  no  steps  to  enforce  the  con-  MpuxthMer^ 
tjact  within  a  reasonable  time,  will  be  left  to  his  remedies 
at  law ;  and  the.  tendency  of  modern  decisions  is  to  dimin-  Le«  tim* 

now  allowed 
(w)  See  Boekm  v.  Wood,  1  Jac.  &  W.  4^. 
(w)  See  7  Ves.  279 ;  and  Nokesv.  Lord KUmcry,  1  De  G.  &  S.  444. 
ip)  See  Boehm  v.  Wood,  \  Jac.  &  W.  419. 
( jf)  Uoyd  T.  CWfett,  4  Bro.  C.  C.  469. 


[IJ  In  this  case  the  defendant,  on  the  10th  of  August  1792,  contracted 
for  the  purchase  of  the  estate,  the  purchase  to  be  completed  on  or  before 
the  5i5th  of  March  1793,  and  had  frequently  between  those  times  applied 
for  an  abstract  of  the  title,  but  could  not  obtain  one.    Shortly  after  the 
25ch  of  March  1793,  the  purchaser  applied  for  his  deposit,  with  interest 
from  the  10th  of  August  1792,  when  he  paid  it ;  and  afterwards  repeatedly 
applied  for  it,  before  the  10th  of  June  1793,  when  he  brought  an  action  for 
the  deposit.    On  the  16th  of  September  1793,  an  abstract  was  delivered ; 
the  purchaser  was  then  out  of  town ;  and  on  his  return,  on  the  25th  of 
October,  wrote,  insisting  that  he  would  not  complete  his  purchase.    On 
the  6th  of  November,  the  bill  was  filed,  by  the  vendor,  for  a  specific  per- 
formaDce,  and  for  an  injimction  to  restrain  the  proceedings  at  law.    Lord 
Rosslyn  said,  the  conduct  of  parties,  inevitable  accident,  &c.  might  induce 
the  court  to  relieve ;  but  it  was  a  different  thing  to  say,  that  the  appoint- 
ment of  a  day  was  to  have  no  effect  at  all,  and  that  it  was  not  in  the  power 
of  the  parties  to  contract,  that  if  the  agreement  was  not  executed  at  a  par- 
ticular time,  the  parties  should  be  at  liberty  to  receive  it.    And  he  there- 
f%3ire  considered  the  contract  as  at  an  end. 
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^*»*p-  X-    ish  the  time  allowed  to  either  party  for  enforcing  his  rights 

under  the  contract.(9) 
Tititfathear-      Where  time  is  not  of  the  essence  of  the  contract,  and 

Ing  eufficMDi 

wh*re"' tifne  ^^^  ^^lay  Originates  in  the  state  of  the  title,  it  is  sufficient, 
Bot  essential,  upon  a  bill  for  specific  performance  being  filed  by  the 
vendor,  if  a  good  title  be  shown  at  the  date  of  the  de- 
cree,(r) 
Aftotheraie      And,  at  law,  where  no  time  is  fixed  for  completion  and 
the  purchaser  does  not  require  the  title  to  be  prodaced, 
and  none  is  produced  before  an  action  has  been  com- 
menced by  the  vendor,  it  is  sufficient  if  the  latter  perfect 
his  title  at  any  time  before  the  trial  ]{g)  but,  if  a  title  be 
produced,  and  prove  defective  or  be  not  properly  verified, 
and  a  fortiori,  if  the  vendor,  on  being  required  to  produce 
a  title,  altogether  neglect  to  do  so,  the  production  of  a  per- 
fect title  before  trial  is  insuiBcient.(/) 
'T^^inoton*      But  although  time  may  not  originally  have  been  of  the 
S'liih^uidby  essence  of  the  contract,  either  party  may,  by  proper  no- 
■^^^*  .     tice,  bind  the  other  to  complete  within  a  reasonable  speiy- 

fied  period.(ti) 
which  must      The  uotice  should,  at  least  as  a  matter  of  precaution, 
soDftbie  pe  bc  iu  Writing,  and  should  allow  a  reasonable  time  for  com- 
whatisa    pletion :  what  time  can  be  so  considered,  must  ereatly 

reasonable      ^  .'  ..  ..i.., 

period.  depend  upon  the  circumstances  of  the  particular  caae; 
three  days'  notice  by  a  vendor  would  be  too  short  ;(v)  so, 

[*212]  a  *wcek's  notice  by  a  purchaser,  within  which  time  the 
vendor  was  required  to  prove  a  disputed  legitimacy,  was 
held  too  short  ]{w)  two  months'  notice  by  a  purchaser, 
within  which  time  the  vendor  was  required  to  remove  an 
objection  to  the  title  depending  upon  a  defective  execution 
of  a  power,  appears  to  have  been  considered  sufficient  in 
a  recent  case ;  which  was,  however,  decided  upon  another 
point  :{x)  in  another  recent  case,  where  a  delay  of  two 

(?)  Vide  infra,  Ch.  XVIII.;  6  Ha.  213. 
(r)  Ibid, 

(5)  Thanwmv.  MiUs,lE8^.Csi,lBi. 
(0  Vide  infra,  Ch.XVn. 
(u)  Stewart  v.  Smith,  0  Ha.  213,  n. 
•  [v)  Sug.  306 ;  See  Reynolds  r.  NeU<m,  6  Mad.  18. 

(w)  King  V.  WUson,  6  Bcav.  124. 
(z)  Southamb  v.  Bishop  of  Exeter,  11  Jur.  727 1  6  Ha.  21S. 
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months  had  occurred  in  procuring  the  execution  of  the    ^^^p-  ^- 
conveyance  by  certain  parties,  a  ten  days'  notice  by  the 
purchaser  was  considered  sufficiont.(y) 

It  is  not,  as  a  general  rule,  essential  to  the  binding  v«ndor  gir. 

•  •        I  ••  ing  notice 

effect  of  a  vendor's  notice,  that  he  should,  at  the  expira-  De«d  not  »• 
tion  of  it,  return  or  tender  the  deposit  :(z)  nor,  on  the  purchaaer 

■^  '^    '  giving  noiioo 

Other  hand,  where  the  purchasers  notice  has  expired,  is  J^/J^^JJ;!"^"* 
he  bound  to  bring  an  action  for  his  deposit.(a) 

But  a  purchaser  cannot  determine  the  contract  without  S?^"oi***" 
due  previous  notice  ;(6)  although  notice  even  of  immedi-  JJSwiwuh 
ate  determination  would,  it  is  conceived,  be  so  far  mate-  SSaST^***"* 
rial  as  that  it  would  more  strongly  impose  upon  the  ven- 
dor the  necessity  of  using  expedition  in  proceeding  to  en- 
force the  contract ;  and  the  same  principles  would,  it  is 
conceived,  apply  to  notices  by  a  vendor. 

Where  a  railway  company  had  power  at  any  time  JiSSi'^'aS.' 
within  seven  years  to  take  land  for  the  purposes  of  the  ISJiiafoj! 
undertaking,  and  agreed  to  purchase  land  and  to  pay  in-  cSia^  ^^' 
terest  upon  the  purchase-money  from  the  day  they  should 
commence  their  works  on  the  land  until  the  purchase  mo- 
ney should  be  paid,  it  was  held  that  the  vendor  could 
not  enforce  specific  performance^  the  company  not  hav- 
ing 'commenced  their  works,  and  the  seven  years  limited      [*213] 
by  the  act  remaining  unexpired.(<;) 

And  time,  although  of  the  essence  of  the  contract  by  JjJ^«'^  ^ 
original  agreement,  or  made  imperative  in  equity  by  sub-  S^eniar^y 
sequent  notice,  may  be  enlarged  or  waived,  by  subsequent  ^'^•"^"^i 
agreement,  or  the  acts  of  the  parties. 

Thus,  if  a  purchaser  proceed  in  the  purchase  after  the  Scdig*^* 
expiration  of  the  time  fixed  by  the  contract,(rf)  or  limited  Sf'^x^rk*'^ 
by  his  notice,  it  amounts  to  waiver.(tf)  lonoumo; 

So,  where  a  purchaser  made  no  demand  of  the  posses-  JJ^^Jf^®* 
sioD  of  the  purchased  premises  until  a  quarter  before  i***"^*"" 

(y)  Bi»son  v  Larnb,  9  Bsav.  502. 
.(z)  Sag.  30i>. 

(a)  Smtkcomd  v.  Bishf^pof  BceUr,  11  Jnr.  727;  6  Ha.  213. 
(6)  T\iylar  v.  Brawn,  3  Bca7.  I8l ;   Wood  v.  MmHu,  6  Ha.  I5a 
(c)  Bodinglon  v.  Oreat  Western  Railway  Company,  13  Jar.  144. 
(jd)  Boyesr.UddeU^eJvLT.T^.  m 

(O  King  Y.  WOton,  6  Beav.  134;  BXidwee  Bx  parte  Qardner,  4  Y.  dt 
C.  &03. 
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^*P-  ^  twelve  at  night  on  the  day  fixed  for  completion— part  of 
unuiiheuit  the  property  cousisting  of  cottages  let  to  weekly  tenants— 
this  was  held,  at  law,  to  be  a  waiver  of  the  condition  as 
to  time.(/) 
Howaoi  en.  But  at  law,  time,  is  fixed  by  an  instrument  under  seal, 
cannot  be  enlarged  by  an  instrument  not  under  seal  ]{g) 
so,  if  fixed  by  a  written  agreement  not  under  sea),  it  can- 
not be  enlarged  by  word  of  mouth  .(A)[l] 

(/)  Palmer  v.  TsmpU,  1  Per.  atDav.  379 ;  see  p.  381 ;  9  Ad.  &El.50a 
(g)  RippengaU  v.  Lloyd,  2  Nev.  &  M.  410. 
(A)  StowU  V.  Robinson,  3  Bing.  N.  C.  928. 

[1]  In  detinue  by  the  mortgagor  of  a  slave,  redeemable,  by  the  terms  of 
the  deed,  at  a  certain  day,  the  mortgagor  was  allowed  to  show  a  subse- 
qaent  verbal  agreement  to  extend  the  period  of  redemption,  and  aa  offer 
to  discharge  the  mortgage,  pursuant  to  such  extension.    Deshazo  v.  LewiSj 
5  Stew.  &  Port.  91.    Where  no  place  is  mentioned  for  the  delivery  of  the 
deed,  in  articles  under  seal  for  the  sale  of  land,  though  the  legal  effect 
would  be,  that  the  vendor  is  bound  to  seek  the  vendee,  and  tender  the 
deed,  yet  the  parties  may,  by  parol,  agree  on  a  place  of  performance,  after ' 
the  execution  of  the  articles,  or  the  vendee  may  appoint  a  place  *,  and,  if 
the  vendor  tender  at  the  place,  it  is  well.    JFVanekot  v.  Lteach,  5  Cow.  Rep. 
506;   Wyman  v.  Window,  2Fairf.  Rep.  506;  Robinson  v.  Bachdder.iT^^ 
H.  Rep.  45-6.    Various  cases  recognize  the  doctrine  that  a  parol  enlarge^ 
ment  of  the  time  for  performing  a  sealed  contract,  may  avail  as  an  excuse 
for  non-performance  at  the  day.    Neil  v.  T'dman^  1  Bail.  Rep.  538;  Con 
V.  Bennett,  1  Green's  Rep.  165.    But,  where  the  action  is  directly  npoa 
the  specialty,  the  plaintiff  cannot  show  an  extension  of  time,  or  other  pa- 
rol variation,  by  way  of  maintaining  his  suit.    If  this  is  requisite,  the 
action  should  be  grounded  on  the  subsequent  agreement    It  is  settled, 
that  in  these,  and  the  like  instances,  the  specialty  may  be  considered  at 
incorporated  with  the  subsequent  verbal  agreement,  and  the  whole  treated 
as  one  entire  parol  contract,  on  which  assumpsit  will  lie,  and  the  remedy 
upon  which  may  be  barred  atler  six  years  by  the  statute  of  limitatioos* 
In  such  instances,  a  parol  consent  to  a  waiver  or  alteration  of  some  por- 
tion of  the  written  contract,  may  frequently  be  inferred  from  the  acts  of 
the  parties ;  such  as  their  going  on,  afler  the  day  fixed  for  complete  per- 
formance, etc.    But,  in  the  absence  of  any  express  stipulation,  it  is  not  to 
be  presumed  that  they  agreed  to  vary  from  the  terms  originally  fixed  upon, 
further  than  their  conduct  necessarily  imports.    See  Vicary  v.  Moort,  3 
Walts'  Rep.  451, 456-7;  MernU  v.  Ilkica  and  Owego  R,  R,  Co,  16  Wend. 
566 ;  Mead  v.  De  Cfolyer,  ib.  632;  Jeioell  v.  Schrmppel,  4  Cow.  Rep.  564; 
Baird  v.  BlairgrovCf  1  Wash.  Rep.  170 ;  Langworthy  v.  Smitkj  2  Wend. 
587;  Marks  v.  Robinson,  1  Bail.  Rep.  89;  Sinard  v.  Patterson,  3  Blackf. 
353 ;  Watchman  v.  Crook,  5  Gill  &  John.  239 ;  F^n-d  v.  Campjidd,  6  ElalsL 
Aep.327;  Ludaniv.  American FSre Ins.  0-,2  Whart.  Rep.  167;  jBrfflUV. 
Thom/pson^  5  Easts'  Rep.  119. 
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A  conditional  written  waiver  by  a  purchaser  of  his  pre-    ^^^'^p-  ^  , 
Tious  notice  of  abandonment,  will  be  construed  strictly  conditional 

*    waiver. 

against  the  vendor.(i) 

And  where  the  conditions  provide  for  delivery  of  the  Time  for  de- 

*-  ^  livery  of  ab* 

abstract  at  a  certain  time,  the  purchaser  waives  them  in  JJnn  eqShP 
equity  by  receiving  the  abstract  after  that  time  ;  or  even,  llVw?um/: 
it  would  seem,  by  perusing  it  unnecessarily,  or  retaining 
it,  if  delivered  under  circumstances  which  prevent  its  im- 
mediate rejection.{  J) 

•And  a  condition  for  delivery  of  the  abstract  on  a  cer-      [*214] 


aak 


tain  day,  is  waived  in  equity  by  a  purchaser  who  does  «rbpot 
not  ask  for  it  within  a  reasonable  time  belore  the  day  fix- 
ed for  its  delivery  ;{&)  the  same  rule  would,  no  doubt,  ap-  su^irpMed  - 
ply  to  the  production  of  evidence,  <kc. ;  and  it  is  conceiv-  Uie*ruie.    ' 
ed  that  a  waiver  of  time  as  respects  matters,  (such  as  the 
delivery  of  the  abstract,  &c.,)  which  fmist  necessarily  pre- 
cede completion  by  a  considerable  period,  would,  in  gene- 
ral, amount  to  a  waiver  of  the  time  (if  any)  fixed  for  the 
completion. 
So,  a  stipulation  that  time  shall  be  of  the  essence  of  the  Time  waived 

'  *  .  by  noi    ob- 

contract,  is  waived  by  a  purchaser  who  receives,  and  re-  ^^^^^  JJ 
tains  without  objection,  an  abstract  upon  the  face  of  which  5S?'^d?lay' 
it  appears  that  a  title  cannot  be  made  within  the  time  uoS?"***' 
fixed  for  completion ;(/)  or  who,  without  an  objection  on 
that  specific  ground,  proceeds  with  the  purchase  under 
a  knowledge  that  there  is  no  reasonable  probability  of 
the  title  being  perfected  in  time  for  completion  ;  as  when 
it  depends  upon  the  result  of  a  hostile  chancery  suit.(m) 

It  seems  doubtful  whether  a  mere  protest  against  the  Efl^ctofpro. 

,  teat  in  such 

delay  will  save  the  benefit  of  the  stipulation  :(n)  it  is  con-  cauea-eug- 

^  ^  '\    '  gesMd  moda 

ceived,  that  until  the  expiration  of  the  time  limited  for  J^  p""**^^* 
completion,  a  purchaser  may  safely,  and  is  indeed  buund 
to,  proceed  in  the  matter  so  long  as  a  reasonable  possir 
bility  exists  of  the  title  being  perfected  in  time  ;  taking 

(i)  See  Stewart  v.  SniUhj  6  Ha.  223,  n. 

If)  See  Setan  v.  Slade,  7  Ves.  278. 

(*)  Jonei  V.  Piice,  3  Anst.  924. 

(0  See  HljptfeU  v.  Knight,  1  Y.  &  0. 401,  419. 

{«)  Pinke  v.  Curteis,  4  Bro.  C.  C.  332. 

(n)  See  Sug.  300. 
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[•215] 


^*^p-  '•  care,  nevertheless,  to  protest  in  writing  against  the  delay, 
and  to  give  notice  of  his  intention  to  insist  on  his  striet 
rights.  So  soon  as  the  time  has  expired,  or  so  soon  as  it 
previously  becomes  certain  that  the  title  cannot  be  per- 
fected in  time,  he  should  take  no  further  steps  in  the  mat- 
ter, but  should  in  writing  rescind  the  contract ;  and  then, 
if  inclined  to  give  the  vendor  the  opportunity  of  complet- 
ing *within  a  reasonable  period,  all  subsequent  communi- 
cations should  be  expressed  to  be  without  prejudice  to  the 
notice  of  rescinding,  and  should  take  the  shape  of  mere 
negotiations  for  a  fresh  agreement.[l] 
It  may  be  observed,  that  even  in  a  contract  for  or  con- 
^'J^'*^^  nected  with  the  sale  of  land,  the  term  tnonih  means  prima 
fticie  a  lunar  month ;  although  it  may  be  construed  a  cal- 
endar month,  if,  from  the  context,  or  from  the  surround- 
ing circumstance  at  the  time  of  making  the  contract, 
such  appears  to  have  been  the  intention  of  the  par- 
ties.(o)[2J 


•*  Month" 
maanii 


moaih. 


Bflbct  or 

IMgOlUliOM 

upon  Condi* 

tionaato 

ofajactions. 


(2.)  Objections  to  title; — negoticUiona  upon  and  waiver 
of; — when  possession  taken  amounts  to  tpaiver. 

We  have  already  (p)  adverted  to  the  effect  which  nego- 
tiations upon  the  title  may  have  upon  the  vendor's  rights 
under  the  ordinary  conditions  limiting  a  time  for  taking 

(o)  Lang  Y.  GaU.XMtLVL.  A  a.  ni]  Simpttmy.  MargUstm,  II  QLB.ii; 
and  Sir  E.  Sagden's  remarks,  V.  and  P.  283,  on  HLpweU  y.  KiUghi,  1 Y.  & 
C.  Ex.  401. 

(p)  Swpra,T2. 


[1]  See  Hepbwm  y.  Dumiop,  1  Wheat.  179—196 ;  Hepburn  v.  AvU,  5 
Cranch,  263 ;  Ramsay  y.  BraiUford,  2  Des.  583. 

[2J  In  England  the  term  month  means  a  lunar  month.  Bat  in  mer- 
cantile contracts,  the  usage  or  rule  is  to  calculate  months  as  calendar; 
and  in  other  contracts  the  lunar  is  made  to  yield  to  the  calendar  mootk, 
if  such  was  the  intention  of  the  contract  In  this  country  the  term  month 
is  usually  computed  as  calendar,  especially  in  statutes  and  judicial  pro- 
ceedings. The  New- York  Revised  Statutes  declare  that  "  whenever  the 
term  '  month'  or  '  months'  is  or  shall  be  used  in  any  statute,  act,  deed, 
verbal  or  written  contract,  or  any  public  or  private  instrument  whatever, 
it  shall  be  construed  to  mean  a  calendar,  and  not  a  lunar  month,  unless 
otherwise  expressed."  1  N.  Y.  R.  S.  ch.  19,  tit.  1,  sec.  4.  In  Georgii, 
however,  the  lunar  month  is  intended  in  statutes,  unless  otherwise  ex- 
pressed.   Dudley's  Rep.  107. 
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objectious,  and  giving  him  the  power  to  rescind  the  con-   ^^p-  ^- 
tract* 

It  Dfiay  be  observed,  that  a  solicitor  purchasing  from  his  solicitor 
client,  cannot  insist  upon  any  objections  to  the  title  which  ^X?to 
ho — or  his  then  partner  in  the  case  of  a  firm — considered  ^ivcapwd 
unimportant  when  acting  for  the  client  upon  his  original  '<**^»«ient. 
parcbase.(^) 

Care  should  be  taken  not  to  make  frivolous  or  unneces-  S'JSJ'uJoh. 
sary  objections  or  requisitions ;  objections  clearly  frivolous,  i^'^u^ 
made  and  persisted  in,  would  certainly  indispose,  even  if 
they  did  not  prevent,(r)  a  Court  of  Equity  from  enforcing 
the  contract  at  the  suit  of  the  purchaser :  it  perhaps  sel- 
dom happens,  upon  the  penisal  of  a  long  abstract,  that 
*either  solicitor  or  counsel  confines  his  requisitions  within  [«216] 
the  strict  limits  of  bis  client's  rights ;  but  it  is  of  import- 
ance that  no  untenable  requisition  should  be  persisted  in ; 
for  instance,  where  a  purchaser  had  required  unnecessary 
evidence,  and  had  in  consequence  been  refused  that  to 
which  he  was  really  entitled,  he  was  not  allowed  his 
costs,  although  he  obtained  a  decree  for  specific  perform- 
ance :{s)  we  may  here  refer  to  a  modern  case,  where,  when 
a  purchaser  from  a  mortgagee  alleged  that  the  latter  was 
unable  to  deliver  possession,  and  insisted  on  the  concur- 
rence of  the  mortgagor,  although  the  mortgagee  offered  to 
deliver  possession,  it  was  held  in  a  suit  for  specific  per- 
formance, that  the  mortgagee  was  entitled  to  a  decree 
with  costs  if  then  able  to  deliver  possession,  and  the  court 
refused  to  inquire  whether,  when  his  offer  to  deliver  pos- 
sessioQ  was  not  accepted,  he  was  able  to  perform  it.(^) 

And,  on  the  other  hand,  a^purchaser  should  be  careful  or  of  with. 

'  '        ^  holding  ob' 

not  to  hold  back  important  objections  or  requisitions;  if^'^JJJJ;^ 
he  knowingly  do  so,  the  question  may  arise  whether  he  ^Xw!"^ 
has  not  impliedly  waived  them;(t«)rij  and  where  a  pur-  Antoeodt* 

incimtdbf 

(r)  Sag.  991. 

(j)  NewaU  v.  SmOk,  1  Jac.  A  W.  963. 

(0  AOenr. MarUn,b Jxu.^QQ.VL, 

(«)  See  Sir  £.  Sugden't  remarks  on  Magenmt  ▼.  PaUon,  V.  and  P.  407. 

[1]  'Where  difficulties  arise  in  making  oat  a  good  title,  the  purchaser 
•hoald  not  take  possession  of  the  estate  until  every  obstacle  is  removed. 
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chaser  puts  a  vendor  to  expenses  in  complying  with  reqm* 
sitions,  &c.,  and  then  takes  and  insists  upon  a  fatal  objec- 
tion, which  he  originally  had  the  means  of  discovering,  it 
seems  probable  that  if  a  bill  were  filed  by  the  vendor  fer 
specific  performance  and  dismissal,  the  court  would  not 
dismiss  it  with  costs,  without  allowing  to  the  vendor,  by 
way  of  set-off,  the  expenses  so  incurred  by  him  \[v)  al- 
though it  does  not  appear  that  he  could  otherwise  recover 
them.(ir) 

We  have  already  considered  {x)  what  expressions  will 
negative  the  purchaser's  prima  facie  right  to  a  marketable 
*title ;  he  will,  however,  be  bound,  not  only  by  express 
stipulation,  but  also  by  a  clear  notice  of  the  state  of  the 
title,  given  to  him  before  entering  into  the  agreement(y) 

But  a  purchaser  may,  after  the  contract,  either  expressly 
or  impliedly,  waive,  either  wholly  or  in  part,  his  right 
(whether  it  be  absolute  or  qualified)  to  a  marketable  title, 
or  to  the  usual  evidences  thereof. 

We  have  seen  that  a  purchaser  is  not  bound  by  his 
counsel's  approval  of  the  title  ;(2^)[1]  if,  however,  counsel 

{y)  See  and  consider  Deverell  v.  Lord  BoUon^  18  Ves.  505, 514,  515. 

(w)  See  Sag.  428. 

{x)  Sitpray  p.  66  et  seq. 

(y)  Ogilvie  V.  JFbljambe,  3  Mer.  64. 

(z)  Deverell  v.  L^d  BoUon,  18  Ves.  505. 


Purchasers  frequently  take  this  step  under  an  impression  that  it  givei 
them  an  advantage  over  the  vendor;  but  this  is  a  false  notion;  such  a 
measure  would,  in  many  cases,  be  deemed  an  acceptance  of  the  title,  or 
would  at  least  be  a  ground  to  leave  it  to  a  jury  to  consider  whether  (he 
party  had  not  taken  possession  with  an  intention  to  waive  all  objectioDS. 
Where  a  purchaser,  after  delivery  to  him  of  the  abstract,  which  discloses 
a  reservation  of  right  of  sporting,  not  noticed  in  the  particulars  by  which 
he  purchased,  upon  his  application,  was  let  into  possession,  and  paid  the 
greater  part  of  the  purchase  money,  without  objecting  to  the  right  re- 
served, and  apologized  for  not  sending  the  draft  of  the  conveyance,  asd 
afterwards  raised  the  objection,  he  was  held  bound  by  his  conduct,  which 
was  considered  as  a  waiver  of  the  objection ;  and  although  a  clerk  of  the 
seller's  solicitor  wrote  in  answer  to  the  purchaser's  application  for  com- 
pensation, that  a  reasonable  compensation  would  be  alowed,  yet  this  vas 
not  deemed  binding,  as  he  had  no  authority  to  make  such  an  offer.  See 
1  Sug.  on  Vend.  p.  8, 9 ;  BurneU  v.  Brown,  1  Jac.  d&  Walk.  168,  died, 

[1]  Lord  Elden  determined,  that  where  an  abstract  is  laid  before  couh 
scl,  who  approves  the  title,  his  approbation  is  not  to  be  taken  as  again* 
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waivd  a  requisition  or  objection,  and  the  purchaser  adopt   ^^^p*  ^- 
his  opinion  and  deal  with  the  vendor  on  that  view,  he 
cannot  afterwards  repudiate  it.(a)    Where  a  purchaser,  Birectof 
having  taken  several  objections,  expresses  himself  willing  ofti& 

BUDJOCt  to 

to  accept  the  title  upon  a  specified  objection  being  remov-  "P^'^Sd 
ed,  this  waiver  of  the  other  objections  is  merely  condi- 
tional upon  the  removal  of  the  specified  objection ;  so  that, 
if  such  objection  be  not  removed  and  a  bill  be  filed  against 
him  for  specific  performance,  he  is  entitled  to  a  general 
reference  as  to  title.(6)  Acceptance  of  the  title,  as  ab- 
stracted, is  not  a  waiver  of  the  purchaser's  right  to  have 
the  abstract  verified  :(c)  nor  will  the  court  imply  a  waiver, 
of  any  objection  which  is  not  clearly  raised  by  the  con- 
tents of  the  abstract  ;(c{)  nor  does  a  purchaser,  by  waiving 

(a)  Alexander  y.  Crosby ^  1  Jones  &,  Lat.  666. 
lb)  LeUurgeon  v.  Martin,  3  Myl.  A  K.  3&5. 

(c)  Souikby  Y.  HvU,  2  Mjrl.  ^  Cr.  217. 

(d)  BlackUne  v.  Laws,  2  Ha.  47. 

the  person  consulting  him,  as  a  waiver  of  all  reasonable  objections ; 
the  court  cannot  compel  a  specific  performance  upon  the  ground  of  an 
opinion  which  it  may  think  wrong.  The  purchaser  may  either  take  an 
opinion  from  some  other  counsel,  or  the  one  first  consulted,  may  correct 
his  error  in  a  farther  opinion.  This,  says  Sugden,  was  always  the  under- 
standing of  the  profession.  Sag.  on  Vend.  vol.  2,  p.  11.  And  although 
a  purchaser's  solicitor  state  that  all  the  objections  to  the  title  are  removed 
aave  one,  and  make  such  a  statement  in  a  case  submitted  to  counsel,  yet 
it  the  seller  file  a  bill,  the  purchaser  will  be  entitled  to  a  general  refer- 
ence as  to  title.  The  purchaser,  by  his  contract,  was  not  bound  to  com* 
plete  his  purchase,  without  a  full  and  marketable  title,  and  he  had  i^ot 
done  any  act  to  the  prejudice  of  the  seUer,  either  with  rospect  to  the  pos- 
sewion  of  the  property,  or  otherwise;  which  could  afi*ct  his  rjght  to  such 
marketable  title.  As  to  the  waiver,  the  efiect  of  the  correnwadence  be- 
tween the  solicitors,  and  the  statement  in  the  case  for  th*  opinion  of  coun- 
sel, amounted  to  no  more  than  this,  that  according  to  the  advice  which 
he  had  received,  he  was  then  willing  to  complete  his  contract,  provided 
the  objection  was  removed.  The  objection,  hi»wever,  was  never  removed, 
anH  the  voluntary  assurance  given  at  that  particular  time,  would  not 
create  a  legal  obligation  upon  him  to  rriinquish  in  all  future  proceedings 
his  original  right  to  a  marketable  U*ie.  It  might  turn  out,  upon  inquiry 
before  the  master,  that  he  had  b^^sn  ill  advised  as  to  the  efiect  of  some  of 
the  objections  originally  takea  to  the  abstract;  or  it  might  turn  out  that 
there  was  matter  destructire  of  the  title  of  the  seller,  which  did  not  ap- 
pear upon  the  abstract. 
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chap^  his  right  to  an  abstract,  necessarily  waive  objections  to 

the  title  which  are  otherwise  known  to  him.(c)[2] 
waiT«rma7      And  waivcr  need  not  be  express;  it  may  be  implied, 

beimplied  ^  ,  r   ^ 

either  from  letters  or  mere  acts  of  the  party, 
from  apoio.       For  instance,  where  a  purchaser  who  had  been  let  into 
for  noQ  pay-  possessiou — biU  which,  as  it  was  according  to  the  contract, 

ment  of  pur-  ^  , 

chaM  *does  not  appear  to  be  very  material — and  who  had  re- 
1*2181  tained  the  abstract  for  a  considerable  period  without  ob- 
jection, and  had  altered  and  let  the  premises,  wrote  a 
letter  to  his  solicitor  for  the  purpose  of  its  being  commu- 
nicated to  the  vendor,  and  therein  expressed  his  ^<  vexation 
at  the  delay  which  had  happened  about  payment,"  and 
his  gratification  <'at  the  liberality  and  patience  shown" 
to  him,  this  was  held  to  amount  to  an  admission  that  the 

{e)  Sidebotham  v.  BarringUm^  3  Jur.  947. 

[2]  The  acceptance  of  an  abstract  as  siftisfactory,  only  waives  the  ob- 
jections in  the  abstract ;  and  if,  in  such  a  case,  the  purchaser  can  prove 
the  title  bad,  of  course  the  contract  could  not  be  enforced.  And,  of  course, 
a  man  may  have  accepted  the  title  as  it  appears  upon  the  abstract,  and 
yet  not  have  waived  his  right  to  have  it  proved  as  stated.  Statements  in 
the  abstract  that  the  seller  has  in  his  possession  or  power  certain  of  the 
deeds,  or  has  them  not  in  his  possession,  will  bind  the  purchaser,  if  he 
proceed  with  the  treaty  without  objecting  on  this  head,  not  to  object  that 
those  deeds  are  not  delivered  up  to  him  on  the  completion  of  the  purchase; 
but  they  do  not  inform  him  that  the  vendor  is  unable  to  give  any  proof  of 
the  existence  or  contents  of  the  documents  set  out  in  the  abstract  And 
where  an  action  was  brought  by  a  purchaser  to  recover  his  deposit  for  a 
misdescription  of  the  restrictions  in  the  lease  by  which  the  property  was 
held ;  an  abstract  had  been  delivered  with  a  general  statement  of  the  le- 
strictions,  which  did  not  give  full  information ;  objections  were  taken  to 
the  title  which  were  of  no  weight,  or  were  answered,  but  the  purchaser 
never  required  to  see  the  lease.  Upon  the  trial  the  objection  was  taken 
by  the  purchaser  when  the  lease  was  produced.  It  was  insisted  that  he 
had,  by  his  conduct,  waived  the  objection.  The  court  decided  that  there 
was  no  waiver,  but  the  purchaser  stood  at  the  trial,  as  he  might  do,  upon 
his  legal  right.  Sug.  on  Vend.,  vol.  2,  p.  12  and  13.  And  where  a  pur- 
chaser took  counsel's  opinion  upon  the  abstract,  who  approved  of  the 
title,  subject  to  some  matters  which  were  cleared  up,  and  three  naonths 
after  objected  to  the  contract  on  the  ground  that  what  was  called  a  ground 
rent  in  the  particulars,  was  a  rack  rent.  Lord  Eldon  said,  that  althoD^ 
the  particulars  of  the  rent  reserved,  appeared  upon  the  abstract,  he  did 
not  think  it  necessary,  because  the  opinion  of  a  conveyance  had  been  had 
to  force  the  party  to  take  a  subject  essentially  different  from  that  which  he 
contracted  to  purchase,  and  on  which  alone  that  opinion  was  called  for. 
lb.  15. 
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title  was  approved  :(/)  and  the  same  decision  was  come   ^'^^p  ^' 
to  in  a  later  case,  where  a  purchaser  took  possession  under  From  my. 
the  contract,  paid  part  and  gave  security  for  the  residue  ^1^^'^'"'^ 
of  the  purchase  money,  and  mortgaged  her  interest  under  p^^^- 
the  contract.(g-) 

The  preparation  of  the  conveyance,  cannot,  in  general,  JJ^p*^^2 
be  much  relied  on  as  evidence  of  waiver  ;(A)[1]  where,  Ji^S^^^gji 
however,  in  the  case  of  a  lease,  the  lessee,  without  previ-  *™^"- 
ously  requiring  a  title  to  be  shown,  approved  of  a  draft 
lease  furnished  by  the  lessor,  and  took  possession  under 
the  contract,  he  was  held  to  have  waived  all  objections  to 
the  title  :(i)  so,  where  a  purchaser  of  a  leasehold  house, 
after  transmission  to  him  of  the  original  lease,  prepared  a 
draft  assignment,  and  made  various  objections  as  to  re- 
pairs and  other  matters,  but  did  not  require  the  produc- 
tion of  the  lessor's  title,  the  court  seems  to  have  consid- 
ered that  he  had  waived  its  production. (j) 

An  attempted  resale  of  the  property,  is,  in  general,  im-  ^^p^^^ 
material ;  except  that  the  actual  or  attempted  resale  of  J^lfLj^ 
merely  a  portion  of  the  estate,  may,  as  between  the  ori-  •^•®'  ®' 
ginal  vendor  and  purchaser,  show  that  the  latter  did  not 
consider  such  portion  material  to  the  enjoyment  of  the 
residue.(A;)[2] 

(/)  Margravine  ofAnspach  v.  Noel,  1  Madd.  310. 

(g)  Haydon  v.  Bdl,  1  Beav.  337. 

(A)  See  Sag.  402. 

(i)  Warren  r,  Richardson^  You,  1. 

( j  )  CUve  r.  BeaununU,  1  De  G.  &  S.  397 ;  Smith  r.  Capron,  7  Ha.  191, 

(jfc)  See  1  Madd.  170. 

[1]  The  preparation  of  a  convejrance  may  be  an  important  fact,  as 
amounting  to  evidence  that  the  parties  had  arrived  at  a  stage  of  proceed- 
ing sabseqnent  to  the  question  of  title,  and  may  be  supposed,  therefore,  to 
have  removed  or  abandoned  all  objections.  But  this  is  only  a  circum- 
Btance  which,  standing  by  itself,  is  not  very  important;  for  in  many  cases 
the  conveyance  is  prepared  upon  the  belief  that  the  title  will  be  cleared  up. 

[2]  According  to  Sugden,  "  attempting  to  re-sell  the  estate  is  an  im- 
portant circumstance  upon  the  question  of  waiver,  but  that  like  all  other 
acts,  may  be  explained ;  it  may  have  taken  place  before  any  opinion  was 
taken  upon  the  title,  although  the  objection  was  known ;  or  it  may  have 
been  made  in  order  to  ascertain  the  value,  without  intending  to  sell  the 
property ;  or  it  may  be  upon  the  presumption  that  a  good  title  will  be 
made.    An  actual  re-sale,  indeed,  as  far  as  mere  title  is  concerned,  can 
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Chap.  X.  'Possession  of  the  property  by  the  purchaser  is  the  fact 
FoaseBdon,  most  frequently  relied  on  as  furnishing  evidence  of  waiver 
be  relied  on  of  objectious  to  the  title:  its  importance,  however,  de- 
of  waiver,     pends  upou  the  circumstances  attending  its  acquisition 

and  retention. 
Forc^  The  strongest  case  against  the  purchaser,  is,  where  he 

wai?er.  forcibly,  or  without  the  consent  of  the  vendor,  takes  pos- 
session :  forcibly  taking  possession,  was  held  in  an  early 
case  to  amount  to  a  waiver  of  an  objection  for  want  of 
title  to  an  important  part  of  the  estate.  (/)[!] 

(0  Cakraft  v.  Roebuck,  1  Ves.  jun.  221. 

seldom  be  deemed  an  acceptance  of  it,  because,  unless  the  first  purchaser 
has  bound  the  second,  to  take  the  title  as  it  stands,  the  former  must  intend 
to  obtain  a  good  title  himself,  in  order  to  confer  it  on  the  latter.  Where 
a  title  cannot  be  made  to  a  portion  of  the  estate,  and  the  purchaser  at- 
tempts to  re-sell  that  portion,  that  unexplained,  or  an  actual  re-sale  would 
show  that  he  did  not  consider  that  portion  (however,  in  fact,  complicated 
with  the  estate)  as  material  to  the  enjoyment  of  the  bulk  of  the  property, 
and  therefore  it  would  be  so  far  a  waiver  that  he  would  be  compelled  to 
complete  his  purchase,  with  a  compensation  for  the  portion  so  offered  to 
sale  or  sold."    Sug.  on  Vend.  vol.  2,  p.  11. 

[IJ  In  the  case  here  cited,  although  the  court  thought  they  could  have 
held  the  conduct  of  the  purchaser,  in  taking  forcible  possession  of  the 
estate,  with  full  knowledge  of  the  want  of  title  to  a  part  of  it  as  amount- 
ing to  a  waiver  of  all  objection  if  the  matter  had  totally  ended  there,  j^ 
held  that  the  waiver  was  restricted  so  far,  that  although  he  was  compelled 
to  complete  the  purchase,  he  was  entitled  to  a  compensation  for  the  part 
to  which  a  title  could  not  be  made.    This  was  in  consequence  of  what 
passed  subsequently  to  his  taking  possession,  for  the  court  could  not  infer 
from  his  conduct,  though  he  took  possession  with  violence,  that  he  in  his 
own  mind,  did  agree  to  quit  his  hold  upon  the  demand,  nor  that  the 
seller  understood  him  to  do  so,  for  the  latter  treated  with  him  for  a  com- 
promise, subsequent  to  the  taking  possession ;  therefore,  if  he  fixed  him 
with  the  possession,  it  was  more  in  the  nature  of  a  penalty,  which  was 
an  imporaible  ground  for  this  purpose.    This  is  an  instance  where  pos. 
session  improperly  taken,  is  yet,  by  the  acts  of  the  parties,  prevented  fhan 
operating  altogether  as  a  waiver.    So  where  the  possession  is  properly 
obtained,  but  the  acts  would,  of  themselves,  amount  to  a  waiver  they  may 
be  so  qualified,  by  the  purchaser  as  to  render  them  inoperative.    As 
where  a  purchaser,  being  in  possession,  and  knowing  the  infirmity  of 
the  title,  did  several  acts,  from  which  it  might  be  inferred  that  he  did  not 
consider  a  small  portion  of  the  estate,  to  which  a  title  could  not  be  made, 
important  to  the  enjoyment  of  the  estate  itself,  or  the  title  to  it  of  conse- 
quence, yet,  they  were  not  held  to  be  conclusive  circumstances,  because  he 
was  constantly  asking  for  the  title  to  this  part  of  the  property,  and  never 
appeared  to  have  lost  sight  of  a  good  title,  but  from  first  to  last,  insisted 
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Possession,  however,  if  taken  in  accordance  with  the    ^^^'  ^- 
clear  intention  of  the  parties  as  evidenced  by  the  terms  SSSHndir 
and  subject-matter  of  the  contract,(m)  or  with  the  consent  wuhTend.^ 
of  the  vendor,(7i)  is  not  in  itself,  as  a  general  rule,  any  waivSr*"^ 
waiver  of  the  purchaser's  right  to  a  good  title,  or  of  any 
pending  negotiations  upon  the  title :  where,  however,  the  except 
purchaser  was,  upon  bis  own  application,  let  into  posses-  cui  drc?m. 
sion,  this  was  held  to  be  a  waiver  of  an  objection  (viz.,  a 
right  of  sporting  over  the  property)  which  appeared  upon 
the  face  of  the  abstract  delivered  three  months  previously, 
but  had  not  been  made  the  subject  of  remark  by  the  pur- 
chaser or  his  solicitor  :(o)  it  is  material  here  to  observe, 
first,  that  the  purchaser's  general  requisitions  upon  the    * 
title  appear(p)  to  have  been  made  prior  to  the  application 
for  possession  ;  and  secondly,  that  the  objection  was  of  a 
permanent  character,  and  not  probably  capable  of  removal ; 
the  case  may,  perhaps,  be  held  to  show,  that  the  accept-  ^o?m  to 

/.  .  ^     .  •        !•    J  •  /•  waiver  of 

ance  of  possession  amounts  to  an  implied  waiver  of  any  objecuons, 
known  objection,  which  the  purchaser  knows,  or  may  rea-  irremovable, 

*  '  *  "or  have  not 

sonably  believe,  cannot  be  removed ;  or  has  not  formed  JfJJJjjj^ 
•part  of  his  previous  requisitions  upon  the  title,  (supposing  JSJiStfoM, 
any  requisitions  to  have  been  already  made.)  [*220] 

The  grant  of  a  lease  by  the  purchaser  to  a  tenant  in  ^^<J^. 
possession  is  equivalent  to  taking  possession. (9)  ^SlSS^n. 

(3.)  As  to  the  general  rights  and  liabilities  of  a  purchaser 

in  possession. 

It  appears  to  be  clear  that  a  purchaser,  when  in  the  purchaier 

(m)  Stevens  y.  Guppy,  3  Russ.  171. 

(i»)  Btirraughs  v.  Oakley,  3  Sw.  59. 

(o)  Burndl  v.  Brown,  1  Jac.  &  W.  168. 

Ip)  SeelJac.  &  W.  171. 

{q)  Ex  parte  Sidebotham,  1  Mont.  &  Ayr.  655. 

on  it.  And  the  title  was  not  incurable,  but  might  hare  been  rendered  good,  if 
certain  inquiries  were  satisfactorily  answered ;  it  was  not  absolutely,  but 
contingently  bad.  The  court  observed  that  a  man,  by  going  on  to  treat, 
does  not  waive  an  objection  he  is  constantly  insisting  on.  If  nothing  had 
been  said  of  this  part,  after  the  title  to  it,  had  been  found  defective,  the 
objection  might  have  been  considered  as  waived,  but  here  he  is  perpetu- 
ally  desiring  to  have  a  good  title.  A  treaty  cannot  waive  that  which  he 
treats  about.    See  Sug.  on  Yen.  vol.  2,  p.  13  and  14. 
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Chap.  X. 

in  posaenion 
may  gene- 
rally act  as 
owner, 
without 
thereby 
waiving 
title. 


Asb7 

altering 

property. 


Whether 

uniTersally 

■o. 


authorized  possession  of  the  estate,  may,  to  a  certain  ex- 
tent, act  as  owner  without  thereby  accepting  the  title;  he 
may  take  a  fall  of  underwood  in  due  course  ;(r)  so,  in  the 
case  of  a  timber  estate,  a  fall  of  timber  would,  it  is  con- 
ceived, be  no  necessary  acceptance  of  the  title,  although 
it  might  be  restrained  at  the  suit  of  the  vendor  upon  the 
ground  of  its  diminishing  his  security  for  the  purchase 
money  ]{s)  nor  does  it  appear  that  any  act  of  manage- 
ment of  the  estate  in  a  due  course  of  husbandry,  or  in  a 
fair  exercise  of  the  supposed  right  of  ownership,(0  would 
be  of  importance ;  thus  it  has  been  held  by  Y.  C.  K.  Bruce 
that,  upon  a  purchase  of  four  acres  of  land,  stubbing  up 
an  osier  bed  of  nine  perches,  levelling  the  land,  and  fiUiug 
up  a  pond,  did  not  amount  to  a  waiver  of  title.(u) 

In  fact.  Sir  E.  Sugden  states  without  qualification.(v) 
that  <<  acts  of  ownership  after  an  authorized  possession 
are  of  no  importance;"  the  reported  cases,  however, 
scarcely  seem  to  support  so  wide  a  proposition  ;  and  it  is, 
perhaps,  hardly  maintainable  upon  principle  :(u>)[i\  if  the 

(r)  3  Sw.  170. 

(s)  Supra,  p.  118. 

(0  1  You.  506. 

(tt)  Osborne  v.  Harvey,  1  Y.  &  C.  C.  C.  116. 

(y)  V.  and  P.  401. 

(w)  See  Donovon  v.  Flicker,  Jac.  165 ;  infra,  p.  233. 


[1]  Upon  an  express  waiver,  little  difficulty  is  likely  to  arise,  but,  in 
most  cases,  the  waiver  is  not  express,  but  implied  from  the  conduct  of  the 
purchaser.  A  purchaser,  by  entering  into  possession  is  generally  held, 
by  that  act,  to  have  waived  the  objections  to  title ;  for  where  a  parcbaaer 
knowing  of  an  objection  to  a  title,  enters  into  possession  of  the  estate,  he 
may  be  considered  to  have  himself  executed  the  purchase.  The  qaestioo, 
in  each  case,  is  one  of  fact :  did  the  purchaser  mean  to  waive,  and  has  he 
actually  waived,  his  right  of  examining  the  title  1  although  his  irUentum 
will  be  inferred  from  his  acts,  and  no  direct  expression  of  it  is  required. 
His  silence,  as  we  shall  see,  may  be  tantamount  to  the  clearest  expression 
of  being  content  with  the  title.  Attempting  to  re-sell  the  estate  is  an  im- 
portant circumstance  upon  this  question  of  waiver,  but  that,  like  all  other 
acts,  may  be  explained ;  it  may  have  taken  place  before  any  opinion  was 
taken  on  the  title,  although  the  objection  was  known ;  or  it  may  hare 
been  made  in  order  to  ascertain  the  value,  without  intending  to  sell  the 
property ;  or  it  may  be  upon  the  presumption  that  a  good  title  will  be 
made.  An  actual  release,  indeed,  as  far  as  mere  title  is  concerned,  can 
seldom  be  deemed  an  acceptance  of  it,  because  unless  the  first  parcbaser 
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purchaser  of  a  house  and  pleasure-ground,  let  into  poses-    ^*p-  ^- 

sion  pending  the  investigation  of  the  title,  were  to  fell  all 

the  ^ornamental  timber,  he  might,  it  is  conjectured,  find  a      r«22l] 

difficulty  in  getting  rid  of  his  bargain  upon  the  ground  of 

the  title  being  not  strictly  marketable. 

At  any  rate,  it  appears  that  a  distinction  must  be  made  whether  eo 
between  important  acts  of  ownership  committed  previ-  Sj^'ofdSci 
ously  to,  and  those  committed  after,  the  discovery  of  a  ""'*' 
serious  objection  to  the  title  ]{x)  for  acts  which  materially 
affect  the  property  are  justifiable  only  under  the  purcha- 
ser's belief  that  he  is  in  fact  the  owner. 

And  where  a  purchaser,  who  had  been  long  in  posses-  jj^t^„tio„  ^f 
sion  of  the  property,  and  had  taken  frivolous  objections  to  gH^ruMi 
the  title,  refused  to  receive  any  further  explanations,  and  lu^l^h^e'id  u 
yet  retained  possession,  he  was  held  to  have  accepted  the  "^^p*"*^- 
title.(y) 

And  an  act  which  amounts  to  a  waiver  of  the  pur-  waiverof  tt. 
chaser's  right  to  reject  a  defective  title,  is  not  necessarily  wa?^  !f  ^* 
a  waiver  of  his  right  to  compensation  for  the  defect.(5;)[l]  Son.'**"^ 

(x)  Dixon  V.  AsOey,  1  Mer.  135  j  see  1  You.  507. 

(y)  See  BdU  v.  JLaver,  3  Y.  &  C.  196. 

(^)  See  Calcrafi  v.  Roebuck,  1  Yes.  jun.  221. 

has  bound  the  second  to  take  the  title  as  it  stands,  the  former  must  intend 
to  obtain  a  good  title  himself,  in  order  to  confer  it  on  the  latter.  Where 
a  tide  cannot  be  made  to  a  portion  of  the  estate,  and  the  purchaser  at- 
tempts to  re-seU  that  portion,  that  unexplained,  or  an  actual  re-sale, 
would  show  that  he  did  not  consider  that  portion,  (however  in  fact  com- 
plicated with  the  estate)  as  material  to  the  enjoyment  of  the  bulk  of  the 
property,  and  therefore  it  would  be  so  far  a  waiver,  that  he  would  be  com- 
pelled to  complete  his  purchase,  with  a  compensation  for  the  portion  so 
offered  to  sale,  or  sold.  So  the  preparation  of  a  conveyance  may  be  an 
important  fact,  as  amounting  to  evidence  that  the  parties  had  arrived  at 
a  stage  of  proceeding  subsequent  to  the  question  of  title,  and  may  be  sup- 
posed, therefore,  to  have  removed,  or  abandoned,  all  objections.  But 
this  clearly,  is  only  a  circumstance  from  which  such  an  inference  may  be 
drawn.  Standing  by  itself,  it  is  not  very  important ;  for  in  many  cases, 
the  conveyance  is  prepared,  upon  the  belief  that  the  title  will  be  cleared 
up.    See  2  Sug.  on  Vend.  p.  9, 11. 

[I]  In  the  case  here  cited,  where  the  court  thought  they  could  have  held 
the  conduct  of  the  purchaser  in  taking  forcible  possession  of  the  estate, 
writh  full  knowledge  of  the  want  of  title  to  a  part  of  it,  as  amounting  to  a 
waiver  of  all  objections,  if  the  matter  had  totally  ended  there,  yet  held 
that  the  waiver  was  restricted  so  far,  that  although  he  was  compelled  to 
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Chap.  X.       Soj  acts  by  a  purchaser  in  possession,  which  might 
of  wiS"r  by  Otherwise  have  been  considered  as  a  waiver  of  objections 
S2!?of\iuS'.  to  the  title  to  a  portion  of  the  estate,  were  held  to  be  modi- 
fied by  his  continuing  to  ask  for  the  title.(a) 
Purchaser        A  purchaser  may,(&)  and  as  a  matter  of  prudence  should 
maybeejecu  decHno  to  take  posscssiou  while  the  title  is  in  dispute,  ex- 
gjjapena^^  ccpt  uudcr  a  Special  agreement ;  for,  if  he  take  possession 
neya  expend-  ^^^  jjj^jj  rcjcct  the  title,  he  may  be  ejected  by  the  vendor, 
and  cannot  at  law  claim  any  allowance  for  improvements 
or  repairs  ;  nor  will  equity  afford  him  any  relief  unless 
there  has  been  fraud  on  the  part  of  the  vendor  :(c)  upon 
[*222]      taking  possession,  he  becomes,  in  the  *absehceof  any  spe- 

(a)  See  1  Madd.  170. 

lb)  ForUbUno  v.  Shirley,  2  Sw.  923. 

(c)  Sag.  1029;  Nidosonv,  fTorrfstwrO,  2  Sw.  365. 

complete  the  purchase,  he  was  entitled  to  a  compensation  for  the  part  to 
which  a  title  could  not  be  made.  This  was  in  consequence  of  what  pass- 
ed subsequently  to  his  taking  possession ;  for,  the  court  could  not  infer 
from  his  conduct,  though  he  took  possession  with  violence,  that  he,  in  his 
own  mind,  did  agree  to  quit  his  hold  upon  thisdemaud,  nor  that  the  seller 
understood  him  to  do  so ;  for  the  latter  treated  with  him  for  a  compromise 
subsequent  to  the  taking  possession ;  therefore,  if  he  fixed  him  with  the 
possession,  it  was  more  in  the  nature  of  a  penalty,  which  was  an  impos- 
sible ground  for  this  purpose. 

This  is  an  instance  where  possession  improperly  taken,  is  yet  by  the 
acts  of  the  parties,  prevented  from  operating  altogether,  aa  a  waiver.  So 
where  the  possession  is  properly  obtained,  but  the  acts  would,  of  them- 
selves, amount  to  a  waiver,  they  may  be  so  qualified,  by  the  purchaser, 
as  to  render  them  inoperative.  As,  where  a  purchaser  being  in  posses- 
sion, and  knowing  the  infirmity  of  the  title,  did  several  acts  from  which 
it  might  be  inferred  that  he  did  not  consider  a  small  portion  of  the  estate 
to  which  a  title  could  not  be  made,  important  to  the  enjo3rment  of  the 
estate  itself,  or  the  title  to  it  of  consequence,  yet  they  were  not  held  to  be 
conclusive  circumstances,  because  he  was  constantly  asking  for  the  title 
to  this  part  of  the  property,  and  never  appeared  to  have  lost  sight  of  a  good 
title,  but,  from  first  to  last,  insisted  on  it.  And  the  title  was  not  incura- 
ble, but  might  have  been  rendered  good,  if  certain  inquiries  were  satis- 
factorily answered ;  it  was  not  absolutely,  but  contingently  bad.  A  man, 
by  going  on  to  treat,  does  not  waive  an  objection  he  is  constantly  insisting 
upon.  If  nothing  had  been  said  of  this  part,  after  the  title  to  it  had  been 
found  defective,  the  objection  might  have  been  considered  as  waived,  bat 
here  he  is  perpetually  desiring  to  have  a  good  title.  A  treaty  cannot 
waive  that  which  he  treats  about    See  2  Sug.  on  Vend.  p.  13, 14. 
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cial  agreement,((f)  tenant  at  will  to  the  vendor  ;(e)  whose  ^^p-^- 
right  to  recover  possession  by  ejectment  will  be  subject 
to  the  7th  section  of  the  3  and  4  Will.  IV.  c.  2.(/)[2] 
When  a  purchaser  in  possession  under  the  contract  is 
advised  to  rescind  the  contract,  and  asserts  a  paramount 
title  to  the  property,  he  is  not  bound  to  give  up  possession 
before  asserting  such  paramount  title  by  making  a  formal 
eniry.{g) 

If  the  contract  be  rescinded  in  equity,  even  on  the  ^JlS  ^SSSi 
ground  of  fraud  in  the  purchaser,(A)  the  court  will,  in  J^Ti^Sto 


oquity 


(d)  Saunders  y.  Musgrave,  6  B.  &  C.  524. 

(e)  Doe  V.  Caperton,  9  Car.  &  P.  112;   Doey.  Chamberlaine,  6  Mce. 
&  W.  14. 

(/)  Doe  r.  Rock,  4  Man.  &  6r.  30. 

(g)  Sovihamb  v.  Bishop  of  Exeter,  6  Ha.  213. 

(A)  See  Donovan  v.  Pricker,  Jac.  165. 


[2]  "  Where  difficulUes  arise  ia  making  out  a  good  UUe,"  says  Sugden, 
"  the  purchaser  should  not  take  possession  of  the  estate  until  every  ob- 
stacle is  remoFed.     Purchasers  frequently  take  this  xep,  under  an  im- 
pression that  it  gives  them  an  adv»titage  over  the  vendor;  but  this  is  a 
false  notion:  such  a  measurd  w<mJd,  in  many  oises,  be  deemed  an  ac- 
ceptance of  the  title,  or  would  *t  least  be  a  groioid  to  leave  it  to  a  jury  to 
consider  whether  the  party  bad  not  taken  poisespion  with  an  intention  to 
waive  all  objections.    Where  a  purchaser,  af>ir  delivery  to  him  of  the 
abstract,  ^diich  disclosed  a  reservaUon  of  a  right  of  sporting  not  noticed 
in  the  particulars  by  which  he  purchased,  upon  his  appUcation,  was  let 
into  possession,  and  paid  the  greater  part  of  the  purchase-money,  without 
objecting  to  tb<5  right  reserved,  *nd  apologized  for  not  sending  the  draft  of 
the  conveyance,  and  afterwaids  raised  the  objection,  he  was  held  boimd 
by  his  cortinct,  which  was  considered  as  a  waiver  of  the  objection ;  and, 
althom<i  a  clerk  of  the  seller's  solicitor  wrote,  in  answer  to  the  purchaser's 
applanation  for  compensation,  that  a  reasonable  compensation  would  be 
avowed,  yet  this  was  not  deemed  binding,  as  he  had  no  authority  to  make 
/lach  an  offer.    If,  hrwever,  the  obje<itions  to  the  title  be  remediable,  and 
the  purchaser  be  d*sirous  to  enter  on  the  estate,  he  may,  in  most  cases, 
venture  to  do  so  provided  the  vendor  will  sign  a  memorandum  importing 
that  the  possession  taken  by  the  purchaser  shall  not  be  deemed  a  waiver 
of  the  obje<^ous  to  the  title,  or  be  made  a  ground  for  compelling  him  to 
pay  the  nirchase-money  into  court,  m  case  a  bill  be  filed,  before  the  con- 
veya]i«^  to  him  is  executed.    And  a  purchaser  may,  with  the  concurrence 
of  t^  vendor,  safely  cake  possession  of  the  estate  at  the  time  the  contract 
/r  entered  into,  as  he  cannot  be  held  to  have  waived  objections,  of  which 
he  was  not  aware ;  and,  if  the  purchase  cannot  be  completed  on  account 
of  the  objections  to  the  title,  he  will  not  be  bound  to  pay  any  rent  for  the 
estate,  unless  perhaps  the  occupation  of  it  has  been  beneficial  to  him." 
Sag.  on  Vend.  vol.  1,  pp.  8, 9. 

35 
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^^p-^'  general,  direct  an  allowance  to  be  made  to  the  purchaser 
for  substantial  improvements  and  repairs  ;(i)  this  allow- 
ance,  however,  when  the  sale  is  set  aside  at  the  suit  of 
the  purchaser,  will  not  extend  to  improvements,  or  even 
for  lepftin,  repairs — except  such  as  are  essential  to  the  preservation 
n««»i  *€.;  of  the  property(^*) — made  subsequently  to  the  discovery 
of  the  matter  on  which  he  grounds  his  right  to  relief, 
nor  to  a  greater  extent  than  is  specifically  prayed  by  the 
bill.(/c) 

but  pnitiuu     On  the  other  hand,  it  has  been  recently  decided,  that, 
for  ose  and  wncro  the  utlc  proves  defective,  an  action  for  use  and  oc- 
ifutlabad,    cupation  will  not  lie  against  the  purchaser  for  the  time 
during  which  he  has  been  in  possession  under  the  con- 
?^'  "»•  tract  :(Z)  but  if,  after  the  contract  is  clearly  abandoned,  he 
retain  possession,  he  will  be  liable  in  respect  of  such  sub- 
sequent occupation  :{m)  where  a  purchaser  retained  pos- 
session for  eight  years,  without  payment,  and  refused 
[*223]     'either  to  accept  the  vendor's  defective  title  or  to  abandon 
the  agreement,  ^nd  upon  a  bill  being  filed  by  the  vendor 
and  the  master  reporting  against  the  title,  still  refused  to 
accept  it,  he  was  ordered  to  account  for  the  rents  and  pro- 
fits, and  to  pay  the  cos\8  of  the  suii/n) 
w?Jn$fuify       ^^^^^  C.,  a  sub-purchaser  from  B.,  entered  into  pos- 
'^e"S^  S»..  session,  and  then,  pendhig  a  suit  for  specific  performance 
SfnuiiTiS  by  B.  against  A.  (the  original  vendor,)  was  induced  by  A. 
Son  ^.r  to  give  up  possession  under  a  mistake  of  facte,  it  was  held 
wmpictcd.    that,  upon  a  decree  being  made  foi  specific  performance 
of  the  contract  between  A.  and  B.,  and  a  conveyasu^  be* 
ing  executed  by  A.,  C.  could  mainthJn  use  and  occupa- 
tion against  him,  for  the  time  during  which  he  had  h- 
sumed  possession.(o) 
parchuer         Where  a  contract  was  rescinded  upon  ftie  eround  of 

compelled  to   ....  ,  ,        ,  ^  ®  . 

"*'°'**wfich  ™""  ^^  ^b®  purchaser,  the  latter  was  compefed  to  rein- 
he  had  alter' 

•^*  (i)  Sug.  1028. 

( j)  Sug.  279. 

(*)  See  Edwards  v.  M'Leay,  2  Sw.  282. 

Q)  WmterboUom  v.  Ingham^  7  Ct.  B.  611 ;  and  see  Bsame  v.  7V«ilt»,' 

Pea.  N.  P.  C.  253  J  KirOand  v.  PownseU,  2  Taunt.  145. 

(m)  Howard  v.  Shaw,  8  Mee.  &>  W.  118. 

(n)  King  y.  King,  1  Myl.  &  K.  442. 

(o)  Bull  V.  Vaugkan,  6  Pri.  157}  and  see  7  Ct.  B.  617. 
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State  a  private  house  which  he  had  converted  into  a    ^^p-'- 
shop  :(p)  the  fraud  is  not  noticed  by  Sir  £f.  Sugden  in 
stating  the  case  \{q)  and  if,  as  may  therefore  be  supposed 
to  be  his  opinion,  this  was  not  the  ground  of  the  decision, 
the  decision  seems  to  be  an  authority  for  this  very  rear 
sonable  proposition,  viz. :  that  alterations  by  the  purcbSr  "S^SSUSt  ^ 
ser,  although  not  in  themselves  a  waiver  of  title,  will  yet  ^S^,  ^w^ 
deprive  him  of  the  aid  of  a  court  of  equity  in  rescinding  aoc  be  e^ 
the  contract,  if  they  are  such  as  change  the  nature  or  Kepthepio. 
character  of  the  property,  and  do  not  admit  of  reinstate* 
ment 

(4)  Vetidor  in  possession^  by  altering  property  avoids  the 

contract. 

,    And|  on  the  other  hand,  any  alteration  of  the  subject-     r«^4i 
matter  of  the  contract  by  the  vendor,  in  any  particular  ^«<J[^^  ^ 
•which  does  not  admit  of  compensation  or  reinstatement,  PJ^p^„^ 
as  the  fall  of  ornamental  timber,(r)  will  entitle  the  pur-  ^^.  ^' 
chaser  to  abandon  the  contract.ri  1  •,  g.faMoi 

L    J  onuunenul 


(p)  Donovan  y.  Pricker  J  Jsic.lGS. 

(q)  Sag.  379. 

(r)  Maggtnnis  y,  FaUon,  3  MoU.  588. 


Umber. 


[1]  It  is  plain  that  if  the  injury  to  the  lands  sold  be  so  great  as  to  ren- 
der them  nnfit  for  the  ose  intended,  and  not  within  the  indacement  to  the 
purchase,  Che  purchaser  ought  not  to  be  held  to  the  contract,  but  be  left  at 
liberty  to  rescind  it  altogether. 

In  the  case  cited  in  the  text,  it  seems  to  bare  been  decided  that  if  a  pur- 
chaser haying  two  grounds  to  be  discharged,  e.g.,tL  bad  title  and  the  fell- 
ing of  ornamental  timber,  by  the  seller  after  the  sale,  elects  to  go  upon  the 
objection  to  title,  it  does  not  amount  to  an  abandonment  of  (he  other  ob- 
jection. It  cannot  be  said,  the  court  observed,  that  when  one  contests  the 
right  to  be  held  to  his  purchase,  that  he  waives  one  ground  whilst  he  con- 
tinues to  insist  upon  another.  Perhaps  he  was  not  aware  of  the  equitable 
principle  that  an  alteration  in  the  thing  sold,  in  particular  cases,  will  en- 
title the  purchaser  to  be  discharged.  Even  if  he  was  conversant  with  the 
doctrine  of  the  court,  he  might  also  be  aware  that  it  had  exercised  its  au- 
thority over  purchasers  sometimes  in  an  arbitrary  and  undefined  manner. 
He  might  think  that  the  court  would  compel  him,  upon  compensation,  to 
complete  the  contract,  and  thinking  that  no  compensation  would  meet  the 
precise  case,  endeavor,  upon  the  other  ground,  to  rid  himself  of  it  alto- 
gether. On  that  ground  he  had  failed,  for  a  good  title  was  shown,  but  it 
was  still  open  to  him  to  resort  to  the  objection  for  waste  done.  Sugdl^n 
suggests  that  it  might  not  be  safe  for  the  purchaser  to  act  up«n  this  pre- 
cedent.   See  3  Sug.  on  Vend.  15.  ^ 
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caap-  3c.  And  in  a  case  between  vendor  and  purchaser,  the  court, 
it  is  conceived,  would  consider  whether  the  timber  de- 
stroyed were  in  fact,  or  might  reasonably  be  considered, 
ornamental ;  and  would  not — as  in  cases  between  tenant 
for  life  and  remainderman — only  regard  as  ornamental, 
timber  which  was  planted  or  left  for  ornament.(s) 
AitomUoM"  We(/)  have  already  considered  the  relative  rights  of  the 
Mtata.orf«ii.  veudor  and  purchaser  in  the  several  events  of  the  estate 

vre  Of  conu*  * 

4ieratioD.  increasing  or  diminishing  in  value,  or  of  the  failure  of  the 
consideration  for,  or  subject-matter  of,  the  contract,  before 
conveyance. 

(5.)  As  to  entry  and  possession  hy  Railway  Companies 

before  completion, 

Af  to  entry     By  the  clauscs  of  the  Lands  Clauses  Consolidation  .^ct, 
uSSSg  *p<».  1845,  which  relate  to  the  entry  upon  lands  by  the  pro- 
landsbynii-  motcrs  of  the  undertaking,(w)  it  is,  in  effect,  provided 
fo?^  it"  ^^^^  ^^®  promoters  shall  not,  without  the  consent  of  the 
uon^f  pur-  owners  and  occupiers,  enter(t?)  upon  any  land,  (except 
for  the  purpose  of  making  surveys  and  other  similar  pur- 
poses specified  in  the  act,)  until  they  have  paid  or  depo- 
sited the  purchase-money  or  compensation  for  the  same : 
if,  however,  before  the  amount  of  purchase-money  or 
compensation  has  been  determined  by  agreement,  award, 
[•226]     *or  a  verdict,  they  are  desirous  of  entering,  they  are  ena- 
bled to  do  so,  upon  making  such  deposit  and  giving  such 
bond  by  way  of  security  as  are  specified  in  the  85th  sec- 
tion of  the  act :  this  security  must  be  for  the  value  of  all 
the  land  comprised  in  the  notice  of  purchase  given  by  the 
promoters  under  the  18th  section,  although  the  proposed 
entry  be  upon  only  a  part  of  such  land  \{w)  no  prior  notice 

(5)  See  3  Moll.  588. 

{t)  Supnij^,  116  etseq. 

(«)  Sect.  84  to  93. 

(v)  This  extends  to  a  subterraneous  entiy;  see  Ramsden  v.  Mancked/tr 
RaUway  Company ^  5  RaU.  Ca.  552 ;  in  a  late  case  the  couit  refused  an  in- 
junctiouy  when  the  entry  had  been  merely  for  surveying  and  setting  out 
the  line,  and  the  company  were  no  longer  in  possession :  F\foks  v.  W^i 
Samtrsetf  and  WeymotUk  Railway  Company ^  5  Ha.  199. 

(w)  Barker  v.  North  Staffordshire  Railway  Company,  2  De  O.  &  S.  55 ; 
and  as  to  the  form  of  the  bond,  see  S.  C.  and  Poynder  v.  GruU  Northern 
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to  the  landowner  of  the  intention  of  the  promoters  appears  ^^*^-^' 
to  be  necessary  :(:r)  the  deposit  is  to  remain  as  a  security 
for  the  performance  of  the  bond,  and  is  to  be  applied  under 
the  direction  of  the  Court  of  Chancery  ;(y)  and  it  will  not 
be  paid  to  the  company  without  notice  to  the  landowner, 
although  the  purchase  may  have  been  completed  by  agree- 
ment, and  the  purchase-money  paid  ]{z)  he  does  not,  how- 
ever, seem  to  have  any  lien  upon  it  for  his  costs  payable 
by  the  promoters.(a)  Any  wilful  entry  by  the  promoters, 
without  consent  and  before  payment  or  deposit,  is  made 
the  subject  of  a  10/.  penalty :  and  the  retention  of  pos- 
session after  conviction  in  such  penalty  renders  them 
liable  to  a  penalty  of  25/.  per  diem  :{b)  but  the  penalties 
are  not  incurred  by  !*an  entry  after  payment  or  deposit  [*226] 
made  to  or  in  favor  of  parties  who  were  believed  to  be  but 
were  not  actually  entitled  :(c)  in  case  of-  an  unlawful  re- 
fusal by  the  landowners  or  occupiers  to  give  up  posses- 
sion or  permit  an  entry,  the  promoters  of  the  undertaking 
can  claim  the  assistance  of  the  sheriff  :((2)  and  a  landowner 
who  has  by  his  silence  and  conduct  encouraged  a  com- 
pany to  carry  on  their  works,  upon  the  supposition  that 
they  were  entitled  to  enter  and  take  the  land  in  question, 
and  who  subsequently  disputes  the  terms  of  the  contract, 

Railway  Company ^  2  Ph.  330 ;  Langham  y.  Same  Company,  1  De  G.  &  S. 
486 ;  and  Hosking  v.  PhOlipps,  5  Rail.  Ca.  560 ;  3  Exch.  168 ;  and,  generally 
on  the  constraction  of  the  85th  section,  WUley  y.  South  Eastern  Railway 
Company,  6  Rail.  Ca.  1 00.  In  Rar^kin  v.  East  atid  West  India  Docks  Comr 
pany,  14  Jar.  7,  Lord  Langdale,  upon  the  application  of  mortgagees,  re- 
strained the  Company  from  prosecuting  their  works  until  they  had  paid 
or  tendered  to  the  mortgagees  the  compensation  required  by  the  act,  (see 
s.  114 :)  but  held  that  he  had  no  jurisdiction  to  restrain  the  Company  from 
keeping  possession  of  the  premises. 

(x)  Bridges  v.  WtUs,  Somerset,  and  Weymouth  Railway  Company,  11 
Jar.  315.  4 

(y)  Sect.  87. 

(z))  Ex  parte  South  Wales  Railway  Company,  6  Rail.  Ca.  151. 

(a)  Ex  parte  Stevens,  2  Ph.  772. 

(3)  Sect.  89 ;  see  Hutchinson  v.  Manchester  Railway  Company,  15  Mee.  & 
W.  314 ;  and  Hutchinson  v.  East  Lancashire  Railway  Company,  3  Rail. 
Ca.  748. 

(c)  See  last  note. 

Id)  Sect.  91. 
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cfc*p  ^-   is  not  entitled  to  an  interlocutory  injunction  to  restraia 
them  from  so  entering.(c)[l] 

It  has  been  recently  held  that  the  68th  section  of  the 
Lands  Clauses  Consolidation  Act  applies  to  the  case  of 
land  of  which  the  company  is  in  possession  under  the 
86th  section.(/) 

(e)  Greenkalgh  v.  Manchester  and  Birmingham  Railway  Company^  3 
Myl.  &  Cr.  784. 
(/)  Adams  V.  BlackwaU  Railmay  Company  ^  2  Mac.  Sb  G.  118. 

[1]  It  seems  to  be  settled  in  this  country,  that  the  State  Legislatures 
have  power  to  authorize  rail  road  companies  to  enter  apon  and  appropri- 
ate private  property  in  land  for  the  use  of  the  road  so  far  as  it  becomes 
indispensably  necessary  for  the  purpose  of  the  road ;  provided,  provisiaiL 
be  made  in  the  act,  for  the  assessment  and  payment,  to  the  owner,  of  the 
damages  incurred.  If  the  provision  is  made,  it  is  held  to  be  sufficient, 
.  and  the  damages  need  not  be  actually  ascertained  and  paid,  previous  to 
the  entry  and  appropriation  of  the  property.  See  Bloodgood  v.  M.  4*  ^• 
R.  R.  Co.,  14  Wend.  Rep.  51 ;  S.  C.  18  Wend.  1,  59 ;  Fletcher  v.  A.  ^  S. 
R.  /?.,  25  Wend.  462,  464.  It  rests  with  the  legislature  to  judge  of  the 
cases  which  require  the  operation  of  the  right  of  eminent  domain,  and  it 
may  be  applied  to  the  case  of  roads,  turnpikes,  railwajrs,  canals,  ferries, 
bridges,  &c.,  provided  there  be,  in  the  assumption  of  the  property,  evident 
utility  and  reajsonable  accommodation,  as  respects  the  public  See  note 
to  2  Kent's  Com.  340 ;  18  Wend.  14 ;  Harding  v.  GoodleU,  3  Yerg.  41 ; 
Dyer  v.  Tke  Tascaloosa  Bridge  Co,,  2  Porter's  Rep.  296 ;  CotriU  v.  Myrick, 
3  Fairf.  222 ;  Com.  v.  Breed,  4  Pick.  460,  463 ;  23  Pick.  394-5 ,  3  Paige 
Rep.  73 ;  Harvey  v.  T%omM  10  Watt's  Rep.  63.  The  Court  of  Appeals  of 
Kentucky  in  the  case  of  Applegate  et  als.  v.  Lexington  ^  Ohio  R.  R.  Co,,  8 
Dana's  Rep.  289,  held  that  the  legislature  could  constitutionally  exert 
her  eminent  domain,  in  taking  private  property  for  public  use,  through 
the  instrumentality  of  a  rail  road  company— that  private  corporations,  es- 
tablishing turnpikes  and  rail  roads,  may,  in  this  respect,  be  deemed  public 
agents,  and  may  take  private  property  for  public  uses,  on  making  just 
compensation.  In  the  case  of  Taylor  v.  Porter,  4  Hill's  Rep.  140,  it  was 
t  held  that  private  property  could  not  be  taken,  nor  a  private  road  estab- 

»  lished  for  private  use,  not  even  by  a  legislative  act,  without  the  consent 

of  the  owner,  and  that  any  statute  doing  it  was  unconstitutional ;  that  it 
^     could  only  be  taken  by  statute  for  public  uses,  and  not  even  then  without 
just  compensation  to  the  owner.    Ch.  J.  Nelson  dissented,  on  the  ground 
*       that  the  laying  out  private  roads  over  the  lands  of  others,  to  accommodate 
one  or  more  individuals,  and  without  the  consent  of  the  owner,  was  within 
the  right  of  eminent  domain,  and  justified  by  that  principle,  and  by  im- 
memorial usage.    Kent  (Note  to  4  Kent.  Com.  340)  "apprehends,  that 
I  .«   the  decision  of  the  court  was  founded  on  just  principles,  and  that  taking 
private  property,  for  private  uses,  without  the  consent  of  the  owner,  is  an 
1     *  Tibuso  of  the  right  of  eminent  domain,  and  contrary  to  fundamental  an  i. 
constitutional  doctrine,  in  the  English  and  American  law." 
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Chap.  XL 

•CHAPTER  XL 

▲S    TO   SEARCHES   FOR   AND   maUIRIES  RESPECTING  IN- 
CUMBRANCES. 

1 .  What  inquiries  should  be  made  of  vendor's  solicitors  ; 
and  of  supposed  incumbrancers^  trustees,  and  tenants. 

2.  What  searches  should  be  m,adefor  incumbrances^ — 
law  respecting  judgments,  ^c. 

3.  Time  for  milking  searches  and  inquiries. 

m 

(1.)  It  appears  to  be  a  desirable,  although  it  is  not,  per-  feq^Jrj  w 
haps,  a  very  usual  course,  to  inquire  of  the  vendor's  soli-  JjJJSJJbe 
licitors,  (as  part  of  the  general  requisitions  on  the  title,)  ^^[ 
whether  they  are  aware  of  any  judgment  or  other  incum-  ~'*^*"*"» 
brance  affecting  the  property,  or  other  matter  not  noticed 
in  the  abstract  and  affecting  the  vendor's  ability  to  make 
a  marketable  title  :(a)  such  an  inquiry  may  often  save 
much  useless  expense,  and  a  favorable  reply  not  only  adds 
to  the  security  which  the  purchaser  will  derive  from  the 
searches  of  his  own  professional  advisers,  but  will  also 
remove  any  doubt  as  to  his  right  to  be  paid  for  the  prepa- 
ration of  the  conveyance,  if  such  searches  disclose  incum- 
brances which  cannot  be  got  in  :  the  inquiry  should  spe- 
cify any  matter  the  existence  of  which  is  specially  appro 
bended  :  and  when  there  is  reason  to  suspect  the  exist-  and  of  rap- 

^  poaed  in- 

ence  of  any  particular  incumbrances,  an  application  should  cumbran- 


cers. 


be  made  to  the  supposed  incumbrancers ;  the  motive  *for  [*228] 
the  application  should,  of  course,  be  stated,  and  the  parties 
applied  to  will  be  bound  by  their  replies  ;(6)  it  does  not, 
however,  appear  that  an  incumbrancer  need  answer  any 
inqtiiry  respecting  the  particulars  of  his  security,  unless 
the  applicant  is  entitled  and  offers  to  redeem  him.(c) 

And  an  incumbrancer,  it  is  said,  need  not  voluntarily  whether  la- 

cambnncer 

(a)  It  may  also  be  expedient  to  inqaire  whether  the  property  is  held 
under  the  title  abstracted,  and  under  no  other  title :  see  Mr.  Christie's  evi- 
dence before  the  Registration  Commissioners ;  1st  Report. 

(b)  Ibbottson  V.  Rhodes^  2  Verm.  554 ;  vide  supra,  p.  42. 

(c)  See  Bugden  v.  BignM,  2  Y.  &  C.  C.  C.  390. 
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ch^p-  ^  communicate  the  existence  of  his  claim  to  a  person  whom 
need  com-  he  knows  to  be  about  purchasing  the  estate  ]{d)  this,  how- 
his  claim  to  evcr,  it  is  conceived,  only  holds  good  in  cases  where  there 

intended  '  7^0 

puzcbaMr.  is  no  rcasou  to  suppose  that  the  vendor  is  about  to  commit 
the  fraud  of  selling  the  estate  as  unincumbered ;  if,  with 
knowledge  of  such  a  fraud  being  in  progress,  the  incum- 
brancer were  to  conceal  his  claim,  equity,  it  appears,  would 
interfere  to  prevent  his  setting  up  his  right  against  the 
purchaser ;  and  infancy,  or  coverture,  would  be  no  ex- 
cuse :{e)  a  fortiori^  would  he  be  postponed  in  equity,  if  a 
party  to  the  fraud,  or  facilitating  or  encouraging  its  com- 
mission ;(/)  and,  inasmuch  as  no  prudent  person  buys  an 
equity  of  redemption  without  communicating  with  a 
known  incumbrancer,  it  may  be  conjectured,  that  if  a 
mortgagee,  being  aware  that  the  purchase  was  about  to  be 
concluded  on  a  certain  day,  and  having  received  no  inquiry 
from  the  purchaser  on  the  subject  of  the  charge,  were  to 
allow  him  to  complete  in  ignorance  of  its  existence,  the 
courts  would  be  disposed,  on  slight  additional  grounds, 
to  treat  such  an  incumbrancer  as  an  accomplice  of  the 
vendor.[l] 

(d)  Osbom  V.  i>a,  9  Mod.  96 ;  see  p.  97. 

(e)  Savage  v.  roster^  9  Mod.  36  j  Clare  v.  Earl  of  Bedford^  13  Vin|Abr. 
536. 

(/)  Berrisford  v.  Mihoard,  2  Atk.  49. 

[1]  If  A.  sells,  or  conveys  his  lands  or  slaves,  to  B.,  and  then  prodaces 
to  another  his  previous  title,  and  obtains  credit  on  the  goods  or  lands,  bf 
pledging  them  for  money  loaned,  he  is  goilty  of  fraud ;  and  if  the  trae 
owner  stands  by,  and  does  not  make  his  title  known,  he  wiU  be  bound  to 
make  good  the  contract ;  on  the  principle  that  he  who  holds  his  peace, 
when  he  ought  to  have  spoken,  shall  not  be  heard  now  that  he  should  be 
silent.  He  is  deemed  in  equity  a  party  to  the  fraud.  The  Bank  oj  tke 
United  States  v.  Lee^  13  Peter's  Rep.  107.  So  where  a  person  inteDding 
to  buy  an  estate,  inquires  of  another  whether  he  has  any  incumbrance  (A 
the  estate,  and  states  his  intention  to  buy  it,  if  the  person  of  whom  the  in- 
quiry is  made,  deny  the  fact,  equity  will  relieve  the  purchaser  against  the 
incumbrance.  And  where  a  purchaser  of  an  equitable  right  inquires  of 
the  trustee  of  the  legal  estate,  whether  he  knows  of  any  incumbrance,  and 
he  answers  in  the  negative,  if  it  turn  out  that  he  had  notice  of  any  charge, 
he  will  be  answerable  to  the  purchaser,  although  he  plead  forgetfiilness 
in  excuse.  Burrowes  v.  Locke^  10  Ves.  jun.  Where  an  incumbrancer 
stood  by,  at  a  treaty  for  the  settlement  of  the  encumbent  estate,  on  the 
marriage  by  the  owner's  son,  without  opposition,  and  fraudulently  con- 
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If  the  interest  about  to  be  purchased  be  merely  equita*  ch^p-  ^n. 
ble,  inquiry  as  to  incumbrances  should,  (as  a  matter  of  ^S^7be 
prudence,)  be  made  of  the  trustees  or  other  parties  in  ^SS^- 
whom  the  legal  estate  is  vested,  and  notice  given  to  them 
*of  completion :  it  does  not,  however,  appear  that  a  pur-      [*229] 
chaser's  rights,  (in  the  case  of  equitable  estates  in  land,)  ^^e  ^ori^ 
are  affected  by  his  omitting  to  make  such  inquiry,  or  give  n^^iiSi, 
such  notice  ;(§-)  and  the  inquiry,  if  unnecessary,  need  not, 
it  is  conceived,  be  answered  ;  trustees  are  often  unwilling  ^J^"*^°^ 
to  answer  such  questions,  on  account  of  a  case(A)  where  (J^jn. 
a  tnistee,  who  (through  forgetfulness  as  he  subsequently  ^^""^^ 
alleged)  denied  the  existence  of  a  charge  of  which  he  had 
notice,  was  held  liable  to  the  purchaser ;  it  appears,  how- 
ever, that  he  told  the  purchaser  <<  positively  and  dis- 
tinctly"(i)  that  the  vendor  was  absolutely  entitled,  that  he 
had  ^  an  undoubted  right"  to  assign  the  property  ]{k)  and, 
probably,  a  less  positive  reply,  one  for  instance,  merely 
denying  the  present  recollection  of  any  notice,  would  not 
involve  a  trustee  in  similar  liability. 

And  as  notice  of  a  tenancy  is  notice  of  the  tenant's  inquiry  of 
equities(Q  it  is  a  proper  precaution,  where  the  property  is 
not  in  hand,  to  inquire  of  the  occupying  tenants  as  to  the 
extent  and  nature  of  their  interests  ;(m)  it  appears,  how- 
ever, that  notice  of  a  tenancy  is  not  necessarily  notice  of 
the  tenant's  equities  as  between  vendor  and  purchaser  ;(w) 
nor  is  the  doctrine  above  referred  to  likely  to  be  extend- 
er) Jimes  V.  Jimes,  8  Sim.  fi33;  ffiUshire  v.  Rablnts,  14  Sim.  76 ;  WUmot 
y.  POtf,  5  Ha.  14. 

(A)  Bwrrowes  v.  Lock,  10  Ves.  470. 

(0  IHd,  p.  476. 

ik)lM,  p.  475, 

(0  Darnels  v,  Dmridson,  16  Yes.  249. 

(m)  1  Jaim.  Conr.  by  S.  119. 

(«)  NeUkarpe  v.  HcigaU,  1  Coll.  203. 


cealed  his  charge,  and  privately  assured  the  father  of  the  son  that  he  would 
trost  to  his  personal  security,  he  was  compelled  to  relinquish  it,  as  against 
'the  son  and  his  wife,  and  the  issue  of  the  marriage.  2  Atk.  Rep.  49.  And 
the  same  rule  prevails,  even  where  the  representation  is  made  through  a 
mistake,  if  the  person  making  it,  have  had  notice  of  his  right.  Pearson 
V.  Morgan,  2  Bro.  C.  C.  388;  see  also  Tuudale  v.  Teasdaie,  Sel.  Ch. 
Ca.5e. 

36 
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Chap,  yi.  p^  .(o)  nor  need  inquiries  be  made  of  a  person  who  ha$ 
recently  held  but  has  relinquished  posses6ion.(p)[l] 

(2.)   What  searches  should  be  made  for  incumbrances:— 
Law  respecting  judgments^  ^c. 

Ltabiuty  of       A  soHcitor  is  said  to  be  liable  to  his  client  for  any  loss 
oraiiiingio    which  mav  be  occasioned  by  his  omission  to  make  any 

March  for  '  *  . 

brancap  *c  ^^^  *^^  ^^®  Humerous  soarches  which  may  by  possibility 
r*230|  disclose  matter  affecting  the  title  ;(5r)  nnless,  however, 
special  circumstances  render  such  a  course  expedient,  it 
is  not  usual  for  conveyancing  counsel  to  direct  a  search 
for  more  than  judgments,  crown  debts  and  accountant- 
ships, and  lis  pefidens^  and  also  a  general  search  in  the 
County  Register  (if  any,)  and  in  the  Manorial  Court  Rolls, 
(if  the  property  is  copyhold;)  and  it  may  be  doubted 
whether  a  solicitor  would  be  liable  for  an  omission  which 
is  sanctioned  by  general  practice :  at  any  rate,  it  is  con- 
ceived, that  where  the  title  is  laid  before  counsel,  who 
advises  a  search  for  certain  specified  incumbrances,  the 

(0)  1  Ha.  6S&;  but«ee  Penny  v.  Watts,  1  Mac.  &  G.  150. 
(p)  Miles  V.  Ltus,gley,  1  Rass.  dE.  M.  39. 
{q)  1  Jarra.  Conv.  104. 

[1]  Notice  that  part  of  th«  estate  was  in  possession  of  a  tenant  hasbefn 
held  to  be  notice  of  a  lease,  although  the  purchaser  took  it  for  graoted 
that  the  tenant  was  only  so,  from  year  to  year.  And  if  the  tenant  hai 
changed  his  character  by  having  agreed  to  purchase  the  estate,  his  pos- 
session amounts  to  notice  of  his  equitable  title  as  purchaser;  and  conse- 
quently, a  subsequent  purchaser,  although  without  actual  notice,  will  be 
considered  as  a  purchaser  of  the  seller's  title,  subject  to  the  equity  of  the 
tenant  the  first  purchaser,  to  have  the  estate  conveyed  to  him,  at  the  price 
which  he  had  stipulated  to  pay  to  the  seller.  In  such  a  case  therefore, 
specific  performance  will  be  decreed  in  favor  of  the  tenant,  against  the 
seller  and  the  second  purchaser ;  and  they  will  be  left  to  setUe  their  rights 
between  themselves.  It  seems  that  a  purchaser  cannot  be  advhed  to  com- 
plete a  contract  for  an  estate,  not  in  the  seller's  own  occupation,  without 
a  communication  with  the  tenants,  in  order  to  ascertain  what  their  inter- 
ests really  are.  So  where  a  tenant  had  an  interest  under  an  agreeiKst, 
posterior  to  the  lease  under  which  he  held,  the  purchaser  was  held  to  )b 
bound  by  it,  although  he  had  not  notice  of  it.  See  Sug.  on  Yen.  vol.  3,  p- 
330,  331 ,  and  authorities ;  Chesierman  v.  Qa/rdner^  5  Johns.  Ch.  R«^ 
29. 
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solicitor  need  not  make  a  more  extensive  search  unless    ^*p  ^ 
aware  of  some  particular  reason  for  so  doing.[l] 

Of  these  searches,  the  most  generally  important  is  that  AitoManh- 
for  judgments ;  to  understand  the  necessity  for  which,  it  '^^j^^ 
will  be  necessary  to  consider  briefly  the  old  law,  as  it  ex-  "v^"n«- 
isted  prior  to  the  I  d&  2  Vict.  c.  110,  and  the  alterations 
which  have  been  introduced  by  that  statute. 

And  here  it  may  be  proper  to  observe,  that  as  against  ^^S^^ 
purchasers  or  mortgagees  who  advance  their  money  wirh-  noUcj\ar* 
out  notice  of  subsisting  judgments,  the  1  d&  2  Vict.  c.  110,  ^SSn\^2 
is  rendered  a  dead  letter  by  the  subsequent  Act  of  2  &  3  ^'^^  ^' 
Vict,  ell,  (except,  perhaps,  as  respects  judgments  in  the 
Palatinate  Courts :)  so  that,  as  respects  such  purchasers 
and  mortgagees,  the  law  as  it  existed  before  the  passing 
of  the  formar  Act,  is,  with  the  above  exception,  alone  im- 
portant ;  nor  does  registration  under  that  Act  amount  to 
notice  :(r)  at  the  same  time  it  is  inexpedient  to  rely  upon  But  wut  of 

^    '  *  '       *         notiM  can- 

any  presumed  want  of  notice,(^)  (especially  where  tho52ta*S^*^ 
same  solicitor  acts  for  both  parties  ;)  and  the  propriety  i)f  ^*^' 
a  search  by  an  intended  purchaser  or  mortgagee,  *may,      [*231] 
practically,  be  considered  chiefly  with  reference  to  the 
extended  effect  of  judgments  under  the  new  law. 

Upon  an  elegit,  under  the  old  law,  the  judgment  credi-  J^*,'^ 
tor  might  take  in  execution  a  moiety,  (or  under  two  jadg-  !£^y2tet«i. 
ments  of  the  same  term  an  entirety,)  of  the  following  pro- 
perty of  his  debtor  \{i)  viz.,  freeholds,  land  held  iti  ancient 
demesne,  rent-charges,  estates  granted  by  the  Orown  for 
the  maintenance  of  dignities,   impropriate  tithes,  and 

(r)  See  and  con3ider  2&,3  Vict,  c  11,  s.  5. 

(/)  For  this,  among  otlier  reasons,  viz.:  that  if  judgments  eiist,  and 
are  discovered  by  a  sub-purchaser  upon  a  re-sale,  it  may  be  impossible  to 
satisfy  him  of  the  original  want  of  notice. 

(0  Prid.  on  J.  7,  8, 9. 


[I]  As  to  responsibility  of  attorneys,  see  HwrUii^ton  v.  Rumdell,  3  Day, 
Kep.  390;  Smede's  exrs,  v.  ElmencUn/,  3  Johns.  Rep.  185;  Dearborn  v. 
J}earbam,  15  Mass.  Rep.  316;  JiPoUs  v.  SUme,  3  Leigh,  650;  ScoU's 
4^dMrs.  V.  Wickliffe,  1  B.  Mon.  Rep.  353 ;  Evans  v.  Watrtms,  2  Porter's 
Kep.  905 ;  Wkeder  ei  al.  v.  BuUard,  6  Porter's  Rep.  353 ;  Kerr  and  vrifi  r. 
^ank  of  CkOUeothe,  Wright's  Ohio  Rep.  737 ;  Wakman  v.  HazUtqn,  3 
Barb.  Ch.  Rep.  148 ;  &idUm  v.  Tijin,  6  How.  Rep.  163, 186.  See  also 
Jkmerican  Chancery  Digest,  by  Waterman,  vol.  1,  p.  «». 
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^^p-  ^-  terms  of  years,  including,  (probably,)  leases  of  copyholds 
granted  by  license  of  the  lord,  or,  (it  is  conceived.)  under 
a  special  custom ;  and  this,  whether  the  same  respective^ 
ly  were  held  in  severalty,  coparcenery,  or  in  common. 

The  right  affected  reversions,  estates  held  by  a  bus* 
band  during  coverture  or  by  the  curtesy,  estates  tail  du- 
ring the  life  of  tenant  in  tail,  and  estates  held  in  joint- 
tenancy  during  the  life  of  the  joint-tenant. 

And,  as  to  terms  of  years,  either  the  moiety  might  be 
extended  upon  a  single  writ,  or  the  entirety  might  be  sold 
as  part  of  the  debtor's  chattels. 

And,  under  the  Statute  of  Frauds,  the  legal  rights  of 
the  creditor  were  extended  to  estates  of  which  a  trustee 
was  seised  simply  in  trust  for  the  debtor  at  the  time  of 
execution  sued  ]{u)  this  provision,  it  will  be  observed, 
does  not  affect  trusts  of  terms  for  years,  nor  has  it  been 
held  to  affect  equities  of  redemption,  or  any  equitable 
estate  in  which  the  debtor  has  not  the  sole  beneficial  in- 
terest.(t;) 
Sd^t^  But  advowsons  in  gross,  glebe,  rents-seek,  and  copy- 
*^^^  holds  (except  as  respects  leases  thereof)  are  not  extendible 
under  the  old  law ;  nor  are  the  lands  of  a  tenant  in  tail, 
or  joint-tenant,  so  extendible,  except  for  his  life.(«?) 

Ahd  it  seems  doubtful  whether  the  exemption  of  copy- 
holds extended  to  customary  freeholds.(ir) 
[•232]         *Nor,  as  against  purchasers,(y)  was  a  term  for  yeais 

bound,  unxil  the  writ  was  delivered  to  the  8heriff.(2;) 
S!?^  ^^^  ^^  ^rder  that  a  judgment  may  be  binding  aa 
SuiSTt  pur.  against  purchasers  or  mortgagees,  it  had  to  be  docketed 
^"'^  under  the  Act  of  William  and  Mary ;  and,  (if  intended  to 
affect  land  in  a  Register  County,)  entered  in  the  local  re- 
gister.(o) 
Suwm       The  omission  to  docket  or  register,  was,  however,  im- 

(u)  Snd.  15. 
Iv)  Ibid.  18. 
(to)  Ibid.  8. 

{x)  See  Scriv.  on  Copyholds,  570. 

(y)  SedaUier.SiS  against  the  debtor's  personal  representatives;  Rt»> 
ken  V.  Haaiifoodj  5  Ha.  215. 
(ar)  Prid.  on  J.  13. 
(a)  Ibid.  47,  49. 
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material  in  equity,  if  a  purchaser  or  mortgagee  advanced  ^^p-" 
his  money  with  actual  notice,  (either  to  himself  or  his  bound  in 

^  Equity  by 

agent,)  of  the  judgment(6)  SSdSkLi 

And  equity  would  assist  a  judgment  creditor  to  the  par-  J»»dsm«n»- 
tial  equitable  interest  of  his  debtor,  in  those  cases  in  which  Ammi 
he  would  have  been  entitled  to  execution  under  the  Star  *s^,'"L. 

equitablo 

tute  of  Frauds  in  case  the  debtor  had  owned  the  entire  ^"^^^ 
beneficial  interest  ;(c)  but  he  was  obliged  to  sue  out  an 
eUgii  before  filing  his  bill.(c2) 

But  the  judgment  creditor  acquired  no  preference  in  Judgment, 
bankruptcy,  unless  execution  had  been  sued  before  the  bybank.^ 

"^      '  ruptcy. 

issuing  of  the  fiat  or  commission.(e) 
It  followed,  from  what  has  been  above  stated,  that  a  Pun-^hnaer 

'  '  without 

purchaser  who,  before  execution  sued,(/)  got  in  an  out-  SUJ^Tf"^ 
standing  legal  estate,  (even  a  mere  satisfied  term,)  or  pro-  >«8«^»««**^ 
cured  a  declaration  of  trust  in  his  favor  by  the  trustee,  or 
who,  (as  in  the  case  of  a  mortgagee  purchasing  the  equity 
of  redemption,)  was  himself  seised  or  possessed  of  the 
legal  estate,  was  protected  from  judgments  of  which  be 
had  no  notice(g')  at  the  time  of  bis  purchase ;   but  of 
coarse,  where  the  outstanding  estate  was  less  than  the  fee 
^simple,  it  was  no  protection  against  subsisting  judgments     [*233] 
of  a  date  prior  to  its  creation ;  and  the  want  of  notice  was 
essential  in  equity. 
But  the  exercise  of  a  power  of  appointment  defeated  a  Puicha«r 

*  *  *  under  power 

judgment  entered  up  subsequently  to  the  creation  of  the  ^^i^^^jj;^' 
power,  and  notice  in  this  case  was  immaterial,(A)  for  tha  fS^^nu, 
judgment  only  affected  the  estate  limited  until  and  in  de-  2S^^ 
fault  of  appointment  ^^^' 

A  judgment  entered  up  against  the  vendor,  subsequent-  f^^^^ 
ly  to  the  contract  but  before  conveyance,  was  immaterial  ^1^ 


(£)  aid.  51',  Sag.  661. 

(c)  Prid.  on  J.  25. 

(d)  Neaie  ▼.  Dtike  of  Marlborough,  3  Myl.  &.  C.  407 ;  Smiih  v.  Hursi,  i 

CoU.  705. 

(e)  6  Geo.  IV.  c.  16,  s.  108  j  see  now  12  &.  13  Vict.  c.  106,  s.  184 ;  and 
aee  Coote  on  Mortgages,  3rd  ed.  68. 

(  n  Sug.  669. 

(jg)  TwutaU  V.  Trappes,  3  Sim.  286, 299. 

(A)  3  Sim.  300;  Eaton  v.  Sanzter,  G  Sim.  517;  Skeeles  r.  Shcarly,  3 
Myi.  d&C.  112.. 
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in  equity,(f)  except  that  it  formed  a  lien  upon  such  part 
(if  any)  of  the  purchase^money  as  remained  un paid  :(A1 
and  an  ejectment  against  a  purchaser  in  possession,  by  a 
creditor  who  had  sued  out  an  elegit  on  such  a  judgmeut, 
would  be  restrained  by  injunction  :{l)  so,  also,  a  trust  for 
sale,  if  well  created,  was  not  aflfected  by  subsequent  judg- 
ments ;  nor,  if  the  trustee  had  power  to  give  receipts, 
were  the  judgment  creditors  necessary  parties  to  the  con- 
veyance :{m)  nor  was  it  material  that  the  sale  was  not  by 
the  trustees,  but  by  the  court  ;(n)  and  the  same,  it  is  con- 
ceived, is  the  rule  under  the  new  law. 

By  the  11th  section  of  the  1  &  2  Vict.  c.  110,  (as  modi- 
fied by  the  2  d&  3  Vict.  c.  11,  and  3  &  4  Yict.  c.  82,)  a 
judgment,  duly  registered,  entitles  the  creditor  to  take  in 
execution,  except  as  against  purchasers  or  mortgagees 
who  became  such  before  the  1st  day  of  October,  1838,  and 
also  purchasers  and  mortgagees  without  notice,(o)  an  en- 
tirety of  "  all  such  lands,  tenements,  rectories,  tithes,  rents, 
and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  as  the  person  *against 
whom  execution  is  so  sued,  or  any  person  iu  trust  for  him, 
shall  have  been  seised,  or  possessed,  at  the  time  of  enter- 
ing up(p)  the  said  judgment,  or  at  any  time  afterwards ; 
or  over  which  such  person  shall,  at  the  time  of  entering 
up  such  judgment  or  at  any  time  afterwards,  have  any 
disposing  power,  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit."[i] 

(i)  Sug.  653. 

(it)  Prid.  on  J.  21. 

(^)  BrwUon  v.  Neaie,  14  L.  J.,  N.  S.,  Ch.  8. 

(m)  Lodge  y.  JUysdey,  4  Sim.  70. 

(»)  Alexander  Y,  Crosby,  1  J.  dt  L.  673. 

(o)  2dt3  Vict.  c.  11,  8.  5. 

{p)  That  is,  the  day  on  which  jadgment  is  originaUy  signed  in  i^ 
Mftflter's  book,  not  the  day  on  which  the  roU  is  carried  in  and  the  jodg* 
ment  is  entered  of  record ;  and  this,  although  the  original  entry  in  ^ 
Mattel's  book  be  subsequently  amended  on  a  revision  of  the  taxation  u 
costs :  Fisher  ▼.  Dudding,  3  Man.  &,  Q.  238;  Newton  Grand  Jumdm 
RaUway  v.  Company,  16  Mee.  &,  W.  142;  but  see  Peirce  v.  Derry,  4  tt. 
B.635. 

[IJ  In  New  York,  a  judgment  is  a  lien  on  the  real  estate  of  the  deUor, 
fix>m  the  docketing  of  the  same,  and  it  affects  equally  his  after-acqairol 
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Under  these  provisions,  it  will  be  observed  that,  under  ^*^-  ^- 
an  elegit^  the  creditor  can  take  the  entirety  (instead  of  a 

lands  with  the  exception  of  mortgages  taken  at  the  time  of  purchasing 
the  afler-acqoired  lands  for  the  secority  of  the  purchase  money.  Bat  it 
ceases  to  be  a  charge  on  the  land,  as  against  porchasers  in  good  faith, 
and  as  against  subsequent  incumbrancers,  from  and  alter  ten  years  from 
the  docketing  of  the  same,  and  every  judgment  is  presumed  to  be  satisfied, 
aAer  twenty  years  from  the  siting  and  filing  of  the  record ;  and  the  pre- 
sumption can  only  be  repelled  by  a  written  acknowledgment  of  indebted- 
ness, or  by  proof  of  payment  or  part  within  the  twetny  yean.  N.  Y.  R. 
S.  vol.  3,  182,  sees.  96,  97;  359,  sec.  3,  301. 

In  Maine,  New  Hampshire,  Massachusetts,  Rhode  Island,  Connecticut, 
and  Vermont,  the  judgment  is  no  lien,  and  the  lands  are  not  bound  until 
execution  issued  \  but  the  land  may  be  attached,  in  the  first  instance,  06 
mesne  process.  WaUace  v.  McConneU^  13  Peters'  Rep.  136 ;  T)freU  v. 
Rauntrte^  1  McLean's  Rep.  95 ;  Rev.  Stat,  of  Mass. ;  Perrin  v.  LevereU^ 
13  Mass.  Rep.  128 ;  Taylor  v.  Mixter,  11  Pick.  Rep.  341 ;  Stat,  of  Conn. 
1838,  p.  43;  Rev.  Stat,  of  Vermont,  1839,  p.  182. 

In  Kentucky  and  Mississippi,  lands  are  bound,  from  the  delivery  of 
the  execution.  I  Dana's  Ken.  Rep.  360 ;  Revised  Code  of  Miss.  p.  197; 
Bank  of  V,  S.  v.  7>fer,  4  Peters'  U.  S.  Rep.  366. 

In  Pennsylvania,  the  judgment  is  a  lien  on  the  lands  owned  by  the 
debtor,  from  the  signing  of  the  judgment ;  but  the  lien  ceases  after  seven 
years  on  judgments  inter  vivos  unless  received  by  scire  facias ;  and  judg- 
ments at  the  death  of  a  decedent,  binds  the  estate  for  five  years,  thoagh 
not  revived  by  scire  facias,  and  they  do  not  bind  after  acquired  lands  until 
the  execution  has  issued.  Purdon's  Dig.  393;  6  Binne3r's  Rep.  135; 
Episcopal  Academy  v.  FVieze^  2  Watt's  Rep.  16. 

in  Louisiana,  a  judgment  is  a  lien,  by  being  registered  with  the  recor- 
der of  mortgages.    Hanna  v.  His  Creditors^  13  Martin's  Rep.  32. 

In  Illinois,  a  judgment  is  a  lien  on  real  estate,  for  a  period  of  seven 
years.    Rev.  Stat,  of  111. 

In  Virginia,  executions  bind  real  estate,  from  the  time  they  are  levied ; 
and  if  the  debtor  be  actually  seized,  yet  during  the  right  of  the  plaintiff  to 
take  out  an  elegit,  the  judgment  is  regarded  as  a  lien.  JBwrton  v.  Smith, 
13  Peters' Rep.  464. 

The  judgment  is  a  lien  in  New  Jersey,  Delaware,  Maryland,  Indiana, 
Ohio,  Missouri,  Teimessee,  South  Carolina,  Georgia,  Alabama,  and 
Louisiana ;  Reeves  v.  Johnson,  7  Halsted,  39;  1  Green's  N.  J.  Rep.  135; 
Statute  of  Indiana,  1825 ;  Riddle  v.  Bryan,  5  Hammond's  Ohio  Rep.  55 ; 
McCormick  v.  Alexander,  2  Ohio  Rep.  65 ;  Eamfit  v.  Winans,  3  lb.  135; 
Norton  v.  Beaver,  5  lb.  178;  Ur^ana  Bank  v.  Baldmn,  3  lb.  65;  10  Ohio 
Rep.  74,  note ;  Laws  of  Tennessee,  p.  419 ;  MUerY.  EstUl,  8  Yerger,  452 ; 
Mwfree  v.  Camuuh,  4  Yerg.  Rep.  270. 

In  North  Carolina,  lands  are  bound  from  the  entry  of  the  judgment, 
provided  the  creditor  sues  out  an  eUgH  \  but  they  are  only  bound  by  exe- 
cution, if  the  creditor  sells  the  land  hy  fieri  facias.    Riches  v.  Blount,  4 
Dev.  Rep.  133;  Jones  v.  Emmonds,  2  Murphy's  Rep.  43.    See  4  Kent's 
Com.  435, 436. 
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— ^ —  mere  moiety)  of  the  property ;  and  this  right  extends  to 
copyholds,  estates  subject  to  a  general  power  of  appoiD^ 
ment,  and,  (probably,)  terms  for  years  and  simple  trusts 
thereof  ;(7)  and  that,  as  respects  legal  terms  for  yeais(r) 
and  equitable  estates  generally,  the  judgment  is  noir 
binding  from  the  time  of  its  being  entered  up,  instead  of, 
as  formerly,  from  the  date  of  execution. 

It  is  also  observable,  that  the  estate  of  a  joint-tenant  is 
extendible  as  against  a  surviving  joint-tenant,  and  not,  as 
formerly,  merely  for  the  life  of  the  debtor. 

It  also  seems  probable,  that  the  judgment  creditor  of  a 
tenant  in  tail,  (where  there  is  a  protector,)  can  take  the 
land  in  execution  as  against  the  issue  in  tail ;  and  that 
the  judgment  creditor  of  a  tenant  in  tail,  (where  there  is 
no  protector,)  can  take  the  land  in  execution,  not  only  as 
against  the  issue  in  tail,  but  also  as  against  remainder- 
men. 

It  does  not,  however,  appear,  that  the  creditor  acquires 
any  remedy  at  law  against  equitable  estates,  except  in 
[*233]      *cases  of  simple  trusts  in  favor  of  the  debtor ;  e.  g;  it  is 
conceived  that  an  equity  of  redemption  cannot  be  taken 
in  execntion,(^)  but  that  land  held  simply  in  trust  for  the 
debtor  at  the  date  of  the  judgment  can  be  taken  in  execu- 
tion, notwithstanding  intermediate  alienation,  (unless  to 
an  alienee  for  valuable  consideration  and  without  notice.) 
Extended         And  by  the  13th  section  of  the  1  &  2  Vict  c.  110,  (as 
SSSS?  ^'  modified  by  the  two  later  acts,)  a  registered  judgment  is 
und^  DAW    ^except  as  against  purchasers  or  mortgagees  without  no- 
tice, or  who  became  such  before  1st  October.  1838,)  made 
to  "  operate  as  a  charge  upon  all  lands,  tenements,  recto- 
ries, advowsons,  tithes,(/)  rents,  and  hereditaments  (in- 
cluding lands  and  hereditaments  of  copyhold  or  customarf 
tenure)  of  or  to  which  such  person  shall  at  the  time  of 

{q)  Prid.  on  J.  68;  Sug.  667  j  see  however  Coote  on  Mortgage,  3*^ 
ed.  44. 

(r)  Sug.  667. 

(s)  Sug.  665. 

(t)  it  has  just  been  decided  by  V.  C.  Rolfe  that  a  registered  jndgneit 
against  a  spiritual  incumbent  operates,  under  this  section,  as  a  ekai]^ 
on  the  tithes  and  other  profits  of  the  living ;  Hiawkms  v.  Oaikertdet  14 
Jur.  1103. 
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entering  up  such  judgment,  or  at  any  time  afterwards,  be  '^^p-  ^'' 
seised,  possessed,  or  entitled  for  any  estate  or  interest 
whatever,,  at  law  or  in  equity,  whether  in  possession,  re- 
version, remainder,  or  expectancy,  or  over  which  such 
person  shall  at  the  time  of  entering  up  such  judgment  or 
at  any  time  afterwards,  have  any  disposing  power  which 
he  might  without  therassent  of  any  other  person  exercise 
for  his  own  benefit,  and  shall  be  binding  as  against  the 
person  against  whom  judgment  shall  be  so  entered  up, 
and  against  all  persons  claiming  under  him  after  such . 
judgment,  and  shall  also  be  binding  as  against  the  issue 
of  bis  body  and  all  other  persons  whom  he  might  with- 
out the  assent  of  any  other  person  cut  off  and  debar  from 
any  remainder,  reversion,  or  other  interest  in  or  out  of  any 
of  the  said  lands,  tenements,  rectories,  advowsons,  tithes, 
rents,  and  hereditaments ;  and  that  every  judgment  credi- 
tor shall  have  such  and  the  same  remedies  in  a  court  of 
equity  against  the  hereditaments  so  charged  by  virtue  of 
the  act,  or  any  part  thereof,  as  he  ^ould  be  entitled  to  in 
case  the  person  against  whom  such  *5udgment  shall  have  [•236] 
been  so  entered  up  had  power  to  charge  the  same  here- 
ditaments and  had  by  writing  under  his  hand  agreed  to 
charge  the  same,  with  the  amount  of  such  judgment  debt 
and  interest  thereon  :  provided  that  no  judgment  creditor 
shall  be  entitled  to  proceed  in  equity  to  obtain  the  bene- 
fit of  such  charge  until  after  the  expiration  of  one  year 
from  the  time  of  entering  up  such  judgment.''(//)[l] 

(tt)  See  SmUM  v.  Burst,  I  Coll.  705.    As  to  the  form  of  decree  which 
may  be  obtained  by  a  judgment  creditor,  see  Carlon  v.  F^rkuTy  8  Beav. 


fl]  A  mortgage  not  registered,  has  a  preference  o\rer  a  subsequent  dock- 
eted judgment.  A  mortgage  unregistered,  is  stiU  a  valid  conveyance,  and 
biods  the  estate,  except  as  against  subsequent  bona  Jlde  purchasers  and 
mortgagees  whose  conveyances  are  recorded.  ConsequenUy,  if  the  pur- 
chaser at  the  sale  on  execution,  under  the  judgment  has  his  deed  first  re- 
covided,  he  will  then  gain  a  preference  by  means  of  the  record  over  the 
mortgage,  and  the  question  of  right  turns  upon  the  fact  of  priority  of  the 
record,  in  cases  free  fh)m  fraud.  So  also,  in  the  case  of  purchasers  de- 
riving title  respectively  under  a  fraudulent  grantor,  and  a  fraudulent  gran- 
tee. In  Pennsylvania  however,  the  docketed  judgment  is  preferred.  4 
Kent,  173,  and  OMihorities. 
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JodgllMOtf 

how  now 

alTeciedby 

bankruptcy 


Chap.  XI.  These  provisions  leave  no  doubt  as  to  the  rights  in 
equity  of  a  judgment  creditor  of  a  tenant  in  tail. 

So,  in  a  case  of  bankruptcy,  the  judgment  creditor 
would  seem,  under  the  13th  sect,  of  the  act,  to  have  all 
the  rights  of  an  equitable  mortgagee,[l]  provided  that  the 
judgment  was  entered  up  twelve  months  before  the  issu- 
ing of  the  fiat  :{u)  in  the  case  of  a  judgment  entered  up 
under  a  warrant  of  attorney,  and  of  the  subsequent  insol* 
vency  of  the  debtor,  the  judgment  creditor's  security  is 
not  affected  by  the  6 1st  section  of  the  act.(tr) 

The  recent  Bankruptcy  Law  Consolidation  Act(jr) 
avoids  warrants  of  attorney  to  confess  judgment  in  any 
personal  action  and  being  for  or  in  respect  of,  wholly  or 
in  part,  an  antecedent  debt  or  money  demand  and  every 
cognovit  actionem  or  consent  to  a  judge's  order  for  judg- 
ment in  any  action  commenced  by  collusion  with  the 
bankrupt  or  not  adversely,  or  purporting  to  be  given  in  an 

{u)  Sect.  13  of  Act ;  and  see  RolUston  v.  Morton,  1  Dru.  &  W.  195, 
and  12  &  13  Vict.  c.  106,  s.  184. 
{w)  Hotham  v.  Somerviliey  9  Beav.  63. 
(x)  Sect.  135 }  and  see  ss.  136,  137. 

[2]  in  New  York,  it  was  held  that  a  yoluntary  conveyance,  made  by  a 
debtor,  of  his  real  estate,  on  a  nominal  consideration,  in  tnut,  to  sell  the 
same,  and  out  of  the  proceeds  to  pay  all  his  creditors  who  should  come  in 
and  prove  their  debts,  and  execute  releases  of  their  demands,  is  Iraiidn- 
lent,  and  not  entitled  to  a  preference  over  a  previous  judgment  entered 
by  confession,  on  a  warrant  of  attorney,  though  without  a  specification 
of  the  particulars,  as  required  by  the  statute,  (sess.  41,  c.  359,  a.  8:)  for 
such  judgment  is  good  against  the  debtor  himself,  and  is  IrauduleDt  only 
as  respects  bona  JUU  judgment  creditors,  and  bonajide  purcbasers;  that 
is,  purchasers  in  the  usual  and  popular  sense  of  the  term,  as  distinguish- 
ed from  creditors.  SeaviTig  v.  Briiikerkoff,  5  Johns.  Ch.  Rep.  390. 
Where  the  defendant  in  a  judgment,  who  was  imprisoned  upon  a  cafias 
ad  saiisfaciendum,  subsequently  obtained  his  discharge  under  the  act  to 
abolish  imprisonment  for  debt,  and  make  an  assignment  of  his  propexty ; 
and  the  assignees  afterwards  conveyed  all  his  interest  in  lus  real  estate  to 
the  plaintifi*  in  the  judgment,  without  any  consideration  whatever.  Held, 
that  such  conveyance  was  invalid,  and  transferred  no  right  to  the  equit- 
able interest  of  the  judgment  debtor  in  the  land,  to  the  grantee  in  such 
conveyance.  Patridge  v.  Havens^  10  Paige,  618.  Held,  also,  that  by 
the  arrest  of  the  judgment  debtor  upon  the  ca.  m.,  and  by  his  subsequent 
discharge  under  the  insolvent  act,  his  equitable  interest  in  his  real  estate, 
passed  to  his  assignees,  discharged  of  any  equitable  lienthereon,  by  viitoe 
of  the  judgment,    lb. 
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action,  but  having  been  in  fact  given  before  the  com-  ^^*^-^'' 
mencement  of  any  action  against  him,  in  cases  where  the 
same  respectively  are  given  on  or  after  the  11th  October, 
1849,  and  within  two  months  before  filing  the  petition  in 
bankruptcy  and  the  bankrupt  at  the  time  of  giving  the 
same  is  unable  to  meet  his  ^engagements ;  whether  they  [*237] 
be  given  in  contemplation  of  bankruptcy  or  not. 

The  recent  important  case  of  Whiiwarth  v.  Gaiigain(y)  •'"JJJJJ"*^ 
seems  to  show  that  the  statements  in  the  text  books  that  p^!^^^ 
a  judgment  under  the  new  law  operates  as  a  specific  charge  ^S^^^ 
upon  the  debtor's  lands,  must  be  received  with  very  seri-  ^»'»°«^- 
ou8  qualification,  if  in  fact  the  expression  be  any  longer 
applicable :  this  case  established  the  following  principle  : 
viz.,  that  where  a  debtor  has  merely  a  modified  or  quali- 
fied interest  in  the  lands,  as  where  he  holds  them  wholly 
or  in  part  as  a  trustee,  or  subject  to  any  previous  incum- 
brance, whether  legal  or  merely  equitable,  the  judgment 
must  be  considered  as  the  statutory  equivalent  to  his  writ- 
ten agreement  to  charge,  not  the  lands  themselves,  but 
merely  that  which  he  may  rightfully  charge,  viz.,  his  be- 
neficial interest  (if  any)  in  them ;  so  that  the  judgment 
creditor,  although  he  subsequently  acquire  the  legal  es- 
tate, is  postponed  to  a  cestui  qm  trtist,  or  a  prior  equitable 
incumbrancer  who  advanced  his  money  upon  the  security 
of  the  specific  property. 

In  the  recent  case  of  £farrwv.i>ai?won,{jr)SirZ*.  Shctd-  Borru  t. 
nfeilj  V.  C,  with  reference  to  the  13th  section  of  the  1  and 
2  Yict  c.  110,  said  that  he  "  could  not  conceive  any  set  of 
words  better  adapted  to  describe  every  possible  interest  in 
lands  of  every  possible  description ;  they  are  as  compre- 
hensive as  possible,  and  include  lands  of  every  tenure, 
except,  perhaps,  lands  held  in  ancient  demesne ;"  he  then 
decided  that  a  registered  judgment  operated  as  a  charge 
upon  the  beneficial  interest  of  the  debtor  (the  grantee  of  a 
personal  annuity)  under  a  trust  for  sale  of  leaseholds  for 
better  securing  the  payment  of  the  said  annuity  :  this  de-  Judfrntm 
cision  (which  seems  to  involve  the  necessity  of  a  search  ^b^KS*  <» 

(y)  1  Phil.  728;  and  see  iVew2an<2s  v.  Poynter,  4  Myl,  A.  Cr.  406 ;  Lang- 
ion  r.  Horian,  1  Ha.  549, 5S0. 
(^)  15  Sim.  128. 
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^^  "•  for  ^judgments  against  a  mortgagee  upon  taking  a  transfer 
mong>c« .    of,  or  paying  off  the  mortgage  debt)  has,  it  is  understood, 
been  to  a  considerable  extent  disregarded  in  practice  by 
conveyancers.(a) 
b  a*ehai8»     But  an  annuity  given  by  a  will,  and  charged  upon,  or 
i«^  'ttt  issuing  out  of  land,  is  an  interest  in  land  within  the  stat- 
ute ;(6)  so  that  a  search  for  judgments  against  such  au 
annuitant  will  be  necessary,  if  his  annuity  is  to  be  released 
or  dealt  with. 
And  proba.      The  samc,  it  is  conceived,  must  be  the  rule  as  to  a 
chiupd  on  legacy  charged  upon  land. 


80^ unpaid     A  judgment  entered  up  against  the  vendor  after  a  con- 
iMney,       tract  for  sale,  is,  as  formerly,  an  equitable  charge  upon 

the  unpaid  purchase-moneys*,  although  execution  cannot 
and  on  nir.  be  levied  upon  it  ;(c)  and  so,  upon  a  sale  by  a  mortgagee, 
Mwtaofnia  the  surplus  proceeds  of  sale  are  charged  by  judgments 
<*^  entered  up  against  the  mortgagor  subsequently  to  the 

mortgage.(cQ 
cotain  de.       By  the  18th  section  of  1  and  2  Vict.  c.  110,  decrees  and 

crees  and  or-  ^  ' 

2S«!fj5S  ^^^^  of  courts  of  equity,  and  all  rules  of  courts  of  com- 
°^^'        mon  law,  and  all  orders  of  the  lord  chancellor,  or  of  the 
court  of  review  (while  it  existed)  in  matters  of  bank- 
ruptcy,(e)  and  all  orders  of  the  lord  chancellor  in  matters 
of  lunacy,  whereby  any  sum  of  money,  or  any  costs, 
charges,  or  expenses,  shall  be  payable  to  any  person,  are 
to  have  the  effect  of  judgments. 
r*239]         -^^^  ^y  ^^^  1^^^  ^^^  ^^^^  sections  of  the  same  act,  in 
fe?!ie*wuSr  *^rder  that  any  judgment,  decree,  order,  or  rule,  may  be- 
JigSJI^^So?  come  operative  under  the  act  as  against  purchasers,  mort- 
gagees, or  creditors,  a  memorandum  thereof  must  be  left 
for  registration(/)  with  the  senior  master  of  the  Common 

(a)  See  Mr.  Christie's  evidence  before  the  Registratiaa  Commianoo- 
ers,  1st  report ;  but  see  also  Clare  v.  Wood,  4  Ha.  61 ;  Coote  ou  Mortgages, 
3rd  ed.  44:  the  general  and  safer  practice  appears  to  be  to  make  the 
search. 

(6)  Younghusba7ulv,€Hsbome,lI>eQ,A,S.fi09, 

(c)  Broion  v.  PerroUj  4  Beav.  586. 

(d)  Robinson  v.  Hedger,  13  Jur.  846 ;  14  Jur.  784,  V.  C.  E. 

(e)  And  see  now  12  and  13  Vict.  c.  106,  ss,  123, 248. 

(/)  Notwithstanding  these  are  the  words  of  the  act,  it  may  be  doubted 
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Pleas  at  Westminster ;  or,  (in  the  case  of  a  judgment  ob-  ^^p-  ^'- 
tained  in  the  courts  of  Lancaster  or  Durham,)  with  the 
prothonotary,  or  deputy  prothonotary,  or  other  appointed 
officer  of  such  courts  respectively ;  and  by  the  2  and  3  '  ^ 
Vict.  c.  11,  the  old  dockets  were  closed,  and  judgments 
then  docketed  were  not  to  aflfect  lands,  &c.,  as  against 
purchasers,  mortgagees,  or  creditors,  after  the  1st  August, 
1841,  until  a  memorandum  thereof  was  left  for  registration 
at  Westminster  under  the  I  and  2  Yict.  c.  110 ;  and,  as  re- 
spects judgments  registered  at  Westminster,  a  fresh  me- 
morandum was  required  to  be  left  for  registration  every 
five  years  ]{g)  so  that  in  no  case  need  a  search  at  West- 
minster extend  back  for  more  than  five  years ;  but  the 
search  for  the  five  years  preceding  the  purchase  should  be 
made,  not  only  as  against  the  present  vendor,  but  also 
against  former  owners,  although  more  than  five  years  may 
have  elapsed  since  they  parted  with  the  property. 

It  may  be  here  observed,  that  where  a  judgment  is  re-  NegiMC  to 
registered  after  the  expiration  of  more  than  five  years  '^^'^  J^^j 
from  the  date  of  the  last  registration,  there  seems  to  be  o^- 
nothing  in  the  act  to  affect  its  validity,  except  as  against 
purchasers  or  mortgagees  claiming  under  an  instrument 
executed  between  the  expiration  of  such  period  of  five 
years,  and  the  subsequent  registration. 

No  provision  seems  to  be  made  for  the  fresh  registration  predi  mna. 

tratlon     nf 

of  judgments,  &c.,  in  the  Palatinate  Courts  of  Lancaster  |j^5|;^j^ 
and  Durham :  the  4th  section  of  the  2  and  3  Vict.  c.  11,  courta^wheth 
clearly  (•as  it  appears)  referring  merely  to  those  judg-      r»2401 
nients,  &c.,  which  must  be  originally  registered  with  the  whjtMjrcR 
senior  master  of  the  court  of  Common  Pleas  at  Westmins-  JJJ^^^r 
ter :  therefore,  upon  a  purchase  of  lands  in  one  of  the  coun-  uiTpftXI!! 
ties  Palatine,  the  search  in  the  local  index  should,  it  is 
conceived,  be  carried  back  as  far  as  was  usual  under  the 
old  practice ;  viz.,  in  ordinary  cases,  ten  years  from  the 
date  of  the  search,  or  ten  years  from  the  earliest  register- 
ed judgment,  if  any  were  met  with ;  and,  since  lands  in 
a  county  Palatine  may  be  extended  on  a  judgment  ob- 

nrhether  the  judgment  would  bind  purchasers,  etc.,  if  the  ofliccr  having 
received  the  memorandum  were  to  omit  to  wgister  it. 
ig)  See  ss.  1, 3,  and  4,  of  3  and  3  Vict.  c.  11. 
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^'^P-  "v  tained  in  one  of  the  superior  courts  at  Westminster,  it 
will  also  be  proper  to  search  the  register  at  Westmins- 
ter.(A) 
ftoSf^if^     And  there  seem  to  be  grounds  for  contending  that  jadg- 
«u^i!^o^  ments  registered  in  the  Palatinate  courts  have  their  M 
Sitho^^  effect  under  the  1  and  2  Yict.  c.  110,  even  as  against  pur- 
^'  chasers  and  mortgagees  without  notice ;  inasmuch  as  the 

words  "  as  aforesaid,"  in  the  6th  section  of  the  2  and  3 
Yict  c  11,  seem  to  identify  the  judgments,  decrees,  &c., 
mentioned  in  that  section,  with  those  mentioned  in  the 
preceding  section ;  and  those,  as  before  observed,  appear 
to  be  such  only  as  are  required  to  be  registered  with  the 
senior  master  of  the  Ck>mmon  Pleas  at  Westminster  :  and 
a  similar  question  seems  to  arise  as  to  the  applicability  of 
the  2nd  section  of  the  3  and  4  Yict.  c.  82,  the  Palatinate 
judgments. 
Jjjj«^'^      A  purchaser  with  notice  of  an  unregistered  judgment  is 
ttrad'jX^  protected (t)  from  the  additional  remedies  of  the  judgment 
S^^^    creditor  under  the  1  and  2  Yict.  c.  110 ;  and,  since  the  old 
dockets  are  closed,  he  is  equally  safe  from  any  remedy 
which,  under  the  old  law  depended  upmi  docketing ;  but 
it  is  conceived  to  be  doubtful  whether  a  purchaser  with 
notice  of  an  unregistered  judgment  is  not  still  bound  in 
equity  to  the  same  extent  as  he  would  have  been  bound 
f  *2411      *"°d®i'  ^he  old  law  by  notice  of  an  undocketed  judgment ; 
for  instance,  whether,  if  purchasing  from  an  owner  in  fee 
simple,  he  would  not  be  liable  in  equity  to  have  a  moiety 
of  the  land  subjected  to  the  claim  of  a  creditor  of  whose 
unregistered  judgment  he  had  notice  at  the  time  of  ad- 
vancing his  money;    although,  if  purchasing  under  a 
power  of  appointment,  he  might  altogether  disregard  un- 
registered judgments  against  the  vendor  of  a  date  subse- 
quent to  the  creation  of  the  power ;  inasmuch  as,  under 
the  old  law,  the  exercise  of  the  power  defeated  such  judg- 
ments as  well  in  equity  as  at  law  :  it  has  even  been  made 
a  question  whether  a  purchaser  may  not  at  law  be  bound 
by  a  judgment  neither  docketed  nor  registered  in  the  same 
way  as  h^  would  have  been  bound  by  it  before  the  act  of 

(A)  Prid.  on  J.  119. 

(i)  3  and  4  Vict,  c,  82 ;  ^iMer«,  as  to  Palatinate  judgments.   Vide  supra. 
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William  and  Mary  :{k)  but  the  point  does  not  seem  to  be  ^*p-  ^'- 
one  of  feal  difficulty.({) 

It  appears,  however,  to  be  the  opinion  of  Sir  E.  Sugden  Jndgment 
that  where  a  judement  has  been  once  docketed  under  the  not  ngiAtr^. 

''      ^  ed,  or  nguh 

old  acts,  but  has  not  been  registered  under  the  1  and  2  ^^j;^^^ 
Vict.  c.  110,  or  where  a  judgment  having  been  registered  g^JSed? 
under  that  act  has  not  been  re-registered  at  the  end  of 
five  years,  under  the  2  and  3  Yict  c.  11,  a  purchaser  for 
value,  although  aware  of  its  previous  docketing  or  regis- 
tration, may  presume  that  it  has  been  8atisfied.(m)[l] 

(I:)  Coote  on  Mortgages,  50. 

(/)  Sag.  667. 

(m)  Beere  v.  Head^  3  J.  d&  L.  340 ;  and  see  Bedford  v.  Forhn,  1  Car.  d&  K, 
33  (Creswell ;)  and  upon  the  Irish  acts,  Kihox  v.  KeUy,  1  D.  ft.  Wal.  543 ; 
Hickstmy.  ColHs,  J  J.  ftL.  94. 

[1]  In  the  state  of  New  York,  previoiis  to  the  revised  statutes,  a  judg- 
ment in  a  court  of  record  in  that  state  was  a  lien  upon  the  lands  of  the 
judgment  debtor  from  the  time  of  the  entry  thereof,  whether  docketed  or 
not.    But  if  the  judgment  was  not  properly  docketed,  it  did  not  affect  the 
lands  of  the  judgment  debtor,  as  against  subsequent  purchasers  or  mort^ 
gagees.    Buckan  v.  Sumner,  2  Barb.  Ch.  Rep.  165 ;  vide  1  R.  L.  of  1813,  p. 
501,  s.  3.    But  even  as  to  them,  the  undocketed  judgment  was  entitled  to 
priority  in  equity,  if  the  purchaser  or  mortgagee  had  notice  of  its  exist- 
ence at  the  time  of  his  purchase,  or  when  he  took  his  mortgage.    Vide  16 
Yes.  Rep.  420.    And  the  first  judgment  was  entitled  to  a  preference,  al- 
though not  docketed,  over  the  lien  of  a  junior  judgment  which  had  been 
docketed.    But,  if  the  land  of  the  debtor  had  been  sold  by  the  sheriff,  un- 
der an  execution  upon  the  junior  judgment,  to  a  purchaser  who  had  no 
notice  of  the  prior  judgment,  such  purchaser  took  the  land  discharged  of 
the  lien  of  the  elder  judgment.    lb.    But  under  the  New  York  revised 
statutes,  no  judgment  will  affect  any  lands,  tenements,  real  estate,  or  chat- 
tels real,  or  have  any  preference  as  against  other  judgment  creditors,  until 
the  record  thereof  has  been  filed  and  docketed.  lb.  Vide  2  N.  Y.  R.  S.  360. 
The  effect  of  the  new  provision  of  the  statute,  is  to  prevent  the  common 
law  of  the  judgment  from  attaching  at  all  upon  the  real  estate  of  the  judg- 
ment debtor  until  the  judgment  has  been  actually  docketed ;  and  not  merely 
to  protect  bona  fide  purchasers  and  incumbrancers  who  had  no  notice  of 
the  existence  of  the  judgment  when  their  interest  in,  or  liens  upon  the  real 
estate  of  the  judgment  debtor  accrued.    And  the  provisions  of  the  act  of 
May  14, 1840,  on  this  subject,  are  also  in  accordance  with  this  construction 
of  the  revised  statutes.    lb.    The  fact  that  an  error  which  occurred  in  the 
docketing  of  a  judgment,  was  the  error  of  the  clerk,  and  not  the  fault  of  the 
judgment  creditor,  or  of  his  attorney,  will  not  authorize  the  court  of  chan- 
cery to  interfere  to  deprive  another  judgment  creditor  of  his  legal  priority 
if  he  has  obtained  one  by  such  error.  lb.  Vide  3  Russ.  Ch.  Rep.  349  \  2 
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chapjx^      Except  in  the  case  of  copyholds,(n)  search  should  be 
and  k^e^u  i^ade  at  ihe  Common  Pleas  for  debts  and  accountantships 
•aiMhipt.      ^Q  ^1^^  crown ;  and  the  search  must  not  be  confined  to  the 
last  five  years,  as  fresh  registration  of  these  Uabilities  is 
not  required  ;  and  as  the  8th  section  of  2  and  3  Yict  c.  ll, 
is  not  retrospective,(o)  it  will  still,  for  some  time  to  come, 
[*242]      *be  often  expedient  to  ascertain  (if  possible)  by  searches 
at  the  exchequer  office,  and  among  the  receiver-general's 
bonds  at  the  tax  office,(p)  that  no  such  liability  was  sub- 
sisting before  the  4th  June,  1839,  when  the  2  and  3  YicL 
c.  }1,  came  into  operation.    The  claim  of  the  crown,  it 
may  be  observed,  extends  to  equities  of  redemption ;  and 
is  not  defeated  by  the  execution  of  a  power  of  appoint- 

(»)  Aldrich  v.  Cooper ^  8  Ves.  394;  Scriv.  on  Cop.  88.  Bal  the  exception 
does  Dot  seem  to  extend  to  terms  for  years  in  copyholds.  Prid.  on  J.,  3rd 
edition,  155. 

(o)  Sag.  673. 

(p)  1  Jarm.  Conv.  by  S.  112. 

Cromp.  Sl  Jerv.  Rep.  318.    It  is  not  necessary  to  docket  a  jadgment  of  the 
supreme  court,  t6  enable  the  plaintiff  to  sell  the  defendant's  interest  in 
lands  upon  an  execution.    Ourk  y.  Dakin^  2  Barb.  Ch.  Rep.  36;  S.  P.  3 
Sandf.  Cb.  Rep.  597.  Vide  10  Paige,  325 ;  1  Barb.  Ch.  Rep.  571.    A  judg- 
ment recovered  previous  to  the  passage  of  the  law  requiring  judgments  in 
the  supreme  court  to  be  docketed  in  the  several  counties,  is  a  lien  upon  all 
the  lands  of  the  defendant  in  any  of  the  counties  of  the  state,  without  being 
docketed  in  each  county,    lb.    The  revival  of  a  judgment  by  scire fadas^ 
does  not  render  a  second  docketing  of  such  judgment  necessary,  so  far  as 
respects  the  original  debt  and  costs.    lb.    Since  the  act  of  New  York  of 
May,  1840,  concerning  costs  and  fees  in  courts  of  law,  etc.,  it  is  not  ne- 
cessary for  the  registers  or  clerks  of  the  supreme  court  to  docket  decrees 
or  judgments  in  the  books  of  their  own  offices;  and  if  done,  it  will  not 
affect  the  rights  of  either  of  the  parties  to  the  decree  or  judgment,  or  cast  a 
cloud  upon  the  title  of  the  defendant  in  such  suit  to  his  real  estate.  Jckn- 
son  V.  Pitzkugky  3  Barb.  Ch.  Rep.  360.  In  the  state  of  New  York,  although 
the  statute  respecting  the  docketing  of  judgments  does  not  declare  in  ex- 
press terms,  that  the  judgment  shall  be  entered  by  the  clerk  in  the  alpha- 
betical docket,  under  the  letter  corresponding  with  the  surname  of  the 
judgment  debtor,  yet  such  has  been  the  practical  construction  which  has 
been  given  to  the  statute  for  more  than  a  quarter  of  a  century ;  and  it  is 
the  only  sensible  construction  which  can  be  given  to  it.    Buchan  v.  Sum- 
ner, 2  Barb.  Ch.  Rep.  165.    It  was  accordingly  held,  that  the  docketing  of 
a  judgment  against  P.  S.  under  the  letter  P.,  the  initial  letter  of  his  chris- 
tian name,  instead  of  the  letter  S.,  the  initial  of  his  surname,  was  not  even  ■ 
a  substantial  compliance  with  the  requirements  of  the  statute.    lb.    Set 
Amer.  Ch.  Dig.  by  Waterman,  vol.  2,  p.  494, 495. 
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sneni,(q)  or  the  assignment  of  a  term  already  held  in  trust  ^^'^p-  ^ 
for  the  debtor  or  accountant  ;(r)  and  the  lands  of  an  ac- 
countant are  liable  for  moneys  which  become  due  from 
him  even  subsequently  to  aIienation.(9) 

It  is,  as  a  general  rule,  proper  to  search  the  register  at  ^^p*^^^- 
Westminster  for  lis  pendens;  this  search  need  not  go  fur- 
ther back  than  five  years. 

When  the  property  is  copyhold,  the  court  rolls(^)  should  ^^ukS  re- 
be  searched  for  incumbrances,  &c.,  not  appearing  on  the  *f*"^"- 
abstract ;  so,  where  the  property  lies  in  a  district  subject 
to  the  register  acts,  viz.  Middlesex,  Yorkshire,  Kingston- 
upon-Hull,  and  the  Bedford  Level,  searches  should  be 
made  in  the  local  registers :  these  searches  should  be  ex- 
tended over  the  whole  period  covered  by  the  abstract:  < 
copyholds,  however,  are  excepted  out  of  the  register  acts 
of  Yorkshire,  Middlesex,  and  Kingston-upon-HuU  ]{u)  but 
it  is  doubtful  whether  the  exception  extends  to  leases  of 
copyhold  estates.(t£7) 

In  many  cases,  it  may  be  proper  to  search  the  courts  of  Bankruptcy 
bankruptcy  and  insolvency;   purchasers  without  notice  ^y^^^*"-,, 
*were  protected  by  the  2  and  3  Vict.  c.  11,  s.  12,  and  2      [*243] 
and  3  Vict.  c.  29,  against  acts  of  bankruptcy  upon  which 
no  fiat  had  actually  issued,  the  provisions  of  these  statutes 
are  repealed,  but  in  effect  re-enacted  by  the  recent  consoli- 
dation act;(2r)  and  notice  of  an  act  of  bankruptcy  is  im- 
material, if  twelve  months  have  elapsed  without  a  fiat 
issuing  or  a  petition  for  adjudication  in  bankruptcy  being 
filed  thereupon.(y) 

Sir  E.  Sugden  says,  that  it  is  "  the  duty  of  the  purjhas-  Annuitiw 

(q)  Prid.  on  J.  154 ;  Reg.  v.  EUis,  19  L.  J.,  N.  S.  77,  Exch. 

(r)  Sug.  673. 

(j)  Sag.  674 :  as  to  who  are  liable  as  accountants,  see  13  Eliz.  c.  4 ;  and 
Prid.  on  J.  150,  et  seq. 

(/)  Bat  the  purchaser  before  admittance  appears  to  have  no  right  of  in- 
spection :  Scriv.  on  Cop.  493,  4th  ed. :  the  tenant,  or  any  person  claiming 
an  interest  under  the  court  rolls,  can  compel  inspection  by  majidamus,  Hid, 
dSS,  and  cases  cited :  see  Ex  parte  Cooke,  5  Dow.  &,  L.  413. 

(u)  Scriv.  on  Cop.  1113. 

(w)  Sug.  980.  • 

(x)  Sect.  133. 

(y)  5  and  6  Vict.  c.  123,  s.  7 ;  13  and  13  Vict.  c.  106,  ss.  88, 134. 
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""P'  Jn-  er's  solicitor  to  search  for  annuities" ;(«)  Mr.  Jarman,  oa 
the  contrary,  states  that  "  in  ordioary  cases  the  search 
can  scarcely  be  recommenced"  ;(a)  the  general  practice  is 
believed  to  accord  with  the  latter  opinion. 

We  may  here  remark  that  the  principle  of  general 

charges  upon  property  is  strongly  disapproved  of  by  ibe 

present  registration  commissioners  ;{b)  and  that  the  law 

.  upon  the  subject  will  not  improbably  be  submitted  to  the 

further  considftration  of  the  legislature. 

^^^llii         Where  the  estate  has  been  entailed,  or  has  belonged  to 

J^'iJ^na     married  women,  it  may  be  proper,  in  special  cases,  lo 

■omeT'*^    search  for  inrolled  deeds  and  acknowledgments  under  tbe 

#^^  .         3  and  4  Will.  lY.  c.  74 ;  but  such  a  search,  it  is  conceived, 
9    ^       is  not  usual  in  practice,  unless  there  is  reason  to  suspect 
'  ^  the  existence  of  suppressed  documents. 

•  (3.)   Time  for  making  searches  and  inquiriei. 

^rSSSn  Whatever  searches  and  inqniries  are  deemed  neceswry, 
should,  of  course,  be  brought  down  to  a  point  as  close  at 
possible  to  the  time  fixed  for  completion :  some  practi- 
tioners make  the  search  immediately  after  obtainiog  u 
opinion  upon  the  abstract,  and  a  supplemental  seaicli 

[•244]  '  •immediately  before  completion ;  but  the  more  ordiBary 
course  it  is  conceived,  is  to  make  but  one  search,  and  ibat 
immediately  before  completion.[l] 

uddkh.         We  may  here  remark,  that  a  solicitor  will  not  be  allowed 

{«)  Sng.  677. 

(»)»1  Jann.  Conv.  by  S.  118. 
•  (6)  See  the  1st  Report.  , 

[IJ  Tbe  BMTcb  for  jadgmenls  »boiild  be  posiponed  to  the  last  BUHnemi 
lest  any  should  Ik  entered  up,  betveea  the  search  and  Ihc  complAion  of 
(he  coareyance.  But  the  vendor,  or  his  attorney,  should  be  *sted>>' 
ODce,  in  writing,  whether  there  are  any  incnmbrances  which  do  not  ip- 
pear  upon  the  abstract.  Ifhe  answer  in  the  negative,  and  upon  seaidl)< 
the  latest  period,  any  such  should  exist,  and  the  purchase  caunot,  on  lul 
account,  be  completed,  the  purchaser  might  recover  all  of  his  eipn** 
from  the  vendor,  incltding  even  the  eipense  of  the  conveyanc*.  "  •* 
early  search  be  made,  and  there  is  any  reason  to  suspect  the  seller,  (be 
register  should  again  be  inspected,  immediately  before  the  execultoo  u 
the  coDTeyance.    See  3  Sag.  on  Vend.  p.  270. 
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upon  taxation,  even  as  between  solicitor  and  client,  the   ^^p- ^     { •» 
cocts  of  searches  directed  by  counsel,  but  which  have,  to  "^  ««<■  »f   • 

^  '  '         not  allowed. 

the  knowledge  of  the  solicitor,  been  rendered  necessary 
by  subsequent  events.(c) 


•CHAPTER  XII.  [•245] 

AS   TO   THB   PREPARATION   OF   THE   CONVEYANCE. 

1.  General  matters  reletting  to^  and  to  the  form  of. 

2.  As  to  the  parties. 

3.  TTie  recitals. 

4.  The  consideration — words  of  conveyance — and  par- 
cels. 

5.  Covenants. 

6.  The  draft  and  engrossment. 

(\.)  Upon  a  sale  in  consideration  of  a  gross  sum,  the  Purehaaer 
purchaser,  having  accepted  the  title,  is  bound  to  prepare  conreyance. 
the  conveyance,  and  tender  it  for  execution  to  the  ven- 
dor ;(a)  and  reason  seems  to  favor  the  same  rule  even 
where  the  consideration  is  a  rent-charge,  although  the 
practice  in  such  cases  appears  to  be  uns6ttled.(&)[l] 

(c)  Langford  v.  Mahony^  3  J.  &  L.  97. 

\a)  Sug.363. 

(4)  9  Jarm.  Conv.  by  S.  518. 

[1]  When  the  seller  of  a  tract  of  land  covenants  that  upon  payment  of 
the  purchase  money  he  will  convey  a  good  title  to  the  purchaser,  it  wonld 
seem  that  the  seller,  having  agreed  to  convey,  should  prepare  the  deed  of 
conveyance ;  for  this  is  the  sabstance  of  the  agreement.  It  is  most  con- 
Tenient,  also,  and  more  agreeable  to  the  the  natural  order  of  things  that 
this  should  be  done  by  the  seller  \  because  the  title  deeds  are  in  his  pos- 
aeseion,  and  without  them  a  conveyance  cannot  be  drawn.  Formerly, 
in  England,  the  conveyance  was  prepared  by  the  seller.  The  change 
which  has  taken  place  in  the  practice  in  that  country  is  mainly  to  be  attri- 
buted to  the  changes  which  surround  titles  of  land,  since  the  introduction 
of  the  mode  of  conveying,  founded  on  the  statutes  of  uses ;  but  even  now, 
it  is  incumbent  on  the  seller  to  famish  an  abstract  of  all  the  title  papers 
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Chap,  xn.  ^  custom  in  a  manor,  that  the  steward  shall  prepare 

^'X^ihat  stU  surrenders  for  a  reasonable  fee,  appears  to  be  valid.(c) 

^"^re  au  Eveu  if  a  contract  for  purchase  of  an  equitable  interest 

S^udf"'  can  in  itself  amount  to  a  conveyance  (d)  the  parchasei  is 

of'equiSHKe  entitled  to  a  formal  assurance,  if  such  appears  by  the  con- 


tract to  be  necessary  in  order  to  carry  the  intention  of  the 
parties  into  effect. (e) 
J?SJJiy?°      ^  we  have  already  seen,(/)  the  preparation  of  the 
wSuiM*of  'conveyance  is  not,  necessarily,  a  waiver  of  objections  to 
p^lfil      ^'  requisitions  upon  the  title. 

Whether         '^  ^^®  ^^^  ^^^^i  ^^^^  ^  purchascr  cannot  compel  the 
cim*i^^   vendor  to  get  in  an  outstanding  equitable  interest  by  a 
iDt^ll^A'deed  distinct  from  the  general  conveyance  ]{g)  it  is,  how- 
bnu^to     ever,  conceived  that  this  doctrine  must  be  applied  with 
i^lrota  ^'  hesitation  ;(A)  and  that,  subject  to  the  question  of  ex- 
pense,(t)  a  purchaser  may  generally  object  to  have  his 
conveyance  incumbered  with  matter  arising  from  the  com- 
plicated state  of  the  title  :{k)  indeed,  it  may  often,  espe- 
cially when  the  property  is  likely  to  be  much  sub-divided, 

(c)  Rex  V.  Rigge,  2  B.  dt  Al.  560 ;  Beg,  y.  Biskopstoke  {Lord  ofMamoj) 
8Dowl.P.C.608. 
{d)  But  see,  as  to  this,  supra^  p.  115. 
{e)  Feniter  v."  Hepburn^  2  Y.  &  C.  C.  C.  159. 
(/)  Supra,  ^.218. 
(g)  Reeves  v.  Gttt,  1  Bear.  375. 
(A)  Sug.  690. 

(i)  As  to  which,  vide  infra,  Ch.  XIII. 
Ik)  SeeJonesv.  Lewis,  11  Jur.  511 ;  and  1  De  G.  &  S.  345 ;  stated tn/ri. 


to  be  submitted  to  the  purchaser's  counsel.  It  is  evident,  however,  thai 
what  may  be  a  very  convenient  practice  in  England  may  be  very  inccB* 
venient  here.  In  the  present  situation  of  this  country,  there  is  no  difficulty 
in  preparing  a  deed  of  conveyance,  and  therefore  no  pretence  for  dispen- 
sing with  what  appears  to  be  the  plain  meaning  of  the  parties;  thai  is  to 
say,  that  when  the  seller  covenants  that  he  will  convey  the  title  to  the  par* 
chaser,  he  shall  himself  prepare  and  tender  the  deed  of  conveyance.  See 
Sweiizer  v.  Hummel,  3  Serg.  &  Rawle,  228 ;  Hudson  v.  Swift,  20  Johns. 
Rep.  27;  PuUer  v.  Hubbard  et  al,,  6  Cowen,  1 ;  Johnson  v.  IFjy**^  ^* 
Wend.  Rep.  48 ;  Green  v.  Reynolds,  2  Johns.  Rep.  207 ;  Jones  v.  Qard^%  ^® 
John.  266;  Parker  v.  Parmele,  20  John.  130 ;  Northrup  v.  Nortkrup,  6  Co*- 
en  Rep.  296 ;  SU>cum  v.  Despard,  8  Wend.  61 5 ;  Brown  y,  BeUows,  4  Pick. 
179  i  Hunt  V.  Livermore,  5  Pick.  Rep.  395 ;  Dana  v.^King,  2  Pick.  Rep- 
155. 
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be  most  desirable  to  avoid  any  reference  upon  the  con^y?.  ^*p-  ^"' 
ance  to  a  volaminous  although  apparently  satisfactory 
earlier  title.  *  ■  *   .  - 

So,  it  is  conceived,  that  (subject  to  the  question  of  ex-  May  requim 

V  t  •    \  1  '  jv    1        /»  f  confirmation 

pense)  a  purchaser  may  insist  on  keeping*  on  the  face  of  ^'Z^^.^^^^'^. 
his  conveyance  any  matter  which,  although  agreed  to  be  ^^^ 
waived  as  an  objection,  yet  tends  to  throw  a  doubt  up9n 
the  title ;  or  any  collateral  matter  which  may  hereafter 
embarrass  the  proof  of  the  title :  if,  for  instance,  trustees 
were  to  sell  under  circumstances  not  necessarily  appear- 
ing upon  the  face  of  the  conveyance,  but  amounting  to  a 
breach  of  trust,  and  the  cestuis  que  trust  screed  to  con- 
firm the  sale,  the  purchaser  might,  it  is  conceived,  insist 
upon  taking  this  confirmation  by  a  separate  deed ;  for  to 
include  it  in  the  conveyance  would  oblige  him  upon  a 
resale  to  prove  who  were  the  parties  beneficially  interest- 
ed, and  might  give  rise  to  questions  which  would  have 
been  wholly  immaterial  to  a  sub-purchaser  without  notice 
of  the  breach  of  trust. 

It  may,  in  fact,  be  laid  down  as  a  general  rule  in  pre-  aii  nnneeefl. 
paring  conveyances,  that  not  only  should  all  objectionable  and  parties 
*or  doubtful  matter  be  kept  oflT  the  title,  but  that  nothing  off  convey. 
should  be  brought  on  to  it  the  introduction  of  which  is  not      r*247] 
evidently  necessary  or  expedient ;  in  proportion  as  addi* 
tional  matter  is  introduced  into  a  deed,  and  additional 
persons  are  made  parties  to  it,  the  chances  of  some  error 
or  ambiguity  existing  in  it  are  increased. 

So,  a  purchaser  from  a  tenant  in  tail,  may,  it  is  submit-  WMnte«mj 
mitted,  insist  upon  the  property  being  disentailed  by  ase-  J^pJ^^^ 
parate  deed ;  and  may  reasonably  object  to  any  unneces-  ▼•y««»- 
sary  exposure  of  his  title  in  a  public  office. 

The  Lands  Clauses  Consolidation  Act,  1845,  and  the  ^^^ 
earlier  Railway  and  other  similar  Acts,  contain  statutory  gjj|^*^^. 
forms  of  conveyance  to  the  several  companies ;  but  the  gg/*"^***" 
use  of  these  forms,  in  preference  to  the  ordinary  instru- 
ments of  assurance,  is  not  obligatory,  or  usual ;  nor  does 
it  appear  to  be  expedient.(/) 

The  same  remarks  apply,  and  with  greater  force,  to  ^Jf*JjJy^ 

(0  Frend.  dt  Ware*a  Rail.  Conv.  133. 
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^^P-^^^  Oprtain  short  forms  authorizecl  by  acts  passed  ia  the  session 
mentary  of  1845  ]{m)  such  eoactmeQts  are  either  unnecessary  or 
1845.  mischievous  ;-^un necessary,  if  the  parliamentary  form 

would,  if  unauthorized  by  Parliament,  merely  express  ia 
fewer  words  the  meaning  of  the  forms  in  ordinary  use ; 
and  mischievous,  if  an  unnatural  and  secondary  meaning 
is  given  by  statute  to  words  which  are  prima  facie  clear 
and  intelligible  ;  for  the  effect  is,  to  increase  the  difficulty 
of  legal  documents  to  the  unprofessional  reader :  for  in- 
stance, a  lessee  who  has,  in  the  usual  way,  covenanted 
not  "  to  carry  on  any  trade  or  business"  upon  the  demised 
premises,  may  feel  a  reasonable  and  saving  doubt  whether 
he  is  safe  in  using  them  for  a  school  ;(n)  but,  unless  more 
addicted  than  is  customary  to  the  perusal  of  acts  of  Par- 
liament, he  probably  will  scarcely  suspect  that  such  an 
[*248 1  occupation  *is  forbidden  by  an  engagement,  not  to  ^  use 
premises  as  a  shop ;  which  is,  nevertheless,  the  statutory 
equivalent  to  the  ordinary  covenant.(o) 
incumbran.       Upou  a  salc  iu  lots  of  an  estate  subject  to  an  incum- 

CM,  upon  ft 

Bftie  in  lots  to  brance  which  is  to  be  paid  off  out  of  the  purchase-money, 
Mparate       much  expeusc  may  be  saved  by  taking  a  release  to  the 
vendor,  inlstead  of  making  the  incumbrancer  concur  in  the 
several  conveyances ;  and  this,  when  the  parties  are  on 
good  terms,  is  usually  acceded  to ;  although  it  might,  pro- 
bably, be  resisted,  either  by  a  purchaser,  or  by  the  incum- 
brancer. 
SS^S^oa       Where,  as  is  often  desirable,  a  subsisting  incumbrance 
chMe?0E«f)  is  to  be  kept  on  foot  for  the  purchaser,  a  mere  declaration 
teUrigned   of  intention  should  not  be  relied  on,  but  the  sum  itself, 
deeiimaoa    and  also  the  term  for  vears,  if  there  be  one  for  securing  it, 

of  trust  '  ' 

should  be  should  bc  assigncd  to  a  trustee  for  the  purchaser:  or  a 
declaration  of  trust  should  be  executed  by  the  incumbran- 
cei,{p)  and  the  legal  owner  of  the  term. 

^SS^r         And  it  may  be  remarked,  that  it  is  generally  inexpedi- 

(m)  See  8  &  9  Vict.  c.  119 ;  and,  as  to  Leases,  c.  124. 

(»)  See  Doe  d.  Bisk  v.  Keeling,  1  M.  &  Sel.  95. 

{o)  See  2nd  schedule  to  8  &9  Vict.  c.  124. 

(j>)  Medley  v.  Horton,  14  SioL  226, 229 ;  Watts  v.  Symes,  16  Sim.  640 ;  see, 
on  the  same  subject,  Coote  on  mortgages,  3rd.  ed.  394  j  9  Jana  Conr.  by 
S.  213, 214. 
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cnt,  and,  eventually,  false  economy,  to  comprise  several  chap,  xil 
distinct  estates  or  matters  in  a  single  deed.  [!bou7"be 

As  a  general  rule,  the  assignment  of  satisfied  tdrms  is  bfil^e' 
rendered  unnecessary  or  impracticable  by.  the  "act  of  8  ^^^^^ 
Sl  9  Vict.  c.  112:  the  act,  however,  does  not  appear  to  gT?/Sf«a.i 
extend  to  copyholds,  or  customary  freeholds  ]{q)  and  it  l^o'iHflt 
seems  doubtful  whether  either  the  1st  or  2nd  .section  ex-  •pp***'*   • 
tends  tb  any  hereditaments  other  than  "  land"  technically 
so  called,  (r) 

Where,  before  the  passing  of  the  act,  A.,  who,  although  ^J; 
not  in  facty  yet  believed  himself  to  be,  the  owner  of  a 
'freehold  estate,  mortgaged  it  to  B.,  and  an  old  term  for     {"^249] 
years  was  at  the  same  time  assigned  to  a  trustee,  in  trust 
for  B.  and  to  attend  the  inheritance,  it  was  held,  that  this 
term  could  not,  after  the  31st  December,  1845,  be  used  in 
ejectment  on  behalf  of  a  person  claiming  the  estate  by.  a        *  ^ 
title  paramount  to  that  of  A.,  although  it  might,  if  requi- 
site,  have  been  used  as  a  defence  by  B.(5) 

In  a  later  case,  where,  before  the  passing  of  the  .act,  a  Doer, 
term  was  declared  to  be  held  in  trust  for  securing  a  mort- 
gage debt,  (part  of  which  was  money  for  securing  which 
the  term  had  been  originally  created,  and  the  entirety  of 
which  was  secured  by,  as  was  supposed,  a  mortgage  of 
the  reversion  in  fee,)  and  subject  thereto  in  trust  for  A.  and 
B.,  who  were  supposed  to  be  entitled  to  the  equity  of  re- 
demption in  fee,  but  the  reversion  in  fee,  expectant  on  the 
term,  was  in  fact  vested  in  X.  under  a  prior  concealed  con- 
veyance, and  in  1847  A.  paid  off  the  mortgage,  and  sub- 
sequently brought  an  ejectment  against  X.  on  the  demise 
of  the  trustee  of  the  term,  the  Court  of  Queen's  Bench  in- 
timated a  doubt  whether  the  payment  of  the  sum  due  on 
the  original  security,  by  a  person  supposed  to  be  but  who 
was  not  in  fact  the  owner  of  the  equity  of  redemption,  ren- 
dered the  term  a  satisfied  term  within  the  2nd  section  of 
of  the  act :  and  held  that,  at  any  rate,  the  term  had  not 
become  attendant  on  the  inheritance,  either  by  express  de- 

(^)  See  Dav.  Concise  Conv.  Prec.  3rd  ed.  79. 
(r)  IHd.  75, 79. 

\$)  Doe  d.  Price,  16  M.  &  W.  603 ;  and  see  i^  v.  Moulsdale,  ibid, 
689. 
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Chap.  xiL  claration — there  having  be^  no  such  declaration — or  by 
construction  of  law, — for  the  trust  was  expressly  declared 
to  be  for  A.  and  B.,  who  had  not  the  inheritance,  although 

' ,  they  wef e'  si^posed  to  be  entitled  thereto  when  the  decla- 

';  ration  of  trust  was  executed, — and  that  the  term  was  there- 

fore still  in  existence.(^)    This  decision,  and  the  accom- 

r*2501  V^^y^^S  Jictum,  which,  if  correct,  *would  materially  re- 
strict the  operation  of  the  1st  section,  and  go  far  t&  reduce 
the  2nd.  section  of  the  act  to  a  dead  letter,  are  not  under- 
stood to  have  met  with  general  approbation,  or  to  have 
-  materially  affected  the  practice  of  conveyancers. 

(2.)  As  to  the  parties* 

hP^^n^to     ^^^  persons  whose  concurrence  is  necessary  in  order  to 
cqpTeyajce.  g^y^  j^  |]^g  purchascr  the  full  benefit  of  the  contract,  must, 
of  course,  be  parties  to  and  execute  the  conveyance.[I]l 

(t)  Doe  d.  Clay  v.  JoTieSy  13  Jur.  834. 


.1 


[1]  Where  a  deed  by  its  terms,  is  to  be  executed  jointly  and  severally, 
by  two  persons,  and  is  actually  signed  by  one,  such  party  is  bound  thereby. 
Adams  v.  Bean,  12  Mass.  Rep.  137.  Cutter  y.  WkUtewore,  10  lb.  44S. 
And  where  one  of  two  joint  tenants  formally  conveys  his  interest  in  the 
*land,  and  the  other  merely  at  the  close  of  the  deed  relinquishes  his  right 
to  the  estate,  but  both  execute  the  deed,  it  passes  the  estate  of  both.  The 
effect  would  be  the  same  where  a  particular  tenant  of  the  freehold,  and 
the  reqiainder-man  in  fee,  thus  join  in  a  conveyance.  IMhgow  v.  Kave- 
nak,  9  Mass.  Rep.  161. 

A  conveyance  made  by  attorney,  must  be  made  in  the  name  of  the  prin- 
cipal. And  where  a  deed  is  executed  by  three  attorneys  it  should  be  ac- 
knowledged by  all  of  them,  as  the  act  of  the  principal,  not  their  own. 
Fowler  v.  Shearer ,  7  Mass.  Rep.  19 ;  Bellas  v.  Hays,  5  8erg.  &  Rawle  427; 
Andrews  v.  Hooper,  13  Mass.  476 ;  7\nDnsend  v.  Coming,  23  Wend.  435; 
TovmseTid  v.  Hubbard,  4  Hill  351 ;  7  Watts,  116;  15  Conn.  Rep.  152;  5 
Dana,  394 ;  9  Ohio,  151 ;  2  McL.  543 ;  10  N.  H.  Rep.  470 ;  2  Serg.  & 
Rawle,  60. 

All  persons  may  convey  by  deed,  unless  subject  to  peculiar  disabUities. 
A  person  blind,  deaf,  and  dumb,  may  convey,  if  capable  of  understanding 
the  nature  of  the  transaction,  and  expressing  himself  by  signs  or  writing. 
And  a  deed  drawn  by  his  directions,  will  be  valid,  if  he  be  informed  what 
lands  are  conveyed  by  it,  though  not  informed  whether  it  contains  any 
covenants,  or  whether  it  is  a  deed  or  will.  Brown  v.  Brown,  3  Conn.  Rep. 
299.  The  deed  of  an  infant,  unless  apparently  beneficial  to  him,  is  either 
void  or  voidable.  It  was  the  ancient  doctrine  that  an  idiot  or  lunatic 
could  not  avoid  his  deed.  But  it  is  now  settled  that  the  deed  of  an  infant 
is  void,  and  also  that  of  a  lunatic,  unless  he  assent  to  it  on  recovering  his 
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And  if  the  title  be  such  that  judgment  creditors  could  ^^p-  ^"- 
at  law  take  the  property  in  execution,  this  alone  will  en-  <^(i<^[^p^^ 
title  the  purchaser  to  require  their  concurrence ;  even  al-  ^^°^^ 
though  equity  might  by  injunction  restrain  the  exercise  of  ^"J^^jhey 
their  legal  right.(t.)  -SS„^, 

And  where  it  is  a  term  of  the  contract  that  certain  spe-  ^^„,^\\^,j 
cified  persons  shall  concur,  the  vendor  cannot  decline  to  J^",^^ 
procure  their  concurrence  on  the  ground  that  they  are  in  SbindSJg."' 
fact  unnecessary  parties,  (t;) 

Upon  a  sale  by  a  mortgagee  under  a  valid  power  of  sale  JjJJ^^ 
duly  exercised,  the  purchaser  cannot  require  the  concur-  ^^iot^^' 
rence  of  the  mortgagor  ;{w)  although  by  the  mortgage  wquiS^SSi- 
deed  the  latter  agreed  to  join  in  any  sale,  if  required.(:2:)     mong^or.' 

Upon  the  sale  of  a  bankrupt's  estate,  he  is  usually  made  ^'J^Tt!?* 
to  convey  and  covenant  for  title  ;(y)  his  covenants,  how-  ^^i  wSi! 
ever,  are  obviously  of  little  value ;  and  it  would  seem  that 
he  cannot  be  compelled  to  execute  the  conveyance  :{z)  but 
the  Court  of  Bankruptcy  is  empowered(a)  upon  the  appli- 
cation of  the  assignees,  or  of  the  purchaser,  if  the  bankrupt 

(u)  Craddock  v.  Piper,  14  Sim.  310. 

(v)  Benson  v.  LamAf  9  Beav.  502. 

Iw)  day  V.  Sharpe,  Sug.  523 ;  Allen  v.  Martin,  5  Jur.  239,  R. 

(z)  Corder  v.  Morgan,  18  Ves.  344. 

(y)  Sug.  706. 

(z)  3  Dav.  Conv.  413. 

(a)  See  12  &  13  Vict.  c.  106,  s.  148 ;  and  6  Geo.  IV.  c.  16,  s.  78. 

reason.    And  such  deeds  may  be  avoided  by  the  heirs  of  the  parties. 
Webster  v.  Woodford,  3  Day  Rep.  90 ;  LazeU  v.  Pinnick,  1  Tyler,  247  j  Den 
r.  Moore,  2  South.  470. 

All  persons  may  be  grantees,  because  a  conveyance  is  presumed  to  be 
beneficial  to  the  purchaser.  Thus  an  insane  person,  or  an  idiot,  may 
be  a  grantee.  If  the  former  never  recover  his  reason,  or  after  recovering, 
never  affirm  the  deed,  his  heir  may  avoid  it.  But  an  affirmation  after 
sach  recovery  renders  the  deed  unavoidable.  If  an  infant  purchase  lands 
he  is  bound,  unless  after  coming  of  age,  he  waive  or  dissent  from  the 
deed.  But  unless  he  affirm  it  after  coming  of  age,  his  heir  may  disaffirm 
it.  An  alien  may  be  a  grantee  of  lands,  and  may  legally  hold  them,  until 
they  aie  claimed  by  the  state  by  escheat.  A  married  woman  may  be  a 
grantee,  but  her  husband  may  dissent  from  the  deed,  and  defeat  the  estate. 
If  he  die  without  doing  it,  or  even  after  expressly  assenting,  the  wife  may 
waive  the  deed.  And  her  heirs  may  do  the  same  unless  she  assented' 
after  the  husband's  death.  See  Hilliard  on  Real  Property,  vol.  2,  p. 
367,  273. 

39 
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^*P-  ^"-  •shall  not  try  the  validity  of  the  adjudication,  or  if  there 
shall  have  been  a  verdict  at  law  establishing  its  validity, 
to  order  the  bankrupt  to  join  in  the  conveyance;  and  if  he 
do  not  execute  it  within  the  time  directed  by  the  order, 
then  he,  and  all  persons  claiming  under  him,  will  be  stopped 
from  objecting  to  such  conveyance  ;  and  all  estate,  right, 
or  title,  which  he  had  in  the  property,  will  be  as  efifectu- 
aily  barred  as  if  such  conveyance  had  been  actually  exe- 
cuted by  him  :  the  order  would  appear  to  be  of  course  if  he 
do  not  dispute  the  validity  of  the  adjudication.(6)  It  seems 
doubtful  whether  a  purchaser  can,  in  ordinary  cases,  re- 
quire the  assignees  to  procure  such  an  order  unless  be  can 
throw  a  doubt  upon  the  validity  of  the  adjudication :  if  he 
himself  apply  for  it,  the  costs  would  seem  to  be  in  the  dis- 
cretion of  the  court.(c) 
whnTto  le  ^^  respects  dower,  in  cases  falling  under  the  new  law, 
partj*  the  concurrence  of  the  wife  is,  of  course,  unnecessary; 
the  conveyance  by  the  husband  alone  being  a  sufficient 
bar  :[1]  in  cases  falling  under  the  old  law,  it  has  been  held 
onlfST"**  that  the  purchaser  could  not  insist  on  the  wife's  concur- 
SlSi^r'mui"  ^^^^^  ^^  ^®  ^^^^^  obtain  an  assignment  of  a  legal  term  for 
re^y  on,  aa  a  y^j^jg  created  prcviously  to  the  right  of  dower  attaching 
upon  the  estate,  and  of  sufficient  duration  \{d)  inasmuch 
as,  if  ftie  wife  proceeded  for  her  dower  at  law,  she  could 
recover  it  only  with  a  casset  executio  during  the  tenn,and 
equity  would  not  remove  the  bar  :(c)  this,  however,  does 
not  seem  to  be  a  satisfactory  reason  for  the  doctrine ;  as 

(b)  Ex  parte  Bradstocky  1  Mon.  D.  &  De  6. 118. 

(c)  See  note  to  9  Jarm.  Conv.  by  S.  261. 

(d)  Sug.  541  ;  Mole  v.  SmUh,  Jac.  490 ;  MaatndreU  v.  jMattikfrtH,7  Vei 
567 ;  10  Ves.  246. 

(0  Sug.  541. 


[1]  In  England,  the  wife  is  not  entitled  to  dower  in  lands  sold  by  the 
husband  in  his  lifetime,  or  devised  by  will,  or  declared  by  will,  to  be  ex- 
empt from  her  dower ;  and  all  partial  estates  and  interests  created  by  the 
husband,  by  any  disposition  or  will,  and  all  debts  and  incumbrances  to 
which  his  lands  are  liable,  are  declared  to  be  effectual  against  the  cUin 
of  dower.  A  devise  of  any  estate  in  the  land  to  the  widow  bars  her  dow- 
er, unless  a  contrary  intention  be  declared,  but  not  a  bequest  of  persontl 
estate,  unless  an  intention  to  that  effect  be  declared.  Stat.  3  A  4  Wia« 
IV.,  c.  105. 
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not  only  was  the  purchaser  obliged  to  incur  the  expense  chap^m. 
of  keeping  the  term  on  foot,  but  he  would  have  had  to  pay 
at  least  his  own  costs  at  law  in  the  event  of  the  dowress 
availing  herself  *of  her  legal  remedy :(/)  and  it  would  ap-  [*252] 
pear  that  a  purchaser  can  at  any  rate  require  the  vendor 
to  ascertain,  if  practicable,  whether  or  no  a  liability  to 
dower  exists,  and  is  not  bound  to  be  satisfied  with  a  reply 
that  if  such  liability  exist  he  may  protect  himself  by 
means  of  a  term.(g')  It  has  been  recently  decided,  by  V. 
C.  K.  Brucey  that  an  old  term  for  years  which  upon  a  pur- 
chase prior  to  the  1st  January,  1846,  (when  the  8  &  9 
Yict.  c.  112(A)  came  into  operation,)  was  duly  assigned 
to  a  trustee  for  the  purchaser,  is  a  sufficient  protection  to 
a  sub-purchaser,  purchasing  on  or  after  the  ]st  January, 
1846,  against  the  dower  of  the  wife  of  the  original  ven- 
dor ;(i)  but  such  a  term,  it  is  conceived,  would  be  no  pro- 
tection to  the  sub-purchaser  against  any  claim  to  dower 
by  the  wife  of  such  first  purchaser ;  supposing  him  to 
have  been  seised  in  fee  on  the  1st  January,  1846.  Where  jointan. 
a  jointure  is  relied  on  in  bar  of  dower,  the  vendor,  it 
would  seem,  must  produce  a  satisfactory  title  to  the  join- 
ture land.(A:)[l] 

(/)  See  Mr.  Jarman's  note,  1  Jarm.  Conv.  by  S.  508. 

(g)  Major  V.  Ward,  12  Jar.  473,  V.  C.  W. 

(4)  Rendering  the  assignment  of  satisfied  terms  unnecessary, 

(i)  Bass  y.  WeUsied,  12  Jur.  347. 

(k)  Sag.  542. 

[1]  The  provisions  of  the  27  Hen.  8,  c.  10,  relative  to  jointure,  have 
been  very  extensively  incorporated  into  the  law  of  this  country.  It  must 
take  effect  immediately  on  the  death  of  the  husband ;  and  must  be  for  the 
wife's  life,  and  be  made  and  declared  to  be  in  satisfaction  of  her  whole 
dower.  If  the  jointure  be  made  before  marriage,  it  bars  the  dower;  but 
if  made  after  marriage,  the  wife,  on  the  death  of  her  husband,  has  her 
election,  to  accept  of  the  jointure,  or  to  renounce  it,  and  apply  for  her 
dower  at  common  law;  and  if  she  be  at  any  time  lawfully  evicted  of  her 
jointure,  or  of  any  part  of  it,  she  may  repair  the  loss  or  deficiency,  by  re- 
sorting to  her  right  of  dower  at  common  law.  In  England,  adultery  is  no 
forfeiture  of  the  jointure,  or  of  articles  of  agreement  to  settle  a  jointure, 
though  it  be  a  bar  to  dower.  A  conveyance  to  trustees  for  the  use  of  the 
wife,  after  her  husband's  death,  is  in  point  of  law  no  jointure ;  but  such 
a  settlement,  if  in  other  respects  good,  will  be  enforced  in  Chancery  as  an 
equitable  bar  of  dower.  It  seems  that  a  jointure  on  an  infant  before  co- 
verture, bars  her  dower,  notwithstanding  her  infancy,  on  the  ground  of  its 
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Q^.  xn. 

(3.)  As  to  the  recitals. 

£f^'^  A  difference  exists  among  conveyancers  as  to  the  legi- 
!bj^r^  timate  use  of  recitals :  some  practitioners  employing  such 
only  as  will  give  an  insight  into  the  interests  and  objects 
of  the  parties  to  the  deed,  sufficient  to  render  the  subse- 
quent parts  clear  and  intelligible  ;  while  others  introduce 
matter  which  although  clearly  irrelevant,  e,  g,^  the  recital 
of  the  probate  of  a  will  of  real  estate,  or  of  the  places  of 
burials,  marriages,  and  baptisms,  (fcc,  is  yet  calculated  to 
save  trouble  upon  future  investigations  of  the  title :  it  is 
[•253J  submitted,  that,  as  a  general  rule,  no  recital  'should  be 
admitted  which  has  not  a  logical  connection  with  some 
operative  part  of  the  draft,  and  that  the  purpose  of  the 
other  class  of  recitals  may  be  well  answered  by  a  memo- 
randum indorsed  on  the  deed,  and  signed  by  the  parties 
conversant  with  the  facts.[l] 

being  a  proyiaion  by  the  husband,  for  the  wife's  sapport ;  and  the  assent 
of  the  wife  has  been  held  not  to  be  an  operative  circomstancei  though  the 
ante-nuptial  contract  be  executed  by  the  infant  in  the  presence  of  his 
guardian.  An  equitable  jointure,  or  a  competent  provision  for  the  wife, 
in  lieu  of  dower,  if  assented  to  by  the  father,  or  the  guardian  of  the  infant, 
before  marriage  will  also  constitute  an  equitable  bar.  But  the  conrej- 
ance  before  marriage,  of  an  estate  to  the  wife,  to  continue  during  widow- 
hood, by  way  of  jointure,  or  if  made  to  depend  on  any  other  condition, 
will  not  bar  her  dower,  even  if  she  be  an  adult,  unless  when  a  widow,  she 
enters  and  accepts  the  qualified  fipeehold.  In  New  York,  it  is  provided 
by  statute,  that  if  "  an  estate  in  lands  be  conveyed  to  a  person  and  his 
intended  wife,  or  to  such  intended  wife  alone,  or  to  any  other  person  in 
trust  for  such  person  and  his  intended  wife,  or  in  trust,  for  such  wife  alooe, 
for  the  purpose  of  creating  a  jointure  for  such  intended  wife  and  with  her 
assent,  such  jointure  shall  be  a  bar  to  any  right  or  claim  of  dower;  and 
the  evidence  of  the  assent  of  the  wife,  shall  be,  by  her  becoming  a  ptity 
to  the  conveyance,  if  of  age,  and  if  an  infant,  by  her  joining  with  her 
father  or  guardian  therein."  N.  Y.  R.  S.  vol.  1,  741,  sees.  9  and  10.  The 
Stat.  27  Hen.  VIII.  has  been  substantially  adopted  in  Massachosetts, 
Connecticut,  Pennsylvania,  Ohio,  and  South  Carolina.  See  4  Kent  Com. 
54,  55,  56,  57. 

[1]  The  recital  in  a  deed  is  a  part  not  absolutely  necessary,  bat  com- 
monly used  to  explain  the  title  of  the  grantor,  and  the  circumstances  and 
reasons  of  the  conveyance.  The  recitals,  are  a  key  to  the  constmctioa 
where  the  operative  part  is  doubtfully  expressed ;  and  they  are  not  to  con- 
trol the  latter,  though  less  specific  than  the  recital,  where  the  plain  intent 
would  be  thereby  defeated.  Cole  v.  Patterson,  25  Wend.  456 ;  Sckemer- 
kam  T.  Negus,  2  HUl,  336  j  PtnoeU  v,  PoweU,  5  Dana,  170  j  Hanckk  t. 
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So,  in  disentailing  deeds,  whose  statutory  effect  is  inde^'^^P-^"- 
pendent,  not  only  of  the  motives,  but  even  of  the  expressed  dL^inb^in 
intention  of  the  parties,(m)  recitals  seem  to  be  in  general  ^u"!^^! 
useless,  and  therefore  inexpedient;  especially,  since- the 
enrolment  of  these  conveyances  in  a  public  office  is  open 
to  all  the  objections,  and  is  attended  by  few  of  the  bene- 
fits, incident  to  registration  of  titles  under  the  protective 
statutes :  a  simple  conveyance  by  A.  of  a  specified  estate, 
or  of  all  the  lands  held  by  him  as  tenant  in  tail  under  a 
specified  settlement  or  in  a  specified  locality,  and  the 
mere  consent  of  B.  as  protector,  either  generally  or  under 
the  limitations  of  any  specified  instrument,  are  quite  as 
effective,  and  in  the  general  as  intelligible,  as  they  would 
be  if  preceded  by  the  most  elaborate  statement  of  the  pre- 
vious title,  or  of  the  motives  which  induce  the  parties  to 
do  that  which,  when  done,  takes  effect  without  any  regard 
to  motive. 

In  a  late  case,  a  question  was  raised  and  not  decided,  ^^J!°4he' 
whether,  when  a  purchase-deed  contained  a  recital  of  the  ^|^r^' 

esiopi 
thent 

(i»)  Sec  3  and  4  Will.  IV.  c.  74,  s.  21. 


esiopped 
ifay. 


Byrne,  5  Dana,  514 ;  Doe  v.  Porterj  3  Pike,  18 ;  Crodnf  v.  Chase,  5  Shepl. 
Rep.  369.  A  general  recital  in  a  deed  will  not  conclude  a  party,  though 
a  recital  of  a  particular  fact  may  estop.  Huntington  y.  Hdvens,  5  Johns. 
Ch.  Rep.  23, 96.  It  is  a  well  settled  rule  of  construction,  that  a  recital 
cannot  control  the  plain  words  of  the  granting  part  of  a  deed.  lb.  As, 
-where  a  deed  of  assignment  by  a  debtor,  in  trust  for  his  creditors,  recited 
that  the  debtor  was  desirous  to  convey  his  property  to  secure  three  of  his 
creditors  who  were  mentioned  by  name,  in  full,  and  the  residue  for  the 
benefit  of  his  other  creditors ;  and,  in  the  body  of  the  deed,  the  assignment 
was  expressed  to  be  in  trust  to  pay  and  satisfy  those  three  creditors,  and 
three  others  who  were  named,  and  the  surplus  to  be  divided  among  the 
other  creditors,  it  was  held,  that  the  three  creditors  named  in  the  recital 
were  only  entitled  to  be  paid  rateably  with  the  other  three  creditors  men- 
tioned in  the  body  of  the  deed,  in  proportion  to  their  demands.  lb.  The 
lecitals  in  a  deed— so  far  as  its  efiect  and  operation,  the  responsibilities 
and  obligations  arising  under  it,  come  in  question,  are  conclusive  as  to 
the  value  of  the  consideration — not  as  to  its  nature  or  quality.  5  Dana, 
170.  To  give  a  deed  any  sensible  operation,  it  must  describe  the  subject 
matter  of  the  conveyance,  so  as  to  denote,  upon  the  instrument,  what  it  is 
in  particular,  or  by  a  reference  to  something  else  which  will  render  it 
certain.  The  want  of  such  a  description  or  reference  in  a  deed,  is  a  de- 
fect which  renders  it  totally  inoperative.  Kea  v.  Robeson,  5  Iredell's  £q. 
Rep.  373.    See  American  Chancery  Digest,  by  Waterman,  vol.  3,  p.  2. 
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Chap.  XH. 


[•254] 

Whether 

written 

afreemeat 

ehoutd  be 

recited  in 

Bubsequent 

deed. 


Becitale  of 
objections  in 
deed  of 
confirma- 

UOQ. 


YPendor's  title,  the  purchaser  upon  being  evicted  was  not 
estopped  from  questioning  the  accuracy  of  snch  recital  in 
an  action  on  the  covenants  for  title  :(n)  the  contrary  ap- 
pears, however,  to  have  been  decided  in  a  later  case  (o) 
where  the  court  held  that  where  a  recital  is  intended  to 
be  the  statement  of  one  party  only,  the  estoppel  is  confin- 
ed to  that  party ;  and  the  intention  is  to  be  gather  from 
construing  the  instrument. 

*Where  a  deed  is  executed  pursuant  to  a  written  agree- 
ment, it  is  generally  inexpedient  to  recite  that  agreement, 
and  so  bring  it  upon  the  title,  unless  it  be  material  to  the 
full  operation  or  validity  of  the  deed ;  as  in  the  case  of  a 
post-nuptial  settlement,  where  it  is  generally  proper  to  re- 
cite prior  articles,  in  order  to  show  that  the  settlement  is 
not  voluntary. 

Where  a  person  executes  a  deed  for  the  purpose  of  re- 
moving objections  to  the  title,  and  the  deed  merely  men- 
tions their  existence,  without  specifying  them  or  showing 
that  objections  have  been  withheld  from  him,  and  be  asks 
no  questions,  he  will,  as  between  himself  and  the  pur- 
chaser, be  bound,  although  in  fact  unaware  of  their  real 
nature  :{p)  and  it  is  presumed,  that  a  person  executing 
such  a  general  confirmation,  even  although  in  fact  de- 
ceived as  to  the  real  nature  of  the  objections,  would  be 
bound,  if  the  purchaser  had  no  notice  of  the  deception :  a 
general  confirmation  would  appear  to  be  the  most  eligible 
for  the  purchaser ;  but  the  party  confirming  should  insist 
on  the  particular  objections  being  specified,  and  should  in 
terms  confine  his  confirmation  to  their  removal. 


Coofidera- 


(4.)  As  to  the  consideraiion[l] — words  of  conveyance— 

and  parcels. 

Care  must  be  taken  in  preparing  the  deed  to  state  truly 


(»)  Young  v.RaincockjlC.B. 310. 

(o)  StrongkiU  v.  Buck,  15  L.  T.  22,  a  B. ;  14  Jur.  741. 

\p)  8Ve8.431. 


[1]  Though  a  consideration  is  in  general  essential  to  every  deed,  a  gift 
or  voluntary  conveyance  will  be  valid  as  between  the  parties,  and  can 
only  be  questioned  in  certain  cases  when  the  rights  of  creditors  and  sub- 
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the  consideration  paid  by  the  purchaser,  and  upon  which  ^^p-  ^'' 
ad  valorem  duty  will  have  to  be  paid ;  as  the  omissioa  to  tra"7^^. 

sequent  purchasers  are  concerned.  In  the  State  of  New-York,  every  con- 
yeyance  of  any  estate  or  interest  in  lands,  made  with  intent  to  defraud 
prior  or  subsequent  purchasers,  for  a  valuable  consideration,  are  void  as 
against  them,  unless  they  had  actual  or  legal  notice  of  the  fraud  at  the 
time  of  the  purchase ;  and  even  then,  the  conveyance  is  void  as  against 
such  purchaser,  if  the  grantee  in  the  voluntary  conveyance,  or  the  person 
to  be  benefitted  by  it,  was  privy  to  the  fraud.  N.  Y.  R.  S.  vol.  2,  p.  134. 
And  every  conveyance,  with  a  power  of  revocation  or  alteration  reserved 
to  the  grantor,  is  equally  fraudulent  and  void,  as  against  such  purchas- 
ers. Furthermore,  it  is  a  misdemeanor  to  be  a  party  or  pri^  to  any  con- 
veyance or  assignment  of  any  interest  in  lands,  goods,  or  things  in  action, 
or  any  rents  or  profits  issuing  therefrom,  or  to  any  charge  in  any  such  es- 
tate or  interest  with  intent  to  defraud  prior  or  subsequent  purchasers,  or 
to  delay,  hinder,  or  defraud  creditors.  2  N.  Y.  R.  S.  690,  sec.  3.  But  no 
conveyance  is  to  be  deemed  fraudulent  as  against  creditors  or  purchasers, 
solely  on  the  cround  that  it  was  not  founded  on  a  valuable  consideration, 
lb.  vol.  2,  p.  137,  sec.  4.  And  it  seems  that  a  bona  fide  purchaser,  for 
valuable  consideration  is  protected,  whether  he  purchases  from  a  fraudu- 
lent grantor  or  a  fraudulent  grantee ;  and  that  there  is  no  difference,  in 
this  respect,  between  a  deed  to  defraud  subsequent  creditors,  and  one  to  de- 
fraud subsequent  purchasers.  Anderson  v.  Roberts^  18  Johns.  Rep.  515 . 
Bridge  v.  Eggkston,  14  Mass.  Rep.  245;  Been  v.  Smith^'i  Mason, 252; 
Somes  V.  Brower,  2  Pick.  184 ;  Martin  v.  Cowles,  1  De v.  d&  Bat.  29 ;  VioUU 
v.  VuAeU,  2  Dana,  324 ;  Price  v.  Jenkin,  4  Watt's  Rep.  85. 

At  common  law,  a  deed  was  valid  without  consideration,  whether  it 
were  a  conveyance  of  land  or  a  contract  for  the  payment  of  money ;  for, 
being  made  with  deliberation,  the  will  of  the  party  alone  was  regarded  as 
consideration  sufficient.  So  a  feofiTment  was  valid  without  consideration ; 
or  if  any  was  implied  it  was  the  feudal  duty  or  service  resulting  to  the 
grantor.  And  in  Massachusetts  and  Maine,  it  seems  a  deed  may  be  con- 
strued as  a  feoffment' where  the  intent  so  requires.  Marshall  v.  i^'sA,  6 
Mass.  Rep.  24;  Emery  v.  Chaser  5  Greenl.  232 ;  Cfreen  v.  TliomaSf  2  Fairf. 
321. 

Where  the  consideration  of  a  deed  is  paid  to  a  third  person  by  direction 
of  the  grantor,  this  is  equivalent  to  a  payment  to  the  grantor  himself.  And 
even  a  subsequent  assent  to  this  form  of  payment  has  been  held  to  have 
the  same  effect.  LUhgovo  v.  Kavenagh^  9  Mass.  177;  7  Gill  &  John. 
661-7. 

The  consideration  is  of  two  kinds — good  or  valuable.  Money  is  the 
most  common  valuable  consideration;  but  it  may  consist  in  marriage 
also,  which  is  regarded  in  law,  in  the  light  of  a  pecuniary  advancement. 
A  good  consideration  is  commonly  the  affection  which  a  man  has  for  his 
children  or  relatives,  and  his  desire  to  promote  their  interest.  Equity  con- 
siders the  relation  of  parent  and  child  as  the  foundation  of  a  moral  obliga- 
tion, and  the  latter  as  a  creditor  of  the  former.  Payment  of  a  debt  is 
sometimes  classed  as  a  good  consideration.  2  Hilliard  on  Real  Property, 
275. 
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/^*P'™-  do  so,  ahhough  it  will  not  affect  the  suflSciency  of  the  stamp 
or  the  validity  of  the  deed,(9)  will  expose  the  parties 

(q)  Tilsley  on  Stamps,  1st  ed.  250. 

Where  a  deed  is  made  in  consideration  of  "  natural  love  and  affectioD," 
and  the  further  consideration  of  ''  one  dollar/'  parol  proof  may  be  admit- 
ted of  other  valuable  considerations.    Harvey  v.  Alexander^  1  Randolph, 
210.    A  wift's  parting  with  her  dower  right  in  real  property,  forms  a  suffi- 
cient consideration  for  a  subsequent  deed  conveying  other  property  for  her 
benefit.  lb.    The  parties  to  a  deed  are  estopped  from  denying  the  consid- 
eration stated  in  it.    But  i(  seems  another  auxiliary  consideration  may 
be  proved.    Potoeli  v.  Moiison  ^  Brimfield  Man,  Co.,  3  Mason,  347.    "  One 
dollar"  consideration  in  a  deed  of  trust,  though  sufficient  against  grantor 
as  against  creditors,  is  looked  on  as  nominal  only.     Ward  v.  Trotitr^  3 
Monroe,  3.    But  sufficiency  of  consideration  will  not  avail  when  the  in- 
tention is  fraudulent  and  unlawful,  for  it  \s  this  which  vitiates  the  deed, 
lb.  RusseWs  heirs  v.  Russellj  4  Dana,  42.    Although  personal  property  ac- 
quired by  marriage,  cannot  be  considered  a  valuable  consideration  to  sup- 
port a  subsequent  deed  for  the  benefit  of  the  wife,  yet  it  is  a  meritorious 
consideration,  and  the  deed  will  be  supported  or  set  aside,  according  to 
circumstances.    Harvey  v.  Alexander ^  1  Randolph,  219.    In  order  to  make 
a  valid  conveyance  of  land  under  the  statute  of  uses,  it  is  sufficient  if  any 
good  consideration  appears  upon  the  face  of  the  deed.   Bank  United  Stata 
V.  Housma/nf  6  Paige,  526.    A  deed  without  any  consideration  at  its  execu- 
tion, may  be  supported  by  parol  proof  of  a  subsequent  valuable  ccoisider- 
ation.    Banks  v.  Brown  etaLj2  Hill,  563.    The  relationship  between  the 
parties  is  sufficient  to  uphold  a  deed  made  ''  in  consideration  of  love  and 
afTection,"  from  a  husband  and  his  wife  to  the  husband  of  her  sister. 
Blakenby  v.  Hatton  et  al.j  3  Dana,  521.    A  deed  which  purports  to  have 
been  made  and  executed  for  divers  good  and  valuable  causes  and  consid- 
erations, and  also  in  consideration  of  the  sum  of  ten  dollars,  lawful  money 
of  the  United  States,  to  the  grantor  of  the  land,  paid  by  the  grantee,  is 
legally  operative  as  a  deed  of  bargain  and  sale.    Maccubbin  v.  Cromwdlt 
7  Gill  &>  Johns.  157.    The  liability  of  a  grantee,  as  a  surety  for  the  gran- 
tor, is  a  good  consideration  to  support  an  absolute  conveyance  of  land 
against  a  creditor  of  the  grantor.    Buffum  v.  Greeny  5  N.  H.  Rep.  71. 
The  acknowledgment  of  consideration  in  a  deed  is  no  estoppel.   The 
true  consideration  may  be  proved  by  parol.     Hickman  v.  McCurdf^ 
6  J.  J.  Marsh.  Rep.  555.    The  actual  payment  of  the  nominal  considera- 
tion expressed  in  a  deed,  is  not  necessary  to  the  validity  of  such  deed.   It 
is  sufficient  if  it  is  stated  in  the  deed  to  have  been  paid,  as  the  considera- 
tion thereof    Meriam  v.  Harsen,  2  Barb.  Ch.  Rep.  232.    As  between  the 
parties  to  a  conveyance,  where  a  mere  nominal  consideration  is  expressed 
in  such  conveyance  for  the  purpose  of  supporting  it,  a  court  ought  not  to 
allow  proof  to  be  given  of  the  non-payment  of  any  consideration  in  order 
to  destroy  the  deed.    lb.     [Vide  6  Paige's  Rep.  626 ;  Shep.  Touch.  223.] 
An  acknowledgment  in  a  deed  of  conveyance,  that  the  consideration 
money  has  been  paid,  cannot  be  contradicted  for  the  purpose  of  defeating 
the  conveyance,  but  for  any  other  purpose,  it  may  be  contradicted  like 
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\rho  prepare  the  deed  to  severe  penalties,  and  the  vendor  ^^^-  ^"^- 
to  an  action  by  the  purchaser  for  the  return  of  the  unex- 
pressed consideration  ;(r)  where  fixtures,  standing  'timber,      [*255] 
or  any  other  parts  of  the  inheritance  are  taken  at  a  valu-  S)i?bo%- 
ation,  its  amount  must  be  included  in  the  consideration ;  bllt'ito*"^ 
but  moveable  chattels .  which  pass  by  delivery  may  be  Astoeha^ 
handed  over,  and  receipts  may  be  given  for  them  and  for  by<biivei7. 
their  price ;  if,  however,  they  be  for  any  reason  assigned  * 

by  deed,  the  ad  valorem  duty  attaches,  and  their  price 
must  be  stated ;  and  it  would  appear  from  a  recent  case  lucitai  or 
that  the  recital  in  a  deed  of  such  sale  and  delivery  (which  ^«^^ 
has  been  very  frequent  in  practice)  renders  the  duty  pay- 
able, unless  the  articles  are  of  such  a  kind  as  would  come 
under  the  description  of  goods,  wares,  or  merchandize.(^) 
Upon  the  purchase  of  an  equity  of  redemption  the  mort- 
gage debt  is  subject  to  duty,  and  its  existence  must  there- 
fore appear  upon  the  face  of  the  deed  :(t)  where  free-  ^ppj^'^- 
holds  or  leaseholds  are  purchased  together  with  copyholds,  ^^^'^' 
at  an  entire  price,  it  is  necessary,  for  the  purposes  of  the  gSfpyh^^^ 
stamp  act,(t^)  to  apportion  the  price  between  the  copyholds  ^n^. 
and  the  other  property ;(/)  and  this  may  be  done  so  as  to 
reduce  the  duty  to  a  minimum,  without  any  regard  to  the 
actual  relative  value  of  the  estates ;  so,  where  estates  are 
purchased  by  two  or  more  at  an  entire  sum,  and  the  pur- 
chasers take  separate  conveyances,  or  where  estates  of  dif- 
ferent tenures  or  held  under  different  titles  are  purchased 
at  an  entire  sum,  but  are  conveyed  to  the  purchaser  sepa- 
rately by  separate  instruments,  the  purchase-money  may, 

(r)  See 48 Geo. m. c.  149, 89. i22 to 96;  55Geo.  III. c.  184,8.8;  GingeU 
▼.  PterJfciiM,  19  L.  J.,  N.  S.  Exch- 129.  See  also  13  and  14  Vict.  c.  97,  s  10, 
remitting  penalties  incarred  prior  to  the  20tli  March,  1850,  in  respect  to 
the  omission  from  leases  of  the  compensation  paid  by  the  lessee  to  the 
party  who  held  the  original  agreement  for  the  lease ;  see  AU,-Gen.  v. 
J9y^v»,  SExch.  662. 

(5)  HanfaU  v.  Hey,  2  Exch.  778. 

(/)  55  Geo.  III.  c.  184,  Sched.  title  "  Conveyance." 

(it)  Inasmuch  as  the  duty  upon  the  copyholds  is  charged  on  the  surren- 
der. 


any  other  receipt..   PrUchard  v.  Brown,  4  N.  H.  Rep.  397.    (See  Ameri- 
can Ch.  Digest,  by  Waterman,  vol.  2.  p.  4.)   . 
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[•266] 


Sale  in  con- 
■ideraiion  of 

•toAor 
gnitof 
annilt^. 


^^p-  XH'  for  the  purpose  of  diminishing  the  duty,  be  apportioned  on 
the  face  of  the  conveyances  without  regaid  to  the  actual 
value  of  the  estate,  or  (in  the  case  of  there  being  several 
'purchasers)  to  the  pecuniary  arrangemeDts  between  the 
parties :  but  under  the  new  scale  of  duties  only  a  very 
trifling  saving  can  be  thus  efiected. 

And  where  before  the  ILth  October,  1850,(i^)  the  con- 
sideration was  the  actual  transfer  of  a  sum  of  stock,  or  the 
grant  of  an  annuity  or  rent-charge  of  uncertain  duration, 
as  no  ad  vcUorem  duty  was  payable,  no  penal  liability  was 
incurred  by  omitting  to  state,  or  by  misstating  the  con- 
sideration :  and  this  seems  to  be  still  the  case  as  respects 
the  grant  of  the  annuity  or  rent-charge ;  but  under  the 
late  act,  where  the  consideration  consists  wholly  or  in 
part  of  any  stock  or  security,  the  value  thereof  is  to  be 
considered  as  purchase- money,  and  to  be  stated  in  the 
conveyance ;  and  is  to  be  ascertained  as  follows,  viz.,  in 
the  case  of  stock  in  any  of  the  public  funds,  or  any  Gov- 
ernment debenture  or  stock  of  the  Bank  of  England  or 
Bank  of  Ireland,  or  any  debenture  or  stock  of  any  corpo* 
ration,  company,  society,  or  persons  or  person,  pajrable 
only  at  the  will  of  the  debtor,  according  to  the  average 
selling  price  thereof  respectively,  on  the  day  or  on  either 
of  the  ten  days  preceding  the  date  of  the  conveyance,  or 
if  110  sale  shall  have  taken  place  within  such  ten  days 
then  according  to  the  average  selling  price  thereof  on  the 
day  of  the  last  preceding  sale  ;  and  in  the  case  of  a  mort- 
g&g^i  judgment,  or  bond,  or  a  debenture,  the  amount 
whereof  shall  be  recoverable  by  the  holder,  or  any  other 
security  whatsoever,  whether  payable  in  money  or  other- 
wise, then  according  to  the  sum  due  thereon  for  both 
principal  and  interest.(2r) 

In  the  case  of  a  conveyance  under  the  Lands  Clauses 
'Consolidation  Act,  or  any  Act  of  Parliament  containing 


Ooifipw* 
•ation  mo* 
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(lo)  This  date  should  be  inserted,  supra,  p.  109,  instead  of  10th  Oct. 

(x)  Schedule  to  13  &>  14  Vict.  c.  97 ;  quarcj  whether  either  this  or  the 
general  Stamp  Act  provides  for  the  case  of  a  conveyance  in  satisfactioii 
of  a  simple-contract  debt  already  btma  fide  due  to  the  purchaser  f  See, 
however,  CfingeU  v.  Fwrkins,  19  L.  J.  N.  S.  Ezch.  129.  Ab  to  the  amomU 
of  duty,  see  next  Chapter. 
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simaar  proTisions,  care  shoeld,  of  course,  be  taken,  that  '^P'  ^^- 
the  fliun  expressed  to  be  paid  as  the  consideratioa  for  the  ^\SS\^m3 
purchase  of  land,  does  not  include  money  paid  merely  by  *'™'i*°^' 
way  of  compensation  for  damage  to  adjacent  property  ; 
u  the  latter  amount  is  not  subject  to  duty. 

Except  in  the  case  of  a  feoffment  (a  mode  of  convey-  2^„^j 
ance  which  is  seldom  adopted  except  on  sales  by  a  cor-  j^'^J^^ 
poration)  it  has  become  unusual  to  insert  the  operative 
-words  of  conTeyance  ia  the  pest  as  well  as  in  the  pre- 
sent tense.(y) 

The  reference  to  the  statute  which  rendered  a  lease  for 
a  year  uimecessary,  although  still  of  frequent  occurrence,  P!J;\^„ 
is  tendered  useless  by  the  subsequent  enactment,  that  all  '^l^^ 
corporeal  teaements  and  hereditaments  shall,  as  regards 
the  conveyance  of  the  immediate  freehold  thereof,  be  held 
to  lie  in  grant  as  well  as  in  livery.(2:) 

It  is  still  the  general  practice,  even  when  the  purchaser  im^a  uw 
has  no  wife  to  whom  he  was  married  before  the  late  ub>ii>-. 

-  .WML     » 

dower  act  came  into  operation,  to  convey  the  estate,  if 
freehold  'of  inheritance,  t<J  the  ordinaryuses  to  bar  dower,      ["SSSJ 
ia  onlet  to  avoid  the  necessity,  on  fmnre  sales,  of  proving 
the  noQ-ezistence  of  any  such  wife ;  where,  however,  the 

(l)  Freehold  lands  in  poesessioa  in  the  AasIraliaD  Caloaies  are,  it  !■  ucalBUia 
ondentcxid,  generall]'  conTeyed  by  feoffmeni.  As  to  real  property  Id  the  ">™"»' 
East  Indies,  iM  Fnanan  t.  FiarlU,  1  Moore's  lad.  App.  305 ;  aod  Oar- 
JiHer  V.  Pdl,  I  J.  &  W.  33.  Except  in  Calcutta,  and  those  localities 
vbere  land  hat  been  acquired  and  subseqnentl;  sold  by  the  Indian  Qov- 
ernment,  there  docs  not  appear  to  be  any  real  estate  which  can  be  con- 
■klered  as  held  ia  fee  simple ;  the  ordinary  English  coDVeyaooes  are, 
howerer.generaMyadoptad  in  transactions  between  Eoropeane;  orcooise, 
in  preparing  in  England  a  conveyance  of  land  In  India,  treated  aa  Iree- 
hold,  the  receu  act*  vonld  not  enable  the  draftsman  to  dispense  vith  a 
leaae  fw  a  year;  as  to  the  forBs  of  conveyance  in  the  North  American 
OolMkfea,  and  West  India  Islands,  see  appendix  to  Burton's  Compendium, 
and  3  Jaim.  Cost,  by  8.  398  tt  xq.  Our  conrts  will  apply  the  general 
lav  (rf  this  coontry  (being  abstractedly  just,  and  not  exclusively  bonded 
on  any  peculiar  or  technical  role)  to  qaestionsrelallngtoland  in  a  colony 
where  a  different  system  of  jurlBpnideDce  prevails,  unless  it  is  shown  or 
suggested  that  the  laws  of  the  colony  are  different  on  the  point  in  qaes- 
tiaa :  Bentnck  v.  WilHiUc,  3  Ha.  1.  As  to  the  assurance  of  customary 
fteehold*,seeihelatecaseof  OroAonv.  Jiu<t;wi>,6  4.  B.  811,  and  autho- 
rities there  cited. 

(c)  8  A  9  Vict.  e.  106,  s.  3. 
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^''"p-"^-  draftsman  is  aware  that  no  such  wife  exists,  it  seems  to- 
be  sufficient  to  recite  the  fact ;    the  purchaser  himself 
should,  if  practicable,  be  the  releasee  or  feoffee  to  uses. 
bJJJt^l).         ^^  describing  the  parcels,  a  description  by  reference  to 
*™"'^'     a  schedule,  or  to  a  schedule  and  map,  has  become  as 
usual  as-it  i«  convenient.(a)    It  has  been  held  that  the 
%^«WMdof  a  manor  may  insist  upon  a  surrender  contain- 
^L  ing  a  substantive  description  of  the  tenements,  and  may 

^^ '  object  to  a  mere  reference  to  the  description  in  a  former 

'  surreiider.(//) 

Kiua,  fte..  In  a  conveyance  to  a  Railway  or  Waterworks  Com- 
juaS^f'or  P^nyi  if  within  the  provisions  of  the  recent  consoUdatioa 
corTpiuit'"  acts,  care  must  be  taken  to  specify  the  mines  and  miner- 
T^f^^±  als,  if  intended  to  be  included ;  for,  unless  actnally  spei^- 
tied,  they  will  notpass.(c) 

(5.)  As  to  the  eovenants.[l] 

The  covenants  for  title  are  that  part  of  the  draft  upon 
which  disputes  and  ciueations  of  difficulty  most  frequent- 
fa)  See,  aa  to  Che  effect  of  a  rsriance  between*  schedule  to  a  ctmver- 
ance  and  an  indaned  map,  UaetUyti  v.  Eari  of  Jtrtef,  11   U.  ft.  W. 

.   183 ;  and,  aa  to  the  schedule  and  map  restrictuig  the  descriptioii  iu  the 

body  of  the  deed.  Barton  v.  Daaa,  19  L.  J.  303.    See,  too,  the  1st  Repon 

of  the  present  ResixtnuloD  CoinmiaaioneTS,  recommending  maps  as  the 

basis  of  a  General  RegisteT. 

(i)  -nt  Qunm  Lard  afOt  Mamrr  a/  BUho^s  Stoke,  S  DowL  P.  C.  606. 

(0  See8*9Vict.c.20,s.T7;  10  4,  11  Vict.  c.  17,  s.  18. 

[I]  A  covenant  may  be  defined  an  agreement  or  obligation,  by  deed, 
to  do,  or  abstain  from  some  act  It  is  said  a  covenant  diSers  from  a  de- 
feasance, in  that  the  latter  provides  for  its  own  execDti<»i,  or  terminates 
in  itself,  while  a  coTenanl  is  something  to  be  performed  by  the  party  cove- 
nanting. But  a  covenant  maj  engage  that  something  has  been  already 
done.  And  a  covenant  of  this  description,  may  in  certain  cases,  operaie 
prospcctieely.  Hence,  if  an  officer  selling  real  estate  on  ezecntion  cove- 
nants that  bis  proceedings  have  been  according  to  law,  a  sabsequeBi 
neglect  to  return  the  eiecuUon,  is  a  breach  aC  snch  covenant.  HiUiaid 
«n  Real  Property,  vol.  3,  p.  363. 

In  New  York,  no  covenanlscan  be  implied  in  any  conveyance  of  real 
estate  whether  such  conveyance  contain  special  covenants  or  not.  N.  Y. 
R.  S.  VOL  1,73a  sec  140. 

The  tunal  penonal  covenants  inserted  in  a  conveyance  of  the  fee  an 
].  That  the  gtmnlor  It  lawfully  seized;  3.    That  he  has  good  right  to 
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ly  arise ;  they  are  of  considerable,  although,  perhaps,  to  ^^^  ^'^ 

a  purchaser,  of  rather  over-estimated  importance  to  the  ^bmiy^ki 

« 

convey ;  3,  That  the  land  is  free  from  incumbrances ;  4.  That  the  grantee 
shall  quietly  enjoy ;  5.  That  the  grantor  vfSi  warrant  and  defend  the 
title  agaiiist  aU  lawful  claims.    The  covenant  of  seizin,  and  of  a  right 
to  convey,  and  that  the  land  is  free  from  incumbrances,  are  personal  cove- 
nants, not  running  with  the  land,  or  passing  to  the  assignee ;  for  if  not 
true  there  is  a  breach  of  them  as  soon  as  the  deed  is  executed,  and  they 
beceme  ehoses  in  action  which  are  not  technically  assignable.    But  the 
c«veBant  of  warranty,  and  the  covenant  for  quiet  enjoyment,  are  prospec- 
tive, and  an  actual  ouster  or  eviction  is  necessary  to  constitute  a  breach 
of  them.    They  are  consequently  in  the  nature  of  real  covenants,  and 
they  run  with  the  land  conveyed,  and  descend  to  heirs,  and  vest  in  as- 
mgnees  or  the  purchaser.    The  general  covenant  that  the  grantor  will 
warrant  and  defend  the  title  is  also  a  personal  covenant,  binding  on  the 
personal  representatives  of  the  covenantor.    To  make  a  covenant  run 
with  the  land,  there  must  be  a  subsisting  priority  of  estate,  between  the 
covenanting  parties.    A  covenant  to  pay  rent  or  to  produce  title  deeds,  or 
for  rem|wal,  are  covenants  running  with  the  land.    All  covenants  con- 
cerning title  run  with  the  land,  with  the  exception  of  those  that  are  broken 
before  the  land  passes.    4  Kent,  470, 471,  472,  473. 

"  In  Pennsylvania,  Delaware,  Illinois,  Indiana,  Missouri,  Mississippi, 
and  Alabama,  it  is  declared  by  statute  that  the  words,  grant,  bargain  and 
sell  in  a  conveyance  in  fee,  shall,  unless  specially  restrained,  amount  to  a 
covenant  that  the  .grantor  was  seized  of  an  estate  in  fee,  freed  from  en-: 
cumbrances  done  or  suffered  by  him,  and  for  quiet  enjoyment  as  against 
his  acts.  But  in  Pennsylvania,  in  the  case  of  Qrawty  v.  Ewalk,  2  Bin- 
ney's  Rep.  95,  it  was  adjudged  that  those  words  in  the  statute  of  1715,  and 
the  decision  will  equally  apply  to  the  same  statutory  language  in  the 
other  states,  did  not  amount  to  a  general  warranty,  but  merely  to  a  cove^ 
nant  that  the  grantor  had  not  done  any  act,  nor  created  any  incumbrance, 
whereby  the  estate  might  be  defeated.  Upon  this  construction,  .the  words 
of  the  statute,  are  divested  of  all  dangerous  tendency ;  and  they  amount 
to  no  more  than  did  the  provision  in  the  English  statute  of  6  Anne,  c  35, 
sec  30,  upon  the  same  words.  It  may  not  be  very  inconvenient  that  those 
granting  words,  should  imply  a  covenant  against  the  secret  acts  of  the 
grantor;  but  beyond  that  point,  there  is  great  danger  of  imposition,  upon 
the  ignorant  and  the  unwary,  if  any  covenant  be  implied  that  it  is  not 
stipulated  in  clear  and  precise  terms.  In  New  York  it  was  decided  ia 
the  case  of  Frost  v.  Raymoikd^  2  Oaines'  Rep.  188  and  proved,  by  an  ex* 
amination  of  the  authorities,  that  the  words,  "  grant,  bargain,  sell,  alien, 
and  confirm"  did  not  imply  a  covenant  of  title  in  a  conveyance  in  fee ; 
though  the  word  "grant,"  or  the  word  '*  demise,"  would  imply  a  cove- 
nant of  title,  in  a  lease  for  years.  The  word  "  give,"  it  was  also  shown, 
in  that  case,  would  amount  to  an  implied  warranty  during  the  life  of  the 
feoffor.  But  this  doctrine,  though  deemed  soimd  and  applicable  in  those 
states  which  continue  to  be  governed  on  this  point,  by  the  common  law 
has  ceased  to  have  any  operation  in  New  York  under  the  provision  in 
the  Revised  Statutes.    In  North  Carolina,  and  Alabama,  the  words  "  give. 
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"^■^  solidilor  ttiey  are  important,  inasmuch  as  he  will  be  re- 
'^F^       sponsible  to  bis  client  for  permitting  him  unknowiagljr 
to  eater  into  improper  covenaats  •,{d)   or  for  nor  secu- 
ring to  him  those  to  which  he  is  entitled  from  the  other 
party. 
r*359]  "A  vendiir,  if  the  absolute  beneficial  owner,  enters  into 

iKuiasDured  the  usual  coTeDaots  that  he  has  good  right  to  appoint  and 
luietHiiet-    release,  assiga,orsurrender(as  the  case  may  be,  according 
as  the  estate  is  freehold,  feaaehold,or  copyhold,)  for  quiet 
enjoyment,  free  from  incumbrances,  and  for  further  assu- 

K.,iCO.(,)[IJ 

^i^JS^      It  is  usual  to  insert  in  a  conveyance  by  appointment  a 
^^'"   covenant  that  the  power  was  well  created  and  is  suheisi- 
ing ;  and  in  an  assignment  of  leaseholds,  a  covenant  that 
the  lease  was  a  valid  demise  and  that  the  term  is  subsist- 
ing ;  bat  diese  covenants  are,  in  effect,  comprised  in  the 

(i)  StoMutrdv.  VmUnnu,  10  Biag.49I. 
(«)  S«e  Ckurck  V.  Bnien,  15  Ves.  363, 304. 

H^M,  bargaJB,  and  kII,"  Ac.  do  not  Implj  mj  wunnty  of  iMr ;  and 
tbia  ti  the  CMiclQalon  vhich  soand  poUcf  woold  dictate.  To  ini))lr  corr- 
BKUta  at  ■WMmatj  thna  the  graating  wxinla  in  a  deed  i»  taaiing  tboae 
wnda  operate,  veiy  often,  m  a  trap  to  the  unwaiy."  4  Kpdi'*  Com.  473, 
474. 

The  effect  of  the  eoveuants  in  a  daed,  U  to  gfive  the  grantee  a  claim  for 
peconiary  damagci  in  caie  of  any  defect  in  the  title.  The  coTenanti  of 
■elsin,  a  tigkt  to  eoaytj,  Ac.  are  bitten  by  the  mete  existence  of  an  ad- 
Terae  title.  Bat  the  eorenanu  of  wanan^,  and  for  qniel  enjoymeDi,  ire 
Bot  broken  mull  the  adrene  title  la  actaallj  enforced  by  entry  or  acksow- 
ledgmenteftUle.    HiUiard  on  Real  Property,  toI.  3,  p.  3:j3. 

(Ij  If^  aays  Lmd  Eldon,  a  nun  corenanta  to  wU  a  fee  eim^de  estate  free 
bom  all  iiKiimlisances,  and  aaya  no  more,  it  ii  clear  that  covenant  carries 
in  gremie,  and  in  the  boMin  of  It,  the  right  to  proper  covenants.  Why  1 
Because  that  sort  of  engagement  has,  in  all  '■'"",  been  carried  into  eie- 
CBtion,  in  a  fonn  and  mode  which  alter  most  materially,  substantially, 
and  Importantly,  the  eSect  of  the  mere  conveyance.  If  no  more  is  done 
than  the  agreement  impoits,  the  conveyance  contains  express  covenants. 
It  is  pertbitlj  settled,  by  the  lav,  what  are  the  covenants  as  applied  to  the 
ease  of  a  veador  who  was  himself  a  purchaser  for  ralnableconsidenUoa; 
and  though  the  agreemeiu,  if  literally  execoted,  would  cany  all  ibe  ex- 
tensive obligation*  to  which  the  legal  wairanElGa  flowing  from  the  wonk, 
would  bind  the  vendor  aitd  hi*  hein,  yM  it  cannot  be  carried  into  eiecD- 
tion,  without  express  coveaanis,  mbstltnted  for  and  limiting  the  inidind 
ttovenanta.  In  such  a  case,  the  law  would  determine  what  are  ninal  ea- 
venants.    See  S  Sug.  on  Vend.  p.  301. 
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covenants  for  right  to  appoint  and  for  rightio  assign ;  and  ^*p  ^"- 
consequent! 7  are  often  omitted  :  the  vendor  of  leaseholds 
also  covenants  that  the  rent  has  been  paid  up  to  the  last  - 
day  of  payment,  and  that  all  other  the  lessee's  covenants 
have  been  performed  up  to  the  date  of  the  assignment 

The  covenants  of  such  a  vendor,  if  he  have  acquired  the  J^J^^ 
estate  by  purchase  for  money  or  other  valuable  considera*  Ji^lSI'" 
tion,  are  extended  to  the  acts  of  himself  (/)  and  parties 
claiming  under  him  :[2]  it  is  conceived,  that  marriage  is 

r 

for  this,  as  it  is  for  other  purposes,  a  valuable  oonsi^era-      ^ 
tion,  even  as  in  favor  of  collaterals  ]{g)  but,  in  practice,  it,    /  *  • 
is  usual  for  a  vendor  claiming  under  a  marriage  settlement 
to  covenant  against  the  acts  of  the  settlor  and  his  repre- 
sentatives.(A) 

It  appears  to  have  been  formerly  held  that  a  Court  of  ^^'^^ 

(/)  Sag.  702. 

(g)   Davenport  v.  Biskopp,  I  Ph.  698. 

(A)  9  Jarm.  Conv.  by  S.  375. 

[2]  This,  Mr.  Fearne  remarks,  is  a  practice  founded  in  reason,  where 
the  vendee  obtains  the  fuU  benefit  of  all  the  covenants  in  the  conveyance 
to  the  vendor,  to  the  same  extent  as  his  vendor  has  them,  by  obtaining  the 
possession  of  the  deeds  containing  those  covenants.    When  the  vendor 
has  parted  with  his  means  of  claim  or  remedy,  against  his  grantor,  for 
breach  of  his  covenants,  and  transferred  them  to  the  porchaser,  by  deli- 
very of  the  deeds,  and  such  vendee  comes  into  the  vendor's  place,  in  that 
respect,  by  the  acquisition  of  such  deeds,  it  woald  be  unreasonable  that 
the  vendor  should  make  himself  liable  for  any  such  breach.    He,  by  de- 
parting with  the  means  of  remedy  or  compensation,  must  be  nnderstood 
to  have  discharged  himself  from,  and  the  vendee,  by  accepting  those     ' 
means,  to  have  taken  upon  himself  the  peril  or  risk  of  such  breach,  and 
the  duty  of  enforcing  its  remedy  or  compensation,    Mr.  Fearne,  however, 
thought,  thai  where  a  vendor  retains  the  title  deeds,  he  is  bound  to  enter 
into  covenants  extending  to  the  acts  of  the  persons  against  whose  acts  he 
is  indemnified  by  the  deeds  in  bis  possession :  but  he  also  Ihought  these 
covenants  should  be  qualified  by  Uie  insertion  of  a  covenant  on  the  part 
of  the  purchaser,  that  in  case  any  claim  should  be  made  imder  the  ven- 
dor's covenants  against  the  acts  of  the  former  owner,  and  he  (the  vendor) 
should  produce  the  deeds,  in  order  to  enable  the  purchaser  to  avail  him- 
self of  the  covenants  contained  in  them,  then,  no  advaiAage  should  be 
taken  of  the  vendor's  covenants.    But  this  is  a  distinction  never  attended 
to  in  practice.    If  a  vendor  is  entitled  to  retain  the  deeds,  he  enters  into 
the  usual  covenant  for  the  production  of  them,  but  never  enters  into  more 
extensive  covenants  for  the  title,  on  account  of  the  retention  of  the  deeds. 
See  2  Sug.  on  Vend.  p.  301,  302. 
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Chap.  yiT.  Chancery  would  not  compel  a  vendor  to  enter  into  cove^ 
feSSJlSTaS!^    nants  extending  back  further  than  the  acts  of  the  last 
Sftuo^'St!  owner ;(i)  but  where  such  owner  himself  acquired  the 
estate  otherwise  than  by  purchase,  the  "  universal  and 
settled  practice  of  conveyancers'^*)  is,  to  make  the  cove- 
[*2601     nants  *extend  to  the  acts  of  all  prior  owners  up  to  and  in- 
clusive of  the  last  purchaser :  and  the  courts  would  pro- 
bably at  the  present  day  be  inclined  to  sanction  such  prac^ 
tice  by  decision.[l] 
SS^'JP^*"      The  owner  of  an  estate  sold  by  order  of  the  court,  or  by 
c^rt^or  by  hls  owu  trustcc  for  sale,  enters  into  the  same  covenants  as 
rufftiMM.      .^  j^^  himself  were  selling.(Z) 

Sm^'        It  appears  to  be  the  general  notion  that  landowners 
nuTto^  ^  agreeing  to  sell  land  to  railway  and  other  similar  compa- 
Company,     uies  must  cutcr  into  the  usual  covenants  for  title ;  the  lia- 
bility can  hardly  be  questioned  in  respect  of  land  which 
the  company  has  no  power  to  take  compulsorily ;  such  as 
land  required  for  extraordinary  purposes  ;(m)  but  as  re- 

(i)  Loyd  V.  CfriJUk,  3  Atk.  368. 

(k)  Sttg.  704. 

(0  Sug.  703. 

(m)  8  and  9  Vict.  c.  18,  ss.  12  and  13. 

-  —  -  —     --_-  ^ 

[1]  Where  a  vendor  does  not  claim  by  pnrchase  in  the  confined  accep- 
tation of  that  word ;  that  is,  by  way  of  bargain  and  sale,  for  money,  or 
some  other  valuable  consideration,  a  purchaser  is  entitled  to  reqniie  co- 
venants from  sach  vendor,  extending  to  the  acts  of  the  last  porchaser.  For 
instance,  if  I  sell  an  estate  which  was  devised  to  me,  and  the  devisor's  father 
purchased  the  estate,  the  covenants  for  title  are  extended  to  the  acts  of  the 
father.  And  a  person  claiming  under  a  voluntary  conveyance,  is  consi- 
dered in  the  same  light  as  a  devisee.  So  a  person  whose  estate  is  sold 
under  an  order  of  a  court  of  equity,  or  by  a  trustee  to  whom  he  has  con- 
veyed it,  upon  trust  to  sell,  is  bound  to  covenant  for  the  title,  in  the  same 
manner  as  he  must  have  done,  if  he  himself  had  sold  the  estate.  But 
although  the  practice  of  conveyancers  is,  to  extend  covenant  for  the  title 
to  the  acts  of  the  last  purchaser,  yet  the  Court  of  Chancery  appears  to 
hold,  that  a  person  not  claiming  by  purchase,  is  only  bound  to  covenant 
against  his  own  acts,  and  those  of  the  person  immediately  preceding  him. 
No  solid  reason  however  can  be  given,  why  any  line  should  be  drawn, 
and  the  covenants  should  extend  to  the  person  only,  who  immediately  pre- 
ceded the  vendor ;  and  however  the  Court  of  Chancery  may  act  upon  this 
rule  the  practice  of  the  profession,  which  has  established  a  leaMoable 
.  rule,  has  taken  too  deep  a  root,  to  be  easily  extirpated.  See  %  Sng.  on 
Vend.  302. 
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spects  land  which  the  company  has  power  to  take  com-  ^*p-  ^"- 
pulsorily,  the  landowner's  contract,  although  apparently 
voluntary,  is  scarcely  so  in  fact ;  and  his  liability  to  enter 
into  covenants  may  be  considered  doubtful  in  principle, 
and  not  supported  by  any  satisfactory  authority ;  for  in 
"  Re  the  London  Bridge  Actj^\n)  there  was  the  important 
fact — although  not  noticed  in  the  judgment — of  the  ena- 
bling act  having  been  obtained  by  the  vendors  pursuant 
to  an  agreement  with  the  purchaser :  it  is,  however,  be- 
lieved to  be  the  general  practice  for  such  owners  to  cove- 
nant ;  and  the  practice  would  probably,  if  necessary,  be 
supported  by  decision.  As  respects  landowners  who  have 
entered  into  no  agreement,  but  as  against  whom  the  en- 
tire proceedings  of  the  company  have  been  compulsory,  it 
is  conceived  that  they  are  not  bound,  and  do  not  in  ordi- 
nary practice  consent,  to  enter  into  any  covenant.(o) 

It  has  been  recently  decided  by  Sir  L.  Shad  well,  V.  0.,  LiabUityof 

,  V.      1  /.       i.  tenants  for 

that  the  first  and  second  tenants  for  life  of  a  settled  estate,  ufe  to 

'  covenant. 

selling  under  a  private  act  of  Parliament  which  they  them-  [*2611 
selves,  ^pursuant  to  an  agreement  with  the  purchaser,  had 
obtained  for  the  purpose,  were  bound  to  enter  into  the 
usual  covenants  for  title ;  the  court  assuming  that  upon  a 
sale  under  a  power  with  the  consent  of  the  tenant  for  life 
his  obligation  so  to  covenant  was  a  matter  of  course.(p) 

In  the  above  case  the  statutory  vendors  were  tenants  for  To  whose 

acta  their 

life  under  a  will,  and  the  covenants  for  title  were  extended  coyenanta 

'  should 

to  acts  of  their  testator ;  the  question,  whether  they  were  ^^^^ 
properly  so  extended,  does  not  appear  to  have  been  much 
considered ;  and  it  is  submitted,  that,  although  a  tenant 
for  life  or  other  owner  of  a  particular  estate  may  be  re- 
quired so  to  covenant  in  respect  of  his  own  beneficial  in- 
terest, yet  that,  as  respects  the  reversion,  (in  which  he  has 
no  beneficial  interest)  his  covenants  should  be  confined  to 
the  acts  of  himself  and  parties  claiming  under  him  ;  con- 
sidering the  present  frequency  of  such  sales  the  point  is 
one  of  some  practical  importance. 

(»)  Cited  infra. 

(/»)  Frend.  &  Ware's  Rail.  Conv.  136. 

(jf)  Be  London  Bridge  Ads,  13  Sim.  176, 179. 
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Chap,  xii.  Upon  a  sale,  by  husband  and  wife,  of  the  wife's  unset- 
coTenantfl     tied  freehold  or  copyhold  estate,  the  husband,  since  he 

on  sale,  by  ^''  '  ' 

Md^5?fe  of  either  does  or  may  receive  the  purchase-money,  covenants 
wife's  estata.  f^j.  ^j^j^  j^g  upon  the  salc  of  his  own  estate  :  and  if  there 

be  any  doubt  as  to  the  fact  of  marriage,  the  woman  should 
herself  enter  into  usual  covenants,  and  it  is  submitted  that 
a  purchaser  might  require  their  introduction. 
VhS^Si  not      ^^  *  general  rule,  fiduciary  vendors  only  covenant  that 
SSmwI^.   they  have  done  no  act  to  prevent  their  selling,  or  to  in- 
I^ISrt^in*^  cumber  the  property  ](q)  a  covenant  for  further  assurance 
cumbFancea.  ^^^jj  ggem  to  be  a  reasonable  addition,  and  is  often  at- 
tempted to  be  introduced ;  but  it  is  settled  that  trustees 
cannot,  as  defendants,  be  compelled  to  enter  into  it  :(r)  it 
has,  however,  been  held,  that  the  heir  at  law  and  assignees 
[*262]      *in  bankruptcy  of  an  intended  lessor  are  bound,  to  the 
extent  of  their  interests  in  the  property,  to  enter  into  spe- 
cial covenants  which  the  intended  lessor  had  contracted 
to  enter  into ;(«)  and  the  decision  would  apparently  apply 
to  the  case  of  an  agreement  for  sale  and  for  special  cove- 
Ruie,  whe-    nauts  by  the  vendor :  the  cases  seem  to  show,  that  where 

ther  unl-  ^  ' 

renal.  mere  trustees,  &c.,  have  themselves  entered  intp  the  con- 
tract, or  where  the  contract  of  the  party  whom  they  repre- 
sent is  sought  to  be  enforced  against  them,  the  rule  against 
their  entering  into  any  covenants  other  than  the  covenant 
against  incumbrances,  &c.,  is  invariable ;  but  that  it  is  not 
settled  whether,  if  they  themselves  come  into  equity  to 
enforce  the  contract  of  the  party  whom  they  represent, 
they  must  not  covenant  for  further  assurance. 

incumbran        ^q  incumbrancer  who  releases  the  estate,  whether  vol- 

eeireleanng.  ' 

untarily  or  in  consideration  of  payment,  only  covenants 
that  he  has  done  no  act  to  encumber. 
Crown  giree     ^  purchascr  from  the  Crown  can  require  no  covenants 

no  core-  *  * 

»««^         for  title.(0 

ooTenwito  Upon  a  sale  by  trustees  under  a  will,  for  general  pur- 
In'pStciie^  poses,  or  by  order  of  the  court,  the  purchaser  is  not  enti- 
"^"^-        tied  to  any  covenant  but  that  against  incumbrances ;  ex- 

(q)  11  Ves.  345 ;  Staines  v.  Morris,  1 V.  &  B.  8. 
(r)  WorleyY.fVaMpton.bliaLdeO. 
(5)  Page  v.  Broomj  3  Beav.  36. 
(0  Sug.  705. 
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cept  (in  the  case  of  a  will)  where  the  purposes  to  which  chap.  xn. 
the  purchase-money  is  primarily  applicable  have  since 
been  satisfied,  so  thaf  the  substantial  owners  are  in  fact 
ascertainable ;  in  practice,  however,  it  is  usual  in  any  case 
to  insert  covenants  by  the  parties  who  are  beneficially  en- 
titled in  any  considerable  amount  to  the  residue  of  the 
purchase-money.(t?)[  1] 

Any  covenant  intended  to  provide  for  a  defect  in  title  covenant 
which  appears  on  the  face  of  the  conveyance,  should  be  so  known 
expressed ;  if  the  defect  can  be  kept  off  the  face  of  the 

(v)  Sug.  704  et  seq. 

[1]  A  purchaser  is  not  entitled  to  any  covenants  for  the  title,  where  an 
estate  is  sold  by  trustees  under  a  will,  because  no  line  can  well  be  drawn, 
as  to  the  quarUum  which  would  make  a  person  liable  to  covenant ;  and 
therefore  if  this  rule  were  not  settled  a  person  who  only  took  a  small 
amount,  might  as  well  be  required  to  covenant,  as  one  who  took  a  large 
sum.    See  GranUand  v.  Wight,  5  Munf.  Rep.  295.    The  same  rule  ap- 
plies ex  necessUaie  where  an  estate  is  sold  for  similar  purposes,  under  an 
Older  of  a  court  of  equity.    If  a  different  rule  prevailed,  the  consequence 
would  be  that  the  estate  could  never  be  sold  by  decree,  until  an  account 
was  taken  of  all  the  debts  ]  because,  before  that  account  was  taken,  it 
could  not  appear  who  were  to  join  in  the  conveyance,  what  was  the  num- 
ber, and  in  what  proportions  they  were  beneficially  entitled.    In  both  these 
cases,  therefore,  the  purchaser  is  only  entitled  to  a  covenant  from  the  par- 
ties conveying  that  they  have  done  no  act  to  incumber.    Bat,  in  practice, 
all  the  cestui  que  trust,  whose  shares  of  the  purchase-money  are  in  any 
wise  considerable,  join  in  covenants  for  the  title,  according  to  their  re- 
spective interest.    The  rule  of  equity  on  this  subject  may,  of  course,  be 
altered  by  the  agreement  of  the  parties ;  and  Sugden  suggests  that  in  all 
agreements  for  purchase  of  estates  from  devisees,  &>c.  in  trust  to  sell,  the 
purchaser  should  stipulate  that  such  of  the  persons  entitled  to  the  pur- 
chase-money, as  he  may  require,  shall  join  in  the  usual  covenants  for 
title.    Where,  however,  the  trust  is  to  pay  debts,  or  trifling  legacies, 
which  will  exhaust  the  whole  of  the  purchase-money,  it  is  obvious  that 
such  a  stipulation  could  not  be  carried  into  efiect,  and  it  had  therefore 
l>etter  be  omitted.    It  is,  however,  by  no  means  settled,  that  cestuis  que 
trust  of  money  to  be  produced  by  the  sale  of  estates  devised  to  trustees  to 
sell,  cannot,  in  any  instance,  be  required  to  covenant  for  the  title.    Where 
the  moDey  to  arise  by  sale  of  the  estate,  is  absolutely  given  to  two  or  more 
persons,  they  are,  substantially,  owners  of  the  estate,  and  must,  accord- 
ingly, covenant  for  the  title.    So  even  where  the  money  is,  in  the  first 
place,  to  be  applied  in  payment  of  debts,  yet  if  they  are  all  paid  previously 
to  the  sale,  the  cestuis  que  trust  must,  it  is  conceived,  covenant  for  the  title. 
See  3  Sug.  on  Vend.  p.  302,  303. 
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^^'^p-  3"^-  *conveyance  (which  is  generally  the  case)  the  covenant 
should  be  entered  into  by  a  separate  instrument,(tr)  which 
should  refer  to  the  defect ;  or  there*  should  be  an  agree- 
ment signed  by  the  covenanter  admitting  the  existence  of 
the  defect,  and  stating  that  the  same  is  intended  to  be  in- 
cluded in  the  covenant.(dr) 

^SSion'     So,  a  covenant  for  production  of  title  deeds,  if  it  extend 

of  deeds.  ^Q  documents  not  noticed  in  the  conveyance,  should,  as  a 
general  rule,  be  entered  into  by  a  separate  deed;  the 
question  to  be  considered  is,  whether  any  document  cove- 
nanted to  be  produced  is  of  such  a  character  as  to  make 
it  desirable  that  it  should,  so  soon  as  practicable,  be  taken 
oS  the  title. 

Purchaser's  A  purchascr  is  entitled  to  a  valid  covenant  for  the  pro- 
^  '  ^'  duction,  and  probably  for  the  right  to  take  copies,(y)  of 
such  documents  of  title  as  are  not  delivered  over  to 
him  :(^)[1]  commencing  with  such  as  are  necessary  to 
show  a  marketable  title,(a)  and  excepting  such  copies  of 
court  roll  and  inrolled  deeds,  (if  inrolled  under  any  act 
which  makes  the  inrolment  evidence,)  as  are  not  in  the 
possession  or  power  of  the  vendor  ;(6)  in  the  absence  of 
agreement,  he  is  not  bound,(c)  (except  upon  a  sale  by  as- 
signees of  a  bankrupt,((2)  and,  perhaps,  cannot  be  advised 
to  assent  to  the  introduction  of  the  ordinary  proviso  for 
determining  the  vendor's  liability  upon  his  selling  the 
residue  of  the  property  and  procuring  a  substituted  cove- 
nant to  be  entered  into  by  the  person  who  will,  upon  such 
sale,  become  the  holder  of  the  deeds  ;  but  on  a  sale  by 

(tr)  Sug.  702. 

(a;)  Vidf  infra,  Ch.  XIV. 

(y)  Sug.  479. 

(z)  Barclay  y.  Raiiu,  1  Sim.  &  Stu.  449. 

(a)  Dare  7.  Twcker,  6  Ves.  460  j  Cooper  v.  Emmery,  1  Ph.  388. 

(*)  S.  C. 

(c)  Sug.  478. 

{d)  Ex  parte  Stuart,  2  Rose,  216,  L.  C;  where  the  court  stated,  gene- 
rally, that  the  assignees'  covenant  should  be  confined  to  the  time  of  their 
continuance  as  assignees. 

[1]  As  such  a  covenant  might  lead  to  inconvenience,  it  would  be  better 
not  to  require  it,  but  to  limit  the  price  to  be  paid  for  the  copies,  which 
should  be  the  mere  cost,  for  the  seller  is  not  to  make  a  profit  by  the  cove- 
nant. 
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fiduciary  ^vendors  it  is  usual  to  insert  such  a  proviso,(c)  ch*i>»  ^ni." 
and  its  insertion  should  be  stipulated  for  on  their  behalf. 

But  the  right  to  a  covenant  for  production  is,  as  a  gene-  ImTnuh^- 
ral  rule,  confined  to  those  documents  which  affirmatively  ^^'^^ 
evidence  the  vendor's  title,(/)  and  does  not  extend  to  those 
which  are  required  to  negative  mere  possibilities ;  it  ap- 
pears, in  fact,  to  have  been  decided  by  Sir  L.  Shadwell^     . 
y.  C.,(^)  that  a  purchaser  from  an  heir  at  law,  whose 
ancestor  left  a  will  not  affecting  the  property,  can  require 
no  covenant  for  its  production ;  this  decision  seems,  how« 
ever,  to  conflict  in  principle  with  that  in  a  case,(A)  where 
a  purchaser  from  an  heir  under  similar  circumstances, 
was,  upon  selling  again,  held  bound  to  produce  the  will  if 
in  existence  for  the  inspection  of  the  sub-purchasers. 

In  order  that  the  covenants  for  production  may  run 
with  the  land  in  respect  of  which  the  deeds  are  retained, 
it  is  necessary  that  the  covenanter  should  be  seised  of  the 
legal  estate  in  such  land  :(t)  this,  however,  is  a  point  not 
often  attended  to ;  and  if  a  purchaser  has  a  right  to  insist 
upon  it,  such  right  would  seem  to  involve  the  additional 
right  of  requiring  the  tittle  to  such  other  land ;  a  pur- 
chaser, it  is  conceived,  could  scarcely  be  advised  to  press 
the  point. 

The  vendor's  covenants,  if  the  estate  be  freehold,  should  with  whom 

Tondor's  CO* 

he  entered  into  with  the  grantee,  releasee,  or  feoffee  to  ▼enuns 

'^  '  '  should  been- 

uses  (if  any  :)  if  the  estate  be  copyhold,  it  appears  to  be  t«w<«inio. 

the  preferable  practice,  instead  of  taking  a  covenant  to 

surrender  with  covenants  for  title  and  production  in  the 

same  deed,  to  let  the  surrender  precede  the  execution  of 

the  deed  containing  the  covenant  for.  title  and  production ; 

*as,  if  the  former  course  be  adopted,  it  is  not  clear  that     [•2651 

the  covenants  will  run  with  the  bond.(Ar) 

On  the  other  hand  the  vendor  may,  in  certain  cases,  Puichawt 

(e)  5  Dav.  Conv.  595. 

(/)  Including,  of  course,  deeda  of  covenant  for  production  entered  into 
by  prior  vendors ;  Sug.  478. 

(jg)  Cooper  V.  Emery ^  cited  in  Hayes  on  Conv.  573, 3rd  ed. 
(A)  Stevens  y.  Owppy,  2  Sim.  &  Stu.  439. 

(f )  Sag.  479, 731 ;  even  then,  the  result  is  not  free  from  doubt ;  vide  iufra^ 
Ch.  XIV. 

ik)  3  Dav.  Conv.  306 ;  9  Jarm.  Conv.  by  S.  188. 
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Chap.  xiL  require  covenants  on  his  own  account,  for  it  may  be  laid 

covenants     dowu  as  a  general  rule,  that  whenever  he  is  persoDally 

subject  to  liabiUties,  either  in  respect  of  the  estate,  or  for 

the  performance  of  which  the  estate  stands  as  a  security, 

the  purchaser,  in  taking  the  estate,  must  undertake  the 

liabilities,  and  covenant  to  indemnify  the  vendor  against 

.     them. 

^  p««*»^      For  instance,  on  the  sale  of  an  equity  of  redemption  the 

redempuon,  purchaser  must  covenant  to  pay  the  mortgage  debt  and 

future  interest.(/) 
or  leaseholds  go,  ou  the  salc  of  Icascholds,  either  by  the  original 
lessee  or  by  an  assignee  who  has  entered  into  a  similar 
covenant  with  a  prior  owner,  the  purchaser  must  co?e- 
nant  to  pay  the  rent  and  perform  the  covenants  contained 
in  the  lease,  and  to  indemnify  the  vendor  against  the 
same.(w)[l] 

(I)  Ihid. 

(to)  Staines  v.  Morris^  1  V.  &  B.  8 ;  and  see  Close  ▼.  WUberfarce^  1  Bear. 
112 ;  Cochrane  y.  Robinson^  1 1  Sim.  378. 

[1]  It  has  been  held  that  a  purchaser  of  a  leasehold  estate  must  cove- 
nant with  the  vendor  to  indemnify  him  against  the  rent  and  coveDants  in 
the  lease,  although  he  is  not  expressly  required  to  do  so  by  the  conditions 
of  sale ;  and  it  will  not  vary  the  case  that  he  is  not  entitled  to  any  cot& 
nants  for  title;  for  example,  where  the  sale  is  by  an  executor  of  an  as- 
signee ;  but  as  assignees  of  a  bankrupt  selling  a  lease  which  was  vested 
in  him,  cannot  require  the  purchaser  to  enter  into  such  a  covenant  for 
their  indemnity,  or  the  indemnity  of  the  bankrupt.  And  although  a  par- 
chaser  is  not  required,  by  the  conditions  of  sale,  to  give  an  indemnity 
against  the  rent  and  covenants,  and  an  assignment  is  actually  execated 
without  any  indemnity  being  given ;  yet,  even  a  verbal  agreement  by  the 
purchaser,  before  the  sale,  to  secure  such  indemnity,  will  be  carried  into 
a  specific  execution,  if  it  be  distinctly  proved.  Where  a  vendor  is  only 
an  assignee  of  the  leasehold  estate,  and  is  not  bound  by  covenant  to  pay 
the  rent,  and  perform  the  covenants  in  the  lease,  his  liability  to  do  so 
ceases  upon  his  assigning  the  estate  over,  and  consequently,  in  such  case, 
there  is  not  anything  for  a  purchaser  to  indenmify  against.  It  has  been 
decided  that  the  assignee  is  liable  to  indenmify  the  lessee  who  assigned 
to  him,  against  breaches  during  the  time  he  (the  assignee)  is  in  posses- 
sion, although  he  has  not  covenanted  to  indemnify  the  lessee,  hot  not 
further.    See  1  Sug.  on  Vend.  p.  47,  and  autkoriHes. 

So,  although  a  purchaser  of  an  equity  of  redemption  enter  into  no  obli- 
gation, with  the  party  from  whom  he  purchases,  to  indemnify  him  from 
the  mortgage  money,  yet  equity,  if  he  receives  the  possession  and  has  the 
profits,  would,  independently  of  contract,  raise  upon  his  conscience  an 
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The  same  rule  would,  it  is  conceived,  apply  to  the  sale  ^^p-^"- 
of  freehold  laud  subject  to  quit-rent  which  the  vendor  is 
under  a  personal  liability  to  pay :  so,  where  a  vendor  of  JJbjM?^^^ 
freeholds  had,  on  his  own  purchase,  covenanted  to  ob-  wieliintlvSJ 
serve  the  covenants  entered  into  by  a  former  owner,  and  whiXvend- 
which  prohibited  building  upon  the  land,  he  was  held  to  ""  ** 
be  entitled  to  a  similar  covenant  from  a  purchaser  who 
bought  with  notice  of  the  restriction,  and  filed  a  bill  for       ^ 
specific  performaRce.(n) 

Upon  the  same  principle,  when  the  vendor  has.  cove-  For  prodne- 

'^  ^  *^     '  tion  of  deeds. 

nanted  with  a  former  purchaser  for  the  production  of  the 

deeds,  a  purchaser  of  the  residue  of  the  estate,  if  he  take 

*the  deed  must  covenant  for  their  production  to  the  first      [*2661 

purchaser.(o) 

Where  the  contract  for  sale  was  that  the  conveyance  Agreement 

agaioBi  using 

should  be  made  subject  to  certain  specified  stipulations  as  j.^^^,^ 
to  the  mode  of  building  upon  the  land,  and  also  to  "  a  ^'^iKS  of, 
covenant  on  the  part  of  the  purchaser,  his  heirs  and  as-  cu^^i!^ 
signs,  and  proper  provisions  for  securing  the  due  observ-  ^"^*^^* 
ance  and  performance  thereof,"  it  was  held  that  the  con- 
veyance should  contain,  not  only  the  covenant,  but  also  a 
power  for  the  vendor  or  his  representatives  to  enter  and 
remove  any  buildings  erected  in  breach  of  such  covenant, 

(n)  Moxkay  v.  Inderwick,  1  De  G.  &  S.  708. 
(o)  Vide  infra,  ch.  xiii.,  p.  314. 

obligation  to  indemnify  the  vendor  against  the  personal  obligation  to  pay 
the  mortgage  money ;  for,  having  become  owner  of  the  estate,  he  most 
be  supposed  to  intend  to  indenmify  the  vendor  against  the  mortgage.  But 
where  the  mortgage  was  secured  upon  the  estate  sold,  and  also  by  a  surety, 
and,  upon  the  sale,  the  purchaser  covenanted  with  the  seller  and  his  surety, 
to  pay  the  money,  and  to  indemnify  the  seller  and  his  security  from  the 
payment  of  it,  it  was  held  that  the  surety,  having  been  compelled  to  pay, 
could  not  recover  in  an  action  of  assumpsit  against  the  purchaser,  but  his 
only  remedy  was  by  an  action  by  the  seller  upon  the  covenant.  It  was 
considered  that  it  might  have  been  otherwise,  if  there  had  been  a  mere 
conveyance  without  any  covenant,  for  then  the  purchaser  would  have 
been  the  seller's  substitute,  and  the  surety  would  have  been  the  surety  of 
the  purchaser.  CrafU  v.  TriUan,  8  Taunt.  365;  2  Moo.  411.  And  if  a 
purchaser  who  has  not  obtained  a  conveyance  sell  to  another,  the  second 
purchaser  is,  without  entering  into  a  covenant,  bound  to  indemnify  him 
against  any  costs  incurred  in  proceedings  for  his  benefit.  See  1  Sug.  on 
Vend.  226. 
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and  to  retain  possession  until  payment  of  the  consequent 
expenses ;  but  that  he  was  not  entitled  to  have  a  term  for 
years,  or  a  rent  charge,  limited  to  a  trustee  by  way  of  se- 
curity for  the  performance  of  the  covenant.(p) 

Under  an  agreement  to  purchase  the  minerals  under  a 
given  surface,  the  price  to  be  payable  by  instalments,  and 
the  payments  to  be  accelerated  if  more  than  a  given  quan- 
tity of  minerals  be  gotten  from  time  to  time,  the  vendor  is 
entitled  to  a  covenant  in  the  conveyance,  reserving  to  him 
a  right  of  entry  for  the  purpose  of  ascertaining  the  state  of 
the  workings.(9) 

Under  an  agreement  to  purchase  land  in  consideration 
of  a  life  annuity,  <'  to  be  charged  on  the  land,"  the  vendor 
is  entitled  to,  not  only  the  charge,  but  also,  the  purchaser's 
covenant  for  payment.(r) 

And  a  purchaser  who  accepts  the  benefit  of  the  convey- 
ance, will  be  bound  in  equity  by  the  covenants  on  his 
part  therein  contained,  although  he  do  not  execute  iu(s) 

*(6.)  As  to  the  draft  and  engrossment. 

When  the  draft  has  been  approved,  any  alteration  made 
in  it  should  be  communicated  to  the  other  party  before 
engrossment  \(t)  where  the  alterations  merely  consist  in 
omissions  of  passages  introduced  by  such  other  party,  or 
can  otherwise  be  easily  pointed  out,  it  is  submitted,  that 
the  opposite  solicitor  (who  must  be  presumed  to  have  re- 
tained a  copy  of  the  draft)  would  not  be  entitled  to  a  ge- 
neral re-perusal;  this  is  a  question  which  sometimes 
arises  in  those  exceptive  cases  where  the  purchaser  has  to 
pay  the  vendor's  expenses. 

The  engrossment  is  made  by  and  at  the  expense  of  the 
purchaser;  the  ordinary  practice,  as  to  the  position  of  the 
indorsed  receipt  and  attestation  clauses,  should  be  adhered 
to ;  as  a  departure  therefrom  may  give  rise  to  questions 
with  future  purchasers.(t/) 

(p)  Ex  parte  Ralphs  1  De  Gex,  219 ;  see  the  form  given,  p.  238. 

Iq)  Blakesley  v.  Whieldon,  1  Ha.  176. 

(r)  Bower  7.  Cooper ^  2  Ha.  408. 

(s)  ITiKftWi  V.  L€<warrf,  3  Beav.  373. 

(0  1  V.  &  B.  16. 

(tt)  Kennedy  y.  Green,  3  Myl.  &  K.  699. 
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The  engrossment  is  .  the  property  of  the  purchaser ;  ^*p-  ^"' 
when  executed  the  vendor  has  a  lien  upon  it  for  unpaid  belongs  to 

purchafier. 

purchase-money,(tr)  but  his  attorney  has  no  hen  on  it  for 
costs.(jr) 

Where  the  engrossment  was  executed  by  the  vendors,  ^fdtSUf 
but  the  purchase  went  off  in  consequence  of  other  mate-  J^^ci^S^ 
rial  parties  refusing  to  execute,  and  the  vendors  made  no 
claim  to  it  as  a  deed,  the  purchaser  was  held  entitled  at 
law  to  recover  it  from  their  attorney,  they  being  allowed 
to  cancel  it;(y)[l]  this  decision,  however,  as  observed  by 

(tp)  Sug.  694. 

{z)  Ocenkam  v.  Esdaile,  3  Y.  &  J.  493. 

ly)  EsdaUe  v.  OxenAam,  3  B.  &  C.  225. 

[1]  In  the  case  here  cited,  the  conveyance  has  been  executed  by  the 
sellers,  and  remained  in  the  custody  of  an  attorney  of  theirs,  to  whom  it 
was  delivered  by  a  servant  of  the  sellers,  (without  any  particular  direc- 
tion as  to  what  was  to  be  done  with  it,)  who  had  given  it  to  the  servant, 
in  order  that  it  might  be  sent  back,  but  there  were  still  two  other  parties 
to  execute,  who  refused  to  do  so,  and  the  purchaser  gave  up  the  contract 
and  received  back  part  of  the  money  which  he  had  paid  in  respect  of  the 
purchase ;  the  purchaser  was  held  entitled  to  recover  the  deed  from  the  at- 
torney as  a  piece  of  parchment,  by  two  judges  against  one.    They  consi- 
dered that  the  property  in  deed  was  in  the  purchaser  before  the  execution 
of  the  seller,  to  all  intents  and  purposes,  and  that  he  had  not  lost  the  pro- 
perty by  the  execution  of  it  by  the  sellers,  who  had  no  right  to  execute  it, 
unless  the  other  parties  consented.    But  they  thgught  that  if  the  question 
were  to  be  considered  with  reference  to  the  document  in  the  character  of 
a  deed,  particularly  if  the  sellers  had  opposed  the  delivering  of  it  up,  there 
might  be  considerable  difficulty,  and  they  did  not  decide  that  the  deed 
might  not  be  cancelled,  but  the  purchaser  they  thought,  was,  at  all  events, 
entitled  to  have  the  deed  restored  to  him  in  a  cancelled  state,  and  that  be- 
ing so,  the  attorney's  unqualified  refusal  to  restore  it,  was  a  wrongful 
conversion  by  him.    And  although  cancellation  would  not  divest  the  es- 
tate, if  it  passed,  yet  the  deed  might  be  treated  by  a  jury,  as  an  escrow, 
and  the  sellers  would,  at  all  events,  have  been  bound  to  give  it  up,  on  the 
execution  of  a  re-conveyance  to  them,  at  their  own  expense ;  they  coukl 
not  retain  the  deed  altogether.    Mr.  Justice  Littledale  entertained  consi- 
derable doubts  whether  the  plaintiff  had  made  out  a  title  to  the  instrument, 
either  as  a  deed  or  a  parchment.    He  thought  the  plaintiff  had  no  right 
ID  it  as  a  deed,  and,  as  a  piece  of  stamped  parchment,  it  seemed  to  him 
that  when  the  purchaser  delivered  it  to  the  seller's  attorney,  to  procure 
the  execution  by  them,  he  lost  that  legal  property  which  would  enable 
him  to  maintain  trover.    The  deed  was  partially  executed,  and  he  thought 
that  until  all  parties  consented  to  rescind  the  contract,  the  deed  would  not 
revert  to  the  state  of  mere  pieces  of  parchment,  and  again  become  the 
property  of  the  purchaser  in  that  character.    If  he  had  possession  of  the 

42 


267  PREPARATION  OP  CONVEYANCE. 

chtp.  xn.  gif  ^^  Sugdeuj  "  depended  upon  the  instrument  having 
been  imperfectly  executed,  and  upon  the  sellers  not  intei- 

[*268]  posing  to  claim  any  interest  in  it  'J\z)  and  where  the  *deed 
has  been  executed  so  as  to  vest  the  legal  estate  in  the 
purchaser,  there  would  seem  to  be  a  difficulty  in  holding 
that  he  could  claim  to  retain  it  upon  the  contract  going 
off,  even  although  he  were  willing  to  execute  a  reconvey- 
ance. 

(z)  Bug.  695. 

deed,  he  might  perhaps  be  enabled  to  bring  an  ejectment,  and  the  jodge 
considered  that  the  attorney  (the  defendant)  had  not  any  right  to  cancel 
(he  deed.  "  Of  course"  says  Sugden,  (2  Sug.  on  Yen.  p.  293,)  "  a  pur- 
chaser, who  has  delivered  his  conveyance  to  the  seller  to  be  execnted  bf 
him,  so  far  qualifies  his  right  of  property  in  the  deed,  that  if  it  be  execu- 
ted, the  seller  has  a  right  to  retain  it  until  the  purehase-money  is  paid  or 
tendered ;  for  the  stamped  parchment  becomes,  by  its  execution,  a  deed, 
and  as  such,  would  vest  the  estate  in  the  purchaser,  and  the  possession  of 
the  deed  would  enable  him  to  recover  the  estate.  The  decision  in  Bf- 
daile  v.  OxenhaMj  depended  upon  the  instrument  having  been  imperfectlf 
executed,  and  upon  the  sellers  not  interposing  to  claim  any  interest  in  it; 
and  the  contract  having  been  rescinded,  what  might  have  been  a  deed, 
was  treated  as  a  spoiled  parchment.  The  Court  in  this  view,  it  appein, 
made  an  order,  in  substance,  that  the  deed  should  be  delivered  to  the  pur* 
chaser,  giving  to  the  sellers,  the  right  to  cancel  it,  but  cancelled,  or  oft*  \ 

cancelled,  it  was  to  be  delivered  to  the  purchaser. 
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Chap.  XIII. 

•CHAPTER  XIII. 

AS  TO  MATTERS  RELATING  TO  THE  COMPLETION  OF 

THE  PURCHASE. 

1.  The  execution  of  the  conveyance : — by  married  wo- 
tneuj  ^c. — conveyance  of  trust  estates  under  the  Trustee 
Act,  1850. 

2.  As  to  the  discharge  of  incumbrafices. 

3.  As  to  purchaser's  liability  to  see  to  application  of 
purchase-^money. 

4.  As  to  the  amount  payable  in  respect  of  purchase-m^o- 
ney — how  increased  or  diminished. 

6.  To  whom  and  how  the  purchase-money  should  be    . 
paid, 

6.  As  to  purchaser's  right  to  deeds,  attested  copies,  ^c. 

7.  As  to  matters  necessary  to  insure  the  fvXL  effect  of 
executed  conveyance  ; — registration,  inrolment,  4*c. 

8.  As  to  stamps. 

9.  As  to  costs. 

(I.)  The  veador  must,  if  practicable,  in  person  con-  ''^**J^*^'{""* 
vey,(a)  or,  as  respects  copyholds,  surrender(6)  the  proper-  p«"**- 
ty  ;  the  purchaser  need  not  rely  upon  a  power  of  attor- 
ney :  and  any  assurance  of  a  married  woman's  interest  in 
real  estate,  executed  under  a  power  of  attorney,  seems  to 
be  inoperaiive.(c)[l] 

Where,  on  the  sale  of  freeholds,  a  married  woman  joins  Jjf^JJgJ 
in  respect  of  her  estate  or  interest  not  settled  to  her  sepa-  S^SSTJSit 
rate  appointment  or  use,  her  acknowledgment  of  the  deed  K^^n^^r 
•under  the  3  <fc  4  WUl.  IV.  c.  74,  is  an  essential  part  of  ? y^lw!"* 

[♦270] 

(a)  2  Ves.  681.  »•  •■ 

(b)  MUchel  v.  Neale,  2  Yes.  679 ;  Noel  v.  Weston,  6  Mad.  50. 

(c)  GraAam  v.  Jaclaon,  6  Gt.  B.  811. 

-  —     —  - ■ -" -^ — ■ 

[1]  The  execution  of  the  wife's  deed  most  be  her  own  personal  act ;  if 
it  be  signed  with  her  name,  by  the  husband,  though  in  her  presence,  and 
by  her  direction,  it  is  not  a  compliance  with  those  statutes  which  require 
deeds  to  be  subscribed  by  the  grantor's  own  hand.  And  she  cannot  con- 
vey by  attorney.  Linslty  y,  Brmon^  13  Conn.  Rep.  192 ;  SumTier  v.  Co* 
nanlj  10  Verm.  Rep.  9.. 


#• 


270  MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE. 

^**p-  ^^^'  the  conveyance  ;(rf)  and  the  purchase  money  should  not 
be  paid  until  such  acknowledgment  be  perfected  .[I  J 

{d)  BWiMg  V.  Webb,  1  De  G.  &  S.  716 ;  Lassence  v.  Tiernef,  1  Mac.  dt 
G.672. 

[Ij  At  common  law,  the  conveyiLnce  of  a  feme  covert^  except  by  some 
matter  of  record,  was  absolutely  void,  and  in  England  the  wife  used  to 
,  pass  her  freehold  estate  by  a  fine,  and  this,  and  a  common  recovery  were 

the  only  ways  in  which  she  could  convey  her  real  estate.  Now  the 
English  law  is  changed,  as  to  the  mode  of  conveyance  of  the  wife,  by  the 
abolition  of  fines  and  recoveries,  and  the  wife  conveys  by  deed  with  her 
husband's  concurrence.  By  stat.  3  and  4  Will.  4,  c.  74,  for  abolishing 
fines  and  recoveries,  and  substituting  more  simple  modes  of  assnrance, 
provision  is  made  for  the  alienation  by  manned  women  by  deed.  It  is 
enacted  that  after  the  31st  of  December,  1833,  it  shall  be  lawful  for  every 
married  woman,  in  every  case,  except  that  of  being  tenant  in  tail,  by 
'deed,  to  dispose  of  lands  of  any  tenure,  and  money  subject  to  be  invested 
in  the  purchase  of  lands,  and,  also,  to  dispose  of,  release,  surrender,  or 
ii^inguish  any  power  which  may  be  vested  in,  or  limited,  or  reserved  to 
her  in  regard  to  any  lands  of  any  tenure,  or  any  such  money  as  aforesaid, 
or  in  regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  sock 
money  as  aforesaid,  as  fully  and  efiectually  as  she  could  do,  if  she  were 
Kfeme  sole  \  save  and  except  that  no  such  disposition,  release,  surrender, 
or  extinguishment  shall  be  valid  and  efifectnal  unless  the  husband  concor 
in  the  deed,  by  which  the  same  shall  be  effected,  nor  unless  the  deed  be 
acknowledged  by  her,  as  thereinafter  directed :  and  it  is  provided  that  the 
powers  of  disposition  given  to  a  married  woman  by  the  act,  shall  not  inter- 
fere with  any  other  powers.  In  ease  the  husband  is  a  lunatic,  or  otherwise 
incapacitated,  the  court  of  common  pleas  is  empowered  to  dispense  with 
the  husband's  concurrence,  except  where  the  Lord  Chancellor,  or  other 
persons  entrusted  with  lunatics,  or  the  court  of  chancery  shall  be  the 
protector  of  a  settlement,  in  lieu  of  the  husband.  2  Kent,  150 ;  S  Greenl. 
Cruise,  33,  34. 

^'  The  conveyance  of  lands  \>y  femes  covert  imder  the  government  of  the 
colony  of  New  York,  was  in  point  of  fact,  by  deed,  and  not  by  fine,  and 
upon  the  simple  acknowledgment  of  the  wife  before  a  competent  officer, 
without  private  examination.  Such  loose  modes  of  conveyance  were 
mentioned  in  the  act  of  the  16th  of  February,  1771,  and  were  confirmed ; 
but  it  was  declared  that  in  future,  no  estate  of  a  feme  covert  should  pass 
by  deed,  without  her  previous  private  acknowledgment  before  the  officer 
apart  from  her  husband,  that  she  executed  the  deed  freely,  without  any 
fear  or  compulsit>n  of  her  husband.  The  deeds  of  femM  covert,  in  the 
form  used  in  other  cases,  accompanied  by  such  an  examination,  and 
which  is  still  required  by  statute,  have  ever  since  been  held  sufficient  to 
convey  their  estates,  or  any  future  contingent  interest  in  real  property, 
and  fines  and  recoveries  are  now  abolished  by  statute  in  New  ^'ork.  if 
the  wife  resides  out  of  the  state,  she  may  unite  with  her  husband,  and 
ooavey  all  her  right  and  interest,  present  and  contingent,  equally  as  if 
•he  were  a  fevu  sole,  and  without  any  such  special  acknowledgment. 
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The  acknowledgment  is  to  be  made  before  one  of  the  ^*p-  ^^^ 
judges  of  the  superior  Courts  at  Westminster,  or  a  Master  Aeknowiadg* 

Nor  does  a  deed  by  the  wife  in  execution  of  a  power  or  trust,  require  a 
private  examination.  The  substitute  in  favor  of  a  conveyance  by  the 
wife,  of  a  deed  for  a  fine  or  common  recovery,  was  made  in  Maryland 
by  the  colony  statutes  of  1715,  1752  and  1766 ;  and  the  statute  law  of 
that  state  is  explicit  that  the  husband  and  wife  must  join  in  the  convey- 
ance. So  in  Massachusetts,  from  the  earliest  periods  of  the  colony,  the 
wife  with  the  concurrence  of  her  husband,  could  convey  her  estate  in 
fee,  by  deed  duly  acknowledged  and  recorded.  In  New  Jersey,  by  their 
early  colony  lands,  the  wife  might  convey  her  estate  by  deed,  provided 
she  was  previously  and  privately  examined  by  a  magistrate.  In  South 
Carolina,  Oeorgia,  and  Kentucky,  the  wife  conveys  in  the  same  way, 
and  in  Rhode  Island,  Connecticut,  Ohio,  Indiana,  Missouri,  and  North 
Carolina,  (and  this  is,  no  doubt,  the  general  rule,)  the  husband  must  join 
in  the  conveyance  by  the  wife,  and  slxe  must  be  separately  examined  be- 
fore an  officer.''    2  Kent,  151, 152, 153. 

It  seems  that  in  Maine,  New  Hampshire,  Massachusetts,  and  Connec- 
ticut, the  wife's  acknowledgment  of  a  deed  before  a  magistrate,  in  the 
comlnon  form  is  sufficient ;   but  that  in  nearly  or  quite  all  the  other 
slates,  it  is  necessary  that  she  be  separately  and  privately  examined.    Im 
Virginia,  it  has  been  held  that  the  private  examination,  or  something 
equivalent,  is  necessary  to  pass  merely  equitable  rights.    It  has  been     « 
sometimes  held  that  the  wife's  conveyance  may  be  effectual,  although 
some   statutory  requisitions,  merely  formal,  are  not  complied  with. 
Hence,  in  Ohio,  where  the  magistrate's  certificate  stated  only  the  sub- 
stance of  the  transaction,  this  was  held  safficient.     And  a  statute  of 
Pennsylvania  declares  valid  all  deeds  made  prior  to  September  1,  1836, 
though  the  certificate  be  defective.    A  similar  statute  exists  in  South 
Carolina.    But  substantial  deviations  from  the  form  prescribed  will  ren- 
der the  deed  invalid.    Thus,  where  a  statute  requires  the  wife  to  re- 
nounce her  right  to  lands,  in  the  manner  required  in  the  case  of  dower, 
and  to  renounce  all  her  estate,  interest  and  inheritance ;  a  renunciation 
of  aU  her  itUerest  and  estate^  and  also,  all  her  right  and  claim  of  dower ^ 
will  not  pass  her  land.    So  in  case  of  a  conveyance  by  a  husband,  in  his 
own  name,  of  his  wife's  land,  she  merely  signing  and  sealing  the  deed, 
"  in  token  of  her  relinquishment  of  all  her  right  in  the  bargained  pre- 
mises ;"  held,  her  interest  did  not  pass,  and,  after  his  death,  she  might 
maintain  a  writ  of  entry  for  the  land,  on  her  own  seisin.    And  no  amend- 
ment will  be  allowed  in  the  defective  acknowledgment  of  a  wife  upon 
parol  evidence.    Upon  the  same  principle,  a  usage  or  statute  authorizing 
a  married  woman  to  convey  her  land,  being  a  departure  from  the  com- 
mon law,  will  be  limited  strictly  to  an  actual  transfer  of  the  property. 
Thus  a  mere  agreement  made  by  her  to  convey,  though  made  for  valua- 
ble consideration,  and  with  consent  of  the  husband,  is  void  even  in 
chancery.    A  statute  of  Delaware  provides  that  the  wife  shall  be  bound 
by  no  warranty,  except  a  special  warranty  against  herself,  her  heirs,  and 
chase  claiming  under  her ;  and  a  statute  of  Kentucky,  that  the  wife's 
deed  shall  not  pass  her  estate,  but  "  shall  be  as  effectual  for  every  other 
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Chap,  xm.  jn  Chancery,  or  two  of  the  perpetual  Commissioners  ap- 
ilke^  **  ^  pointed  under  the  Act,(e)  or — where  by  reasoa  of  resi- 

(e)  Sect.  79. 


parpose,  as  if  she  were  immarried."    See  Hilliard  on  Real  Property, 
vol.  1,  p.  122, 123. 

In  Illinois,  if  the  examining  magistrate  does  not  personally  know  the 
woman,  her  identity  most  be  proved  by  one  witness.  In  Missouri,  the 
identity  is  to  be  proved  by  two  witnesses.  The  execution  of  the  deed 
must  be  the  wife's  own  personal  act ;  if  it  be  signed  with  her  name,  by 
the  husband,  though  in  her  presence,  and  by  her  direction  it  is  not  a 
compliance  with  the  statutes  requiring  deeds  to  be  subscribed  by  the 
grantor's  own  hand.  And  she  cannot  convey  by  attorney.  The  certifi- 
cate of  the  magistrate  must  show  that  in  her  examination  the  require- 
ments of  the  statute  were  substantially  pursued ;  and  in  the  absence  of 
fraud,  no  parol  proof  is  admissible  either  to  qualify  it,  or  to  supply  its 
defects  or  omission.  But  in  the  absence  of  proof  to  the  contrary,  it  will 
be  presumed  that  the  magistrate,  in  conducting  the  examination,  did  Ids 
duty,  in  making  her  acquainted  with  the  contents  of  the  deed.  See^ote 
.  to  Greenl.  Cruise,  vol.  2,  p.  34. 

In  Michigan,  Vermont,  Massachusetts,  New  Hampshire,  and  Maine, 
provision  is  made  by  which  the  wife,  if  deserted  by  the  husband,  without 
being  left  by  him  with  the  means  of  support,  may  be  authorized  by  the 
courts  to  sell  her  real  estate,  and  in  several  other  respects  to  act  as  a,  feme 
sole.     In  Massachusetts  and  Michigan  this  power  may  also  be  given, 
if  he  is  sentenced  to  the  state  prison.    In  Maine,  it  may  be  given,  if 
he  is  confirud  there.     In  New  Hampshire  it  may  be  given,  if  the  de- 
sertion  has  continued  for  three  months;  or  if  she  has  good  cause  of 
divorce  against  him ;  or  if  any  cause  exists  which,  by  lapse  of  time, 
may  ripen  into  just  ground  of  divorce.    In  Main  and  Massachusetts,  a 
married  woman  coming  into  the  state  to  reside,  her  husband  never  hav- 
ing lived  with  her  in  the  state,  may  make  valid  conveyances,  and  do 
other  acts  as  a.  feme  sole.    And  the  principle  is  now  generally,  if  not  uni- 
versally established  in  the  United  States  as  a  necessary  excepiicNi  to  the 
rule  of  the  common  law  disabling  a  feme  covert  to  contract  or  sue  alone, 
that  where  the  husband  was  never  within  the  state,  or  has  gone  beyond 
its  jurisdiction,  has  wholly  renounced  his  marital  rights  and  duties,  and 
deserted  his  wife,  she  may  make  contracts,  and  sue  and  be  sued  as  a  feme 
sole.    The  same  principle,  it  is  presumed,  wUl  enable  her  to  convey  her 
own  real  estate  where  no  other  provision  has  been  made  by  statute.    But 
to  accomplish  this  change  in  the  civil  relations  of  the  wife,  the  deseition 
by  the  husband  must  be  absolute  and  complete ;  it  must  be  a  volimtaiy 
separation,  form,  and  abandonment  of  the  wife,  embracing  both,  the  &ct 
and  intent  of  the  husband  to  renounce  de  factOf  and  as  far  as  he  can  do  it, 
the  marital  relation,  and  leave  his  wife  to  act  as  a  feme  sole.     Such  is 
the  renunciation,  coupled  with  a  continued  absence  in  a  foreign  state 
or  country,  which  is  held  to  operate  like  an  abjuration  of  the  realm.    lb. 
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dence  beyond  seas,  or  ill  health,  or  any  other  sufficient  ^'p-  ""•■ 
cause,  the  married  woman  shalt.be  prevented  from  so  ac- 

The  following  decUiona  lelalive  lo  Ihe  iransfeiriDg  of  the  wife's  estale 
by  deed,  comprise  Ihe  American  law  on  (he  subject: — 

The  deed  of  a/em*  covert,  lo  be  valid,  must  be  eiecnted  by  her  and  hw 
hniband.  Stolon  v.  Pickering,  3  Randolph,  468  ;  T\ompim  v.  PeebU'i 
Afiri,  6  Dana,  391.  There  must  be  a  privy  eiamination  lo  pass  Ihe  title 
ol  i  fcTiu  covert  obligee,  io  a  conveyance  bond.  SUeh  v.  Lewis,  1  ManrO!?, 
49.  k  feme  covert  must  relinqu iah  ber  equitable  as  well  as  legal  liglir  w- 
parately  and  apart  from  her  hnsbaod.  CoanU  r.  Oeiger,  1  Call,  19i).  A 
deed  of  a  married  woman  to  a  guardian  of  her  infant  husband  is  Vrnked 
npoD  with  jealousy,  and  the  couti  will  require  a  personal  examinatimi  ni 
the  wife  [o  know  ifit  bedone  wilhout  coerciim.  Fenii  v.  BnuK,  1  h'Aw. 
5"^.  A  different  rule  seems  to  have  been  established  in  Tennessee 
court  there  held,  that  a  court  of  chancery  has  no  jurisdiciion  lo  ici 
into  the  regulariiy  of  a  privy  examinaiiou  of  a  feme  covert,  lo  a  deei  I 
cnted  by  her.  OmfMi  v.  TTiU,  3  Yerger,  548.  The  wife's  equity  in  Land 
may  be  conveyed  by  her  aikd  her  husband  daring  coverture,  by  privy  ex- 
amination, and  recording  the  deed  in  the  proper  office.  WAUaier  v.  Blair, 
3  J. }.  Marsh.  341.  Aconveya&cebya/«iiKci>i>erf  with  warranty,  although 
acknowledged  according  to  the  statnie,  will  not  operate  by  way  of  estop- 
pel, so  as  to  pass  to  her  grantee,  her  snbsequentty  acquired  interest  in  the 
property  conveyed.  TVai  v.  WiwiMurrtl,  3  Paige,  470.  The  deed  of  a /one 
eoveri  will  pass  no  interest  in  her  land  except  in  her  separate  estate,  un- 
less her  privy  acknowledgment  is  recorded  in  proper  time,  WHlaker  v. 
Blair,  3  J.  J.  Marsh.  Sll ;  Hepittm  v.  Duioii'  Uttee,  12  Peters,  345.  So  also 
in  South  Carolina  :  where  a  feme  covert  joins  her  husband  in  a  convey- 
ance, and  renounces  her  inheriiance  accordicg  to  the  act  of  1796,  the  re- 
atmciation  is  notcomplete  and  legal  untilrecorded;  and  if  it  has  not  been 
recorded  within  the  lime  prescribed  by  the  registry  act,  It  is  absolutely 
void.  BUiegai  v.  HarUy,  I  Hill,  110.  A  deed  from  a  hnsband  and  wife 
without  her  privy  ezamioation  and  relioquishment,  is  nllerly  void  as  to 
her;  and  furnishes  no  consideration  to  support asubsequent  conveyance, 
ffiirtwy  V.  Pwij,  1  Munf  518.  And  if  a/emewwrt  be  privily  examined, 
bet  covenant  for  further  assurance  in  a  deed  is  obligatory,  and  a  specific 
execution  will  be  decreed.  Nelsoit  v.  Haraoed,  3  Call,  384.  The  act  of 
Maiyland,  directing  the  acknowledgment  of  the  wife  as  grantor  in  a  deed, 
la  prescribed  for  her  benefit,  and  a  literal  compliance  with  the  speciHed 
form,  haanever  been  required.  Yimn^  v.  TTtt  Slafe,  TQillA  Johns.  353. 
A  deed  of  husband  and  wife,  where  the  privy  eiamination  of  the  wife  is 
lAken  before  the  acknowledgment  of  both,  is  void.  GiUkrist  v.  Buie,  I 
Dev.  &.Balt.  359.  A  deed  o(  a  feme  covert,  to  be  valid,  must  be  executed 
by  the  husband  also.  But  if  it  appears,  by  sufficient  evidence,  that  the 
deed  waBeiecniedby  a/«n<«OTvr(,  ilwouldbe  completely  valid  as  to  her. 
if  it  appears  by  the  testimony  of  even  a  single  witness,  that  it  has  been 
execol^  by  the  husband  also.  Sexion  v.  Pickering,  3  Randolph,  468. 
There  must  be  a  privy  examination  lo  pass  the  lllle  of  a. feme  arcerl  ob- 
ligee in  a  conveyance  bond.  RaberU'  keirs  v.  EliiM's  ieirs,  3  Monroe,  3ff7. 
A  conveyance  by  a  feme  cocert  with  warranty,  allhougb  acknowledged 
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*^p-  ^^  knowledging  ihe  deed — before  special  commissioners  to  be 
appointed  by  the  Court  of  Common  Pleas.(/)    Where  a 

(/)  Sect.  83. 

according  to  the  statute,  will  not  operate  by  way  of  estoppel,  so  as  to  pass 
to  her  grantee  her  subsequently  acquired  interest  in  the  property  convey- 
ed.     "JTboI  v.  Woodworth,  3  Paige,  470.    The  fee  simple  interest  of  a /me 
covert,  in  lands  belonging  to  her  in  descent,  cannot  be  taken  from  her  and 
Tested  in  another  person,  without  her  previous  assent  thereto,  givea  upon 
private  examination  before  a  competent  authority  to  make  such  examina- 
tion.   Lasseter  v.  TWn^r,  1  Yerger,  413.    A  deed  of  lands,  executed  by  a 
feme  covert,  together  with  her  husband,  but  not  acknowledged  by  her,  pur- 
suant to  the  statute,  conveying  lands  belonging  to  the /me,  and  the  pay- 
ment of  the  consideration  money  by  the  grantee,  is  not  such  an  agreemeot 
to  convey  as  will  be  enforced  against  the  heirs  at  law  of  the /me,  by  a 
decree  for  specific  performance.    Martin  v.  DioeUy,  6  Wend.  9.    In  Ken- 
tucky, a  deed  executed  by  a  feme  covert  who  is  examined  privately,  by 
the  clerk  out  of  court,  is  sufficient  to  pass  her  estate.    Pendergatt  v. 
Gteathmey,  2  A.  K.  Marsh.  67.  A  feme  covert,  in  consideration  of  a  creditor 
of  her  husband  giving  him  further  time  to  pay  his  debt,  executed  a  deed 
jointly  with  her  husband,  in  form  a  mortgage,  of  real  estate,  to  secure  its 
pajrment.    This  deed  was  not  acknowledged  according  to  the  acts  of  as- 
sembly in  relation  to  conveyances  of  land  hyfeme  covert  granton;  nor 
did  it  purport  to  be  in  execution  of  a  power  reserved  to  her;  bat  beiDg 
for  property  in  fact  held  fo^  her  separate  use,  which  he  had  a  right  to  con- 
vey  as  a/eme  sole,  was  considered  in  equity  as  creating  a  specific  lien; 
and  enforced  accordingly*    Brundige  v.  Poor,  2  Qill  Sl  Johns.  1.    A  cer- 
tificate of  a  privy  examination  of  a  feme  covert  to  a  conveyance  of  real 
estate,  by  husband  and  wife,  states  that  the  feme  made  her  acknowledg- 
ment of  the  conveyance  of  the  land,  freely  and  voluntarily ;  and  t^nt  she 
was  willing  that  the  same  should  be  recorded,  without  stating  that  she 
had  willingly  signed  and  sealed  the  deed ;  and  without  stating  that  if  it 
was  shown  and  explained  to  her  by  the  commissioners :  held,  i£  the  feme 
had,  in  fact,  signed  the  deed,  such  certificate  of  privy  examination  is  sub- 
Rlantially  a  compliance  with  the  requisitions  of  the  statute,  and  good; 
and  ihe  feme  is  bound  by  the  deed.    But  if  she  had  not  signed  the  deed, 
such  acknowledgment,  so  certified,  is  not  sufficient  to  make  the  deed 
binding  on  her,  within  the  requisition  of  the  statute.     T\td  v.  Bay^,  4 
Leigh,  498.    A  voluntary  conveyance  of  her  property  made  by  a  woman 
after  a  marriage  contract,  and  before  the  marriage,  which  conveyance  is 
intentionally  concealed  by  the  parties  to  it  from  the  intended  huaband,  it 
fraudulent  in  equity  as  to  him,  and  will  be  set  aside.     ISuker  v.  Am- 
drews,  1  Shepley,  124.    It  is  the  settled  practice  of  a  court  of  equity  to 
direct  a  proper  provision  for  the  wife  whenever  her  property  becomes  the 
subject  of  jurisdiction.    lb.    When  a/eme  covert  is  empowered,  by  deed, 
to  dispose  of  property  by  deed  of  gift  or  will,  it  can  be  disposed  of  in  no 
other  way ;  and  a  disposition  of  it  by  bill  of  sale,  is  void.    Marshall  v. 
Stephens,  8  Hump.  Tenn.  Rep.  159.    A  conveyance  by  a  husband  of  the 
wife's  real  estate  to  a  third  person,  for  the  purpose  of  having  the 
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commission  had  issued  to  persons  supposed  to  be  near  a  ^'^^p- 


particular  locality  up  the  country  in  India,  and,  in  con-  iSmmlsdan 
sequence  of  their  removal,  the  acknowledgment  was  taken  ^^nc^ 
before  strangers,  the  Court,  under  the  special  circum- 
stances, allowed  the  commission  to  be  amended  by  insert- 
ing their  names  :(^)  when  the  christian  name  of  the  wo- 
man was  unknown,  a  commission  issued  with  the  name 
in  blank  ;  but  the  court  observed,  that  more  than  ordinary 
care  must  be  taken  to  verify  the  party  by  affidavit.(A) 

The  person  or  persons  taking  the  acRnowledgment  must  ^^^^' 
sign  a  memorandum  and  certificate,(i)  in  the  forms  pre-  Si^^a, 
scribed  by  the  84th  section  of  ihe  Act;  the  certificate,  •danifiied. 
with  an  affidavit(>k)  verifying  the  same,  is  then  to  be  filed 
in  the  Common  Pleas ;  and  thereupon  the  deed  will,  as 
respects  the  married  woman,  take  effect  from  the  time  of 
acknowledgment  ;(Z)  when  the  certificate  and  affidavit 
are  'inconsistent  with  each  other,  the  court  will  not  allow      r«27ii 
them  to  be  filed  ]{m)  and  therefore,  of  course,  will  not  per- 
mit a  certificate  to  be  so  amended  as  to  make  it  vary  from 
or  alter  the  sense  of  the  affidavit.(n) 

The  general  rules  published  by  the  Court  of  Common  ^JJ^'^f  ^ 
Pleas  in  Hilary  term,  1834,  provide  that  in  case  of  an  ac-  Jg^  **™- 
knowledgment  before  commissioners,  one,  at  least,  of  such 
commissioners  shall  be  a  person  who  is  not  interested  in 
the  transaction,  or  concerned  therein  as  attorney,  solicitor, 

Cg)  In  re  Slubbs,  5  Sc.  N.  R.  327. 

(A)  In  re  Apperlon  or  Atkerton,  1  C.  B.  447;  3  Dow.  &  L.  26. 

(i)  A  description  of  the  woman  in  the  certificate,  as  *'  Mary  the  reputed 
wife  of  A.  B.,  otherwise  Mary  S.,  spinster  "  has  been  held  to  be  sufficient ; 
Ex  parte  Francis,  5  C.  B.  498. 

(k)  Which  may  be  on  either  paper  or  parchment:  Ex  parte  Carr^  5  C. 
B.  496;  see  In  re  roster,  7  C.  B.  124. 

(0  Sects.  85  and  86. 

(m)  In  re  Dixon,  4  C.  B.  631. 

(»)  InreMiUard,  5  C.B.ISS]  Ex  parte  Witty,  9  Dow.F.  C.  838 ,  see, 
as  to  interlineations,  &c.,  in  the  affidaTit,  In  re  Worthington,  5  C.  B.  511 ; 
In  re  Pagan,  ibid.  436. 


^ 


conveyed  to  the  husband,  and  thus  transferring  the  estate  to  him,  will  be 
sustained  where  no  fraud  has  been  practiced  upon  the  wife.  Sheppersan 
r,  SAepperson,  2Gratt.  Va.  Rep.  501.  See  American  Chancery  Digest, 
hy  Waterman,  vol.  2,  p.  348,  349,  350. 
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<fcaft.  xitt  0J.  agent,  or  clerk  to  any  attorney,  solicitor,  or  agent  so 
•  SlSUion^of  i^^^'^sted  or  concerned  :  and  the  commissioners  are  to  in- 

muned  wo-  quire  of  the  married  woman,  separately  from  her  husband 
and  from  the  attorney  or  solicitor  employed  in  the  trans- 
action, whether  any  provision  is  to  be  made  for  her  in 
lieu  of  the  interest  which  she  gives  up  ;(o)  and,  if  so,  are 
to  satisfy  themselves  before  taking  the  acknowledgment 
that  such  provision  has  been  made  by  some  deed  or  writ- 
ing produced  to  them,  or,  if  not  made,  then  they  are  to 
require  its  terms  to  be  reduced  into  writing,  and  Teriiy 
' .  '  the  same  by  their  signatures ;  and  the  affidavit(p)  (which 
may  be  made  by  one  of  the  commissioners,  although  he 
be  the  solicitor  employed  in  the  transaction,X9')  ie  to  be 
in  the  form  annexed  to  such  general  rules. 

Acknowiedg.     The  court  will  allow  the  acknowledgment  to  be  taken 

meal  in  con-  ,  .tf^  »  h'j*l 

mderauon  of  m  cousideratiou  of  a  sum  of  money  actually  paid  totne 

money  Daid  ^  n  / 

iroSan  *£.  ^1*^^^^  womau,  if  the  sum  so  paid  be  too  small  (e.  g^) 
n^21  ^^^'^  ^  ^^^^^^  ^^^  subject  of  a  settlement  :(r)  and  the  *usiiil 
^       *'     inquiry  as  to  a  provision  is  unnecessary  on  a  compulsorr 

sale  to  a  public  comp(iny.(«) 

flda^t whi^      Wl^®°  ^^  acknowledgment  is  taken  abroad,  the  court 

mem^iJSn  ^^^^  ^^^  dispcuse  with  an  affidavit  of  verification  sworn 

•^«*^       and  authenticated  according  to  the  local  law,  unless  it  be 

distinctly  shown  that  great  inconvenience  would  resott 

from  a  strict  adherence  to  the  ordinary  rule  :{t)  upon  this 

principle,  the  court  has  received  an  affidavit  sworn  before 

a  British  consul,  upon  evidence  either  that  he  was,  a^ 

cording  to  the  Lex  lody  competent  to  administer  an 

oath,(ii)  or  that  there  was  no  local  authority  within  reach 

(o)  See,  as  to  taking  an  acknowledgment  ih>m  a  deaf  and  dumbvo- 
man,  In  re  Harper^  6  Man.  &  G.  732. 

(  p)  The  affidavit  must  speak  positively  to  the  fact  of  her  having  attain- 
ed majority :  In  re  Coverley^  8  Scott,  147. 

{q)  InreSchoUfield,3Scaltt66ri, 

(r)  Ex  parU  Webber,  &  C.  B,  179. 

(i)  In  re  Foster,  7  C.  B.  120. 

\t)  In  re  Crawford,  4  C.  B.  626 ;  and  see  In  re  Eady,  6  Dow.  P.  C.615; 
/a  re PtforMZ;, 9  Dow. P. C. 46 ;  Ez parU  Shaw,  ibid.  839;  InrtScHfx^ 
Dow.  &  L.  911 ;  Ex  parU  Way,  ibid.  950 ;  In  re  Street,  2  C.  B.  364. 

(u)  In  re  Barber,  4  Dow.  P.  C.  640,  does  not  seem  to  be  an  authority  for 
the  |;eneral  power  of  a  consul,  see  Ex  parte  Hutchinson,  5  C.  B.  499. 
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who  possessed  such  a  power  :{v)  so,  also,  it  has  received,  ^^'^^^  ^^' 
under  similar  circumstances,  affidavits  sworn  before  the 
"  provisional  British  consul  al  the  Societ7  Isles,"(t0)  the 
''minister  of  the  British  chapel  at  Moscow,"(t)  and  a 
''  political  agent  op  the  country  in  India  ;"(y)  but  has  re- 
fused to  receive  an  affidavit  sworn  before  the  British  min- 
ister at  Florence,  it  not  appearing  that  there  was  no  local 
authority  competent  to  take  the  affidavit.(jr) 

Upon  a  sale  of  copyholds,  a  surrender  to  the  use  of  the  Mode  ofM. 
purchaser,  by  the  copyholder's  wife,  with  his  consent,  {Jjj;^"^'* 
after  she  has  been  privately  examined,  will  bar  her  right  <»P7iM>id^ 
to  free-bench,  if  any  exist  by  special  custom ;  although, 
at  the  date  of  the  surrender,  the  purchaser  has  no  legal 
estate  in  the  premises.(a)    Upon  the  sale  of  her  copyhold 
property,  if  she  have  the  legal  estate,  the  conveyance 
must  be  by  'surrender :  if  her  estate  be  merely  equitable,      [*273] 
a  surrender  by  her  and  her  husband,  after  she  has  been 
privately  examined,  is  binding  as  if  her  estate  were  le- 
gal ;(6)  or  her  equitable  estate  will  pass  by  a  mere  deed 
acknowledged  under  the  act.(c) 

So,  also,  an  acknowledged  deed  will  pass  a  married  *fl^^^g[ 
woman's  reversionary  interest  in  the  proceeds  of  sale  of  ^i^^^' 
real  estate  subject  to  a  trust  for  sale  but  remaining  un-  p,^^^of 
sold  ;(cl)  or  in  money  subject  to  an  absolute  trust  for  in-  StSte^^oM^ 
vestment  in  land.(e)  >?to  S^n 

We  have  seen  that  an  assignment,  merely  by  the  hus-  Mtate. 
band,  of  her  legal  terms  for  years,  is  sufficient;  but  that,  ^t^^?' 
as  respects  her  equitable  chattels  real,  it  is  prudent  to  re-  ^^^ 
quire  that  she  shall  join  in  and  acknowledge  the  assign- 
ment:(/)  and  when  the  husband  purports  to  convey,  for 

(v)  Davy  Y.  MdUwoodj  3  Man.  db  Q.  434 ;  Ex  parte  Daly^  9  Dow.  P. 
0.380. 
(«)  In  re  Darling,  2  C.  B.  347. 
(z)  In  re  PickersgiU,  6  Man.  &  Q.  350. 
(y)  InreSPMs,b8co%N.K.^Sn, 
(z)  InreDu/nsany,1C.BAl9, 
(a)  See  Wood  v.  Lambirth,  1  Ph.  8, 
(A)  3  and  4  Will.  IV.  c.  74,  s.  90. 
(c)  Sect.  77. 

{if)  See  May  y.  Roper ,  4  Sim.  360 ;  1  Jarm.  on  Wills,  537,  n. 
(€)  3  and  4  Will.  IV.  c.  74,  s.  77. 
(/)  Supra,  p.  5. 
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"^p'  "''•      And  the  disposing  power  of  a  married  woman  under 
Married       the  above  act,  is,  bv  the  8  &  9  Yict.  c.  106,  extended  to 

woman  may  »      »      /  j 

ildiS^   contingent  uid  other  similar  interests,  and  to  rights  of 

di^etu  S!^  entry ;  and  she  is  also  thereby  enabled  to  disclaim,  by 

^^!^^^    deed,  executed  and  acknowledged  under  the  3  de^  4  Will. 

lY.  c.  74,  any  estate  or  interest  in  tenements  or  heredita* 

ments  in  England,  of  any  tenure.(p) 

^  ^t  of      -^^  assignment  of  leaseholds,  or  any  other  chattel  inter- 

lUnbj^    est  in  real  estate,  by  one  of  several  executors  or  adminis- 

or^^fSSL  trators,  is  valid  :{q)  so,  also,  is  an  assignment  by  an  exe- 

^^"^        cutor  who  dies  before  probate ;  but  the  will  must  eirent* 

nally  be  proved ;  as  the  probate  copy  is  the  only  evidence 

of  the  appointment  of  the  executor  :(r)  but  an  assignment 

by  a  person  assuming  to  aot  as  administrator,  and  who 

subsequently  obtains  letters  of  administrator,  is  void.(9) 

^^tln  of     ^y  ^^®  Lands  Clauses  Consolidation  Act,  if,  upon  the 

md^P        deposit  in  the  Bank  of  the  pnrehase  money  or  compensa- 

S^a  ^     tion  agreed  or  awarded  to  be  paid  in  respect  of  lands  pur- 

^uMh^'  chased  or  taken  by  the  promoters  of  the  undertaking,  the 

felTds  upon  _  ._  11:1 

the  refusal    owucrs  or  Statutory  owners  fail  to  convey  the  land  upon 

or  default  of  ^  *  "^ 

tho  ownexifc  rcqucst,  the  promoters  are  authorized  to  execute  a  deed- 
poll,  which  will  have  all  the  effect  of  a  conveyance  by  the 

[*276]  ^owners  or  statutory  owners  \{f)  similar  powers  are  also 
conferred  upon  the  promoters  of  the  undertaking,  in  the 
several  events  of  the  owners(u)  refusing  to  convey,  or  fail- 
ing to  make  a  title,  6r  not  being  discoverable.(i£^) 


(f  )  See  sections  6  and  7  of  the  Act. 

(9)  Simpson  v.  CfuUeridge^  1  Madd.  609. 
(r)  Brazier  v.  Hudsont  8  Sim.  67. 

(5)  Wms.  on  Executors,  3rd  ed.  313. 

U)  See  sect.  75. 

(u)  Q^uart  whether  this  includes  Statatory  ownen.    See  Frand  and 

Ware's  RaiL  Conv.  83,  n. 

(10)  See  sects.  76,  77.    See,  on  the  construction  of  a  clause  in  a  priraU 


right  of  dower  to  the  grantee  of  her  husband.  Rmoe  v,  Hamilton^  3  GreenL 
63.  In  New  York,  if  a  married  woman  execute  a  power  by  grant,  the 
concurrence  of  her  husband  as  a  party  is  not  requisite,  and  if  she  reside 
out  of  the  state,  though  she  may  convey  any  real  estate  situated  within 
the  state  without  any  other  acknowledgment  or  proof  of  the  exeeuUoa  of 
it  than  that  required  of  a  feme  sa2f,  she  is  in  that  case  to  join  with  her 
husband  in  the  conveyance.  N.  Y.  R.  S.,  vol.  1,  p.  736,  sec.  117;  ib.  p. 
758,  611.    See  2  Kent's  Com.  153, 153. 
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Where  a  trustee  of  an  outstanding  legal  estate  refuses  cmtp.  otl  ^ 
in  a  plain  case  to  convey  at  the  request  of  a  party  entitled  ^1!^%   * 
to  a  conveyance,  he  will,  if  a  bill  be  filed  against  him;  be  ^qJS^tof 
fixed  with  costs ;(a:)  and  where  a  party  has  accepted  a  tn^H^^ 
trust,  he  cannot,  it  is  conceived,  justify  his  refusal  to  con- 
vey on  the  ground  that  no  estate  is  in  fact  vested  in  him. 
A  trustee,  however,  when  required  to  convey  the  estate 
on  the  ground  of  the  trusts  having  terminated,  is  entitled 
to  clear  and  satisfactory  evidence  of  such  being  the  fact.(y)  Bat  only  >r 
And  he  cannot  be  required  from  time  to  time  to  divest  u^n^tfl^r 
himself  of  different  parcels  of  the  trust  estate,  or  to  con-  umMif  took 

the  estaie. 

vey  by  other  words  and  descriptions  than  those  by  which 
the  conveyance  was  made  to  himself,(z)  and  the  same  is 
the  rule  in  the  case  of  a  mortgagee,  (z) 

And  a  mortgagee  cannot  be  compelled  to  reconvey  be-  ^^^^g^^, 
fore  the  time  fixed  for  redemption,  although  he  be  ten-  JJ^^Jj^ 
dered  his  principal  with  interest  up  to  that  time.(a)  nitem^on. 

Where  a  dormant  assignee  in  bankruptcy  had  not  been  ^g^^^ 
consulted  as  to  the  sale  of  part  of  the  estate,  and  bad  rea-  ^^\^^^  ^ 
sonabie  cause  to  doubt  whether  it  would  be  beneficial,  it  ^h^  ^  a 
was  held,  that  he  could  not  be  compelled  to  execute  the  to^ito^** 
conveyance,  without  a  previous  reference  as  to  the  pro-  ^^^' 
priety  of  the  sale.(6)  [•277] 

*In  many  cases  a  conveyance  of  the  legal  estate,  which  conTBTmnoo 
could  not  otherwise  have  been  procured  without  suit,  eeutMiiom 


might,  prior  to  the  1st  November,  1850,  have  been  obtain-  ^^^'^^^ 

curable 
1  WiU.  IV. 
c60; 

23,  and  the  1  &  2  Vict  c.  69.    These  acls(c)  have  been  ;;*•  JT* 


ed  under  the  provisions  of  the  1  Will.  IV.  c.  60,  (common-  J"^3l*iv. 

ropoft! 
••the* 


ly  known  as  Sir  E.  Sugden's  Act,)  the  4  &  6  Will.  IV.  c.  ^^^ 


repealed,  and  their  principal  provisions  have  been  re-enac^  i*®.*' 
ted,  along  with  considerable  additions,  by  the  13  &  14 

Act,  similar  to  the  76tli  section,  Doe  v.  Manchester j  Bury^  and  Rouendale 
Railway  Company,  9  Jur.  949. 

(x)  WmU  V.  Biscax,  4  Myl.  6b  Cr.  197 ;  Hampshire  v.  Bradley,  2  Coll. 
34. 

Or)  Holford  v.  Phipps,  3  Beav.  434. 

{z)  Goodson  y.  EUitson,  3  Rius.  994. 

(a)  Brown  v.  CoU,  14  Sim.  487. 

(b)  Ex  parU  UnderhiU,  3  Mon.  db  A.  660. 

(c)  As  to  the  effect  of  which,  see  Hill  on  Trustees,  275,  et  seq. ;  and 
Coote  on  Mortgages,  3rd  ed.  369,  et  seq. ;  and  Sag.  236. 
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Chap.  xnr. 

Vnder 
which  th« 
Couitmaj 
in  the 
■eyeral 
.of 


aLmifttic 
or  Infant 
being  a 
tniatee  or 
mortgagee; 


or  of  a  tms- 
lee  being 
out  of  juris- 
diction or 
not  to  be 
found; 


or  ofita 
being  un- 
certain 
which  of 
aeyeral 
trusieee 
waathe 
aurrivor; 
or  of  iia 
being  un- 
certain under 
whether  last 
tniatee 
be  living  or 
dead; 

oroftruatee 
dying  with- 
out an  heir ; 


[•278] 


or  of  con- 
tingent 
right  being 
claimable 
by  unborn 
trustee; 


Vict.  c.  60,  (cited  as  the  Trustee  Act,  1850.)  By  this 
act,(d)  the  Lord  Chancellor  sitting  in  lunacy  (as  respects 
matters  within  that  jurisdiction,)  the  Court  of  Chancery 
and  the  local  Courts  of  Lancaster  and  Durham  (as  re- 
spects  lands  within  the  palatinate  jurisdictions,(6)  are  re* 
spectively  enabled  in  the  several  cases  of; 

A  lunatic,  or  person  of  unsound  mind,  or  infant,  being 
seised  or  possessed  of  any  land  upon  any  trust  or  by  way 
of  mortgage,(/)  or  entitled  to  any  contingent  right  in  any 
lands  upon  any  trust,  or  by  way  of  mortgage  ]{g) 

Or  of  any  person,  solely  or  jointly  with  any  other  per- 
son or  persons,  seised  or  possessed  of  any  lands  upon  any 
tnist^  or  entitled  to  a  contingent  right  in  any  landa  upon 
any  trust,  being  out  of  the  jurisdiction,  or  not  to  be 
found  ;(A) 

Or  of  its  being  uncertain  which  of  several  persons  joint- 
ly seised  or  possessed  of  any  lands  upon  any  trust,  was 
the  survivor  ;(i) 

Or,  (where  one  or  more  person  or  persons  shall  have 
been  seised  or  possessed  of  any  lands  upon  any  trust,)  of 
*its  not  be  known  whether  the  trustee  last  known  to  hate 
been  seised  or  possessed  be  living  or  dead  \{k) 

Or  of  any  person  seised  of  any  lands  upon  any  trust 
having  died  intestate  as  to  such  lands  without  an  heir,  or 
having  died  and  its  not  being  known  who  is  his  heir  or 
devisee ;(/) 

Or  of  lands  being  subject  to  a  contingent  right  in  an 
unborn  person  or  class  of  persons,  who,  upon  coming  into 
existence  would,  in  respect  thereof,  become  seised  or  poa- 
sessed  of  such  lands  upon  any  trust  ;(m) 

{d)  Sec  sect.  1  for  the  extended  meaning  given  throughout  the  Act  to 
the  expressions  "  lands,"  "  seised,"  "  possessed,"  "  contingent  right,"  "  con- 
vey," "  conveyance,"  "  trust,"  "  trustee,"  "  lunatic,"  "  person  of  unaonnd 
mind,"  "  devisee,"  and  ''  mortgagee." 

(e)  Sect  21. 

(/)  Sects.  3  and  7. 

(g)  Sects.  4  and  8. 

(A)  Sects.  9  to  13. 

(t)  Sect  13. 

Ik)  Sect  14. 

(0  Sect  15. 

(m)  Sect  16. 
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Or  of  a  person  jointly  or  solely  seised  or  possessed  of  ^*p-  ^^' 
any  lands  upon  any  trust,  or  entitled  to  a  contingent  right  ^®^J™?- 
in  any  lands  upon  any  trusty  being  required,  by  a  person  2^<^°°^'y» 
entitled  to  a  conveyance,  assignment,  or  release  of  the 
same  respectively,  or  his  agent,  to  convey,  release,  or  as- 
sign the  same,  but  declining  in  writing  so  to  do,  or  refu- 
sing or  neglecting  so  to  do,  for  the  space  of  twenty-eight 
days  next  after  a  proper  instrument  of  assurance  shall  have 
been  tendered  to  him  by  any  person  entitled  to  require  the 
fiame,  or  his  agent  ;(n)  to  mak«  an  order  vesting  such  ^®  *^^  * 
lands  in  such  person  or  persons  in  such  manner  and  for  S^^f^uch 
such  estate,  or  releasing  the  lands  subject  to  such  con-  ll^^i!'*^ 
tingent  right  therefrom,  or  disposing  of  the  same,  as  the  "^™"**' 
court  shall  direct ;  and  the  order  is  in  itself  to  operate  as 
an  assurance. 

And  where  any  mortgagee  shall  have  died  without  hav-  And  may, 

lindOT  C6T* 

ing  entered  into  the  possession,  or  into  the  receipt  of  the  tunciicum. 
rents  and  profits(o)  of  the  mortgaged  lands,  and  the  money  gJ^^JJ J*^. 
due  in  respect  of  the  mortgage  shall  have  been  paid  to  a  ^SS^aged 
person  entitled  to  receive  the  same,  or  such  last-mentioned  ^^ff 
person  shall  consent  to  an  order  for  the  re-conveyance  of 
*8uch  lands,  the  court  may  make  an  order  vesting  such      [*2791 
lands  in  such  person  or  person,  in  such  manner,  and  for 
such  estate  as  the  court  shall  direct,  in  case — 

An  heir  or  devisee  of  such  mortgagee  shall  be  out  of  heir  or 
the  jurisdiction,  or  cannot  be  found ;  bailout  of 

Or  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a  ^^^y*  ^ 
demand  by  a  person  entitled  to  require  a  conveyance  of  orrefofliQg 

^        *^  *  -^  toccmvey; 

such  lands,  or  his  agent,  have  stated  in  writing  that  he 
will  not  convey  the  same,  or  shall  not  convey  the  same, 
for  the  space  of  twenty-eight  days  next  after  a  proper  deed 
for  conveying  such  lands  shall  have  been  tendered  to  him 
by  a  person  entitled  as  aforesaid,  or  his  agent ; 
Or  it  shall  be  uncertain  which  of  several  devisees  of  oTornrri- 

TOr  of  MT< 

such  mortgagee  was  the  survivor ;  Si  btSV 

Or  it  shall  be  uncertain  as  to  the  survivor  of  several  «»>™>'^; 

(»)  Sects.  17  and  18. 

(p)  Sect.  19.    These  words  will,  it  is  conceived,  materially  affect  the 
utility  of  the  clause. 

•  44 


^ 
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Chap,  xni.  deyjsees  of  such  mortgagee,  or  as  to  the  heir  of  such 
mortgagee,  whether  he  be  living  or  dead } 

Or  such  mortgagee  shall  have  died  intestate  as  to  such 
be  aiije ;  i^j^^o  and  without  an  heir,  or  shall  have  died,  and  it  shall 

of  no  heir  '  '  ' 


uncertain 
whether 
heir  or  sur 
Tiving  dcvi 


or 

or  devisee 


exiaUng,  or   ^^^  ^  kuowii  who  is  his  heir  or  devisee ; 

being  ici^wD.      ^^^  jijg  Qj^gy  ig  j^ggif  1^  YidLYe  the  effect  of  an  assur- 


ance. 


Court  may 
appoint  a 
peraonto 
conTey,  ftc, 
instead  of 
tnalcJoff  Teat- 
ing  order. 


Am  to  copy- 
holda. 


[•280J 


Court  may 
declare 
what  parties 
aretrustaea 
of  lands 
comprised 
in  any  suit 
for  specific 
perform* 
ance,  Ac. ; 


And  the  court  may,  in*  every  case,  instead  of  making  a 
vesting  or  releasing  order,  appoint  a  person  to  make  a 
conveyance,  assignment,  release,  or  disposition  of  the 
lands  or  contingent  interest ;  which,  when  duly  made,  is 
to  have  the  effect  of  a  vesting  or  releasing  order.(p) 

As  respects  copyhold  or  customary  lands,  a  vesting 
order,  if  made  with  the  consent  of  the  lord  or  lady  of  the 
manor,  is  sufficient  to  pass  the  lands  without  surrender 
or  admittance ;  and  where  the  court  appoints  a  person  to 
convey  such  lands,  such  person  may  do  all  acts  and  exe- 
cute all  instruments  for  the  purpose  of  ^completing  the 
assurance,(9)  and  which  are  to  be  effective  accordingly. 

And  where  any  decree  shall  be  made  by  any  court  of 
equity  for  the  specific  performance  of  a  contract  concern- 
ing any  lands,  or  for  the  partition  or  exchange  of  any 
lands,  or  generally  when  any  decree  shall  be  made  for  the 
conveyance  or  assignment  of  any  lands,  either  in  cases 
arising  out  of  the  doctrine  of  election  or  otherwise,  such 
court  may  declare  that  any  of  the  parties  to  the  suit  are 
trustees  of  such  lands,  or  any  part  thereof,  within  the 
meaning  of  the  act ;  or  may  declare,  concerning  the  in- 
terests of  unborn  persons  who  might  claim  under  any 
party  to  such  suit,  or  under  the  will  or  volutary  settle- 
ment of  any  person  deceased  who  was  during  his  lifetime 
a  party  to  the  contract  or  transactions  concerning  which 
such  decree  is  made,  that  such  interests  of  unborn  persons 
are  the  interests  of  persons  who  upon  coming  into  exist- 
ence would  be  trustees  within  the  meaning  of  the  act; 
and  thereupon  the  estates,  rights,  and  interests  of  such 


(p)  Sect.  30. 
(q)  Sect.  28. 


MATTERS  RELATING  TO  COMPLETION  OP  PURCHASE.  280 

persons,  born  or  unborn,  may  be  dealt  with  by  order  un-  cjiap.jmL 
der  the  act.(r) 

And  the  act  enables  parties  either  to  go  before  the  mas-  paniM  seek- 
ter  in  the  first  instance,  and  upon  obtaining  his  certificate  may  so  at 

once  before 

of  the  material  facts,  and  of  his  opinion  that  they  are  en-  ^^^  "^^ter* 

'  »  'or  proceed 

titled  to  a  specified  order,  to  apply  by  motion  for  such  ^^  p^^^on. 
order  ]{s)  or  to  proceed  by  i)etition  in  the  same  way  as  has 
been  customary  under  the  1  Will.  IV.  c.  60.(^) 

And  the  act  provides,(M)  that  whenever  an  order  shall  Eg^^; 
be  made  for  the  purpose  of  conveying  or  assigning  any  facteSSg^ 
lands,  or  of  releasing  or  disposing  of  any  contingent  right,  m^there. 
*and  shall  be  founded  on  an  allegation  of  the  personal  °*^'r«oQii 
incapacity  of  a  trustee  or  mortgagee,  or  on  an  allegation      ^ 
that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee  is  out 
of  the  jurisdiction,  or  cannot  be  found,  or  that  it  is  uncer- 
tain which  of  several  trustees  or  which  of  several  devisees 
of  a  mortgagee  was  the  survivor,  or  whether  the  last  trus- 
tee or  the  heir  or  last  surviving  devisee  of  a  mortgagee 
be  living  or  dead,  or  on  an  allegation  that  any  trustee  or 
mortgagee  has  died  inlestate  without  an  heir,  or  has  died 
and  it  is  not  known  who  is  his  heir  or  devisee,  then  in 
any  of  such  cases  the  fact  of  an  order  being  made  upon 
such  an  allegation  shall  be  conclusive  evidence  of  the 
matter  so  alleged,  in  any  court  of  law  or  equity  upon 
any  question  as  to  the  legal  validity  of  the  order ;  but  this 
is  not  to  prevent  the  court  from  directing  a  re-conveyance, 
&c.,  if  the  order  is  shown  to  have  been  improperly  ob- 
tained. 

And  a  subsequent  action  (w)  re-enacts  the  3rd  and  5th  ko  eKheat 

*  ^     '  of  trust  and 

sections  of  4  and  5  Will.  IV.  c.  23,  preventing  the  escheat  JJ^w 
of  property  held  upon  trust  or  mortgage. 

The  words  trust  and  trustee,  as  defined  in  the  inter-  interBstaof 

'  vendor,  how 

pretation  clause  of  the  act,  would  include  the  case  of  a  f«  capable 

(r)  Sect.  30. 

(j)  Sects.  38  and  39 :  even  in  the  case  of  lunacy  the  reference  is  to  a 
master  in  chancery.    Headlam's  Trustee  Act,  1850,  s.  38. 

(0  Ibid.  p.  51,  n. ;  {o)  see  ss.  40, 41  and  42  of  Act. 

(v)  Sect.  44:  these  provisions  as  to  evidence  do  not  seem  to  apply  to 
orders  by  the  Palatinate  Courts. 

(if)  Sect.  46. 
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of  being; 
dealt  with 
under  act. 


^^^^-  ""•  vendor  who  had  entered  into  a  valid  and  subsisting  con- 
tract for  sale,  or  his  representatives ;  but  the  30th  sec- 
tion {x)  seems  to  show  that  it  is  not  intended  that  a  ven- 
dor's interests  shall  be  dealt  with  under  the  act  unless 
there  has  been  a  decree  for  specific  performance,  or  an 
express  declaration  of  trust. 


Vendor  lia* 

ble  for  in- 

cumbxancee 

anddefecte 

of  title  until 

OODveyance 

executed; 

(•282] 


(2.)  As  to  the  discharge  of  incumbrances. 

Until  the  conveyance  is  executed  by  all  necessary  par- 
ties, the  vendor  remains  liable  in  respect  of  all  defects  in 
title :  he  must,  for  instance,  refund  the  purchase  money,  if 
*the  purchaser  having  paid  it,  even  although  having  taken 
possession,  be  evicted  by  an  adverse  claimant  ;(y)[l]  so,  if 


(x)  Cited  supraj  p.  280. 

(y)  Cripps  V  Reade,  6  D.  &  E.  606 ;  Johnson  V.  Johnson,  3  Bos.  &  P. 
163;  SUg.eOO, 


[1]  He  will  be  obliged  to  do  this,  although  the  intended  covenants  do 
not  extend  to  the  title  under  which  the  estate  was  recovered,  and  he  maj 
have  taken  possession  of  the  estate.    Cripps  v.  Retide,  6  Term  Rep.  606. 
If  the  conveyance  has  been  actually  executed  by  all  the  necessaiy  par- 
ties, the  vendor's  responsibility,  under  the  usual  covenants  in  his  deed,  is 
the  purchase  money  with  interest;  and  this  is  understood  to  be  the  gen- 
eral rule  throughout  the  United  States.    4  Kent,  477,  and  cases  cited. 
In  Massachusetts,  Connecticut  and  Maine,  the  purchaser  is  entitled  to 
the  value  of  the  land  at  the  time  of  eviction,  with  interest ;  in  Pennsylnr 
nia,  the  price  paid  with  interest  from  the  time  of.  ceasing  to  receive  the 
profits.    Rickert  v.  Snyder,  9  Wend.  416;  King  v.  Kerr,  5  Ohio,  156; 
Dimmick  v.  Lockwood,  10  Wend.  142;  Admr.  <f»c.  v.  M'Coy,  3  Ohio,  218; 
2  Leigh,  451 ;  Davis  v.  HaU,  2  Bibb,  590 ;  3  Ohio,  525 ;  Garrison  v.  SoM- 
ford,  7  Halst  Rep.  263;  Jimes  v.  Agnew,  1  Ohio  Rep.  389;  8  Pick. Rep. 
455;  10  ib.  204;  11  ib.  464;  CwrHs  v.  Deanng,  3  Fairf.499;  Ware^> 
WetknaU,  2  McCord's  Rep.  413 ;  Seamore  v.  Harlan,  3  Dana,  415;  Bud- 
master  v.  Grwndy,  1  Scam.  Rep.  312;  Kelly  v.  Dutch,  <J^c.,  2  Hill,  105; 
Spring  V.  Chase,  9  Shepley,  505 ;  Patterson  v.  Stewart,  6  W.  &  S.  587; 
Sterling  v.  Peet,  14  Conn.  245;  Norton  v.  Babcock,  2  MeL  510;  Brtds 
V.  Moody,  20  Pick.  Rep.  474.    In  Virginia  the  question  seems  to  be  still 
left  open  between  the  consideration  paid,  and  the  value  of  the  land  at  the 
lime  of  the  warranty. 

In  Connecticut,  where  the  covenant  of  seisin  is  broken  by  a  moitgag^ 
upon  the  land,  the  measure  of  dam'ages  is  the  amount  of  the  mortgage. 
CHlbert  v.  Bidkley,  5  Conn.  Rep.  262. 

If  the  eviction  be  only  of  a  part  of  the  land  purchased,  the  damages  to 
be  recovered  are  a  rateable  part  of  the  original  price ;  and  they  are  to  bear 
the  same  ratio  to  the  whole  consideration  that  the  value  of  the  land,  to 
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incumbrances  be  discovered,  he  must  discharge  them,  or  ^*p-  ""* 
the  purchaser  himself  may  pay  them  off  out  of  the  unpaid 
purchase  money  (if  any)  :{z)  but  the  latter  cannot  retain 
any  part  of  it  as  an  indemnity  against  a  contingent  charge 
against  which  he  has  agreed  to  accept  the  vendor's  cove* 
Dant.(a) 

It  is  conceived  that,  for  thm  purpose  of  the  above  rules,  Jf^'^^^JJgJ, 
mere  execution  of  the  conveyance  by  a  married  woman  J3^1J/. 
is  insufficient,  for  she  has  still  a  locus  poBnitenitcB  ;  and  ^^^ 
that,  until  acknowledgment  by  her,  the  vendor's  liabilty 
to  discharge  incumbrances,  or  make  good  defects  in  title, 
continues  to  subsist ;  but  this  liablility,  it  is  conceived,    . 
does  not  subsist  between  acknowledgment  and  the  filing 
of  the  certificate. 

And,  in  some  cases,  a  purchaser  may,  even  after  the  JJJJj^^*' 

(z)  Sug.  679. 

(a)  Vane  Lord  v,  Barnard  (a  case  of  marriage  settlement,)  Gilb.  Eq. 
R.  6. 

■  ■      111,  — ^^— ^     I  II 

which  the  title  has  failed,  bears  to  the  yalae  of  the  whole  tract;  the  con- 
tract not  being  rescinded  so  as  to  entitle  the  vendee  to  recover  tack  the 
whole  consideration  money,  bat  only  to  the  amount  of  the  relative  value 
of  the  part  lost  Morris  v.  Pkelps^  5  Johns.  Rep.  49 ;  Outhrie  v.  Pugsle^, 
13  Johns.  126 ;  Dimmick  v.  Lockwood,  10  Wend.  142 ;  4  Kent,  477. 

In  an  action  upon  the  covenant  of  seisin,  the  defendant  may  show  that 
nothing  was  in  fact  paid  for  the  particular  land  in  question,  or  that  it  was 
included  by  mistake.  So  where  the  land  conveyed  consists  of  two  por- 
tions, with  a  separate  price  for  each,  he  may  prove,  to  reduce  the  dam- 
ages, that  the  title  failed  to  only  one  portion.  So  if  the  grantor  had  a  life 
estate,  the  value  of  such  estate  may  be  deducted  from  the  damages.  And 
the  defendant  may  claim  allowance  for  the  profits  of  the  land  received  by 
the  plaintifi^  and  for  which  an  action  is  baned  by  lapse  of  time.  2  HU- 
liard  on  Read  Property,  386,  387. 

Where  a  suit  is  brought  in  one  state  upon  covenants  in  a  deed  of  land 
lying  in  another,  the  damages  will  be  assessed  according  to  the  law  of 
the  former  state.    lb.  14  Pick.  128,  cited. 

In  Pennsylvania,  under  the  implied  covenant  arising  from  the  words 
''grant,  4^."  the  grantee  may  recover  nominal  damages  on  account  of  a 
mortgage  upon  the  land,  though  not  due  at  the  commencement  of  the  suit. 
If  the  declaration  allege  that  the  land  is  of  less  value  on  account  of  the 
mortgage,  less  saleable,  and  that  it  has  been  sold,  by  legal  process,  for  a 
smaller  sum,  the  plaintiff  may  recover  the  amount  of  the  mortgage.  lb. 
11  Serg.  Sb  Rawle,  109,  cited.  See  also  Densian  v.  Morris,  2  Edw.  Ch. 
Rep.  37;  TYUlmade  v.  WaUis,  25  Wend.  107;  1  Dana's  Rep.  308;  5 
Paige's  Rep.  300 ;  21  Wend.  131  ^,  1  Qreenl.  Rep.  852 ;  3  Pick.  Rep.  452. 
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Chap.    Xin. 

cei  out  of 
unpaid  pur> 
chsM  money 
after  conrtj- 
ance  exe 
cuted. 

Incuin> 
brances 
muet  be 
paid  off*  or 
released. 


[♦283] 

Implied  ap* 
plicadoo  of 
purchaee- 
money  by 
purchaser  of 
equity  of 
rrdempiion 
in  pc 
■ion. 


IMfcharge 
ol'  incam- 
branreM 
under  ihe 
L  C.  C.  liCt, 
IdVi, 


conveyance  is  executed,  retain,  out  of  unpaid  purchase 
money,  the  amount  of  incumbrances  which  then  come  to 
his  knowledge.(i) 

All  incumbrances  which  would  affect  the  property  in 
the  hands  of  the  purchaser,  must,  of  course,  be  released, 
or  paid  off  by  the  vendor,  or  out  of  the  purchase  money; 
and  a  person,  to  whom  the  vendor  has,  for  valuable  con- 
sideration and  without  notice  of  any  particular  incum- 
brance, assigned  the  unpaid  purchase  money,  takes  sub- 
ject to  the  purchaser's  right  so  to  apply  the  same  ;(c)  we 
have  seen  ((2)  that  judgments  entered  upon  against  the 
vendor  subsequently  to  the  contract  are  a  lien  upon  the 
amount  remaining  unpaid. 

•Where  a  puisne  incumbrancer  contracted  for  the  pur- 
chaser of  the  estate  free  from  incumbrances,  and  look 

M 

possession,  but  did  not  pay  his  purchase  money,  and  after- 
wards bought  in  a  prior  incumbrance,  it  was  held  that  he 
must,  as  in  favor  of  the  vendor's  representatives,  be  con- 
sidered to  have  applied  the  purchase  money,  on  the  da/ 
on  which  he  took  possession,  towards  satisfaction  of  the 
incumbrancers,  according  te  their  priorities. {e) 

The  2  &  3  Vict.  c.  11,  s.  10,  in  effect  authorizes  the 
Commissioners  of  the  Treasury,  upon  payment  of  such 
sums  into  the  exchequer  as  they  may  require;  or  on  such 
other  terms  as  they  may  think  proper,  to  issue  a  certifi- 
cate discharging,  as  in  favor  of  an  actual  or  intended  pur- 
chaser or  mortgagee  and  his  representatives,  the  lands, 
tenements,  or  hereditaments  of  a  vendor,  who  is  a  crown 
debtor  or  accountant,  from  all  subsisting  and  future  lia- 
bility to  the  crown,  except,  in  the  case  of  leases,  in  re- 
spect of  the  rents  and  covenants,  &c. ;  and,  under  the  9th 
section,  a  quietus^  when  obtained  by  a  crown  debtor  or 
accountant,  is  to  be  registered  at  the  Common  Pleas  at 
Westminster. 

The  Lands  Clauses  Consolidation  Act,  1845,  contains 
clauses  which  enable  promoters  of  undertakings  to  dis- 

{p)  Vide  infra,  ch.XlY. 
(c)  Lacey  v.  IngU,  2  Phil.  413. 
{d)  iStfi^m,  p.  119  and  233. 
.  (e)  Grecnwwd  v.  Tayhfj  14  Sim.  505. 
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pense  with  the  conciurence  of  incumbrancers  who  refuse  ^^p-  ^'^- 
to  receive  their  money,  or  to  release,  or  who  cannot  make 
out  a  satisfactory  title  ;(/)  and  also  provisions  applicable 
to  cases  where  only  a  portion  of  the  lands  subject  to  the 
incumbrance  is  required  for  the  purposes  of  the  under- 
taking. 

(3.)  As  to  purchaser* 9  liability  to  see  to  application  of 

trust  purchase  money. 

The  law  as  to  the  liability  of  a  purchaser  from  trustees  Avt» 
to  see  to  the  application  of  his  purchase  money  cannot  be  purchaser 
considered  as  settled;  the  following  remarks  are  made  jj"">j*^ 
with  hesitation,  but  under  the  belief  that  the  general  prin-  ch»^'"' 
ciples  here  attempted  to  be  laid  down,  will,  upon  exami-  '"**'*•'• 
nation,  be  found  to  consist  with  the  modern  authori- 
ues.(^)[ll 

(/)  See  sect.  108,  et  seq.  j  and  115  et  seq.  • 

(^)  See  an  article  in  the  Jurist,  vol.  11,  part  3,  p.  126,  advocating  con- 
clusions difierent  from  those  which  are  here  contended  for. 


[i]  Where  a  trust  is  raised  by  deed  or  will  for  sale  of  an  estate,  a 
clause  that  the  receipts  of  the  trustees  shall  be  sufGicient  discharges  for 
the  purchase  money,  is  generally  inserted  and  rarely  ought  to  be  omitted ; 
because,  notwithstanding  that  a  purchaser  would,  at  law,  be  safe  in  pay- 
ing the  money  to  vendors,  although  trustees,  y^  equity  will,  in  some 
cases  bind  purchasers  to  see  the  money  applied  according  to  the  trust  if 
they  be  not  expressly  relieved  from  that  obligation,  by  the  author  of  the 
trust.    Sug.  on  Vend.  vol.  3,  p.  96. 

Mr.  Butler  in  his  note  to  Coke  on  Litt.  290,  b.  note  1,  sec.  12,  thinks  it 
questionable  whether  the  admission  of  the  doctrine  of  making  persons 
paying  money  to  the  trustee,  with  notice  of  the  trust  answerable  in  some 
cases  for  )he  proper  application  of  it  to  the  purposes  of  the  trust,  is  not,  in 
general  productive  of  more  inconvenience  than  real  good  -,  for,  although, 
in  many  instances,  it  is  of  great  service  to  the  cestui  que  trusif  as  it  pre- 
serves his  property  from  peculation  and  other  disasters,  to  which  if  it 
were  left  to  the  mere  discretion  of  the  trustee  it  would  necessarily  be  sub- 
ject ;  yet  on  the  other  hand  it  creates  great  embarrassments  to  purchasers 
in  many  cases ;  and  especially  where,  as  in  cases  of  infancy,  the  parties 
in  interest  are  incapable  of  giving  a  valid  assent  to  the  receipt  and  appli- 
cation of  the  purchase  money  by  the  trustee.  Where  there  is  a  devise  of 
real  estate  for  the  payment  of  debts  generally,  or  the  testator  charsres  his 
debts  generally  upon  his  real  estate,  and  the  money  is  raised  by  the  trus- 
tee, by  sale  or  mortgage,  the  same  rule  applies  as  in  cases  of  personalty, 
that  the  purchaser  or  mortgagee. is  not  bound  to  look  to  the  application  of 
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^^P-^°"'      It  is  submitted  that,  in  every  case,  the  question  is  simply 
Terted  by     one  of  inteutiou  on  the  part  of  the  author  of  the  trust : 

intention  of  *^  ' 

SSmittf     ^^^  ^^*^  ^^®  trustees'  power  to  give  receipts  depends  sole- 
•emMe.        |y  upQ^  i^q  degree  of  confidence  which  he  has,  either  ex- 
pressly or  impliedly,  reposed  in  them. 
^pJjJS  or      '^'^^^  intention  may,  as  before  observed,  be  either  ex- 
impiied.       pressed  or  implied  ;  expressed,  as  where  the  will  or  trust- 
[*268j  'deed  contains  a  clause  which  in  terms  empowers  the 
trustees  to  give  valid  discharges  for  the  purchase  money ; 

the  purchase  money ;  by  reason  of  the  general  nature  of  the  trust,  and 
the  difficalty  of  seeing  to  the  application  of  the  purchase  or  mortgage 
money,  without  an  account  of  all  the  debts  and  assets. 

In  the  case  of  sales  of  real  estate  for  the  payment  of  debts  generally, 
the  purchaser  is  not  only  not  bound  to  look  to  the  application  of  the  pur- 
chase money ;  but  if  more  of  the  estate  is  sold  than  is  sufficient  for  the 
purposes  of  the  trust,  it  will  not  be  to  his  prejudice.  And  it  will  not  make 
any  difference  whether  the  testator  charges  both  his  personal  and  real 
estate  with  payment  of  his  debts,  or  the  real.  Nor  will  it  make  any  dif- 
fidence whether  the  devise  directs  a  sale  of  the  real  estate  for  the  pay- 
ment of  debts,  or  only  charges  the  real  estate  therewith ;  nor  that  the  trust 
is  only  to  sell,  or  is  a  charge  for  so  much  as  the  personal  estate  is  defici- 
ent to  pay  the  debts ;  nor  that  a  specific  part  of  the  real  estate  is  devised 
for  a  particular  purpose,  or  trust,  if  the  whole  real  estate  is  charged  with 
the  payment  of  debts  generally  by  the  wUL 

The  rule  as  above  that  the  purchaser  or  mortgagee  is  not  bound  to  look 
to  the  application  of  the  purchase  money  is  subject  to  the  exception  that 
if  the  purchaser  or  mortgagee  is  knowingly  a  party  to  any  breach  of  trust, 
by  the  sale  or  mortgage,  it  shall  afford  him  no  protection. 

Where  the  trust  is  for  the  payment  of  legacies,  or  of  specified  or  sched- 
uled debts,  the  purchaser  is  bound  to  see  that  the  money  is  actually  ap- 
plied in  discharge  of  them.  Where  the  devise  is  for  the  payment  of  debts 
generally,  and  also  for  the  payment  of  legacies,  the  trust  becomes  a  mix- 
ed one  i  and  in  such  case,  the  purchaser  is  not  bound  to  see  to  the  appli- 
cation of  the  purchase  money. 

Where  the  time  directed  by  the  devise  for  a  sale  of  the  real  estate,  is 
arrived,  and  the  persons  entitled  to  the  money  are  infants,  or  are  unboni, 
the  purchaser  is  not  bound  to  see  to  the  application  of  the  purchase  mo- 
ney, because  he  might  otherwise  be  implicated  by  a  trust  of  long  dtiration. 
But  if  an  estate  is  charged  with  a  sum  of  money,  payable  to  an  infant  at 
his  majority,  the  purchaser  is  bound  to  see  the  money  duly  paid,  on  bis 
arrival  at  age.  Where  the  trusts  are  defined,  and  yet  the  money  is  not 
merely  to  be  paid  over  to  third  persons,  but  is  to  be  applied  by  the  tnutees 
to  certain  purposes,  which  require,  on  their  part,  time,  deliberation  and 
discretion,  it  seems  that  the  purchaser  ia  not  bound  to  see  to  the  due  ap- 
plication of  the  purchase  money.  See  Story's  Eq.  Juris,  sees.  1130, 
1134. 
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implied,  as  where  the  trusts  are  of  such  a  nature  as  that  c^ap  xni. 
a  contrary  intention  cannot  reasonably  be  attributed  to 
the  author  of  the  trust. 

And  if  this  intention  be  expressed,  or  can  be  implied,  ^^^„^ 
the  trustees,  upon  a  sale  apparently  in  pursuance  of  the  onjj;^" 
trust,  have,  under  all  circumstances,  a  power  to  give  re-  J^^!!.**^* 
ceipts.    Of  course,  it  may  be  shown  that  the  sale  is  in 
fact  a  breach  of  trust ;  but  then  the  objection  is  to  the 
sale  itself,  and  is  not  a  question  of  application  of  purchase 
money. 

And,  on  the  other  hand,  where  this  intention  is  not  ex-  nor  confer 
pressed  and  cannot  be  implied,  the  mere  fact  that  the  ciT^lrtlod 
parties  beneficially  interested  at  the  time  of  sale  are  in- 
fants, or  unascertained,  or  any  other  similar  circumstance, 
will  not  enable  the  trustees  to  give  a  valid  discharge ;  but 
the  purchaser  must  see  to  the  application  of  the  money. 

For  instance, — (to  consider  first  the  question  of  implied  JJ^JJJ;, 
intention,  and  what  sufficiently  indicates  it,) — where  the  fjJJ^JjJJf 
trust  is  for  payment  of  debts  generally,  or  for  payment  of  ^^iJjweJ'b? 
debts  generally  and  of  legacies  or  annuities,  the  trustees  !!?(ri!S^^'' 
take  by  implication  a  power  to  give  discharges ;  for  no  plYmemof 
purchaser,  upon  a  sale  during  the  existence  of  debts, 
could  be  expected  to  take  an  account  of  them  :(A}[1]  so, 

(A)  Johnson  v.  KenneU,  3  Myl.  &  K.  624 ;  Eland  v.  Eland,  4  M.  &  C. 
420 ;  rorbes  v.  Peacock,  1  Ph.  717  j  Page  v.  Adam,  4  Beav.  369,  283. 

[1]  In  the  case  here  cited  the  estate  was  devised  to  the  son  in  fee,  sub- 
ject to  the  debts,  an  aunnity  to  the  widow,  and  legacies  to  the  daughter. 
The  son  also,  was  entitled  to  the  personal  estate.    Two  or  three  years 
after  the  testator's  death,  the  son  and  his  wife,  levied  a  fine  and  conveyed 
the  estate  without  reference  to  the  debts  and  legacies  to  uses,  to  bar  dower. 
The  son  then  sold  the  estate  in  lots  to  several  purchasers.    The  convey- 
ances recited  the  will,  the  conveyance  and  fine,  the  contract  to  sell  and 
an  agreement  to  give  to  the  purchasers  a  bond  of  indemnity  against  the 
legacies.    The  dosds  did  not  recite  that  the  debts  were  paid.    In  some  of 
the  deeds,  the  widow  joined  and  released  her  annuity  pro  tanto.    Each 
pTurchaser  had  a  bond  of  indenmity  against  the  legacies,  in  which  no 
notice  was  taken  of  the  debts.    The  daughters  filed  a  bill  against  the  pur- 
chasers, and  the  assignee  of  the  son.    The  bill  stated  that  the  son  had 
paid  the  debts,  and  that  the  legacies  were  unpaid.    The  answers  did  not 
deny  that  the  debts  had  been  paid,  and  stated  the  belief  of  the  purchasers 
that  the  legacies  were  unpaid.    It  was  held  that  the  estates  were  still 
charged  with  the  legacies  in  the  hands  of  the  purchasers,  for  they  dealt 
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^^P-  ^'P*  where  the  trust  is  for  payment  to  a  person  or  persons  who 
or  in  favor  may  be  unascertained,  or  under  age,  or  subject  to  any 
tainedorin-  Other  Incapacity  or  inability  to  receive  the  purchase  mo- 
^2j»«««     ney,  and  a  sale  during  the  existence  of  such  uncertainty, 

minority,  incapacity,  or  inability,  seems  contemplated  by 

the  author  of  the  trust ;  for,  if  the  trustees  cannot  receive 
[*^2851  ^^^  money,  there  would,  upon  a  sale  under  such  *circum- 
or  requiring  stauces,  be  NO  hand  to  receive  it  :(i)  so,  where  the  money 
dimiion;    'Ms  to  be  applied  upon  trusts  which  require  time  and  dis- 

cretion,"(^)[l]  for  no  purchaser  could  be  expected  to  in- 
or  where  mo-  volvc  himsclf  therein :  so,  where  the  money  is  to  be 
leinveatad.    invested,  it  is  Sufficient  if  the  purchaser  see  that  this  is 

done,  and  that  a  declaration  of  trust  is  executed.(/) 
8o.e«eaton     So,  executors  cau  give  good  discharges  for  the  purchase- 
ShEukK    money  of  chattels  real,  although  specifically  bequeath- 

(t)  Sowarsby  t.  Lacy^  4  Madd.  142 ;  Lavender  t.  Stanton^  6  Madd.  46; 
Baifowr  v.  WeeUuidf  16  Yes.  151 ;  Breedon  y.  Breedon^  1  Riiss.  &  Bi. 
413. 

(it)  Sag.  836 ;  citing  Daran  v.  WUtskire,  3  Sw.  699. 

(0  Sag.  838. 


with  the  son,  not  as  a  trustee  for  the  widow  and  daaghters,  but  as  the 
owner  of  the  estate,  and  they  were  aware  that  the  legacies  were  unpaid, 
and  did  not  represent  that  they  were  sold,  or  supposed  that  the  debts  were 
unpaid.  But  this  decision  was  reversed  upon  appeal,  upon  the  ground 
that  the  rule  applies  to  the  state  of  things  at  the  death  of  the  testator,  and 
if  the  debts  are  afterwards  paid,  and  the  legacies  alone,  are  left  as  a  charge, 
that  circumstance  does  not  vary  the  general  rule ;  and  in  the  particular 
case,  there  was  no  charge  in  the  bill  that  the  purchasers  knew,  that  the 
debts  were  paid,  and  the  taking  of  the  bonds  of  indemnity  was  held  to  be 
unimportant. 

[1]  This  point  was  decided  as  far  back  as  1793,  where,  in  a  settlement 
of  real  estates  with  a  power  of  sale,  the  trustees  were  to  receive  the  par- 
chase-money  and  to  lay  it  out  again  in  lands  to  the  uses  of  the  settlement, 
and  till  that  was  done,  to  invest  it  in  government  funds,  etc.  It  was  ob- 
jected that  a  good  title  could  not  be  made,  as  there  was  no  dause  that  the 
trustees  receipts  should  be  good  discharges.  The  lord  chancellor  said : 
"  As  to  the  power  which  the  trustees  have  of  giving  a  discharge,  it  is  true 
that  when  land  is  to  be  sold,  and  a  particular  debt  is  to  be  paid  with  it, 
the  purchaser  is  bound  to  see  to  the  application  of  the  purchase-money. 
But,  in  cases  where  the  application  is  to  a  pajrment  of  debts  generally,  or 
to  a  general  laying  out  of  the  money,  he  knew  of  no  case  which  lays 
down,  or  any  reasoning  in  any  case,  which  goes  the  length  of  saying  thai 
a  purchaser  is  so  bound ;  and,  therefore  he  conceived  that  the  receipt  of 
the  trustees  would  be  a  good  discharge  in  this  case." 
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• 

ed  ;(fn)  for  an  appointment  of  an  executor,  is,  in  eflFect,  a  q»p»  ^m 
bequest  to  him  of  the  personalty  in  trust  to  sell  for  the 
payment  of  general  debts :  and  the  same  rule  seems  to 
apply  to  cases  where  executors  take,  either  expressly  or 
by  implication,  a  power  to  sell  freeholds  or  copyholds,  and 
the  proceeds  of  sale  are  to  be  applied  by  them  in  a  mixed 
fund  with  the  residuary  personal  estate.(n) 

But,  on  the  other  hand,  where  the  trusts  are  for  pay-  inwiuueMM 
ment  of  the  purchase  money,  or  some  definite  part  of  it,  to  •r»impu«d 
some  ascertained  person  or  persons,  whose  incapacity  or 
inability  to  receive  the  same  at  the  time  of  sale  does  not 
appear  to  be  contemplated  by  the  author  of  the  trust,  there 
is  no  sufficient  indication  of  an  intention  that  the  trustees 
shall  give  good  discharges ;  and  the  purchaser  is  there- 
fore bound  to  see  to  the  application  of  the  whole  or  part 
(as  the  case  may  be)  of  the  purchase-money.  ^ ', 

For  instance,  where  the  trust  (as  respects  the  whole  or  Jfo?5ei32  '-'J 

some  definite  portion  of  the  purchase-money)  is  to  pay  ScSSMd"* 
scheduled  or  specified  debts,(o)  or  legacies  only,(p)  or  to  S^t^wCil 
divide  it  between  two  or  more  aduits,(^)  in  ail  these  and 
similar  cases,  as  nothing  seems  to  be  contemplated  which 
*would  impose  upon  a  purchaser  any  greater  hardship      1*2861 
than  that  of  paying  the  whole,  or  a  definite  part  (as  the  ^ 

case  may  be,)  of  his  purchase-money,  to  A.  the  beneficial, 
rather  than  to  B.  the  legal  owner  of  the  property,  no  in- 
tention can  be  implied  of  relieving  the  purchaser  from  his 
prima/acie  obligation  of  seeing  that  his  money  reaches 
the  hand  substantially  entitled  to  it. 

And  it  appears  to  be  consistent  with  authority  to  say,  subiMimit 
that  the  power,  or  want  of  power,  (as  the  case  may  be,)  mtui; 
to  give  valid  discharges,  being  dependent  upon  intention 
as  evidenced  in  the  instrument  declaring  the  trust,  is  un- 
affected by  any  subsequent  matter  or  event. 


This  doctrine  is,  (it  is  believed,)  generally  admitted  in  in 
cases  where  the  intention  is  evidenced  by  an  express  to  giTt  n- 

(m)  See  Wms.  on  Executors,  736. 

in)  Thflden  y.  Byde,  3  Sim.  A  Sta.  238 ;  Jones  v.  Price,  11  Sim.  557. 

(o)  Sag.  834. 

(l»)3MyL&H:.630. 

(q)  18  Sim.  546, 
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<^p-  ^^''  power  to  give  receipts ;  and,  (it  is  submitted,)  the  result 
preMdTw'  cannot  be  aflfected  by  the  circumstance  of  the  intention 
Implied;      bejug  evidenced  by  one  rather  than  another  set  of  expres- 
sions, 
modjjn^au.       jij^^  ^j,q  authorities  wanting  in  support  of  this  view ; 

for  instance,  where  the  trusts  were  for  payment  of  debts, 
and  for  other  purposes  also  requiring  a  sale,  the  non-ex- 
istence of  debts  at  the  time  of  sale,  although  disclosed  to 
the  purchaser,  has  been  held  immaterial  ;(r)  so,  where 
the  trust  was  to  sell  and  pay  the  debts  of  such  creditors 
as  should  execute  the  deed  within  a  specified  period,  it 
was  held  that,  upon  a  sale  after  the  expiration  of  that 
period,  and  ahhough  the  creditors  were  then  ascertained, 
the  receipt  of  the  trustees  alone  was  a  good  discharge : 
Sir  W,  Grant  observed,  <<  according  to  the  frame  of  the 
deed  the  purchasers  were  or  were  not  liable  to  see  to  the 
application  of  the  money ;  and  their  liability  could  not 
depend  upon  any  subsequent  event.(^)[l] 

(r)  Page  v.  Adam^  4  Beav.  969 ;  Johnson  v.  Kennett,  3  Myl.  ^  E.  634; 
Eland  v.  Eland,  4  MyL  d&  Or.  420  \  Forbes  v.  Peacock,  1  Ph.  717 ;  and  see 
Rep.  note,  TUSt. 

(5)  Baifowr  t.  WeOand,  16  Yes.  151, 156. 

[1]  Sir  W.  Ghrant  remarked  that  the  deed  7ery  clearly  conferred  an  Im- 
mediate power  of  sale,  for  a  purpose  that  coald  not  be  immediately  de- 
fined, viz.,  to  pay  debts  which  could  not  be  ascertained  imtil  a  future  and 
distant  period.    It  was  impossible  to  contend  that  the  trustees  might  not 
have  sold  the  whole  property,  at  any  time  they  thought  fit,  after  the  exe- 
cution of  the  deed ;  and  yet  it  could  not  be  ascertained,  until  the  end  of 
eighteen  months,  who  were  the  persons  among  whom  the  produce  of  the 
sale  was  to  be  distributed.    If  the  sale  might  take  place  at  a  time  when 
the  distribution  could  not  possibly  be  made,  it  must  have  been  intended 
that  the  trustees  should,  of  themselves,  be  able  to  give  a  discharge  for  the 
produce ;  for  the  money  could  not  be  paid  to  any  other  person  than  the 
trustees.    It  is  not  material  that  the  objects  of  the  trust  might  have  been 
actually  ascertained  before  the  sale.    The  deed  must  receive  its  constrac- 
tion,  as  from  the  moment  of  its  execution.    According  to  the  frame  of  the 
deed,  the  purchasers  were  or  were  not  liable  to  see  to  the  application  of 
the  money ;  and  their  lialulity  could  not  depend  upon  any  subseqaent 
event.    Another  ground  relied  upon  in  this  case  was,  that  the  creditors 
were  parties  to  the  deed,  and  it  was  clearly  intended  that  the  tnutees 
should  receive  and  apply  the  money.    So,  where  the  trust  is  to  lay  oat 
the  money  in  the  funds,  etc.,  upon  trusts,  if  the  purchaser  see  it  in7es<ed 
according  to  the  trust,  and  procure  the  trustees  to  execute  a  dedaratioii 
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•This  last  decision,  it  is  conceived,  goes  the  full  length  chtp-am. 
of  the  rule  contended  for ;  in  Page  v.  A€lamt{t)  Johnson  SS^Sir'v?** 
V.  Kennet,{u)  and  Eland  v.  Eland,{w)  the  rule  was  but  ^*"'^- 
partially  recognized,  inasmuch  as  (they  being  cases  upon 
wills)  it  was  only  decided  that  the  existence  of  debts  at 
the  death  of  the  testator  was  sufficient ;  nor  did  the  judg- 
ment even  in  Forbes  v.  Peacockix)  go  any  further ;  in 
fact,  in  all  these  cases,  it  was  sufficient,  for  the  purpose 
of  deciding  the  question  before  the  court,  to  hold  that  the 
existence  of  debts  at  the  death  would  sustain  the  power ; 
it  appears,  however,  from  the  reporter's  note  to  the  last 
case,  that  Liord  Lyndhurst  recognizes  what  is  here  con-  g 

tended  for  as  the  true  principle  ;  viz.,  that  the  question  is 
one  of  construction  or  intention ;  and  it  is,  of  course,  evi- 
dent  that  in  considering  a  will  upon  a  question  of  this 
nature,  it  must  be  held  to  speak  from  the  date  of  its  exe- 
cution. ' 

So,  if  the  trust  were  for  immediate  sale,  and  to  divide  ff^SS^ 
the  proceeds  among  infants,  and  a  sale  were  not  to  take  ^'^^r^f       ^ 
place  until  some,  or  even  all  of  the  infants  attained  ma-  ^iSS^t!^ 
jority,  it  is  submitted,  that  the  power  of  the  trustees  to 
give  receipts  would  not  be  affected :  the  attainment  of 
majority  by  the  infants  would  be  precisely  the  same,  in 
principle,  as  the  execution  of  the  deed  by  the  creditors  in 
Balfour  v.  Welland  ;{y)  until,  however,  the  law  is  more 
settled,  it  would,  in  such  a  case,  be  prudent  to  obtain,  if 
possible,  the  concurrence  of  the  adult  cestui  que  trust. 

And,  on  the  other  hand,  if  the  intention  to  confide  such  Norcaniub. 
a  power  to  the  trustees  be  not  evidenced  by  the  instrument  etJnuLmfer 
creating  the  trust,  subsequent  events  will  not  confer  it  on  ^r. 
them ;  if,  for  instance,  the  trust  be  to  sell  and  divide  the 
proceeds  between  A.  and  B.,  and  they  so  deal  with  their 
interests  as  to  vest  the  beneficial  estate  in  infants,  or  to 

(0  4  Beav.  369. 
(«)  3  Myl.  A>  K.  634. 
(v)  4  Myl.  Sb  Cr.  420. 
(2;)  1  Ph.  717. 
(y)  16  Ves.  151. 


of  trust,  lie  18,  in  practice,  conaideFed  as  discharged  from  the  obligation 
of  seeing  to  the  further  application  of  the  money. 
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DIftinctioii 
between  the 
above  caee^ 
and  thoee  in 
which^i  tbe 
purpoeea  of 
the  trust  be- 
ing  eaUifled, 
the  sale  is  a 
breach   of 


Improper 
■ale  by  ex* 
Matortopur- 
thfeser  with 
notice  coQ* 
fen  no  tiUe. 
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*inake  it  the  subject  of  contingent  rights,  so  that  a  valid 
discharge  by  themselves  or  parties  claiming  under  them 
becomes  impracticable,  this,  it  is  conceived,  would  clearly 
not  enlarge  the  powers  of  the  trustees. 

But  cases  where,  as  in  Forbes  v.  Peacock:{z)  the  trus- 
tees have  power  to  sell  for  several  purposes,  and  notice  to 
the  purchaser  of  the  non-existence  of  that  particular  pur- 
pose, the  contemplated  existence  of  which  alone  indicated 
an  intention  to  confer  a  power  to  give  receipts,  is  held  to 
be  immaterial,  must  be  carefully  distinguished  from  cases 
where  a  purchaser  has  notice  that  the  sole  purpose  of  the 
trust  is  satisfied :  in  the  one  case  the  only  question  is, 
whether  the  trustees  can  give  a  good  discharge  for  the 
money ;  and  it  has  been  held,  and,  (it  is  submitted,)  pro- 
perly held,  that  the  confidence  of  the  author  of  the  trust 
is  to  be  considered,  not  as  varying,  or  temporary,  but  uni- 
form, and  coextensive  with  the  duration  of  the  trust ;  but 
in  the  other  case,  the  trust  for  sale  no  longer  exists :  so 
that  if,  in  Forbes  v.  Peacock,  the  payment  of  debts  had 
been  the  onljf  object  for  which  a  sale  was  authorized,  the 
purchaser,  having  implied  notice  that  the  debts  were  paid, 
would  have  also  had  notice  that  the  sale  itself  was  a 
breach  of  trust.(a)  So  if,  in  dealing  with  an  executor,  tbe 
purchaser  know  that  all  the  purposes,  for  the  performance 
of  which  the  law  empowers  him  to  sell,  have  been  already 
answered,(fr)  or  that  he  is  selling  for  his  own  private  be- 
nefit, the  sale  will  be  impeachable  in  equity  :{c)  so,  if  a 
trustee  sell  to  pay  his  own  debts,  and  the  purchaser  be 
aware  that  such  is  the  case  :{d)  but  the  mere  fact  of  a 
beneficial  devisee  and  *executor,  who  has  an  estate  sub- 

• 

ject  to  a  charge  of  debts,  selling  it  as  his  own,  is  no  evi- 

a 

(z)  I  Ph.  717. 

(a)  IPh.721;  Waikinsv,  Cheek,  2  Sim.  A  St,  199  \  4MyL&Cr.437. 
The  distinction  here  suggested  does  not  appear  to  be  recognized  in  the 
comments  of  a  learned  writer  npon  Fbrbes  v.  Peacock,  in  11  Jurist,  part  9; 
p.  126. 

(b)  Ewer  v.  Corbet,  3  P.  Wms.  148. 

(c)  Sag.  854 ;  Wms.  on  Executors,  746,  et  teq.,  and  cases  there  cited : 
Chambers  v.  Howell,  13  Jar.  905. 

{d)  See  Eland  Y.  Eland,  4MyL&,CT,^in]  wad  aee  BraUhiWkT.  Bri- 
tain, 1  Keen,  906. 
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dence  of  an  intended  breach  of  trust ;  for  he  is  in  truth  ^^p-  ^'^^ 
the  owner,  subject  to  the  charge,  and  it  is  his  duty  to 
satisfy  the  debts,  which  the  sale  may  be  the  very  means 
of  enabling  him  to  do.(e) 
Somewhat  similar  in  principle  is  the  distinction  between  Dteunctioa 

*^  *^  between  the 

cases  where  the  trustee  is  to  sell,  and  apply  the  proceeds  •^''•i  "^ 

in  making  good  a  deficiency  in  the  personal  estate  to  an-  S-Jrt  iJ^ji^e 

swer  debts  and  legacies,  and  those  in  which  heis  only  ^Ifefo^SSi 

authorized  to  sell  in  the  event  of  the  personal  estate  so  ^SmJS 

proving  deficient;  in  neither  case  is  there  any  difficulty  ~^^ 

as  to  payment  of  the  purchase-money  to  the  trustee,  for 

no  purchaser  can  be  expected  to  involve  himself  in  the 

administration  of  the  estate ;  and  even  in  the  second  of  ^l^ 

the  two  cases,  if  there  be  a  mere  trust  for  sale,  and  a  good 

title  can,  independently  of  its  exercise,  be  made  to  the 

legal  estate,  a  purchaser  will,  it  appears,  be  protected  from 

the  necessity  of  ascertaining  the  existence  of  a  deficiency, 

although  the  trust  instrument  do  not  (as  it  should  do) 

contain  a  declaration  to  that  effect ,(/)  but  if  there  be  a  . 

mere  power  of  sale,  the  title  to  the  legal  estate  will  depend 

upon  the  occurrence  of  the  specified  event  ;(s')[l]  and  the 

(e)  Eland  v.  Eland^  4  My].  d&  Cr.  4SS^  and  see  Biggins  v.  Sha/vo,  2 
Dni.  Sb  War.  356. 

(/)  Sag.  847. 

(g)  See  Dike  v.  RickSy  Cro.  Car.  335;  Culpepper  y.  Aston  or  Auatin,  2 
ClLCa.115,221;  Sug.  847. 

[1]  It  was  expressly  decided,  in  the  case  here  cited,  that  where  a  mere  pow- 
er is  given  to  trustees  to  sell,  for  the  purpose  of  raising  as  much  money  as 
the  personal  estate  shall  prove  deficient  in  paying  the  debts,  or  debts  and 
legacies,  it  seems  that  unless  the  personal  estate  be  actually  deficient,  the 
power  does  not  arise,  and  consequently,  cannot  be  duly  executed.  See 
also,  Seymour  v.  Bull,  3  Day's  Rep.  388;  WiUiams  v.  Peyton]  4  Wheat. 
77;  Wdman  v.  Lawrence^  15  Mass.  Rep.  326.  And  the  case  of  Culpepper 
Y.  Astan^  cited  in  the  text,  also  appears  to  be  authority,  that  in  such  a  case, 
a  purchaser  is  bound  to  ascertain  the  deficiency ;  for  in  that  case,  the  will 
seems  to  have  given  a  mere  power  to  the  executors,  to  raise  as  much  mo- 
ney as  the  personal  estate  should  fall  short  in  payiog  the  debts.  The  will 
was  revoked  pro  tantOf  by  a  subsequent  conveyance  creating  a  direct  trust 
to  sell  and  pay  debts,  under  which,  it  seems,  the  purchaser  bought ;  and 
therefore,  the  point  did  not  call  for  a  decision.  But  it  was  resolved,  that, 
by  the  trust  [that  is,  power,]  in  the  willtu  sell,  the  purchaser  did  purchase 
at  his  own  peril,  if  the  personal  estate  received,  were  sufficient ;  but  that 
if  the  trust  were,  as  in  the  deed,  the  purchaser  was  safe.    It  most  be  borne 


289  MATTERS  RELATING  TO  COMPLETION  OP  PURCHASE. 

Chap,  xin.  jf^jgfggg)  receipt  clause  will  be  ineffective,  unless  it  be  so 
worded  as  in  terms  to  enlarge  the  power.(A)[2] 

And  where  a  testator  devised  estates  A.  and  B.,  upon 

trust,  if  any  debts  remained  unpaid,  to  sell  first  A.,  and 

then  (if  necessary)  B.,  it  was  held  that  while  estate  A. 

remained  unsold  a  good  title  could  not  be  made  to  B., 

r*2901      'without  clear  evidence  being  adduced  that  the  proceeds 

of  A.  would  be  insufficient  for  the  purposes  of  the  trust.(t) 

On  death  of       Where  a  testator  himself  contracted  to  sell  the  estate, 

cbaae-money  the  purchasc-mouey  must  be  paid  to  his  executor,  and  the 

^Executor  ordinary  receipt  clause  in  the  Will  does  not  enable  his 

wsjjmiee    trustecs  to  givc  a  discharge  for  it,  although  the  estate  be 

^^  devised  to  them  in  trust  to  complete  the  contract.(A:)[l] 

•  (A)  See  Sug.  848.  See  a  case  of  Lord  JRendUsham  v.  MeuXj  14  Sim. 
249 ;  where  the  opinioa  of  the  trustees  was  In  terms  made  the  test  of  the 
necessity  for  a  sale. 

(i)  Pierce  v.  ScaU,  1  Y.  dt  C.  Ex.  257. 

{k)  Eaton  v.  SamaUr,  5  Sim.  517. 

in  mind,  that  as  the  power  is  not  well  executed,  unless  there  be  a  defi- 
ciency, a  purchaser  must,  at  his  peril,  ascertain  the  fact,  notwithstanding 
^  that  the  trust  be  for  payment  of  debts  generally ;  or  being  for  payment  of 

particular  debts  or  legacies,  the  common  clause^  that  the  trustees  leceipcs 
shall  be  sufficient  discharges,  be  inserted  in  the  instrument  creating  the 
trust. 

[2]  "  Wherever,"  says  Sugden  (3  Sug.  on  Ven.  p.  109)  "  a  power  of 
this  nature  is  given,  and  even  where  a  trust  for  such  purposes,  is  raised, 
it  seems  advisable  to  extend  this  clause  a  degree  farther,  by  expressly  dis- 
charging the  purchaser  or  mortgagee,  from  the  obligation  of  inquiring, 
whether  the  personal  estate  has  been  got  in,  and  applied ;  and  by  express- 
ly authorizing  the  trustees  to  raise  any  money  they  may  think  proper,  by 
sale  or  mortgage,  though  the  personal  estate  be  not  actually  got  in,  or  ap- 
plied. For  it  frequently  happens,  that  the  getting  in  of  the  personal  es- 
tate, is  attended  with  great  delay  and  difficulty,  during  which,  the  real 
estate  cannot  perhaps  be  resorted  to.  This  will  be  obviated  efiectually, 
by  inserting  a  clause  to  the  above  effect.  It  should  however,  be  accom- 
panied with  a  further  direction  that  so  much  of  the  personal  estate,  and 
the  money  raised  under  the  trust,  as  shall  remain  after  answering  the  pur- 
poses of  the  trust,  shall  be  laid  out  in  land,  to  be  settled  on  the  devisees  of 
the  real  estates." 

[1]  A  contract  for  sale,  converts  the  estate  in  equity  into  personalty. 
And  therefore,  if  an  estate  be  devised  to  a  trustee  for  sale,  and  his  receipt 
be  made  a  valid  discharge,  and  afterwards,  the  testator  himself,  seU  the 
estate,  his  executor  would  be  the  right  hand  to  receive  the  money,  and  not 
the  trustee,  even  if  the  will  state  the  testator's  intention  to  sell,  and  direct 
the  trustee  to  carry  into  execution  any  contract  for  sale  entered  into  by 
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It  has  recently  been  held,  that  where  the  instrument  chap,  xm. 
creating  the  trust  directs  that  any  vacancy  in  the  trust  f^f^ 
shall  be  filled  up  within  a  specified  period,  which  direc-  town Md 
tion  is  not  complied  with,  the  surviving  trustees  can  ne-  cw^^^' 
vertheless  sell  and  give  a  good  discharge  for  the  purchase-  ^°^^^' 
money  under  the  usual  receipt  clause :(/)  but  this  doctrine 
should  perhaps  be  cautiously  acted  on.    It  has  also  been  Paynwntto 
held,  that  payment  of  money  to  three  persons,  nominally  ^^^^ 
trustees,  but  only  one  of  whom  was  competent  to  receive  JJ-ntJjJ  ^ 
it,  and  a  joint  and  several  receipt  given  by  the  three,  suf-  y^S^^ 
ficiently  discharged  the  purchaser  ]{m)  this  also,  it  is  con- 
ceived, is  a  doctrine  open  to  observation  ;  it  is  clear  that 
the  effect  of  such  a  mode  of  payment  might  often  be  to 
bring  the  money  under  the  sole  eventual  control  of  per- 
sons who  had  no  right  whatever  to  deal  with  it. 

In  the  case  of  several  trustees,  all  who  have  not  dis-  ^J^S^ 
claimed  must  join  in  the  receipt.(n)[2] 


nceipu 


(0  WarburUmy.  Sandys,  14  Sim.  622. 

(»)  MiUer  v.  Priddon,  18  L.  J.,  N.  S.,  Ch.  236,  V.  C.  E. 

(»)  See  Sag.  649,  and  cases  cited. 

him  in  his  lifetime,  and  remaining  uncompleted  at  his  death ;  for  the  pro- 
vision in  the  will,  as  to  the  receipts  of  the  trustee,  is  not  applicable  to  a 
case  in  which  the  testator  in  his  life  time,  made  the  contract  for  sale ;  and 
it  was  not  competent  for  the  testator  to  impose  fetters  on  the  performance 
of  the  contract  he  had  entered  into.  When  he  had  sold  any  part  of  his 
estates,  the  receipt  clause,  from  the  very  nature  of  the  case,  became  inap- 
plicable ;  the  executor  of  the  testator,  then  became  the  proper  party  to 
give  the  receipt  for  the  purchase-money.    3  Sug.  on  Vend.  p.  110. 

[2]  They  must  do  this,  notwithstanding  the  estate  has  been  released  to 
them ;  because,  although  one  trustee  release  the  legal  estate  to  lus  co- 
trustees, he  cannot  delegate  the  personal  trust  and  confidence  reposed  in 
him ;  for  the  rule  is  delegatus  non  potest  delegare.  For  the  purpose  of  ob- 
viating this  difficulty,  which  frequently  occurs,  Sugden  su^ests  that  it 
might  perhaps,  be  advisable,  instead  of  naming  the  trustees  in  the  clause, 
to  say,  that  the  receipts  *'of  the  trustees  or  trustee,  for  the  time  being, 
acting  in  the  execution  of  the  trusts  hereby  created,"  shall  be  sufficient 
discharges.  This  would  render  it  unnecessary  for  a  trustee  who  had  re- 
leased the  estate  to  join  in  any  receipt;  there  could  not  be  the  slightest 
ground  to  contend,  that  any  personal  trust  or  confidence  was  given  to  the 
trustees  named  in  the  instrument  creating  the  trust;  and  therefore  the  re- 
ceipt of  the  trustees  acting  in  the  trusts,  for  the  time  being,  would  satisfy, 
as  well  the  words,  as  the  spirit  of  the  clause.  But  as  one  man  cannot 
impose  a  trust  on  another,  against  his  consent,  a  trustee  who  has  refrised 
to  accept  the  tru^t,  and  actually  renounced,  need  not  join  in  any  receipts; 

46 
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otop-  x^^     And  we  may  here  refer  to  the  repealed(o)  Act  of  7  &  8 
T^svictc  Yi^^^  c  76.  under  which,  from  the  1st  January  to  the 
30th  September,  1845,  inclusive,  the  bona  fide  payment  to 
and  receipt  of  any  person  to  whom  any  money  was  pay- 
able upon  any  express  or  implied  trust  or  for  any  limited 
purpose,  were  an  effectual  discharge  to  the  person  paying 
'  the  same. 
[*291]         *A  power  for  trustees  to  lend  the  trust-money  upon 
teSdon**     mortgage  appears  to  carry  with  it  a  power  to  give  suflS- 
£^S£pow-  ^^^^^  discharges  to  the  borrowers  of  the  money.(p) 
rtMipbT         As  respects  moneys  charged  upon  the  estate  by  the  au- 
mUoq?/^"'  ^^^^  of  the  trust,  there  is  a  difference  between  charges  the 
^^^     satisfaction  of  which  by  means  of  a  sale  appears  to  be 
SI^'diB.  contemplated,  and  those  for  which  the  estate  seems  in- 
twMiiUi*     tended  to  be  a  continuing  security.(9) 
BMWMD  If,  for  instance,  a  legacy  be  charged  upon  the  estate  and 

MuuelLin.    made  payable  at  a  future  period,  (as  where  it  is  given  to 
aconiinuing  au  infant  and  made  payable,  at  twenty-one,)  and  there  be 
legacy;       nothing  to  show  that  the  author  of  the  trust  intended  the 
property  to  be  sold  before  the  arrival  of  the  time  for  pay- 
ment and  discharge  of  the  legacy,  no  sale  can  in  the  in- 
terval be  safely  effected,  except  subject  to  the  legacy  ;(r)[l] 

(0)  See  8  and  9  Vict.  c.  106,  s.  1. 
(]p)  Wood  7.  HaimuM^^  5  Madd.  368 ;  and  see  Sag.  848. 
(q)  See,  on  a  similar  point,  MiXU  v.  Osborne^  7  Sim.  30. 
(r)  Dickenson  v.  Dickenson^  3  Bro.  C.  C.  19. 


in  such  cases  the  receipts  of  the  other  trnstees,  will  be  sufficient 
charges.    See  3  Sug.  on  Vend.  p.  111. 

[1]  In  the  case  here  cited,  an  estate  charged  with  legacies,  some  of  dkCB 
for  infants,  was  sold,  and  the  amount  of  the  legacies  was  nearly  equal  to 
the  purchase-money,  and  a  decree  was  made  for  a  specific  performance 
upon  payment  of  their  legacies  to  the  adult  legatees,  and  the  investmail 
in  government  securities,  of  the  residue  of  the  purchase-money,  to  remain 
with  all  accumulations  for  the  payment  of  the  legacies  to  the  infimts, 
when  they  should  become  entitled,  and  the  court  said,  if  in  the  erent  the 
fund  should  turn  out  deficient  for  payment  of  the  infant's  legacies,  fSbtj 
must  still  have  recourse  to  the  estate  for  the  deficiency.  As,  Sugden  liow- 
ever,  very  well  observes,  the  title  with  such  a  charge,  could  noc  have 
been  forced  upon  the  purchaser,  and  that,  no  doubt,  the  decree  was  snb- 
mitted  to,  by  the  purchaser,  who  was  desirous  to  take  the  estate  with  the 
risk.  The  report  states  that  he  reftised  to  take  the  title  unless  tiie  eelale 
was  iully  discharged  from  the  legacies,  but  no  objection  appeals  to  have 
been  made  by  him  to  the  decree  upon  further  directions. 
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the  same  remarks  apply  to  a  life  annuity  charged  upon  ^^p*  ^"^' 
the  estate,(^)  which  in  fact  stands  on  precisely  the  same  or  annuity; 
reasoning,  for  a  life  annuity  is  merely  a  series  of  contin- 
gent legacies,  payable  at  stated  intervals  and  without  in- 
terest :  in  all  these  cases  the  apparent  intention  of  the 
charge  is,  that  the  estate  shall  remain  a  security  for  the 
money :  in  the  case  of  portions  for  children  it  seems  doubt- 
ful whether  the  estate  can,  except  under  special  powers 
in  the  settlement,  be  discharged  from  any  sums  which 
have  not  become  absolutely  vested.(^) 

If,  on  the  other  hand,  the  moneys  charged  be  made  ^hewMim- 
payable  at  the  time  appointed  for  sale,  the  charge  seems  ^!^%  Sf^ 
to  be  merely  equivalent  to  a  trust  for  payment  out  of  the  ^£^' 
proceeds  of  sale ;  in  fact,  as  respects  debts,  a  charge  of  ^{JS'S^^vii. 
them  upon  the  estate  is  held  to  amount  to  a  trust  for  fof  Jl^^ 
•sale :(«)[!]  so,  as  we  have  already  seen,(«7)  when  the  ^^r^gQ^i 
charge  is  subject  to  a  prior  trust  for  payment  of  debts  or 
other  general  purposes,  a  purchaser  is  unaffected  there- 
by.(x) 

The  power  possessed  by  creditors  upon  taking  proper  ^J^^^Su* 
proceedings  for  that  purpose,  of  obtaining  payment  of  Jj^^j;* 
their  debts  out  of  the  descended  or  devised  real  estate  in  JS,oumtoa 
the  hands  of  the  heir  or  devisee,(y)  may  be  defeated  by  a  SeSS*  *^ 

(s)  EUiot  T.  Merryman,  BaraarcL  Ch.  R.  82. 

(t)  SAeppardv,  WtLson^  4  Ha.  392;  XtuXs^Q^coTUra^  OiUibrandv.  Qoold^ 
5  Sim.  149 ;  and  Leech  v.  Leech,  2  Dru.  d&  W.  568. 

(«)  Shaw  7.  Borrer,  1  Keen,  559;  BaU  v.  Harris^  4  Myl.  Sb  Or.  264; 
Oosluig  r.  Carter,  1  Coll.  644. 

(w)  Supra,  p.  284. 

{x)  Page  v.  Adam,  4  Beav.  269. 

(y)  3  and4  W.  &  M.  c.  14;  47  Geo.  III.  c.  74,  sess.  2;  3  and  4  Will. 
IV.  c.  104. 

[1]  In  this  case,  where  a  general  charge  of  the  real  estate  with  debts, 
-was  followed  by  a  devise  to  trustees  of  part  of  the  real  estate  upon  a  cer- 
tain trust,  and  also,  npon  trost  to  sell  upon  an  event  which  had  not  hap- 
pened, the  trustees,  with  the  concurrence  of  the  executors,  sold  this  real 
estate  to  pay  debts;  and  it  was  held,  that  a  good  title  could  be  made  to 
die  poichaaer,  who  was  not  bound  to  see  to  the  application  of  the  purchase- 
money,  or  to  ascertain  that  there  was  a  deficiency  of  other  assets,  first 
applicable  to  the  payment  of  the  debts ;  and  the  rule  provfted  by  the  sta- 
tates,  where  there  is  no  charge,  was  held  not  to  gorem  a  case  where  there 
is  such  a  charge. 
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^^p-  ^"°-  prior  alienation  for  valuable  consideration ;  and  in  the 
hands  of  the  alienee  the  land  is  discharged,  although  the 
heir  or  devisee  remains  personally  liable  to  the  extent  of 
the  value  of  land  alienated  :{z)  therefore,  since  the  land 
itself  is  free,  the  existence  of  debts  does  not  relieve  a  pur- 
chaser from  the  devisee  from  the  necessity  of  seeing  to  the 
payment  of  legacies,  &c.  :(a)  while,  on  the  other  hand,  a 
purchaser,  either  from  the  heir  or  devisee,  is  not  bound  to 
see  to  the  payment  of  either  specialty  or  simple-contract 
debts.(fr) 

ReMipt    ,       It  seems  doubtful,  when  a  sum  charged  upon  an  estate 

under  uraal  o  » 

iwwen  of     is  assiguod  by  way  of  mortgage,  with  the  usual  power  of 
?S^*  **'  attorney  to  receive  and  give  discharges,  whether,  upon  the 
ii!SI!^wh?    estate  itself  being  sold,  and  the  sum  being  paid  off  out  of 
dS^i^^in  the  proceeds  of  sale,  the  assignee  can,  as  against  incum- 
^^^^'        brancers  on  the  equity  of  redemption  of  the  sum,  give  a 
good  discharge  for  the  same  in  equity  under  the  power  of 
attorney ;  especially  if  the  deed  contain  a  power  to  sell 
the  security,  and  the  usual  clause  expressly  making  bis 
receipts  a  good  discharge  in  equity,  in  respect  of  the  pro- 
ceeds of  any  sale  under  the  power.(c) 

[•293]         *(*)  -^  ^^  ^^  amount  payable  in  respect  of  purchase- 
money  ; — how  increased  or  diminished. 

The  amount  to  be  paid  in  respect  of  the  purchase-money 

ncresM  or  *  *  *  # 

S^pSSSSSa.  °^*y  ^^  ^^^  several  ways  hereinafter  noticed  be  increased 
°***°*3^-       or  diminished. 

incivMd         ^^^  ™°^^  ordinary  mode  of  increase  is  by  the  accrual 
l!2^iH/  ^^  interest  ;[1]  as  respects  which,  it  will  be  convenient  to 

(z)  Richardson  v.  HorUm^  7  Beav.  193 ;  Spademan  y.  THmbreU^  8  Sim. 
S63;  see  Pifimv.  ImaU,  1  Mac.  &  G.  449. 

{a)  BornY,  Horn,  2  Sim.  Sl  St.  448;  BoUy.  Harris,  4  Myl.  &Cr.  9SI, 
968. 

{b)  Sag.  834. 

(c)  BrasierY.  Hudson,  9  Sim.  1. 

[1]  Equity  considers  that  whidi  is  agreed  to  be  done,  as  actually  per- 
formed. If  therefore,  a  man  has  entered  into  a  ralid  contract  for  the  par- 
chase  of  land,  he  is  treated  in  equity  as  the  equitable  owner  of  the  land ; 
and  the  vendor*  is  treated  as  the  owner  of  the  money.  The  purchaser  may 
deyise  it  as  land,  eren  before  the  conveyance  is  made ;  and  it  passes^  by 
descent,  to  his  heir  as  land.    The  vendor  is  deemed  in  equity,  to  ataad 
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consider,  first  those  cases  where  there  is  no  special  agree-  ^'^p-  ^"^- '  . 
ment  as  to  interest :  premising  that,  in  such  cases,  inte-  no  agnc^ 

*  menu 

seised  of  it  for  the  benefit  of  the  purchaser ;  and  the  trust  attaches  to  the 
land,  so  as  to  bind  the  heir  of  the  vendor,  and  every  one  claiming  under 
him  as  a  purchaser,  with  notice  of  the  trust.    The  heir  of  the  purchaser 
may  come  into  equity  and  insist  upon  a  specific  performilnce  of  the  con- 
tract, and  unless  some  other  circumstances  affect  the  case,  he  may  require 
the  purchase-money  to  be  paid  out  of  the  personal  estate  of  the  purchaser, 
in  the  hands  of  his  personal  representative.    And  the  vendor  may  come  * 
into  equity  for  a  specific  performance  of  the  contract  on  the  other  iide, 
and  to  have  the  money  paid;  the  remedy,  in  cases  of  specific  perfor- 
mance, being  mutual,  and  the  purchase-money  being  treated  as  the  perso- 
nal estate  of  the  vendor,  and  going,  as  such,  to  his  personal  representa- 
tives.   Story's  Eq.  Juris,  vol.  2,  sec.  790.    The  purchaser  is  entitled  to 
the  profits  of  the  estate  from  the  time  fixed  upon  for  completing  the  con- 
tract, whether  he  does  or  does  not  take  possession  of  the  estate ;  and  as 
from  that  time,  the  money  belongs  to  the  vendor  the  purchaser  will  be 
compelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the  day.    Interest  will 
not  be  charged  against  the  purchaser  of  land,  until  he  is  put  in  defhult  by 
the  tender  of  a  deed.    Stevenson  v.  Maxwell,  2  Sand.  Ch.  Rep.  373.    In 
the  case  of  the  sale  of  vacant  or  unproductive  property,  a  contract  to  pay 
interest  will  not  be  implied,  where  the  purchaser  is  prevented  from  obtain- 
ing his  title  through  the  default  or  negligence  of  the  vendor,  although  he 
may  have  entered  into  possession.    lb.    Where  the  vendee  in  a  contract 
for  the  purchase  and  sale  of  real  estate,  takes  possession  of  the  property, 
as  owner,  without  having  paid  the  purchase-money,  he  is  bound  to  pay 
interest.    SUvenson  v.  Maxwell,  2  Comstock  Rep.  408.    The  rule  is  the 
same,  whether  the  land  is,  or  is  not  productive,  so  long  as  the  possession 
of  the  vendee  is  undisturbed,  and  the  vendor  is  not  in  default    lb.    And 
where  the  execution  of  the  deed  and  the  payment  of  the  purchase-money 
are  to  be  simultaneous  acts,  the  mere  omission  of  the  vendor  to  give  the 
conveyance,  before  any  demand  thereof,  or  offer  to  pay  the  purchase-mo- 
ney, is  not  a  default  within  the  meaning  of  the  rule.    lb.    The  vendee 
of  land,  on  a  credit,  to  whom  a  deed  is  made  and  possession  given,  is  not 
excused  from  paying  interest  on  the  purchase-money,  the  payment  of  the 
principal  having  been  delayed  by  a  third  party,  who  set  up  an  adverse 
claim,  (and  commenced  a  course  of  litigation,  which  continued  for  ten 
years  but  which  terminated  in  favor  of  the  vendee's  title,  the  issues  and 
profits.    Sdden  v.  James,  6  Randolph,  465.    The  vendor  only  covenanted 
to  sell  and  convey  a  perfect  title,  (which  was  so  conveyed,  as  proved  by 
the  result  of  the  trial,)  not  that  there  should  not  be  claimants  who  would 
sue  for  it.    He  therefore  committed  no  breach  of  his  covenant,  and  this 
is  no  ground  to  excuse  the  vendee  from  paying  interest.    lb.    To  excuse 
the  vendee  from  paying  interest  during  the  time  that  the  adverse  claim  is 
in  suit,  it  is  not  sufficient  that  he  should  be  ready  and  willing  to  pay  the 
principal.    It  ought  also  to  appear  clearly  that  he  did  in  fact  keep  the 
money  useless  and  unproductive  to  him ;  and  that  he  gave  the  vendor  no- 
tice that  it  was  so  unproductive.    lb.    Where  the  vendor  is  indebted  to 
the  vendee,  and  the  sale  is  made  in  order  to  pay  the  debt,  the  vendor  must 
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•  2^iE^  '®^*>  wheo  payable,  is  payable  at  law  after  such  rate,  not 
exceeding  51,  per  cent,,  as  may  be  allowed  by  the  jury  ;(d) 

{d)  3  and  4  Will.  IV.  c.  43,  s.  28. 

pay  interest  from  the  time  the  debt  i^  liquidated,  until  he  makes  a  good 
title.  Hepburn  v.  I>wdop,  1  Wheaton,  179.  A  vendee  of  land  being  let 
into  possession,  and  the  purchase-money  remaining  unpaid,  he  shall  pay 
interest  thereon,  though  the  vendor  be  in  default ;  unless  he  has  not  only 
.  kept  the  purchase-money  idle,  but  given  the  vendor  notice  that  he  has  so 
kept'it.  Brockenbrough  v.  BVyUCs  ez^rt,^  3  Leigh,  619.  When  a  contract 
for  the  sale  of  land,  which  the  purchaser  has  paid  for,  and  was  not  pot  ia 
possession  of,  is  rescinded  for  causes  free  of  fraud,  the  use  of  the  money, 
and  the  use  of  the  land,  are  held  to  balance  each  other.  The  decree 
should  in  general  restore  the  money  to  the  purchaser  without  interest,  and 
the  land  to  the  vendor  without  rents  or  profits.  But  if  the  purchaser  has 
made  valuable  and  lasting  improvements  on  the  land,  or  if  it  has  suileied 
in  his  hands  through  neglect  or  mismanagement,  then  these  things  are  the 
subject  of  valuation,  account,  and  final  settlement  by  the  decree.  TfU- 
Ztams  V.  Rogers,  3  Dana,  375.  In  a  contract  for  sale  of  land,  if  no  day  be 
specified  for  delivering  the  deed  and  possession  of  the  land,  but  the  mo- 
ney be  payable  afker  the  delivery  of  the  deed,  it  must  be  understood  that 
the  deed  is  to  be  delivered,  and  possession  to  be  given  without  delay.  I( 
therefore,  this  be  not  done  the  vendor  is  bound  to  account  for  and  pay  the 
profits  of  the  land  received  by  him  after  the  contract ;  and  the  vendee  to 
pay  interest  on  the  money  from  the  time  it  would  have  been  payable,  if 
the  deed  had  been  immediately  delivered.  Hwndkff  v.  L^tms^  5  Monfl 
342.  On  a  sale  of  land  the  vendee  was  put  in  possession  under  a  cove- 
nant for  the  title ;  the  vendor  from  Inability,  without  fraud,  fails  to  make 
the  title ;  the  vendee  abandoned  the  possession,  brings  his  action  on  the  co- 
venant, and  recovers  the  purchase-money  and  interest  The  vendor  is  ii 
equity  entitled  to  compensation  for  the  use  of  the  land  as  a  set-off  against 
the  interest.  The  vendee  is  accountable  for  rents  and  profits,  and  for 
waste,  during  the  time  he  held  possession,  and  is  entitled  to  an  allowance 
for  improvements  viewed  as  additions  to  the  value  of  the  land  when  it 
was  abandoned ;  the  balance  against  the  vendee,  on  an  accoimt  compri^ 
sing  these  items,  to  be  set  ofi*  against  the  interest  included  in  his  judg- 
ment Lowry  v.  Cos^s  exWs,,  2  Dana,  469.  •  Where  an  agreement  is  made 
between  A.  and  B.  for  the  purchase  of  a  large  tract  of  land,  a  title  to  be 
made  when  B.  the  purchaser  pays  for  it,  and  B.  goes  into  possession  and 
continues  for  ten  or  twelve  years,  and  in  all  that  time  pays  but  a  small 
part  of  the  purchase-money ;  equity  will  not  compel  A.  to  convey  to  B.  a 
portion  of  the  land,  equal  in  value  to  the  money  paid  by  him ;  especially 
when  laying  off  this  portion  of  the  land  must  materially  impair  the  value 
of  the  residue  of  the  tract  B.  the  purchaser  is  entitled  in  equity  to  have 
the  money  he  has  paid  refunded,  and  is  not  chargeable  with  the  rents  and 
profits  while  in  possession,  because  by  the  agreement,  he  was  to  take  pos- 
session and  plant  and  build ;  but  he  is  justly  chargeable  with  the  iatenrt 
on  the  purchase-money.  PorUr  v.  Miller ,  3  Hawks,  628.  See  Am.  Ch. 
Digest,  by  Waterman,  tit.  Vendor  and  Vendee. 
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and  in  equity  (as  a  general  rule)  after  the  rate  of  4/.  per  ^^p-  ^^^ 
cerU.{e)  per  annum. 

If,  then,  a  time  be  fixed  for  completion  df  the  contract,  p^t^^)® 

'  '  .^  '  from  time 

and  there  be  delay  attributable  to  the  purchaser,  he  must  ^^f^ 
from  that  time  pay  interest  upon  his  purchase-money,  al-  rJ^^^th 
though  it  has  been  lying  idle  and  appropriated  to  the  pur-  p^*****- 
chase,(/)  and  although  he  has  not  had  possession  of  the 
estate,  which  (as  in  the  case  of  a  house  bought^  for  a  resi- 
dence,) has  therefore  been  unproductive  ;  but  any  actual 
profits  arising  from  it  he  will  be  entitled  to.(^}  4.^i 

If,  on  the  other  hand,  (a  time  being  fixed  for  comple-  ^^  Jj** 
tion,)  there  be  delay  attributable  to  the  vendof,  the  pur-  fSi'iiol*^ 
chaser,  if  he  has  or  might  prudently  have  been  in  actual  ^^^'• 
possession  or  in  receipt  of  the  rents  and  profits  of  the  es- 
tate, must  pay  interest,  unless  and  until  his  money  has 
been  appropriated  to  the  purchase  and  lying  idle,  and  no- 
tice of  such  being  the  case  has  been  given  to  the  vendor  ;(A) 
but  it  appears  that,  (if  out  of  possession,)  he  will  not  be 
charged  with  interest  until  such  time  as  he  might  pru- 
dently have  *taken  possession :  i.  e.,  until  a  good  title  wa^      [*294] 
shown  ;({)  and  although  he  may,  if  he  please,  in  the  in- 
terim, pay  interest  and  take  the  rents  and  profits  from  the  >• 
time  fixed  for  completion,  (making  the  vendor  account, 
not  only  for  what  he  actually  has,  but  for  what  he  mig  ht 
without  wilful  default,  have  received,)(Ar)  he  is  not  bound 
to  do  so  where  the  interest  exceeds  the  rents  and  pro- 
fits.(/)[l] 

(«)  Sag.  816. 

(/)  Sag.  793. 

ig)  Sui^ra,  p.  116. 

(A)  PoweU  V,  Martyr,  8  Ves.  146 ;  Bug.  794. 

(i)  ForUblow  v.  Shirley,  2  Sw.  233,  cited ;  Sinks  v.  Lord  Rokeby,  2  Sw. 
222 ;  Jones  v.  Mudd,  4  Ross.  118 ;  Monk  v.  Biukisson,  4  Russ.  121. 

{k)  Adand  v.  Gaisford,  2  Madd.  28;  Wilson  v.  Gaj^m,  1  Jac.  &b  W. 
36. 

(Q  EsdaOe  v,  Stephenson^  1  Sim.  &  St  123 ;  Jones  v.  Mudd,  4  Rubs. 
118,  123. 


[2]  Where  the  delay  was  occasioned  hy  the  yendor,  to  give  effect  to 
the  geaerel  rule,  would  be  to  enable  the  vendor  to  profit  by  his  own 
wrong;  and  the  court  gives  the  vendor  no  interest,  but  leaves  him  in 
poosession  of  the  interim  rents  and  profits.    Therefore  where  a  good  title 


294  MATTERS  RELATING  TO  COMPLETION  OP  PURCHASE. 

m 

chap^^m.  ^jjj^  Qjj  ^jjg  other  hand,  it  has  been  held  that  a  pur- 
^uS^'it  ^'^^^^^^  if  out  of^ssession,  is  not  justified  in  laying  aside 
SalS'^y  his  purchase-money,  and  rendering  it  wholly  or  in  part 
SEPm£ie7^  unproductive,  until  the  time  when  a  good  title  is  shown 
•xompuon  by  the  vendor ;  and  that,  if  he  do  so,  it  will  be  at  his  own 
"*""*"       risk  and  loss:(m)  this  doctrine  however  seems  open  to 


observation.(7i) 

MylSie  by        "^^^  ^^^  cases  soem  to  show,  that  when  a  purchaser  is 
poSSSon  ^  ^  actual  possession  or  receipt  of  the  rents  and  profits,  he 
ySS^      must  pay  interest  upon  his  purchase-money  (unless  lying 
IxcHouSl    idle  with  notice  of*  the  fact  to  the  vendor)  from  the  time 
fixed  for  completion,  even  although  the  vendor  delay  to 
show  a  good  title,  and  the  contract  do  not  in  terms  make 
the  purchase-money  payable  until  a  good  title  is  shown ; 
for  instance,  where  parties  already  in  possession  agreed  to 
purchase  land,  the  purchase-money  to  be  paid  on  the  25th 
of  March  next  '*  on  a  good  and  valid  title  being  made  and 
executed,"  and  a  title  was  not  made  until  many  years  af- 
terward, but  they  continued  in  possession,  and  did  not 
appropriate  the  purchase-money,  they  were  held  liable  to 
pay  interest  from  the  above  date.(o) 
[*296]..       *If  no  time  be  fixed  for  completion,  the  purchaser  pays 

(in)  De  Vesme  v.  De  Vesme,  13  Jar.  1037;  1  Mac.  A  G.  336,  stated  infra. 

In)  Vide  infra,  20i, 
'  (o)  AMomey-Oeneral  v,  Ckrist  Ckwrck,  13  Sim.  314 ;  Fludyer  v.  Cfcker, 
13  Yes.  35. 


is  not  showa  until  a  given  period,  the  purchaser  will  pay  interest  only 
from  that  period,  and  he  will  of  course  take  the  rents  from  the  same  time. 
But  where  there  is  an  express  stipulation,  that  if  the  conveyance  is  noC 
executed,  and  the  purchase-money  paid,  by  the  day  named,  interest  shall 
be  paid  until  the  purchase  is  completed,  the  terms  of  that  stipulation,  it  is 
said  applied  to  every  delay.  This  was  decided  by  the  vice-chancellor  in 
the  case  cited  in  the  text.  He  said  that  the  interest  did  not  depend  upoa 
any  rule  of  the  court,  but  upon  the  express  stipulation  of  the  parties  and 
the  terms  of  that  stipulation  applied  to  every  delay,  however*  occasioned. 
It  was  highly  probable  that  he  could  not,  in  reasoning,  assume  it  as  a  ne- 
cessary consequence,  that  the  interest  must,  under  all  circumstances,  ex- 
ceed the  mesne  profits,  so  *a8  to  infer  from  thence,  that  the  intention  of  the 
parties  must  have  been  that  the  purchaser  should  pay  interest  at  five  per 
cent,  only  when  the  delay  in  completing  the  contract,  was  occasioned  bf 
himself.  The  purchaser,  he  added,  must,  under  the  circumstances  of  Cbe 
case,  pay  interest  according  to  the  terms  of  the  conditions  of  sale. 
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interest  upon  his  purchase  money,  (unless  lying  idle  with  c^ap.  xiil 
notipe  of  the  fact  to  the  vendor,)  from,  (it  is  conceived,)  Jx'S  foT 
the  date  of  the  contract,  if  the  purchaser  be  then  in  pos-  i^SSm^S^, 
session,  d&c.  ;(p)  or,  if  he  be  not  then  in  possession,  from  ^m^potoe*. 
the  time  of  his  taking  possession; (9)  or  from  the  time  at  or^uiie '° 
which  he  might  prudently  have  taken  possession  ;(r)  t.  e., 
the  time  when  a  good  title  was  shown.[l] 

(p)  fix  parte  Manning f  2  P.  Wms.  410. 

(y)  Fludyer  y.  Cocker ^  and  AU.-Oen.  V.  Christ  Churchy  vH  sfwpra. 

(r)  2  Sw.  226 ;  and  see  PorVman  v.  MUX,  3  Jur.  356. 


[1]  Where,  in  answer  to  a  bill  filed  against  him,  defendant  insisted 
that  interest  was  not  payable,  as  the  money  was  to  be  paid  on  an  event 
depending  npon  an  act  to  be  done  by  the  vendor,  (namely,  the  execution 
of  the  conveyance,)  forming  a  condition  precedent  to  the  payment  of  the 
purchase  money,  tiie  court,  afler  observing  that  the  purchaser  did  not 
allege  that  any  circumstances  had  occurred  entitling  him  to  relinquish 
the  contract,  said,  that  the  act  of  taking  possession  was  an  implied  agree- 
ment to  pay  interest ;  for  so  absurd  an  agreement  as  that  the  purchaser 
was  Xo  receive  the  rents  and  profits  to  which  he  had  no  legal  title,  and 
the  vender  was  not  to  have  interest,  as  he  had  no  legal  title  to  the  money, 
could  never  be  implied.    And  where  a  purchaser  took  possession  under 
the  contract,  and  upon  the  master's  report  of  a  fact  which  he  considered 
fatal  to  the  title,  returned  the  possession,  and  the  court  ultimately  held 
that  he  was  bouiid  to  complete  his  purchase,  Lord  Eldon  observed,  that  if 
the  purchaser  ultimately  obtained  possession,  he  must  be  considered,  by 
relation,  as  in  possession  under  that  title,  from  the  time  at  which  he  took 
possession,  and  from  that  time  must  be  understood  to  say  that  if  he  could 
hereafter  have  a  title  made  to  him  he  was  to  be  considered  as  in  posses- 
sion, and  must  receive  the  rents  and  profits,  and  account  for  interest  on 
the  purchase  money.    But  he  added  that  it  was  for  those  who  sell,  under- 
taking that  the  purchaser  might  have  possession  at  a  particular  day,  to 
show  that  they  were  in  a  condition  then,  to  give  possession.    In  that  case, 
he  must  pay  interest  from  the  time  at  which  he  took  possession,  and  even 
for  the  time  during  which  he  returned  the  possession.    Whilst  a  material 
objection  to  the  title  remains  to  be  cleared  up,  a  purchaser  is,  of  course, 
justified  in  declining  to  take  possession,  and  the  court  will  not  [compel 
him  to  pay  interest    If  it  be  agreed  that  the  purchacter  shall  take  posses- 
aioa  of  the  estate,  and  pay  interest  on  the  purchase  money  from  that  time, 
and  it  afterwards  appear  that  a  long  time  must  elapse  before  a  title  can 
be  made,  the  purchaser  will  be  entitled  to  rescind  the  agreement    But 
if  the  purchaser  acquiesce  in  the  delay  until  the  contract  is  nearly  carried 
into  execution,  he  cannot  then  appropriate  the  purchase  money,  and,  by 
^ving  notice  of  that  circumstance  to  the  vendor,  discharge  himself  from 
ihe  payment  of  interest.    Thus,  after  the  execution  of  a  contract  for  the 
pnrehase  of  an  estate,  it  appeared  that  an  act  of  parliament  was  neces- 
to  perfect  the  title,  and  that  some  time  must  elapse  l>efore  a  tiUe 
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Chap.  XIII.  j^Qd  a  purchaser  taking  possession  subsequently  to  the 

Payment  contract,  caunot,  by  giving  up  possession,  escape  his  4ia- 

cannot  be  _  ...                                ,                                          ,  . 

eraded  by  buitv  ovou  to  subseoueut  mterest.(^) 

giving  up  ^                                                                       ^  ' 

poneiwion.  Upou  the  purchaso  of  a  reversion,  the  mere  wasting  of 

parUcufar  the  particular  estate  by  lapse  of  time  appears  to  be,  (for 

(5)  See  last  note. 


could  be  made ;  and  it  was  therefore  agreed  that  the  purchaser  should 
take  possession  of  the  estate,  and  pay  interest  on  the  purchase  money. 
Great  delays  having  arisen,  and  the  purchaser  thinking  exchequer  bills 
in  which  the  purchase  money  was  invested,  not  safe,  he  sold  them,  and 
gave  notice  to  the  vendor  that  the  money  was  lying  ready,  and  without 
interest  being  made  of  it.  After  the  purchase  was  completed,  and  the 
money  paid,  the  vendor  filed  a  bill,  asserting  his  right  to  interest,  until 
the  execution  of  the  conveyance.  The  court  pronounced  in  the  case,  the 
following  judgment :  "  An  agreement  of  this  nature  is  totally  independent 
of  the  interest  made  by  the  money.  When  a  purchaser  is  let  into  posses- 
sion, the  vendor  need  not  mind  what  ib  done  with  the  purchase  money, 
because  the  purchaser  agrees  to  pay  interest  for  the  money.  And  such 
an  agreement  can  only  be  affected  by  great  delay,  because  the  purchaser 
is  not  to  be  kept  forever  bound  by  a  disadvantageous  bargain ;  for  the  in- 
terest might  be  better  than  the  rents ;  in  which  case,  if  the  purchaser  was 
to  be  bound,  notwithstanding  an  unreasonable  delay,  the  vendor  wooM 
not  mind  how  long  he  delayed  making  a  title.  If  the  objection  had  been 
taken  at  a  different  time,  it  woukl  have  been  better.  He  should  have 
made  the  objection  when  he  knew  that  an  act  of  parliament  was  neces- 
sary, as  he  was  not  before  in  possession  of  that  fact.  But  he  waived  this 
delay,  and  he  consents  to  continue  to  pay  interest,  and  writes  a  letter 
which  clearly  implies  that;  or  he  might  have  waived  the  agreement 
Afterwards,  he  thinks  he  is  entitled  to  say  that  he  will  not  pay  interest 
The  ground  was  totally  distinct.  He  had  laid  cyit  his  money  in  exche- 
quer bills,  and  then,  upon  supposition  that  they  were  not  safe,  he  sold  ont, 
and  then  gave  notice  that  he  would  not  pay  interest  He  ought  certainly 
"to  have  given  notice  before  he  sold  out,  and  to  have  given  the  vendor  his 
option,  whether  he  would  choose  them  to  remain  at  his  risk,  or  would 
waive  his  interest  This  ground  was,  however,  nothing  to  the  vendor, 
as  he  had  nothing  to  do  with  the  interest.  The  only  ground  upon  which 
he  could  have  waived  the  agreement  was,  the  delay  in  the  first  instance. 
The  defendant  mistook  his  case ;  he  might  have  come  at  an  earlier  pe- 
riod, and  insisted  not  to  pay  interest ;  for  a  court  would  not  have  held 
him  to  an  indefinite  period.  Besides,  the  notice  was  not  given  until  a 
long  delay  could  not  take  place."  And  the  court,  for  these  reasons,  de- 
creed the  purchaser  to  pay  interest ;  but  as  he  bound  himself  by  bis  long 
acquiescence,  he  would  not  give  costs,  and  interest  was  only  given  up  to 
the  time  the  conveyance  was  delivered  to  the  vendor's  attorney  for  exeen- 
tion,  although  it  was  not  executed  until  three  months  afterwaids.  See  3 
Sug.  on  Vend.  pp.  65, 66  and  67,  and  authorities. 
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the  purpose  of  the  above  rules,)  equivalent  to  possession  ch^p.  xiii. 
by  the  purchaser.(0  ZlV^i 

Interest  upon  the  purchase-money  of  timber  taken  at  a  Iq^l^um 
valuation  is  payable  only  from  the  date  of  the  valua-  UoS?"*** 
tion  ]{u)[2]  this,  however,  it  is  conceived,  can  only  apply  ^jSS^faiua- 
to  timber  which  had  not  attained  maturity  at  the  date  of  b!?r°from°^' 
the  contract ;  the  reason  for  the  rule  being,  that  the  aug-  payabu. 
mented  value  of  the  timber  by  growth  is  included  in  the 
valuation,  and  is  an  equivalent  to  interest;  upon  which  orowing 
Sir  E.  Sugden  remarks,  "but  this,  which  was  a  good 
reason  during  the  war,  will  not,  in  all  times,  justify  the 
withholding  of  interest.    *Many  cases  have  occurred  in      [*296] 
which  the  augmented  value  by  growth,  between  the  time 
of  entering  into  the  contract  and  the  completion  of  it,  has 
not  been  equal  to  the  depreciation  in  the  market  price  of 
the  timber  during  the  same  period." 

It  is,  very  deferentially,  submitted  that  the  above  re-  Jhichfiouu 
mark  is  scarcely  pertinent  to  the  principle  upon  which  the  Ji'SSuity. 
rule  may  be  supported :  viz.,  that  there  is  an  increase,  (not 
in  the  market  price,)  but  in  the  actual  quantity  or  quality 
of  the  subject-matter  of  the  contract :  the  case,  in  effect,  is 
this :  the  vendor  agrees  to  sell  the  timber  as  existing  at 

(t).  Ez  parte  Mannings  ubi  supra ;  Owen  y.  DavieSy  1  VeB.  82 ;  Davy  y. 
Barber,  2  Atk.  489, 490;  Trefusis  y.  Lord  Ointan,,  2  Sim.  359;  Sug.  793 
-805;  and  see  Champemovme  y.  Brooke,  3  CI.  &  Fin.  4;  and  Brooke  y. 
Ckampemowne,  4  CI.  &  Fin.  589;  where  the  yendor's  prima  facie  right  to 
interest  was  excluded  by  the  terms  of  the  contract :  and  see  Lewis  y. 
Tucker,  5  Jar.  1105,  V.  C.  W. ;  but  see  also  Enraght  y.  ^Slzgerald,  2  Dru. 
&  W.  43,  where  interest  seems  to  haye  been  allowed  only  from  the  time 
when  a  good  title  could  haye  been  made. 

(u)  See  Widdron  y.  Forester,  cited  Sug.  799.  ^ 

[2]  In  this  case,  it  appears  that  one  tenant  in  common  had  sold  his  share 
of  the  estate  and  of  the  timber  to  the  other,  who  was  let  into  possession, 
Imt  no  stipulation  was  made  as  to  interest.  The  purchase  money  was 
not  paid.  A  bill  was  filed  by  the  yendor,  for  a  specific  performance,  and 
a  motion  was  made  that  the  purchase  money  might  be  paid  into  court,  or  ' 
a  receiyer  appointed  of  the  estate  sold.  And  it  was  accordingly  referred 
to  the  master  to  appoint  a  receiyer  who  was  directed  to  pay  to  the  yendor 
oat  of  the  rents  and  interest,  at  the  rate  oifive  per  centum  per  annum  upon 
the  amount  of  the  purchase  money,  and  the  yalue  of  the  timber  on  the 
estate.  This  cause  aflerwaids  came  to  a  hearing,  when  a  specific  per- 
formance was  decreed,  and  the  purchaser  was  decreed  to  pay  interest 
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^^p-  ^"^  the  time  of  contract,  plits  its  future  increase  up  to  the  date 

of  the  valuation,  upon  being  paid  the  then  estimated  value 

"v  of  such  timber  and  increase ;  he  takes  the  chance  of  a 

rise  or  fall  in  the  market  value  of  timber  as  a  commodity ; 
and  a  fall  can,  it  is  submitted,  no  more  justify  him  in  re- 
quiring interest  prior  to  the  valuation,  (t.  e ,  in  effect  an 
increase  of  purchase-money,)  than  an  unexpected  rise 
would  warrant  the  purchaser  in  claiming  a  reduction 
of  the  purchase-money,  upon  the  ground  of  its  being  of  ' 

larger  amount  than  he  had  anticipated. 

Sr^'i  mi.      Nor  does  it  appear  that,  in  the  case  of  timber  which 

luriiy.  jjg^g  arrived  at  maturity,  interest  ought,  as  a  general  rule, 
to  be  paid  prior  to  the  valuation ;  for  there  has  been  no 
increase,  nor  any  advantage  to  the  purchaser :  the  case 
might,  however,  probably  be  different,  if  he  had  been  the 
cause  of,  or  consenting  to,  the  delay  in  the  valuation ;  or 
if,  the  chief  value  of  the  timber  consisting  in  its  ornamen- 
tal character,  he  had  been  in  possession  of  the  estate. 

intarett  The  casc  of  fixturcs,  agreed  to  be  taken  at  a  valuation, 

uponvalua-  f     o  /  i 

^^'^u'^uon"  seems  to  be  the  converse  of  that  of  growing  timber ;  they 
JpeciofT     being  a  deteriorating  property.    Where  they  are  of  large 
value,  the  purchaser,  if  let  into  possession  before  the  val- 
uation, ought,  it  is  conceived,  to  pay  an  occupation  rent 
up  to  the  date  of  the  valuation ;  the  case  seems  to  be,  con- 
r*2971      "^^rsely  *within  the  principle  of  Dyer  v.  Hargrave,{yi) 
Ldofieue-  whcrc  it  was  decided  that  when,  upon  the  sale  of  lease- 
^^^^         holds,  the  vendor  retains  possession  after  the  time  fixed 
for  completion,  he  must  pay  an  occupation  rent  to  the 
purchaser,  and  receive  interest  on  the  purchase-money, 
vendon  re-      But  whcre,  upou  a  salc  of  the  lease  of  a  public  house 
w«ion  of    and  the  stock  in  trade,  the  purchaser  wrongfully  refused 
Seid'ilbtato  ^^  perform  the  contract,  and  the  vendors  retained  posses-  , 

owupaUon    gj^^  ^^^  carried  on  the  business,  the  purchaser  was  com-  \ 

pelled  to  pay  interest  on  his  purchase-money,  and  also  all 
«  sums  which  the  vendors  had  laid  out  for  rent,  taxes,  and 
other  necessary  outgoings,  with  interest;  and  was  not 
allowed  to  charge  the  vendors  with  an  occupation  rent.(x) 

(w)  10  Ves.  510. 

{%)  Dakin  v.  Cope,  2  Russ.  176. 
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It  may  be  observed  of  this  case,  that  the  vendors  could  chap,  xiii. 
not  have  discontinued  the  business  without  incurring  the 
risk  of  the  property  being  seriously  depreciated  while  the 
completion  of  the  contract  yet  remained  uncertain :  but  it 
was,  nevertheless,  held  on  appeal,  that  they  carried  it  on 
at  their  own  risk,  (and,  it  is  presumed,  for  their  own  bene- 
fit,) subject  to  their  liability  to  account  to  the  purchaser 
for  so  much  of  the  stock  included  in  the  contract  as  they 
had  actually  disposed  of.  ^ 

The  cases  do  not  seem  to  define  satisfactorily  what  is  ^^{'^S^ 
a  sufficient  appropriation  of  money  by  the  purchaser  to  guf^^r 
relieve  him  from  the  liability  to  interest :  in  Winter  v.  MSr^JurohT- 
Blades.{j/)  the  purchaser,  upon  entering  into  the  contract,  tereli?^  '"' 
paid  into  his  general  account  at  his  banker's  a  sum  less         ^ 
than  the  purchase-money,  but  which,  together  with  his 
existing  balance,  exceeded  the  purchase-money ;  and  until        • 
completion,  his  balance  was  never  less  than  the  purchase 
money,  except  for  a  period  of  three  days ;  and  the  court 
discharged  him  from  payment  of  interest,  in  respect  of  the 
difference  between  his  average  balance  for  the  period  be- 
tween the  Mate  of  his  notice  to  the  purchaser  and  com-      r«2981 
pletion,  and  his  average  balance  for  three  years  immedi- 
ately preceding  the  contract:  thus  establishing,  (appa- 
rently,) two  principles ;  viz.,  first,  that  appropriation  of  a 
part  of  the  purchase-money  relieves  the  purchaser  from 
payment  of  interest  pro  tanto ;  and  secondly,  that  pay- 
ment into  his  general  banking  account  is  an  appropria- 
tion :  the  latter  (if  not  the  former)  of  which,  seems  to  be  v 
disapproved  of  by  Sir  E.  Sugden^i^z)  and  both  appear  to 
be  questionable.[1] 

[    (y)  2Sim.  &Sta.393. 

(2r)  Sag.  795 ;  and  see  MacdonneU  v,  Harding ^  7  Sim.  178. 

[1]  lu  the  case  cited  in  the  text,  it  seems  that  the  purchase-money  was 
1400/.,  and  that,  immediately  upon  entering  into  the  contract,  the  purcha- 
ser called  in  a  sum  of  money  secured  by  a  mortgage  amounting  to  12,400/. 
and,  upon  entering  into  possession  of  the  estate,  gave  notice  to  the  vendor 
that  he  was  ready  to  invest  the  purchase-money  as  he  should  direct,  pend- 
ing the  investigation  of  the  title.  The  vendor  hoping  for  an  immediate 
conclusion  of  the  purchase,  did  not  answer  that  notice.  The  investiga- 
tion of  the  title,  however,  occupied  nine  months.    The  banker  of  the  de- 
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Chap,  xin.  gir  E.  Sugden  observes,  "  if  the  money  was  not  actu- 
Actuai  60910  ally  and  bona  fide  appropriated  for  the  purchase,  or  the 
priatipn  re-  puTchaser  derived  the  least  advantage  from  it,  or  in  aoy 
way  made  use  of  it,  the  court  would  compel  him  to  pay 
w  SSSTlt'"'  interest ;"  if,  therefore,  the  purchaser  pay  the  money  into 
?^  a  bank  at  which  he  has  an  account,  it  is  at  least  prudent 

to  make  the  payment  to  a  separate  account ;  in  many  of 
the  joint-stock  banks,  interest  at  a  low  rate  is  allowed 
upon  sums  deposited ;  and  it  is  conceived  that,  in  such  a 
case,  if  the  money  were  payable  at  call  or  upon  short  no- 
tice, the  purchaser,  upon  giving  the  usual  notice  to  the 
vendor,  would  escape  liability  in  respect  of  the  difference 
of  interest. 
IlS3S?'to      When  it  appears  that  some  considerable  time  mast 
^^ImtS^^  elapse  before  the  title  can  be  perfected,  and  the  purchaser 
purehCM^^  agrees  to  take  possession  and  pay  interest,  he  cannot, 
^^^'        (unless  there  be  great  and  unexpected  delay,)  by  subse- 
quently appropriating  the  purchase-money  and  giving 
notice,  escape  his  liability  to  interest.(a) 
EzpittM  The  law  upon  the  general  subject  seems  in  its  applica- 

(a)  Dickinson  v.  Heron^  Sag.  797, 

fendant  proved  that  daring  the  dIdc  months  the  balance  of  the  defendant 
in  his  hands,  was  never  less  than  14,0001.,  except  during  three  saccessive 
days,  when  it  was  13,876^. ;  and,  one  other  day,  when  it  was  13,796L 
The  vice-chancellor  said,  if,  after  notice  given  by  the  defendant,  he  had 
made  no  profit  of  the  purchase-money,  then  it  would  not  be  reasonable 
that  he  should  be  charged  with  interest.  But,  that  he  had  made  some 
profit  of  the  money,  appeared  upon  the  defendant's  own  evidence :  first, 
because  his  balance  at  his  banker's  was,  in  a  small  degree,  and  for  a  few 
days,  reduced  below  the  amount  of  the  purchase-money,  but  principally 
because  the  purchase-money  supplied  the  place  of  that  balance,  which  he 
must  otherwise  have  maintained  at  his  bankers.  The  master  was  direct- 
ed to  inquire  what  was  the  average  balance  which  the  defendant  main- 
tained at  his  banker's  during  the  three  years  preceding  the  purchase, 
computing  such  balances  at  the  end  of  every  month ;  and,  the  master  was 
also  to  inquire  what  was  the  average  balance  which,  during  the  time  in 
question,  the  defendant  maintained  at  his  bankers,  computing  such  bal- 
ance monthly ;  and  the  master  was  to  deduct  what  he  should  find  to  have 
been  the  defendant's  average  balance  for  the  three  years,  from  what  he 
should  find  to  have  been  the  defendant's  average  balance  during  the  time 
in  question,  and  it  was  declared  that  to  the  amount  of  that  difference  the 
defendant  was  not  chargeable  with  interest  on  his  purchaae-money.  See 
Sug.  on  Vend.  vol.  2,  pp.  63,  64. 
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tion  to  cases  where  there  is  a  special  condition  as  to  in-  ^*P'  ^"'- 
terest,  to  be  in  an  unsettled  state  :  it  has  been  held,  that  E!2flic?3:' 
a  general  agreement  by  the  purchaser  to  pay  interest  du- 
ring delay  in  completion,  will  bind  him  during  delay 
caused  *by  the  vendor  :(6)  this  decision,  however,  is  dis-      [♦2991 
approved  of  by  Sir  E.  Sugden]{c)  and  two  subsequent 
cases,(£Q[l]  in  which  it  was  decided  that  agreements  to 
pay  interest  during  delay  caused  by  <'  any  unforeseen  or 
unavoidable  obstacles,"  or  '<  any  ima voidable  obstacle,"  "Unayotda. 

^  '     ble  obsta- 

did  not  apply  to  delays  in  making  out  the  title,  seem  se-  ^^^'" 
riously  to  affect  its  authority :  where,  however,  the  agree- 
ment was  to  pay  interest  during  delay  arising  from  '^any  ''Any  caiuo 
cause  whatever  except  the  wilful(6)  default  of  the  ven-  ^f'J^',{^ 

iP)  EsdaOe  v.  Stephenson,  1  Sim.  &  Sta.  122 ;  see  Matsan  v.  Sunft,  5  Jur. 
645,  R. 
.  (c)  Sag.  807. 

(^d)  MinUc  V.  JBiukisson,  4  Russ.  121,  note ;  Birch  y.  Podmore,  Sng.  807. 

{e)  As  to  what  is  wilful  default,  see  EUioU  y.  Turner,  13  Sim.  477 ;  Ex 
parte  Bradshaw,  16  Sim.  174. 


[1]  In  the  first  of  the  cases  here  cited,  the  contract  fixed  a  day  for  the 
conveyance  to  be  executed,  and  provided  that  the  crown,  on  payment  of 
the  purchase-money,  should  be  entitled  to  the  rents  from  that  day  \  and 
the  contract  then  provided  that  "  if,  by  reason  of  any  unforeseen  or  una- 
voidable obstacles,  the  conveyance  cannot  be  prepared  or  perfected  for 
execution  on  the  day  named,  the  crown  shall  pay  interest  for  the  purchase 
money  from  that  day  after  the  rate  of  five  per  cent,  per  annum,  until  the 
completion  of  the  assurances."  The  title  was  not  made  out  until  a  much 
later  period  than  the  day  named,  and  the  master  of  the  rolls  gave  the  sel- 
lers interest  only  from  the  time  when  a  good  title  was  shown.  Upon  a 
re^argument,  it  was  submitted  that  the  express  stipulation  governed  the 
case  ;  but  the  master  of  the  rolls  held  that  the  effect  of  the  stipulation  was 
not  to  give  interest  when  interest  would  otherwise  not  have  been  payable, 
but  to  fix  the  rate  of  the  interest  to  which  the  vendors  might  be  entitled, 
at  five  per  cent.,  instead  of  four  per  cent.  In  the  second  of  these  cases,  it 
was  agreed  by  the  terms  of  the  contract,  that  if,  by  reason  of  any  unavoii- 
Me  obstacle,  the  contract  could  not  be  completed  on  a  given  day,  the  pur- 
chaser should  pay  interest  at  five  per  cent,  from  that  time,  until  comple- 
tion, and  the  vendor  did  not  show  a  title  until  five  years  after  the  original 
hearing  of  a  suit  for  a  specific  performance,  no  unavoidable  obstacle  be- 
ing shown,  the  court  refused  interest  So  that  the  time  occupied  by  the 
seller  in  making  out  his  title  was  not  deemed  an  unavoidable  obstacle 
within  the  condition. 
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Chap  xm.  dor,"(/)[2]  or,  simply,  "  from  any  cause  whatever  "(g*) 
(an  expression  not  so  strong  against  the  purchaser  as  the 
former  one,  inasmuch  as  the  particular  exception  of 
"  wilful  default "  increased  the  stringency  of  the  first 
part  of  the  sentence,)  it  was  held,  that  interest  was  paya- 
ble during  delays  occasioned  by  the  state  of  the  title ; 
but,  in  the  latter  case,(A)  the  order  was  made  without 
prejudice  to  any  application  by  the  purchaser  for  compen- 

mIkh2^*X  ssition :  and  a  different  decision  was  come  to,  when  the 
expression  was,  "  if,  from  any  cause  whatever,  the  pur- 
chase-money shall  not  be  paid  on,  d&c,  the  purchaser 
making  default  shall  pay  interest  ;"(t)  and,  of  course,  a 
condition  containing  the  words  "any  cause  whatever,^' 
even  without  anything  to  qualify  their  effect,  would  not 

(/)  Oxendon  v.  Lord  Falmouth,  Sug.  807. 
{g)  Greenwood  v.  ChurckiU,  8  Beav.  413. 
(A)  S.  C. 

(i)  Derming  v.  Henderson,  1  De  G.  d&  S.  689 ;  and  see,  at  law,  Perry  ?. 
8mUh,  1  Car.  &>  M.  554 ;  stated  swpra,  p.  59. 

[2]  In  this  case,  the  condition  was  that  if  from  any  cause  whatever,  (ex- 
cept the  wilful  defaolt  of  the  vendor,)  the  completion  of  the  purchase 
made  by  any  purchaser,  should  be  delayed  beyond  the  26th  of  December, 
Che  purchasers  respectively  so  making  delay  should  pay  interest  to  the 
vendor,  afler  the  rate  of  five  per  cent,  per  annum,  from  that  time  till  the 
completion  of  the  purchase,  on  the  residue  then  unpaid,  of  the  purchase- 
money.  The  whole  estate  was  sold  by  private  contract.  The  purchaser, 
when  the  time  appointed  for  completing  the  contract  arrived,  insisted  that 
the  contract  was  no  longer  binding,  and  took,  besides,  several  objections. 
Thereupon,  the  vendor  filed  a  bill  for  a  specific  performance,  and  after  a 
sever^  contest  in  the  master's  office,  the  master  reposed  in  favor  of  the 
title,  and  that  a  good  title  was  shown  before  the  filing  of  the  bill.  Elxcep- 
tions  were  taken,  both  as  to  the  title  and  the  time  of  showing  it  "Thi 
former  exception  was  overruled,  but  the  latter  allowed.  But  as  the  irice- 
chancellor  considered  that  the  suit  was  rendered  necessary  by  the  conduct 
of  the  purchaser,  independently  of  title,  he  held  that  there  was  no  wUfui 
default  within  the  meaning  of  the  condition,  and  therefore  that  interest  at 
five  per  cent,  was  payable  from  the  day  named.  In  Birth  v.  Podmore, 
where  the  payment  of  interest  was  made  to  depend  upon  some  unavoida- 
ble obstacle,  the  clearing  up  of  the  title  was  not  deemed  one ;  whilst,  in 
this  case  of  Oxeden  v.  Lord  Falmouth,  the  same  act  was  not  deemed  a  wH- 
Jul  defauU,  so  as  to  defeat  the  seller's  right  under  a  stipulation  for  inter- 
est, whatever  might  be  the  cause  of  delay,  except  the  seller's  wilful 
default. 
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authorize  wilful  delay  on  the  part  of  the  vendor  :[k)  in  p,  ch«p.  xin. 
very  recent  case,  where  the  expression,  upon  a  sale  by  the  faiu^tJSL 
court,  was,  "  if  the  purchaser  shall  fail  in  making  sucH  mtSt*^^' 
payments  at  the  time  and  in  ^manner  aforesaid,  then  and  [^^0] 
in  such  case,  from  whatever  cause  the  delay  may  have  De  riSme/' 
arisen,"  interest  to  be  paid  at  61.  per  cent.,  and  no  abstract 
was  delivered  until  after  the  time  fixed  for  completion, 
and  the  supplemental  abstracts,  showing  a  good  title, 
were  not  delivered,  although  repeatedly  applied  for,  until 
eighteen  months  after  the  time  fixed  for  completion,  and 
the  purchaser  at  the  commencement  of  the  delay  paid  the 
purchase-money  into  a  bank  at  a  low  rate  of  interest,  and 
gave  notice  thereof  to  the  vendors,  and  that  he  should  re- 
quire compensation,  and  then,  upon  the  title  being  cleared 
up,  obtained  an  order  for  a  conveyance,  and  for  payment 
of  his  purchase-money  into  court  without  prejudioe  to  his 
right  (if  any)  to  compensation,  and  the  purchase  was  ac- 
cordingly completed,  a  petition  for  compensation  in  re- 
spect of  the  loss  of  interest,  was  dismissed  by  Sir  J.  Wig- 
ram,  Y.  C,  with  costs,  upon  the  ground  of  the  purchaser 
having  completed  the  contract ;  but  it  seems  to  have  been 
admitted  that,  while  the  contract  remained  incomplete, 
he  might  have  obtained  relief,  or  might  probably  have 
abandoned  the  contract :(/)  and  the  decision  of  the  vice- 
chancellor  was  reversed  by  Liord  Cottenham  on  appeal ; 
his  lordship  holding,  either  that  interest  did  not  begin  to 
run  until  the  delivery  of  an  abstract  showing  a  good 
title,  or  that,  if  the  condition  bound  the  purchaser  to  pay 
interim  interest,  he  was  entitled  to  compensation  for  the 
non-performance  by  the  vendor  of  his  part  of  the  con- 

But,  in  the  same  case,  when,  it  having  been  decided 
that  the  right  to  interest  on  the  one  hand,  and  to  the  in- 
come of  the  estate  on  the  other,  was  not  to  commence  un- 
til a  good  title  was  abstracted,  the  purchaser  applied  for 
compensation  in  respect  of  his  money  having  been  com- 

{k)  See  PaUm  v.  Rogers,  6  Madd.  256. 
(I)  De  Visme  v.  De  Visme,  13  Jur.  205. 

(jk)  S,  C.  on  appeal,  1  Mac.  &  G.  336 ;  and  see  SkeUan  v,  Bobcrtson^  14 
Jar.  323,  R. 
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Chap,  xin.  paratively  unproductive  in  Ihe  interim,  (it  having,  as  be- 
[*30IJ  fore  'stated,  been  paid  into  a  bank  at  a  low  rate  of  inter- 
est upon  notice  to  the  vendors,)  his  lordship  held  that  the 
claim  could  not  be  sustained.  His  lordship  observed— 
^*  My  opinion  is,  that,  the  vendors  being  in  default,  the 
delay  having  been  occasioned  by  their  not  perfbrmiog 
their  part  of  the  contract,  are  not  to  exact  from  the  pur- 
chaser the  payment  of  interest  until  the  time  they  showed 
a  good  title  on  their  abstract.  The  effect  of  that  is  to 
postpone  the  day  agreed  on  for  the  completion  of  the  con* 
tract  until  the  time  when  the  vendors  put  themselves 
right,  and  showed  their  title  to  be  good  on  the  abstract 
The  result,  therefore,  is,  until  that  time  there  would  be 
no  demand  to  be  made  by  the  vendors  for  the  payment, 
and  therefore  the  interest,  which  was  to  stand  in  the  plaee 
of  that  payment,  had  not  commenced  to  run :  it  did  run 
when  they  showed  a  good  title,  and  not  before.  The 
purchaser  is  to  have  compensation  for  the  loss  and  injury 
which  he  sustained  by  the  non-performance  of  the  con- 
tract by  the  vendors ;  but  the  vendors  are  not,  therefore, 
to  make  compensation  for  any  loss  not  arising  out  of  their 
contract ;  that  default  on  the  part  of  the  vendors  not  mak- 
ing  it  necessary  or  proper  for  the  purchaser  to  lay  his 
money  by  and  make  it  unproductive,  for  the  purpose  of 
throwing  the  loss  of  that  unproductiveness  on  the  vendors. 
I  think  it  is  carrying  the  principle  out  strictly,  to  postpone 
the  time  for  paying  the  purchase-money  till  the  time  a 
good  title  was  shown.  The  vendors  would  be  entitled  to 
the  rents  and  profits  up  to  that  time,  and  the  purchaser's 
liability  to  pay  interest  would  commence  from  that  time, 
and  the  master  must  inquire  when  that  time  was.''(n) 

This  decision,  it  is  very  deferentially  submitted,  leaves 
'  tha  law  on  this  subject  in  an  unsatisfactory  state,  and 
will  probably  lead  to  future  litigation :  it  may  be  admit- 
ted that  when  a  purchaser  has  agreed  to  pay  interest  and 

[•3021  ^^^^  *^he  profits  from  a  specified  day,  notwithstanding 
delay  arising  from  any  cause  whatever,  there  would  be 
much  hardship  (at  least  iu  cases  where  personal  posses- 

(»0  Mac.  dt  G.  353. 
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aion  of  the  property  is  essential  to  its  due  enjoyment)  ih'  ^'^^p-^^'- 
holding  this  agreement  to  extend  to  a  delay  in  showiAg; 
such  a  title  as  would  justify  a  prudent  purchaser  in  ac- 
cepting possession  and  so  receiving  the  equivalent  for  his- 

* 

interest ;  but  if,  on  the  ground  of  hardship,  the  strict  wordsr 
of  the  agreement  (which  are  sufficiently  large  in  terms, 
and  are  notoriously  intended  in  practice,  to  extend  to  de- 
lays in  making  out  the  ttt!«)  may  be  disregarded,  surely, 
on  the  like  principle,  the  purchaser  (who  may  possibly 
have  called  in  money  upon  the  faith  of  the  vendor's  agree- 
ment  to  complete  on  a  certain  day)  ought  to  be  allowed 
to  appropriate  and  re-invest  it  in  such  a  manner  as  that 
it  may  produce  some  income  and  yet  be  ready  when  re- 
quired, and  to  throw  the  loss  of  interest  on  the  vendor  ; 
in  the  particular  case,  the  purchaser  seems  to  have  been 
left  in  no  better  positi<»n  than  that  in  which  he  was  placed 
by  the  decision  of  the  vice  chancellor. 

And  it  is  conceived  that  if  a  vendor  abstract  a  good 
title  but  be  unable  at  once  to  verify  it,  the  time  for  the 
commencement  of  interest  must  be  postponed  until  such 
title  be  satisfactorily  verified ;  so,  if  an  imperfect  title  be 
abstracted,  or  insufficient  evidence  be  given  of  an  appa- 
rently perfect  title,  interest,  it  is  conceived,  must  com- 
mence  from  the  time  when  the  purchaser  agreed  to  accept 
the  imperfect  title  or  insufficient  evidence :  it  is  evident 
that  the  practical  application  of  the  rules  laid  down  in, 
and  deducible  from  De  Visme  v.  De  Visme,  must  in  ma- 
ny cases  be  a  master  of  very  considerable  difficulty. 

An  agreement  which  reserves  to  the  vendor  the  rents  vendor's 
and  profits  of  the  estate  until  attual  completion,  precludes  rest  excluded 

•  t.  '  t  byagreeraent 

any  claim  to  interest  on  the  purchase- money. (o)  wd'^lSfiu?"* 

*The  vendor  may,  occasioaally,  claim  an  increase  of     [*3031 
purchase-money,  upon  the  ground  of  an  excess  in  the  ac-  increase  or 
tual  quantity  of  the  estate  over  that  stated  in  the  particu-  "gSlc/or 

lars  rn  excels  in 

(o)  Brooke  v.  Champemowne^  4  CI.  &  Fin.  589. 

[1]  In  a  sale  of  land  by  the  acre,  and  not  of  a  tract  in  gross,  if  an  un- 
usual and  unreasonable  excess  or  deficit  appears,  chancery  will  relieve, 
particularly  if  the  deed  contains  no  indication  that  the  vendor  intended 
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^*P-  ^"-  By  the  5  Geo.  IV.  c.  74,  ss.  1  and  2,  the  pole  or  perch 
uty^n^u!.'  fc  to  contain  in  length  five  standard  yards  and  a  half;  the 
road,  1210  standard  yards;  and  the  acre,  4840  standard 
yards,  being  160  square  poles :  and,  by  the  15th  section, 
after  the  1st  May,  1825,  ''all  contracts,  bargains,  sales 
and  dealings  which  shall  be  made  or  had  within  any  part 

to  sell  the  tract  "  more  or  lesa."  Whaiey  r.  ElioVs  heirs,  1  A.  K.  Marsh. 
343.  When  there  was  so  great  a  surplus  of  land  (eight  hundred  and 
seventy-six  acres,  in  a  patent  for  fifteen  hundred  and  thirty-three  and  one- 
third  acres)  beyond  what  the  patent  called  for  nominally,  as  that  it  could 
hardly  be  presumed  to  have  been  within  the  view  of  either  of  the  parties, 
the  court  decreed  a  conveyance  of  the  surplus,  the  vendee  to  pay  for  the 
same  at  the  average  rate  per  acre,  with  interest,  which  the  consideration 
money  mentioned  in  the  contract  bore  to  the  quantity  of  land  named  in 
the  same.  King  v.  HamiUon,  1  Peters,  311.  Where  a  party  was  bound 
to  convey  a  specific  quantity  of  land,  a  tract  described  by  its  boundaries; 
which,  upon  a  survey  made  upon  an  order  of  the  court,  was  found  to  ex- 
ceed that  specific  quantity  a  fraction  more  than  five  per  cent. :  held,  that 
this  small  variation  would  not  justify  the  vendor  in  withholding  the  sap- 
posed  surplus  in  making  the  conveyance.  Eubank  v.  Hampton^  1  Dana, 
343.  If  a  contract  to  convey  B.  one  hundred  acres  of  land  adjoining  C, 
and  makes  a  deed  according  to  a  survey  furnished  callihg  for  one  hun- 
dred acres ;  afterward  the  tract  is  found  to  contain  one  hundred  and  nine- 
teen acres,  A.  is  entitled  to  a  re-conveyance  of  the  surplus.  GUmort  v.  Mer- 
gan,  2  J.  J.  Marsh.  65.  Where  A.  purchased  of  B.  one  hundred  and 
sixty-five  acres  of  land,  but  obtained  firom  B.  an  obligation  to  convey  all 
his  right  in  the  tract,  that  right  being  supposed  to  be  only  one  hundred 
and  sixty-five  acres,  but  which  turned  out  to  be  more,  a  court  of  equity 
will  not  enforce  the  claim  for  the  surplus,  the  vendor  having  mistaken 
his  interest  when  he  executed  the  obligation.  Smilk  v.  Smith,  4  Bibb,  81. 
If  a  person  who  has  obtained  a  survey  upon  a  military  land  warrant,  un- 
der the  commonwealth  of  Virginia,  fur  two  thousand  acres,  sells  and 
transfers  for  a  valuable  consideration  his  right  to  the  survey,  and  assigns 
the  plat  and  certificate  to  the  purchaser,  whereupon  he  obtains  a  patent 
for  the  land  in  his  own  name,  add  upon  a  re-survey  it  appears  that  the 
grant  conveys  two  thousand  seven  hundred  acres,  the  vendor  cannot  in 
equity  support  a  claim  against  the  vendee.  Bowles  v.  Craig,  8  Cranch, 
371.  If  an  obligation  to  convey  land  specify  upon  its  face  the  comers, 
courses,  distances,  and  quantity  of  the  tract,  the  obligor  will  be  compelled 
to  convey  agreeably  to  the  comers,  courses  and  distance  in  the  obligation, 
although  they  contain  a  surplus  of  thirty-five  acres  in  a  tract  of  four  hun- 
dred acres ;  nor  will  the  obligor  be  entitled  to  compensation  for  the  thiity- 
five  acres.  Hampton^s  Heirs  v.  Eubank,  5  J.  J.  Marsh.  G34.  If  in  exe- 
cuting a  contract  for  a  certain  quantity  of  land,  an  extraordinary  surplus 
is  conveyed  by  mistake,  the  vendor  may  have  relief  if  he  applies  in  time. 
Cluere  as  to  the  general  rule  for  relief  in  such  cases.  Rogers  v.  Ganutt, 
4  Monroe,  271 .  (See  American  Chancery  Digest,  by  Waterman,  tit.  Ven- 
dor and  Vendee.) 
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of  the  United  Kingdom,  for  any  work  to  be  done,  or  for  CHap.  xiil 
any  goods,  wares,  merchandize,  or  other  thing  to  be  sold, 
delivered,  done,  or  agreed  for  by  weight  or  measure,  where 
))o  special  agreement  shall  be  made  to  the  contrary,  shall' 
be  deemed,  taken,  and  construed  to  be  had  and  made  ac- 
cording to  the  standard  weights  and  measures  ascertained 
by  the  act ,-  and  in  all  cases  where  any  special  agreement 
shall  be  made,  with  reference  to  any  weight  or  measure 
established  by  local  custom,  the  ratio  or  proportion  which 
every  such  local  weight  or  measure  shall  bear  to  any  of 
4he  said  standard  weights  or  measures,  shall  be  expres- 
sed, declared,  and  specified  in  such  agreement,  or  other- 
wise such  agreement  shall  be  null  and  void." 

The  6  and  6  Will.  IV.  c.  63,  s.  6,  enacts  "that  the mea-  locainwa. 
«ure  called  the  Winchester  bushel  and  lineal  measure  idSS^ 
called  the  Scotch  ell,  and  all  local  and  customary  mea*  * 
sures  shall  be  abolished."  '^  - 

Before  the  passing  of  these  acts  considerable  diveNJty  costomair 
existed  m  the  size  of  the  acre ;  m  some  places  (as  xn  la  uu  acn. 
Cheshire)  the  customary  acre  contained  nearly  two  statili- 
tory  acres;  while,  occasionally,  the  variation  wa^tieaclv^ 
as  much  the  other  way  :(p)  the  applicability  of  the  15th, 
section  of  the  act  of  Greo.  IV.  to  contracts  for  sale  of  land 
is  not  altogether  clear  ]{q)  but,  it  is  conceived,  that,  under 
the  later  act,  any  quantities  mentioned  either  in  a  contract 
*or  a  conveyance  would  be  referred  to  the  standard  mea-      [*304] 
surement,  without  regard  to  any  local  custom  (unless  ex- 
pressly referred  to.)(r)[l] 


{p)  Portman  r.  MiU,  2  Russ.  570. 

{q)  Sug.  376. 

(r)  And  see  Portman  v.  Millf  2  Russ.  570. 


[1  j  In  Portman  r.  MUl^  which  is  here  cited,  it  appeared  that  the  lands 
were  described  as  containing,  by  estimation,  three  hundred  and  forty-nine 
acres,  or  thereabouts,  be  the  same  more  or  less,  and  the  agreement  stipu- 
lated that  the  parties  should  not  be  answerable  for  any  excess  or  deficien- 
cy in  the  quantity  of  the  premises,  but  that  the  premises  should  be  taken 
by  the  purchaser,  at  the  quantity,  whether  more  or  less ;  and  the  actual 
number  of  statute  acres  was  less  by  one  hundred  acres,  than  the  number 
stated  in  the  contract.  Lord  Eldon  said  that,  as  to  this  stipulation,  he 
never  could  agree  that  such  a  clause  (if  there  was  nothing  else  in  the 
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^^^p^_™^  Where  there  is  no  express  agreement  on  the  anbjecl, 
and  the  contract  in  general  terms  includes  property  which 
it  was  not  proposed  to  sell,  equity  would  not  enforce  it 
against  the  vendor,  without  at  least  giving  him  compeD- 
sation  ;{s)  but  we  are  not  aware  of  any  case  establishing 
his  general  right  to  additional  purchase-money,  merely 
because  the  estate  exceeds  the  quantity  stated  in  the  par- 
ticulars ;  since,  however,  if  it  were  sold  professedly  by  the 
acre,  the  excess,  if  taken,  must,  it  is  conceived,  clearly  be 
paid  for,  it  seems  to  follow,  from  the  doctrine  laid  doMrn 
in  Hill  V.  Buckley^it)  (viz.,  that  where  the  quantity  is 
stated  the  price  must  be  considered  as  fixed  with  refer- 
ence thereto)  that  if  called  upon  to  fulfil  the  contract,  be 
might,  independently  of  agreement,  claim  compensation  : 
but  the  general  understanding  and  practice  seem  to  be  the 
other  way. 

yendof*         And  even  where  there  is  a  condition  for  compensation 

right  I&  com-  ^ 

pj^{®""  to  the  vendor,  his  rights,  in  any  given  case,  seem  far  from 
qoesaoo.      ^.j^j^jf. .  j^  jg  observed  in  a  recent  work  on  conveyancing,(tt) 

'^  It  must  indeed  be  a  very  strong  case  of  mistake  for  a 

vendor  (who  has  full  means  of  ascertaining,  with  the  ut- 

.most  accuracy,  what  he  intends  to  sell)  to  succeed  in  ob- 

(5)  Sec  AU,'Ge%.  v.  Sibadi,  1  You,  &  C,  Ex.  559 ;  Marquis  Tmrukni 
V.  SLangroom,  6  Ves.  328;  see  TyUr  v.  Btcersham,  Rep.  t.  Finch,  ft)  j  A/- 
vanley  v.  KintuUrdf  2  Mac.  dc*  G.  1. 

(0  17  Ves.  394, 401. 

(u)  DaTidson,  vol.  iii.  p.  34. 

case)  would  cover  so  large  a  deficiency  in  the  number  of  acres,  ai  w 
alleged  to  exist  there. 

The  words  "  more  or  less,"  inserted  in  a  deed,  should  be  restricted  to  t 
reasonable  or  usual  allowance  for  small  errors  in  survejs  and  variatioos 
in  instrumento.  See  BuU  y.  Cunningham*s  Ez*r.,  1  Munf.  330, 335, 336 ; 
Jones*  dev,  y,  CaHer,  4  Hen.  &  Munf.  184 ;  WainwiglU  v.  Read,  1  De» 
573;  Qra/y  y.  HaiuUnnson,  1  Bay,  278;  Pringle  v.  Wist9n.*s  ex'rs.,  1  Bar, 
259 ;  Fleet  v.  Haulnns,  6  Munf.  188 ;  Boar  y.  M^Cormick,  1  Serg.  &  Rawle, 
166 ;  Dayne  y.  King,  1  Yeates,  322 ;  Quesnel  y.  WoodUef,  2  Hen.  &  Monf. 
173, 174 ;  Smith  v.  Evans,  6  Binn.  102 ;  Grantland  y.  Wighl,  2  Munf.  179: 
JoiUfe  y.  ffite,  1  Call,  301 ;  Mann  ^  ToUs  y.  Pearson,  2  Johns.  Rep.  37; 
Snow  y.  Chapman,  1  Root,  528 ;  Hones  y .  Barker,  3  Johns.  Rep.  506 ;  P^vdl 
V.  Clark,  5  Mass.  Rep.  365 ;  Howe  v.  Bass,  2  Mass.  Rep.  380 ;  Jadtse%  r. 
Barringer,  15  Johns.  Rep.  471 ;  Jackson  v.  Defendorf,  1  Caines'  Rep.  493; 
Thomas  v.  Perry,  1  Peter's  Rep.  49, 58. 
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taining  compensation,  or,  in  otheiT  words,  an  increase  of  .^*^  ^"'- 
his  purchase-money,  for  an  alleged  mistake  he  has  himself 
made :"  in  a  case  iw)  where  fields  described  as  "  fourteen  Alleged 
acres,  more  or  less,"  were  sold  for  973/.,  under  an  order  of  f«>™  n>6a. 
the  court,  and  with  the  usual  condition  as  to  misdescrip-  fc'SSJSlS?.'* 
tion,  *a  petition  stating  that  the  fields  in  fact  contained  Stmum!!^ 
twenty-seven  statutory  acres  (the  acres  mentioned  in  the  SfSopT^- 
particulars  being  intended  for  customary  acres)  and  that      r«QQ5i 
the  real  value  was  1600/.,  and  praying  that  the  purchaser  ^ 

might  pay  the  difference  or  that  the  property  might  be 
re-sold,  was  dismissed  with  costs ;  the  decision,  however, 
was  chiefly  on  the  ground  of  delay,  four  ye^rs  having 
elapsed  since  the  sale ;  this  case  may,  perhaps,  be  consid-  j^ji 

ered  to  difier  in  principle  from  cases  where  there  is  a  mis-  ^^ 

statement  of  quantity  incapable  of  being  explained  by  the  ^  .  ^ 

•  difference  between  statutory  and  customary  measurement ; 
for,  possibly,  the  purchasers  at  the  sale  might  have  bid 
imder  the  full  impression  that  the  fourteen  acres  were  in 
fact  customary  acres,  and  this  was  alleged  to  have  really 
happened ;  Sir  Edward  Sugden's  remark  (:r)  upon  the  case 
is,  "that  no  doubt  it  would  bo  difficult  in  such  a  case  to 
make  a  6ona  fide  purchaser  buy  an  estate  twice  as  lai^e 
as  that  for  which  he  had  contracted,  and  pay  double  the 
amount  of  the  purchase^money  for  it :"  and  it  may,  per-  Dimeuity  or 
haps,  be  doubted  whether,  in  any  ordinary  case,  a  pur-  monTtxprn- 
chaser  could  be  compelled  under  such  conditions  to  pay  a  chua  oo  • 

puicliinr. 

Slim  materially  exceeding  the  contemplated  amount  of 
purchase-money ;  such  a6  unexpected  liability  might,  it 
is  obvious,  be  often  productive  of  the  most  oppressive  and 
ruinous  consequences :  in  the  above  case  the  court  seems 
to  have  considered  that  had  any  relief  been  granted,  it 
must  have  consisted  in  avoiding  the  sale  altogether.[l] 

(  w)  Price  V.  North,  2  Y.  &  C,  Ex.  630. 
(x)  Sttg.  372. 

[1  ]  If  the  vendor  sells,  and  the  vendee  buys  a  tract  of  land  for  so  many 
aci-es,  more  or  less,  and  it  turns  out  upon  a  survey  that  there  is  less  than 
the  estimated  quantity,  the  buyer  shall  not  be  relieved  in  equity.  Jottife 
V.  HUe,  1  CaU,  301.  If  the  contract  be  for  nine  hundred  acres,  more  or 
less,  and  the  tract  be  found  to  contain  only  seven  hundred  and  sixty-five 
acretf,  the  purchaser  will  be  relieved,  if  it  appear  that  the  seller  knew  of 
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ciap.xin.  \g  t|]  the  right  to  conpensatioD  in  respect  of  variations 
yulitisu  in  the  quality  of  the  estate, — there  does  not  appear  to  be 
niui~H>  any  case  in  which  a  vendor  has  obtained  an  increase  of 
"1^0°  purchase-money  upon  the  ground  of  the  character  of  the 
Modor.  property  being  belter  than  he  had  himself  described  it 
.  PdKhua.  On  the  other  hand,  the  purchase-money  is  liable  to  be 
SdXfaX  'diminished  by  deductions,  either  in  respect  of  proceeds 
['306]  of  the  estate  received,  or  which  ought  to  have  been  re- 
■■  ceived  by  the  vendor,  and  which  belong  to  the  purchaser; 

or  in  respect  of  mere  deteriorations  to  the  estate ;  or  of  ort- 
ginat  defects  in  the  estate. 
Rv  [.ir.c,!v      A  a  to  deductions  of  the  first  description; — We  haie 
|^r''iwjnr    aliiady  seen  that  the  entire  inheritance  belongs  to  tbe 
h>yl  ue"!!'     purchaser  from  the  dale  of  the  contract, (y)  but  that  the 
•wXi!    "   ;)[oHts  or  income  belong  to  him  only  from  the  tinae  fixed 
for  completion ;  if,  therefore,  timber  be  blown  down,(2) 
or  felled,  or:8tone  or  minerals  be  quarried  or  worked  aflei 
the  date  of  the  contract,  the  proceeds  must  be  accouoted 
for  at  completion :  so,  the  vendor  must  account  for  such 
rents  and  profits  as  he  has,  or  might,  but  for  his  wilful 
defaull,(a)  have  received,  from  the  lime  appointed  for 
completion  up  to  such  time  as  the  purchaser  has,  or  nught 
safely  have,  taken  possession  :(fr)  and  in  one  case,  where 
luany  years'  delay  had  occurred  by  the  default  of  the  ven- 
dor who  had  received  part  of  the  purchase-mofaey  and 
retained  possession  of  the  estate,  he  was  charged  with 

(y)  Supra,  p.  116.  , 

(;)  IMd. 

(a)  Actavd  v.  Gai//ord,  2  Madd.  38 ;   WdK*  r.  Oapiain,  t  Jac.  &  W- 
3G. 

(b)  rirfe  jupra,  p.  291. 

ihe  deficienc]'  at  (he  time  of  the  sale,  but  did  not  di«4ose  it.  Btdfrrd  t. 
HictToan,  5  Call,  23G.  AlUiough  [he  vendor  sells  the  tnci  of  land  wbeie- 
on  he  formerly  lived,  supposed  10  coniain  Ibiee  hondied  acres,  more  or 
less,  as  he  bought  it,  yet  if  be  omits  lo  disclose  lo  (be  vendee  tbal  he  bid 
previously  surveyed  it,  and  found  il  to  contain  less  than  he  bonght  it  for, 
the  purchaser  vill  be  entitled  to  a  deduction  from  the  purchase-HWoej', 
equal  10  the  de&:ieDcy,  not  with  standing  he  paid  port  after  the  deficiency 
was  discovered,  and  gave  a  new  bond  toi  tbe  balance,  with  only  an  oral 
declaration  that  he  would  seek  compensation  for  (he  loss.  Anlianf  r. 
Otdacre,  4  Call,  489.  (See  Ameiican  Chancery  Digest,  by  Waleimait, 
lit.  Vendor  and  Vendee.) 
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interest  at  Al.  per  cent,  upon  a  proportionate  part  of  the  ^^p-  ^^i- 
rents.(c) 

As  to  deductions  of  the  second  descriptiod ; — the  ven-  Brtmoimt 
dor  from  the  date  of  the  contract  holds  the  estate  in  trust  tioDs  to 
for  the  purchaser,  subject  to  payment  of  the  purchase-  ^^^^ 
money ;  with  a  right  until  the  time  fixed  for  completion  ^®°^°'- 
to  receive  the  interim  profits ;  if,  therefore,  by  his  wilflil 
acts,(GQ  or  mere  negligence,  he  permit  the  property  to  de- 
teriorate,— as  by  allowing  hedges  and  fences  to  get  out  of 
repair,  or  the  land  to  remain  uncultivated,(e)  or  by  an 
'improper  course  of  husbandry,(/)  or  by  ejecting  tenants,      [*307J 
or  acting  so  improvidently  as  to  occasion  their  loss,(^)[l] 
the  purchaser  is  entitled  to  an  allowance :  and,  of  course, 
deterioration  may  be  of  such  a  nature,  or  to  such  an  ex- 
tent, as  to  relieve  him  from  the  contract  ;(A)  and  the  ven- 
dor must  answer  for  deteriorations  occasioned  by  the  con- 
duct of  his  tenant,  even  although  the  lease  has  expired  :{i) 
but  not  for  deteriorations  after  the  time  fixed  for  comple- 
tion, if  the  title  shown  were  such  that  the  purchaser  ought 
to  have  taken  possession.(7) 

So,  also,  compensation  may  be  due  to  the  purchaser  out  ^^^^f^ae 
of  the  purchase- money  in  respect  of  original  defects  in  the  ^^^^J^ 
estate,  either  as  respects  its  quantity,  or  quality,  or  the  a^fct^* 
extent  of  the  vendor's  interest  therein  ;  it  may  be  conveni-  •^**  ••  * 
ent  here  to  consider  those  questions  which  relate  merely 

(c)  Burton  v.  Tbddj  1  Swanst.  255. 

Id)  3  Madd.  395. 

(e)  SbsUry.  Deacon,  3  MaM.^i. 

If)  Lord  y.  Stephens,  1  Y.  &  C.  Exch.  223. 

(g)  Harford  v.  PwrrUr,  1  Madd.  532. 

(A)  Vide  infra,  Qh.XVlU, 

(i)  3  Madd.  395. 

(J)  Minchin  v.  Nance,  4  Beav.  332. 

[1]  Whece  a  purchaser  bought  an  estate  in  lease,  and  agreed  with  the 
tenant  that  he  should  quit  at  a  certain  time  if  a  conveyance  was  made, 
and  the  tenant,  misconstruing  the  agreement,  quitted  at  that  time,  al- 
though no  conveyance  was  made,  it  was  held,  that  the  purchaser  must 
submit  to  the  deterioration  occasioned  by  the  tenant's  quitting,  as  the  loss 
was  occasioned  by  his  own  agreement  with  the  tenant.  But  for  that 
agreement  the  tenant  would  not  have  quitted,  and  therefore  the  purchaser, 
by  entering  into  it  without  the  knowledge  of  the  seller,  was  the  innocent 
cause  of  the  loss  occasioned  by  it.  3  Sug.  on  Vend.  p.  86 ;  Haa-ford  v. 
JPurrier,  1  Madd.  Rep.  532,  cited. 
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cfc*p-  ""■  either  to  the  quantity  or  quality  of  the  estate;  reseirii^ 
for  separate  discussion,  under  the  head  of  specific  perfoi- 
mance,  those  questions  which  are  in  fact  questiODS  of 

.itic.(;,) 

The  purchaser  will  be  entitled  to  compensation  for  a 
deficiency  in  quantity,  even  although  the  estate  be  ml 
sold  professedly  by  measurement ;(/)  and  although,  of 
•^njins    course,  he  could  not  claim  compensation  if  it  appeared 
Koowiedgs    iliat  he  contracted  with  a  knowledge  of  the  deficiency, 
S<TribSl^y    ^'"^'^  knowledge  will  not  be  assumed  from  the  fact  of  hli 
^(jUj-        beiug  intimately  acquainted  with  the  e8tate,(m)  or  eTen 
being  the  occupying  tenant  ;(n)  nor  is  the  right  to  com- 
pensation precluded  by  a  condition  that  be  shall  notob- 
"ject  to  complete  his  purchase  if  the  quantity  should  turn 
[*308]     -out  Mess  than  that  stated  in  the  particulars  ;(o)  nor  by 
^  acts  which  amount  to  a  waiver  of  objections  to  the 

title.(  p ) 
ab  u>  ibD  The  above  rule,  where  tho  estate  is  professedly  bought 
cipcwinui  by  the  acre,  or  (which  is  the  same  tbingX?)  where  tha 
Ji^'CC  9"*"'i*y  is  stated  and  there  is  nothing  to  rebut  the  oidi- 
teTil^^oad  °"y  presutnption  of  price  having  been  fiied  wiih  tefer- 
muTS*  ence  to  quantity,  may,  it  is  conceived,  be  strictly  enforced 
qofniiu'.  where  no  words  are  introduced  to  qualify  the  statement 
'  as  to  quantity ;  the  qualifying  expressions,  "  by  estimi* 

tion,"  and,  "  be  the  same  more  or  less,"  are,  however,  in 
very  general  use ;  and  the  cases  do  not  seem  to  define 
their  precise  effect ;  they  have  been  held  to  cover  a  defi- 
ciency of  upwards  of  five  out  of  forty-one  acres  ;(r)  bol 
mudfr  not  of  100  out  of  349  acres  ;(j)  so,  in  a  case  of  Grfl  v. 
WM  Waison,[t)  similar  expressions  were  not  allowed  to  covet 

a  deficiency  of  two  acres  in  two  closes  fonniog  part  of  & 
(i)  Vide  infra,  Ch.  XVIII. 

(J)  Bill  T.  Buckky,  17  Ve».  394,  «1 ;  King  v.  WOstm,  6  Be«T.  13i 
(m)  See  SiaciUton  v.  Sutdtje,  1  De  Q.  &  S.  609. 
(«)  King  V.  WUson,  6  Beav.  13(1. 
(o)  Freit  V.  BrtwtT,  3  Jar.  165. 
(p)  Caliraft  v.  Bxbvdc,  1  Ves.  jun.  221. 
(7)  17  Ve».  401. 

(r)  Winchv.  Windiater,  1  Vet.  &  B.  375, 
(i)  Portmm  t.  MiU,  2  Russ.  570. 
(0  Sug.  372. 
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much  larger  estate,  the  quantity  of  the  two  closes  being 


Chip,  m. 


slated  to  be  {according  to  a  specified  plan)  8  a.  1  r.  4  p. 

And  where  the  land  is  described  thus  particularly,  by  Sf*^ 
stating  not  only  the  acres  but  also  the  roods,  or  roods  and  f^'°^ ' 
poles,  these  qualifying  expressions  cannot,  perhaps,  be  ^';  J);'^  r^ni 
held  to  provide  for  more  than  inaccuracies  in  the  roods  or  ll^np^ 
poles  ;(u)  and,  of  course,  a  vendor  cannot,  in  any  case,  KS^''"(i«o.  ' 
lety  upon  such  expressions,  if  he  fraudulently  misstate  " 
the  quantity.(v) 

The  purchaser's  right  is  strictly  to  coinpensatioji,  and  i 
not  necessarily  to  an  abatement  of  purchase-money  pro-  ^dto"" 
portionate  to  the  surface  deficiency :  thus,  where,  upon  «"i°n. 
the  sale  of  woodlands,  the  value  of  the  timber  was  cor- 
rectly  stated,  but  the  land  was  represented  to  contain 
'more  by  twenty-six  acres  than  the  actual  quantity,  he      [*309] 
'  was  allowed,  as  compensation,  the  estimated  value  of 
twenty-six  acres  of  woodland  minus  the  wood;(w]  the  au&c*d*- 
case  is  valuable  as  illustrating  a  principle,  but,  as  a  de-  i!^^  *" 
cision  between  parties,  its  justice  may  be  thought  ques-  " 
tlonable:  foe  it  is  clear  that  in  purchasing  woodland  (un- 
less there  be  ao  gromng  timber,)  the  value  of  the  estate 
depends,  not  only  upon  the  present  worth  of  the  timber 
and  of  the  land  apart  from  it,  but  upon  the  two  taken 
together,  with  reference  to  the  relative  situations  of  the 
trees  being  such  as  to  afford  them  sufficient  nourishment 
and  full  space  to  arrive  at  maturity. 

As  respects  the  quality  of  the  estate, — A  purchaser,  it  ibnumeDt 
appears,  may  claim  compensation  in  respect  of  any  defi-  mweju 
cieucy  which  "admits  of  a  certain  estimation"  ;{t)  for  in-  J^™Iin 
stance,  he  may  claim  it  for  dilapidations  of  a  house  de-  ^^ 
scribed  as  "  in  good  repair,"(y)  or  for  the  want  of  cultiva-  ^^^ 
tion  of  land  described  as  being  in  "  a  high  state  of  culti- 
YtLlion,"{z)  but  not  for  that  which  does  not  admit  of  a 
pecuniary  equivalent ;  for  instance,  it  is  doubtful  whether 
compensation  could  be  claimed  in  respect  of  the  land  lying 

(b)  17  Ves.  401  i  9  Jam.  Codt.  by  S.  37. 

(r)  1  Ves.*B.377i  Sag.  371. 

(w)  am  V.  BuekUy,  17  Ves.  394. 

(i)  10  Ves.  508. 

(y)  DytT  V.  Bargrave,  10  Ves.  505 ;  Grant  7.  Mwnt,  Q.  Coop.  173. 

(z)  Dftr  T.  SoTgrave,  vH  ntpra. 
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-  diapersed,   instead  of  within   a  ritig    fence,   as    descri- 
bed ;(a)[l]  although  such  a  variation  might  be  sufficient 

(a)  S.  C, ;  FivaUr  v.  Turner,  6  Jur.  144. 

[1]  Where  an  estate  was  described  as  being  within  ariog  fence,  it  ap- 
peared Ibat  the  estate  was  intersected  by  other  lands,  and  did  not  ansvel 
tli"  description,  but  thai  the  purchaser  knew  the  situation  of  the  estate. 
Tiii  court,  (after  eipressing  a  doubt  whether  such  an  objection  was  a 
subject  of  compensation,  as  it  was  not  certain  (hat  a  precise  pecuniut 
v.iliie  could  be  set  apon  tlie  difference  between  a  farm  compact  in  a  ting 
i<  ^ice,  and  one  ecauered  and  dispersed  with  other  lands,)  said,  that  the 
puicliaser  waa  clearly  eicloded  from  insisting  upon  that  as  an  objection 
to  complete  the  contract.  He  saw  the  farm  before  he  purchased  i  he 
had  lived  in  (he  neighborhood  all  his  life.  This  variance,  was  the  ob- 
ject of  sense ;  he  most  hare  ksown  whether  the  farm  did  lie  in  a  rtn; 
fence  or  not;  and  upon  the  same  ground,  thai  the  purchaser  could  not 
get  rid  of  (he  contract,  on  account  of  the  difference  in  the  description  of 
the  farm,  it  determined  that  he  could  not  be  entitled  to  compensation.  If 
a  compensation  was  given  to  him,  he  would  get  a  double  allowance ; 
for  if  he  had  knowledge  that  wliat  be  proposed  to  purchase  did  not  u- 
■wer  the  description,  it  must  be  taken  that  he  bid  so  much  the  less.  But 
in  this  case,  it  was  expressly  staled,  that  the  whole  estate  was  in  a  ring 
fence;  but  the  court  thought  that  circumstance  immalerial,  as  the  pur- 
chaser knew  that  the  description  was  false ;  and  the  decision  appears  to 
have  been  grounded  upon  tbe  doctrine,  that,  even  at  law,  a  warranty  ii 
not  binding  where  (he  defect  is  obvious,  and  the  learned  judge  pat  the 
cases  of  a  horse  with  a  visible  defect,  and  a  house  without  a  roof  or 
windows,  wananled,  as  in  perfect  repair ;  aiul  in  another  case,  where 
there  was  a  representation  as  (o  the  stale  of  repair,  be  said  that,  as  to 
warranty,  if  the  defect  was  patent  or  obvious,  the  warranty  would  nol 
bind.  But  where  a  particular  description  is  given  of  the  estate,  which 
turns  out  to  be  false,  and  the  purchaser  cannot  be  proved  to  have  had  a 
distinct  knowled^  of  (he  ac(ual  state  of  the  subject  of  the  contract,  be 
will  be  entitled  to  a  compensation,  although  he  may  be  compelled  to  per- 
form the  contracL  Thus,  in  one  case,  the  particular  described  the  house 
as  being  in  good  repair,  and  the  farm  as  consisting  of  arable  and  maish 
land,  in  a  high  state  of  cultiration.  It  appeared  however,  that  the  house 
was  ndt  in  good  repair,  and  that  the  land  was  nol  in  a.  high  state  of 
cultivation.  The  judge  said  that  the  objections  were  such  as  a  man  might 
have  an  indistinct  knowledge  of,  and  he  might  have  some  apprehension 
that,  in  (hose  respects,  the  premises  did  not  completely  correspond  widi 
the  description,  and  yet  the  description  might  not  be  so  completely  de- 
stroyed, as  to  produce  any  great  difference  in  his  off'er.  As  to  the  inaish 
land,  it  was  very  uncertain  whether,  by  any  view,  it  was  possible  for  him 
to  judge  of  thaL  It  was  stated  by  many  witnesses,  that  the  season  of  (he 
year  was  just  at  the  breaking  of  a  frost,  and  represented  that  no  man 
could,  at  that  time  say  whether  the  land  was  well  or  ill  cultivated.  So 
he  might  have  seen  some  trifling  defects  in  (he  house,  and  might  not 
intend  to  make  the  objection,  if  they  turned  out  to  be  nothing  rnore  than 
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to  avoid  the  sale :  and  he  cannot  claim  compensation  in  chBp.  mn. 
respect  oC  a  misdescription  known  to  him  when  he  enter- 
ed  into  the  coatract.(&) 

•(5.)  To  whom  and  how  purchase-motiey  should  be  paid.  ["SIOJ 

The  agent(c)  or  solicitor(rf)  of  the  vendor,  cannot,  wiih-  *«"'«  I ' 
out  special  authority,  receive  and  give  a  discharge  for  [he  yiudoTnai 
purchase-money  ;[LJ  and  the  usual  indorsed  receipt  is  in  u«iuthuin> 

clmM  DISC 

(i)  See  last  note.  n^r. 

(c>  Supra,  p.  66. 
Id)  Sag.  851. 

appeared  npon  the  siuface.  He  might  consider  them  too  tririal,  and  not 
mean  to  claim  compeusatioa  for  ao  objection  so  insignificaat.  But  after- 
wards vheo  he  came  to  examine,  he  discovered  that  the  house  was  ma- 
terially defective,  atidverymach  out  of  repair.  Admitliag  thathe  might, 
by  minute  eiaminaiion.  malte  that  discovery,  he  was  not  driven  to  that 
examiuatiOQ ;  the  other  party  having  taken  npon  him  to  make  a  repre- 
sentalioii :  otherwise  he  would  be  eioneraled  from  the  consequence  of 
that,  in  every  case  where,  by  minute  examination,  the  discovery  could  be 
made.  The  purchaser  was  induced  to  make  a  less  accurate  eiamination 
by  the  representation,  which  he  had  a  right  to  believe.  Ee  therefore  was 
entitled  to  compensation  for  the  defects  of  the  house,  and  the  cnltivation 
of  the  marsh  land.  See  3  Sag.  on  Vend.  p.  387,  388.  Dy^  v.  Bargravt 
and  Orant  v.  Muni,  cited. 

[I]  An  agent  entrusted  with  general  powers,  must  exercise  a  sound  dis- 
cretion, and  he  has  all  the  implied  powers  which  are  within  the  scope  of 
the  employment.  If  his  powers  are  special,  and  limited,  he  must  strictly 
follow  them ;  but  whether  there  be  a  special  authority  to  do  a  particular 
act,  or  a  general  authority  to  do  all  acts  in  a  particular  business,  each 
case  inclodes  the  usual  and  appropriate  means  to  accomplish  the  end. 
There  is  an  important  distinction  between  the  powers  of  a  general  agent, 
and  one  appointed  for  a  special  purpose.  The  acts  of  a  general  agent,  or 
one  whom  a  man  puts  in  his  place  to  transact  all  his  business  of  a  par- 
ticular kind,  or  at  a  particular  place,  will  bind  his  principal,  so  long  as 
lie  keeps  within  the  general  scope  of  his  authority  though  he  may  act  con- 
trary to  his  private  instructions.  But  an  agent  constituted  for  a  particu- 
lar purpose,  and  under  a  limited  power,  cannot  bind  his  principal  if  he 
exceeds  that  power.  The  special  authority  must  be  strictly  pursaed. 
Whoever  deals  with  an  agent  constituted  for  a  special  purpose,  deals  at 
his  peril  when  the  agent  passes  the  precise  limits  of  his  power,  though 
if  he  pursues  the  power  as  exhibited  to  the  public,  his  principal  is  twund, 
even  if  private  insimctiona  had  sUlirnrther  limited  the  special  power.  2 
Kent's  Com.  617,  631,  It  seems  proper  to  remark  further,  that,  aa  a 
general  rule,  an  agent  has  not,  without  express  authority,  or  a  fair  pre- 
samptionof  one,  growingoutof  the  particular  transaction,  or  of  the  usage 
of  tiade,  power,  to  employ  a  sub-agent  to  do  the  business,  without  the 
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^*p  ^^"-  equity  no  conclusive  evidence  of  payment  ;(c)  the  money, 
25m  Bhouid  therefore,  should  in  strictness  be  paid  to  the  vendor,  or 
^  P**^  upon  his  written  authority ;  and,  in  the  case  of  a  fiduciary 
vendor,  care  should  be  taken  that  the  proposed  mode  of 
payment  does  not  involve  a  breach  of  trust ;  e,  g,f  it  is  a 
breach  of  trust  for  trustees  for  sale  to  authorize  their  soli- 
citor to  receive  the  purchase-money :(/)  and  of  course  it 
cannot,  except  under  a  special  power  in  the  instrument 
creating  the  trust,  be  safely  paid  to  fewer  than  the  entire 
body  of  trustees  :(§■)  when  an  agent  is  empowered  to  re- 
ceive it,  there  must  be  a  bona  fide  payment ;  for  instance 
it  cannot  be  set  off  against  a  private  debt  due  from  him  to 
the  purchaser,(A)  unless  the  vendor,  being  indebted  to  the 
agent,  have  authorized  him  not  merely  to  receive,  but  to 
pay  himself  out  of  the  purchase  money  ;(t)[2]  so,  if  an  agent 

(«?)  WirUer  v.  Lord  AJiMn,  3  Russ.  488  j  infra,  Ch.  XIV. 

(/)  See  Ghost  Y.  WaUer,  9  Beav.  497. 

(g)  Hall  V.  FVaTickt  11  Beav.  519  j  et  vide  supra,  p.  264. 
♦    (A)  Yonng  r.  White,  7  Beav.  506. 

(i)  Barker  v.  Chreenwood,  2  Y.  &  C.  Exch.  414 ;  Hanley  v.  Cassa%,  11  Jur. 
1088,  Exch. ;  as  to  how  the  loss  of  money,  by  the  fraud  of  a  person  acting 
as  agent  for  both  parties,  is  to  be  borne,  see  Vandaiewr  v.  Blagrave,  6  Beav. 
565 ;  on  appeal,  11  Jur.  935 ;  Young  v.  Guy,  8  Beav.  147. 

knowledge  or  consent  of  his  principal.  The  agency  is  generally  a  per- 
sonal trust  and  confidence  which  cannot  be  delegated ;  and  if  the  autho- 
rity in  a  matter  of  mere  private  concern,  be  confided  to  more  than  one 
agent,  it  is  necessary  for  all  to  join  in  the  execution  of  the  power,  and 
they  are  jointly  responsible  for  each  other.    lb.  633. 

If  a  purchaser  pay  his  money  to  the  agent  of  the  vendor  before  the  time 
when  the  latter  is  authorized  to  receive  it.  He  makes  that  agent  his  own 
for  the  purpose  of  paying  over  the  money  to  the  right  owner.  13  East 
Rep.  432. 

[2]  If  the  seller  is  indebted  to  his  agent,,  whom  he  authorizes  to  receive 
the  money  out  of  which  he  intends  the  agent  should  pay  himself;  the 
purchaser  to  the  extent  of  the  agent's  debt  against  the  seller,  may  dis- 
charge the  purchase  money,  by  setting  it  off  in  account  with  the  agent,  if 
he  is  indebted  to  the  purchaser ;  for  this  can  make  no  difference  to  the 
seller  if  the  agent  takes  care  to  receive,  in  cash,  the  balance  due  to  the 
seller.  A  person,  however,  who  does  not  take  the  ordinary  and  proper 
course  of  paying  the  whole  in  money,  must  take  care  to  be  able  to  prove 
that  the  agent  is  in  this  situation.  If  therefore,  he  pays  by  a  settlement 
in  account,  he  takes  upon  himself  the  risk  of  being  able  to  show  the  debt 
due  from  the  principal  to  the  agent,  and  the  specific  circumstances  under 
which  the  agent,  was  appointed  to  receive  the  money.  I  Sug.  on  Vend. 
54. 


1 

I 


f' 


BLATTERS  RELATING  TO  COMPLETION  OF  PURCHASE.       '  .   310 

be  authorized  to  receive  the  money  according  to  the  con-  tsup.  vul 
tract,  and  it  be  paid  to  him  in  anticipation  of  the  time 
therein  named,  the  purchaser  is  liable  for  its  due  applica- 
tion :(Jc)  if  a  check  be  given  for  it,  and,  by  reason  of  an 
unintentional  non-compliance  with  the  Stamp  Act  be  so 
drawn  that  no  action  could  be  maintained  upon  it,  and 
the  bankers  *upon  whom  it  is  drawn  fail  before  payment,  [*311j 
or  if,  (supposing  it  to  be  valid  and  to  be  presented  within  a 
reasonable  time,)  the  bankers  upon  receiving  it  with  instruc- 
tions to  transmit  the  amount  to  London,  on  the  same  day, 
and  before  the  usual  hour  for  closing  business,  stop  pay^ 
ment,  the  loss  falls  on  the  purchaser.(/) 

Upon  a  sale  in  bankruptcy,  the  purchase-money  must  be  onuaiem 
paid  to  the  official  assignee,  unless  the  court  shall  other-  rupicy. 
wise  direct.(m) 

Where  A.,  in  ignorance  of  the  purchaser  being  an  un-  Lienor 

,  ihird  party. 

certificated  bankrupt,  advanced  part  of  the  purchase-mo-  "J^rS^ISe 
ney  and  paid  it  direct  to  the  vendor,  and  the  conveyance  P'JJJy'J^ 
was  handed  over  to  him  immediately  after  its  execution  ^^^^' 
he  was  held  to  have  a  valid  lien  upon  the  property ;  al-  bSJ^  *** 
though  the  purchaser  at  the  same  time  signed  a  memo-  ^^^' 
randum  stating  that  he  had  deposited  the  deed  with  A. 
as  a  security  for  the  advance.(n) 

Upon  a  sale  by  a  mere  statutory  owner,  under  the  Payment  of 
Lands  Clauses  Consolidation  Act,  1845,  the  entire  pur-  ^^Sn^JJJJ^ 
chase  and  compensation  moneys,  if  amounting  to  200Z.  Sj^i'Ji,"^'^ 
must  be  paid  into  the  bank,  or  (if  under  200/.  but  exceed-  SIJjSiM. 
ing  20/.,)  into  the  bank  or  to  trustees,  and  be  applied  in  ^' 
manner  directed  by  the  69th  and  following  sections  of  the 
act ;  and  no  part  thereof  can  be  safely  paid  to  such  statu- 
tory owner,(o)  and  the  above  provisions  extend  to  moneys 

(k)  ParrUher  v.  GaitskeU,  13  East  432 ;  CoPnum  v.  Ortony  5  Jur.  142, 0. 

(0  Baiid  v.  Warden,  1  Coll.  583.- 

(itt)  12  and  13  Vict.  c.  106.  s.  39. 

(n)  Meux  v.  Smitk,  11  Sim.  411 ;  which  see,  as  to  the  usual  mode  of 
payment  for  public  houses.  Bona  fide  payments  by  purchaser,  after  his 
secret  act  of  bankruptcy  but  before  petition,  are  protected  by  12  and  13 
Vict  c.  106,  8. 138. 

{p)  As  to  appointment,  between  lessee  and  reversioner,  of  purchaso- 
money  paid  into  court  with  reference  to  sect  74  of  Act,  see  Ex  parte 
j^ardj  2  De  G.  d&  S.  4.    Purchase-money  of  lands  of  a  municipal  corpo- 
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agreed  to  be  paid  to  him  for  assenting  to  or  not  opposiDg 
*the  passing  of  the  bill  authorizing  the  taking  of  the 
lands  ;  but  the  Court  of  Chancery  or  trustees,  as  the  case 
may  be,  may  allot  to  him  a  portion  of  the  sum  so  paid,  as 
a  compensation  for  personal  injury,  inconvenience  or  an- 
noyance,(p) 

Where  a  railway  act  provided  that  where  any  questiou 
should  arise  upon  the  act  touching  the  title  to  any  lands, 
(Sec,  "  the  parties  who  should  have  been  in  possession  oi 
receipt  of  the  rents  or  profits  of  such  lands  at  the  time  of 
such  purchase,"  (Sec,  should  be  deemed  to  have  been  law- 
fully entitled,  &c.,  according  to  such  possession  until  the 
contrary  should  be  shown  to  the  satisfaction  of  the  court,'' 
and  the  capital  and  income  of  the  funds,  &c.,  represent- 
ing the  purchase-money  were  to  be  paid  and  applied  ac- 
cordingly, it  was  held  that  the  party  in  possession,  but 
whose  title  was  objected  to  by  the  company,  was  entitled 
to  have  the  money  paid  out  of  court  on  his  own  affidavit 
of  title  :{q)  the  79th  section  of  the  Lands  Clauses  Conso- 
lidation Act,  1845,  contains  provisions  of  a  similar  nature, 
but  with  variations  of  expression  which  might  probably 
induce  the  court  to  refuse  to  follow  a  precedent  evidently 
open  to  serious  objections. 

In  all  petitions  under  Acts  of  Parliament  for  sale  of 
property  for  public  purposes,  when  the  purchase-money  is 
directed  by  the  act  to  be  paid  into  court,  the  petitioners 
claiming  to  be  entitled  to  the  money  so  paid  in,  must,  in 
addition  to  the  usual  affidavit  verifying  their  title,  make 
oath  that  they  believe  they  have  a  good  title,  and  are  not 
aware  of  any  right  in  any  other  person,  or  of  any  claim 
made  by  any  other  person,  to  the  sum  mentioned  in  the 
petitioner  any  part  thereof  ;(r)  and  an  affidavit  to  this 

ration  may  be  applied  in  redeeming  incumbrances  upon  any  other  Iwis 
of  the  same  corporation;  Ex  parte  Corporation  of  CaTnJbridge^  6  Ha.  30; 
an  order  for  the  re-investment  of  part  of  the  money  in  land  may  go  on  to 
direct  that  the  balance,  if  less  than  20/.,  be  paid  to  the  tenant  for  life; 
Re  Lord  Egrcmont,  12  Jur.  618. 

(p)  Sect.  73 ;  see  Jn  re  the  Duke  of  MarlborougVs  estates^  13  Jur.  738. 

{q)  Ex  parte  Grainge  re  Great  Western  Railway  Acts,  3  Y.  &.  C.  62,  and 
see  cases  cited,  p.  66. 

(r)  Letter  of  Lord  Chancellor  to  Senior  Registrar,  dated  12th  Februarr, 
1842;  see  16  L.  J.,  N.  S.,  Ch.  72. 
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•effect  will  not  be  dispensed  with,  although  the  petitioner  ^^p-  ^^' 
be  aged  and  infirm,  and  the  company  have  contracted 
with  him,  accepted  his  title  and  consented  to  the  prayer 
of  the  petition  :{s)  where  a  person  entitled  to  an  aliquot 
share  of  a  sum  of  money  so  brought  into  court  petitions 
for  payment  of  his  share,  he  need  not  give  notice  to  the 
parties  entitled  to  the  other  shares  ]{t)  nor,  where  an  order 
has  been  made  for  the  payment  of  the  interest  to  a  single 
woman,  need  the  company  be  served  with  a  petition  for 
its  payment  to  her  and  her  husband  on  her  marriage.(t^) 

The  court  has  refused  to  sanction  the  investment  of  ^In?^ 
money  so  paid  into  court  in  the  purchase  of  an  equity  of  Senof  wiu 
redemption,  or  of  land  the  title  to  which  has  not  been  ap-  uonedby 
proved  by  the  master  :{w)  and  has  refused  to  interfere 
with  the  master's  decision  who  reported  generally  against 
the  propriety  of  an  investment  on  mortgage  :{x)  an  in- 
vestment in  land  of  a  different  tenure  from  that  which 
produced  the  fund  is  generally  improper,  but  has  been 
allowed  under  special  circumstances  ;(y)  where  the  fund 
has  arisen  from  land  belonging  to  an  ecclesiastical  cor- 
poration sole,  the  income  has  been  ordered  to  be  paid 
to  the  petitioning  incumbent,  so  long  as  he  remained  in- 
cumbent, and  afterwards  to  the  incumbent /or  the  time 
being,{z) 

*(6.)  As  to  purchaser's  right  to  deeds,  attested  copies,  ^c.  [*314] 

The  purchaser,  upon  completion,  is  entitled  (subject  to  riJS^f^" 
the  exceptions  hereinafter  notided)  to  all  deeds  and  other  m^nimeo^ 
muniments  of  title,  however  ancient,  which  are  in  the 
possession  or  power  of  the  vendor  :{a)  and  it  is  conceived 


of  tide. 


{s)  Ex  parte  HoUick,  16  L.  J.,  N.  S.,  Ch.  71. 

(Q  hyretke  Midland  CourUies  Railway  Compawy^  11  Jar.  1095,  R. 

(u)  Ex  parte  Hardem,  2  De  G.  &  S.  263. 

(w)  Ex  parte  Craven,  17  L.  J.,  N.  S.  Ch.,  215,  V.  C. 

(jx)  ExparU  Pranckl/yn,  1  De  6.  d&  S.  528 ;  Barry  v.  MarrioU,  2  De  G. 
A  S.  491. 

(y)  In  re  Cawn's  estate,  19  L.  J.,  Ch.  376,  V.  C.  K.  B. 

(>2r)  In  re  the  Archbishop  of  Canterbury,  1  De  G.  &  S.  365 ;  vide  infra 
as  to  costs ;  and  see  In  re  the  Buckinghamshire  RaUufays,  5  Rail.  Ca.  702. 

^a)  Sag.  454 ;  1  Jarm.  Con  v.  by  S.  63 ;  Austinv,  Croome,  1  Car.  &  M. 
653  ;  SmiOi  v.  Chichester,  2  Dra.  &  W.  393. 
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<^P-  ^^^'  that  the  vendor,  (unless  he  retain  property  held  under  a 
common  title,)  has  in  general  no  right  to  keep  copies  of 
any  documents  other  than  those  which  subject  him  to 
some  future  personal  liability.[l] 

[I]  When  property  in  land  passes  by  a  deed,  the  property  in  the  deed 
passes  with  it.  In  England,  a  conveyance  in  fee  simple  usually  contains 
a  clause  granting  all  deeds,  evidences,  writings,  &c.  This  is  said  to  be 
advisable,  though  not  absolutely  necessary,  because  the  deeds  pass  as  in- 
cident to  the  land,  by  a  deed  without  warranty.  But  in  conveyances  to 
use  the  clause  is  highly  important,  it  being  otherwise  left  doubtful  whe- 
ther the  trustee  or  cestui,  shall  have  the  deeds.  A  purchaser  without  war- 
ranty and  without  any  express  grant  of  deeds,  dtc.,  is  not  entiUed  to  prior 
warranty  deeds,  upon  which  the  grantor  might  have  his  wairanty  para- 
mount. '  2  Billiard  on  Real  Property,  341. 

"The  practice,  as  to  the  custody  of  title  deeds  "says  Sugden,  "has 
varied  greatly  since  the  time  of  Elizabeth,  but  the  principles  of  law  re- 
garding them,  are  still  the  same.    Title  deeds  are  things  which  go  with 
the  land,  descend  with  it,  and  pass  with  it,  by  conveyance,  without  being 
named.    The  rule  that  the  person  who  is  entitled  to  the  land,  has  a  right 
to  all  the  deeds  affecting  it,  is  carried  out,  to  all  its  consequences.    There- 
fore where  a  seller  upon  receipt  of  part  of  the  purchase-money,  for  a 
leasehold  estate,  executed  an  assignment  as  an  escrow,  which,  with  the 
deeds,  was  lieft  with  the  solicitor  for  both  parties  to  be  delivered  to  the 
purchaser,  when  the  rest  of  the  money  was  paid,  it  was  held  that  the  ven- 
dor, could  not,  by  the  aid  of  the  solicitor,  pledge  the  deeds  to  a  third  party, 
although  an  innocent  one,  for  more  than  the  balance  due,  because  the 
deeds  belonged  to  the  purchaser,  and  neither  the  seller,  nor  the  solicitor, 
had  any  right  over  them  but  held  them  until  the  purchaser  had  paid  the 
balance  due.    The  person  with  whom  the  deeds  were  pledged,  obtained 
them  from  a  person  who  had  obtained  them  by  fraud,  and  although  he  re- 
ceived them  on  a  valuable  consideration  and  there  was  nothing  on  the 
face  of  them  which  showed  that  there  was  a  title  in  the  purchaser,  he 
could  not  retain  them  against  the  purchaser.    And  although  the  purcha- 
ser leave  the  deeds  without  fraud,  but  negligently,  in  the  hands  of  the 
seller,  yet  any  subsequent  purchaser  from  the  first  purchaser,  naay,  upon 
his  legal  title,  recover  them  in  trover,  even  against  a  person  to  whom  the 
original  seller  has  fraudulently  conveyed  the  estate,  as  if  he  were  sdll 
owner  of  it,  and  delivered  the  deeds  up  to  him :  his  negligence  was  held 
not  to  affect  his  legal  right  to  the  deeds,  although  his  negligence  had  en- 
abled another  to  commit  a  fraud  ]  and  besides,  there  was  equal  negligence 
on  the  part  of  the  holder  of  the  deeds  who  had  not  inquired  in  whose  pos- 
session the  estate  itself  was.    There  is  great  inconvenience  in  leaving 
the  title  deeds  in  the  hands  of  a  seller  who  has  parted  with  the  whole  of 
the  property,  although  he  has  covenanted  to  produce  them  \  for  the  obli- 
gation is  soon  forgotten  or  disregarded,  and  the  deeds  are  in  danger  of 
being  neglected  or  destroyed." 

Where  a  dt^ed  contains  a  covenant  of  seisin,  the  grantee  is  not  entitled 
to  the  title  dec^.    So  where  the  vendor  conveys  only  a  portion  of  his  es- 
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Where,  however,  the  purchaser  does  not  buy  all  the  ^^  ^™' 
estate,  but  a  part  either  remains  in  the  vendor  or  is  sold  when  he 

purchaflofl 

to  another  purchaser,  the  practice  (in  the  absence  of  ^'ypa"of 
agreement)  is,  for  the  holder  of  the  largest  portion  to  take 
the  deeds  and  covenant  for  their  production  :  but  the  fact  vendor 
of  the  vendor  having  already  covenanted  for  production  wriSlmed    " 
to  a  former  purchaser,  will  not,  in  the  opinion  of  Sir  E.  d^d.io"** 
Sfugden,(b)  justify  him  in  refusing  to  deliver  the  deeds,  if  ^^£^ 
the  second  purchaser  will  allow  notice  of  the  covenant  to  S^l^^nL 
appear  in  or  upon  his  conveyance,  and  will  covenant  to 
perform  the  prior  covenant :  this  covenant  by  the  second 
purchaser  would,  of  course,  be  entered  into  with  the  first 
purchaser,  if  the  vendor's  covenant  was  made  determin- 
able upon  his  procuring,  or  the  first  purchaser  will  accept, 
such  a  substituted  covenant ;  or  otherwise  with  the  vendor 
himself,  and  would  then  take  the  shape  of  a  covenant  to 
produce  the  deeds,  &c.,  and  to  indemnify  him  against 
liability  under  the  former  covenant. 

Where  property  is  sold  under  a  trust  for  sale  in  a  saie  under 
settlement,  which  goes  on  to  declare  trusts  of  the  purchase  ™*°'- 
money  (whether  the  same  is  to  continue  money  or  to  be 
reinvested  in  real  estate,)  it  is  conceived,  that  the  existence 
*of  the  trusts  gives  no  right  to  the  trustees  to  retain  the      r«3i5i 
settlement ;  but  the  purchaser  must  covenant  to  produce 
it,  even  although  he  buy  the  entire  property :  in  order  to 
avoid  this  difficulty,  it  is  usual,  where  an  absolute  con- 
version is  intended,  to  settle  the  money  by  a  deed  distinct 
from  that  containing  the  trust  for  sale ;  or,  perhaps,  the  S|'S\'e?' 
proper  rule  in  cases  of  several  sales  unde^a  settlement  SmpietSn 

of  thetniatfl. 
(b)  Sag.  456. 

*il  ■■»■!>  ■■■!  I 

taiej  he  for  his  own  secarity,  retains  his  title  deeds.  In  such  case,  or 
where  for  any  other  cause,  he  retains  them,  he  is  bound  to  covenant  for 
their  production  in  case  of  necessity.  This  covenant  runs  with  the  land ; 
but  if  the  deed  containing  it,  is  not  delivered  to  a  subsequent  purchaser, 
the  latter  may  claim  the  same  covenant  from  his  vendor.  It  is  said  the 
covenant  in  question,  runs  with  the  land,  so  long  only,  as  a  privity  of  es- 
tate subsists  between  the  owners  of  the  several  estates  to  which  the  deeds 
relate.  Where  a  vendor  retains  the  title  deeds,  and  covenants  for  further 
assurance,  the  purchaser  may  compel  him  to  covenant  for  production  of 
the  deeds.    See  2  Billiard  on  Real  Property,  SIX 


ctop-  xm.  jnay  be,  that,  unless  the  trustees  retain  a  sufficient  partof 
the  estate  to  warrant  its  retention,  it  should  be  deposited 
foi  the  benefit  of  all  parties  until  performance  of  the  trusts, 
aud  then  deliirered  to  ttie  largest  purchaser  upon  his  en- 
tering into  covenants  for  its  production :  ihe  right  to  the 
deed  considered  as  an  instrument   creating   terminablt 
trusts,  may,  perhaps,  be  considered  as   governed   by  a 
i?SE?'on"ur-  c^^e*)  '"  which,  Upon  the  purchase  of  a  part  of  an  estate 
rtmrtlo""'  '"  lease,  the  court  thought  that  the  counterpart  of  the 
lease  ought  to  be  deposited  for  the  benefit  of  all  parties, [  I j 
mon^Mcr       Where  a  mortgagee  of  diKtinct  properties  belonging  to 
^^ro'^n""'  distinct  mortgagors  transfers  the  mortgage  debts  by  one 
si'^oiiJed.   deed  without  their  consent,  he  will  have  to  pay  for  the 
necessary  attested  copies  of  the  deed  which  he  has  thus 
made  common  to  the  several  titles,  and  of  the  necessary 
covenants  for  its  prod  action, (c) 
J",^n™'d        And  the  purchaser,  it  appenrs,(d)  has  no  right  either  lo 
MP^gsti'U    the  custody,  or  to  a  copy,  or  to  a  covenant  for  the  produc- 
*"  '""■      tion,  of  instruments   produced  merely  as  negative  evi- 
dence to  satisfy  him  that  they  contain  nothing  afiecting 
the  title.{e) 
purehiMi-s       If  the  deeds  themselves  are  not  delivered,  the  purchaser 
"rSri  M^"  ('"  ''^^  absence  of  stipulation)  may  require  attested  copies 

noijUenup. 

(i)  Shm  7.  CoUelt,  G.  Coop.  234. 
(c)  Capper  v.  Terringlon,  1  Coll.  103. 
id)  Vult  fupra,  pp.  158,  IGG. 
(0  Sag.  458. 

[1]  In  Shjire  v.  CaUett,  -which  is  here  ciled,  Ihe  reversion  of  an  esaw 
was  BQld  ia  low,  subjecl  lo  a  ground  lease,  which  contained  coTcnants  lo 
Ihe  benefil  of  which  the  purchaser  would  be  entiOed.  Nothing  was  5iii 
in  the  paniculars  of  sale  as  to  the  casiody  of  the  counterpart  of  (he  lia*, 
and  it  was  not  in  the  possession  of  the  sellers,  bat  of  one  of  the  iMher  par- 
ties to  a  partition.  Lord  EUdon  said  he  was  of  opinion  thai  the  cooniB- 
parl  of  Ihe  lease,  not  being  in  the  possession  of  the  plainiifli,  was  not  an 
objection  lo  their  title.  No  donbt  the  parties  would  be  entitled  lo  the  pro- 
duction of  the  counterpart  of  the  lease,  in  order  lo  enable  them  to  proceed 
against  the  tenant,  if  necessary.  But  unless  the  deed  was  depoiiied,  be 
would  not  compel  (he  parehaaer  la  lake  under  one  of  the  lessors.  It  wcujld 
be  too  much  to  put  the  purchaser  to  the  necesaiij' of  filing-  a  bill,  from  time 
lo  lime,  to  have  the  counterpart  delivered  lo  him  as  often  as  he  mitil 
warn  it.    The  lease  was  deposited,  and  Lord  Eldon  eoforTed  lie  pur- 


at  the  vendor's  ei^n8e.(/)  It  has  been  observed  'by  ""p-  ^'"- 
Lord  Eldon,  that  pUTchasers  set  an  undue  value  upon 
diese  copies ;  that,  except  as  between  the  parties  them- 
aelvfls,  they  are  waste  paper  upon  an  ejectment  ;(§■)  never- 
theless they  are,  it  is  conceived,  of  considerable  practical 
importance,  if  the  property  is  likely  to  be  resold ;  for  the 
ordinary  condition,  making  them  evidence  without  pro- 
duction of  the  originals,  seldom  prejudices  a  sate ;  where- 
as the  absence  both  of  originals  and  attested  copies  might 
often  cause  a  serious  deficiency  in  price. 

The  right,  however,  seems  to  be  confined  to  such  docu-  it«Mricii<>a 
ments  as  are  necessary  to  make  out  a  marketable  title  i{h)  i^ 
nor  does  it  seem  to  extend  to  copies  of  Court  Roll,  or  deeds 
enrolled  under  statutes  which  require  enrolnieni,(i)  or,  in  • 
Sir  E.  Sugden's  opinion,  to  "deeds  enrolled  for  safe  cus- 
tody in  a  Court  of  Record,"  or  "  wills  registered  and  acces-  . 
Bible  ;"(&)  but  the  practice  in  this  respect  does  not  appear 
to  be  8ettled.(/)[l]    If,  however,  the  vendor  is  in  posses- 

(/)  Dan  7.  Ttcker,  6Vea.  460;  BmigkUm  v.  JeaOl,  ISVes.  176; 
Berry  v.  Taung,  3  Esp.  640. 
(jT)  6  Vea.  460. 

(*)  Do™  V.  Ttidctr,  G  Ves.  460 ;  Cooptr  t.  Emery.  I  Phill.  388. 
(i)  See  Coopery.  Enaif,Mbistpre;  CinajdtltY,  CampbcU,  Sag.  4*!^. 
(i)  See  Sng.  476. 
(I)  9  Jann.  Couv.  bj  S.  10. 

[1]  The  reaMm  of  [his  role,  Bcems  to  be,  that  the  purchaser  havlDg  bad 
the  inspection  of  the  otiguials,  and  procured  a  covenant  to  produce  tlicni, 
was  not  entitled  to  an  attested  copy,  because  being-  upon  recoid,  he  could 
always  inspect  the  record,  in  (he  absence  of  the  original,  for  attested  co- 
pies are  given  rather  for  general  use,  (hsa  as  muniments  of  title,  which 
(hej  are  not.  There  is  a  great  distinction  t^etween  a  deed  properly  on 
record,  as  a  bargain  and  sale,  which  derives  its  operation  from  the  en- 
actment, and  is  therefore  evidence  withoat  further  proof,  and  a  deed  en- 
rolled only  for  safe  custody,  which  is  evidence  without  further  proof  only 
against  the  party  who  sealed  il,  and  all  persons  claiming  imder  him.  But 
the  question  between  the  seller  and  purchaser,  is  not  how  the  original, 
when  it  is  produced,  can  be  proved,  but  whether  the  latter  shall  have  any 
evidence  of  the  contents  in  his  own  possession.  It  is  no  reason  why  a 
ptirchasfr  who  has  not  the  cnstody  of  the  original,  should  not  have  an 
atteated  copy  of  it,  that  the  original,  when  produced,  can  be  proved  with 
less  ceremoay  or  difficulty,  than  in  a  common  case.  The  original,  in 
either  case,  ia  out  of  his  inunediate  reach,  and  an  attested  copy,  for  ordi- 
naiy  piupoMs,  supplies  its  place.    The  true  distinction  must  be,  between 
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ChAp.  XIIT. 
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and  deeds  * 
wher^pro- 
duction  can- ' 
not  be  en- 
forced 
•hoald  he 
explained. 


Whitbread 
r.  Jordan. 


sion  of  attested  copies  of  enrolled  deeds,  dbc.,  the  par- 
chaser  can  claim  them,  unless  larger  property,  held  hy  the 
satne  title,  is  retained  by  the  vendor  or  sold  to  another 
purchaser.(m) 

And  the  purchaser,  as  respects  deed^  of  which  he  can 
claim  attested  copies  at  the  vendor's  expense,  is  also  enti- 
tled (at  the  like  expense)  to  a  covenant  for  the  production 
of  the  originals,  and  also  to  a  covenant  for  the  produc- 
tion of  such  copies  of  Court  Roll,  and  instruments  on 
record  as  are  in  the  vendor's  possession  or  power ;(»)  but 
the  expenses  of  future  production  are  borne  by  the  pur- 
chaser.(o) 

And  it  must  be  remembered,  that  although  the  purcha- 
ser 'cannot  require  the  production  of  original  copies  of 
Court  Roll,  or  enrolled  deeds,  icd,  if  not  in  the  possession 
or  power  of  the  vendor,  he  yet  may,  and  should  in  all 
ordinary  cases,  inquire  into  the  reason  of  their  non-pro- 
duction ;  that  is,  if  their  date  and  character  w  arrant  the 
supposition  that  they  may  be  denied  with  an  improper 
motive :  for  in  the  well  known  case  of  Whitbread  v.  Jar- 
danjlfio)  the  omission  of  a  mortgagee  to  make  inquiry  on 
the  subject  was,  under  the  particular  circumstances,  attri- 


(m)  Sug.  476. 

(w)  Berry  v.  Youngs  2  Esp.  640,  n. ;  Cooper  v.  Emery,  1  PhiU.  388. 

(d)  Berry  Y,  Young ^ubi  supra. 

{oo)  1  Y.  &  C.  303. 


what  is  la  private  custody,  and-what  is  of  public  access.  It  was  thought 
that  if  a  purchaser  could  at  all  moments  have  access  to  a  copy  in  a  public 
office,  he  would  not  be  entitled  to  an  attested  copy.  The  rule  therefore, 
seems  to  extend  to  instruments  not  strictly  of  record,  as  deeds  enrolled  for 
safe  custody  in  a  court  of  record,  or  wills  registered  and  accessible,  which 
latter,  although  not  in  a  court  of  record,  yet,  in  common  parlance,  are 
treated  as  on  record.  In  some  cases,  however,  a  purchaser  can  obtain 
attested,  or  office  copies,  even  of  instruments  on  record.  For  a  purchaser 
is  entitled  to  examine  the  abstract  with  the  original  title  deeds,  or  with 
office  or  attested  copies  of  them ;  and  therefore,  if  a  vendor  has  not  the 
instrument  itself,  and  cannot  obtain  it,  and  can  make  a  title  without  pro- 
ducing the  deed  itself,  he  is  bound  to  procure  an  office  or  attested  copy  of 
it,  to  enable  the  purchaser  to  ascertain  that  the  abstract  is  correct;  and 
when  it  is  obtained,  the  purchaser  is  of  course  entitled  to  it  on  the  comple- 
tion of  the  purchase ;  unless  indeed,  the  vendQr  retains  other  estates  hold- 
en  under  the  same  title.    See  3  Sug.  on  Vend.  p.  80. 


n. 
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buted  to  wilful  blindness  ;(p)  and  a  similar  decision  ISs  cup.xii, 
been  pronounced  by  Sir  L.  Shadwell^  V.  C,  in  a  very  re-  ""^ 
cent  case.(9) 

(7.)  As  to  matters  necessary  to  insure  the  full  effect  of  the 
executed  conveyance. — Registration^  enrolment,  ^c. 

If  the  property  be  subject  to  the  operation  of  any  of  the 
local  Registration  Acts,  a  memorial  of  the  conveyance  SSSiy"** 
should  be  registered  as  soon  as  practicable  after  execution ;  i^^^n^^ 
the  register  having  (as  before  observed)  been  searched  as  ""^(*^"y> 
closely  as  possible  before  completion ;  when  dealing  with 
respectable  parties  this  rule  as  to  immediate  registration 
is  often  not  very  strictly  attended  to,  but  any  departure 
from  it  is  at  the  peril  of  the  solicitor ;  by  delay  the  pur- 
chaser is  exposed  to  the  risk  not  only  of  a  subsequent  i»portanM 
fraudulent  sale  or  mortgage  by  the  vendor,  (which  may  w«*"t~iio 
generally  be  considered  merely  nominal,)  but  also  of  prior 
unregistered  incumbrancers,(r)  whose  claims  may  perhaps 
be  unknown  even  to  the  vendor,  acquiring  priority  by  re- 
gistration between  the  execution  and  registration  of  the 
conveyance.[lJ 

(p)  1  PhiU.  255}  and  see  a  note  on  the  subject  in  4  Y.  &  C.  564. 
(g)  Worthington  y.  Morganj  16  Sim.  547. 
(r)  As  in  MarUnez  y.  Cooper^  2  Rnss.  198. 

f  1]  In  this  coontry,  all  deeds  and  conyeyances  of  land,  except  certain  chat^ 
tel  interests,  must  be  recorded.  If  not  recorded,  they  are  good,  and  pass  the 
title  as  against  the  grantor  and  his  heirs  and  deyisees,  and  are  yoid  only 
as  to  subsequent  bona  fide  purchasers  and  mortgagees  whose  deeds  are 
iirst  recorded. 

In  New  York,  all  conyeyances  of  lands,  tenements,  and  hereditaments, 
and  chattels  real,  except  leases  for  a  term  not  exceeding  three  years,  must 
be  recorded.  N.  Y.  R.  S.,  yol.  1,  p.  756,  s.  1;  ib.  762,  s.  36.  To  authorize  regis- 
tration, the  deed  must  be  acknowledged,  and  a  certificate  of  acknowledge 
ment  endorsed  upon  the  deed.  The  deed  must  be  recorded  with  due  dili- 
gence,  and  deeds  are  to  be  recorded  in  the  order,  and  as  of  the  time,  when 
deiiyered  to  the  clerk  for  that  purpose ;  and  they  haye  effect  according  to 
the  priority  of  the  registry.    Ib. 

In  Massachusetts,  a  conyeyance  of  any  freehold  estate,  or  a  lease  for 
more  than  seyen  years  from  the  making,  is  yoid  against  all  but  the 
grantor,  his  heirs  and  deyisees,  and  parties  haying  notice,  unless  the  deed 
be  recorded.  Rey.  Stat.  406, 408 ;  Stat.  1844,  289.  Acknowledgment  by 
one  of  two  grantors  has  been  held  sufficient  to  authorize  the  registration 


c5«i»  sm.      ^ijg  exceptioDS  in  the  acta  are  of  copyhold   estate*, 
whu  inuT-  leases  at  a  rack-rent,  and  leases  not  exceeding  twenty-one 

copied  ftom 

of  a.  deed.  This  is  upon  the  groaiid  thai  the  acknowledgment  of  ok 
grantor  justifies  the  recording  of  the  deed  ai  Aui  and  this  gives  the  n- 
qnisile  notoriety  to  lii  vihoie  mstnaneTtl.  And  it  is  not  material  vbether 
lie  grantoR  are  (enacts  in  common,  or  owners  in  severalty.  Pidgt  v. 
TyleT,iK3sti.bi\\  9i£.S18;  5^.438;  SiaaY.  Poor,  6  Pick.  Rep. 86. 
A  second  porchaser  or  creditor  having  notice,  will  acquire  a  good  title 
against  the  first  purchaser,  alter  waiting  a  reasonable  time  for  the  fint 
purchaser  to  record  tiis  deed,  because  he  ma;  fairly  presume  that  in.  sook 
way  the  estate  has  been  restoied  to  the  grantor.  But,  nheie  there  is  no 
notice  of  the  first  deed.  Ibis  is  postponed  to  an  attachment  or  snbsequent 
conveyance,  without  allowing  [he  first  grantee  any  time  to  record  his 
deed,  even  thongh  there  is  notice  of  an  intention  to  make  a  deed.  If  ■ 
mortgagee  assign  ttie  mortgage,  and  afierwards  take  a  deed  from  the 
mortgagor,  and  the  assignment  be  not  recAided,  (he  assignment  is  iuTiliil 
BgaioBI  creditors  of  the  mortgagee  who  may  attach  the  land  as  hia.  Oart 
V.  Jenkiia,  S  Pick.  Rep.  380.  As  between  parties  claiming  under  diflerent 
grantors,  priority  of  registry  has  no  legal  effecL  Registry  is  eonsirnctiTe 
notice  only  as  between  purchasers  trom  one  grantor,  jyfier  v.  Haaami, 
II  Pick.  Rep.  193.  A.  claiming  under  an  ancient  deed,  not  recorded,  had 
been  oni  of  posscssioti  more  than  forty  years,  and  the  land  had  been  used 
as  a  road.  The  road  being  discontinued,  B.  purchased  the  land  &om  C, 
having  no  notice  of  the  deed  to  A.  A.'s  deed  was  alterwaids  leeorded. 
Held,  A.'s  title  should  prevail.  lb.  The  certificate  of  the  register  of 
deeds  is  conclusive  as  between  the  grantee  and  a  creditor,  as  to  the  time 
of  recording  the  deed.  Tracy  v.  Jeiiks,  15  Pick.  Rep.  465.  See  Billiard 
on  Real  Property,  vol.  9,  pp.  429,  433. 

In  ConnecCicul,  deeds  are  recorded  in  the  office  of  the  town  clerk,  where 
the  land  lies.  Otherwise,  ihey  are  good  only  against  the  grantor  and  his 
heirs,  RtaitmaliU  time  is  allowed  for  recording.  Acknowledgment  is 
made  by  the  grantor  or  his  attorney.  The  power  of  attorney  is  acknow- 
ledged and  recorded.  Leases  for  more  than  one  year  are  good  only  be- 
tween the  parties,  tinless  acknowledged  before  a  justice  of  the  peace,  tt 
school  commissioner,  and  recoided.  The  registry  of  a  deed  is  of  no  va- 
lidity, if  such  deed  is  defective  through  the  want  of  some  slalutoiy  requi- 
sites, wliether  the  defect  appear  upon  the  face  of  the  instrument  or  not. 
j^minerv.  AtdiKtej,  llConn.Rep.  135.  Where  a  deed  is  received  for  re- 
cord, this  entry  made  upoik  it  by  the  register,  and  the  deed  lodged  in  the 
office,  the  efiect  is  the  same  as  that  of  actual  registration.  McDonaid  v. 
Leach,  Kirby  Rep.  72. 

In  Maine,  delivery  of  a  deed  to  the  register  is,  in  law,  a  recording  of  it. 
Rev.  Stat.  16,  p.  373,  586.  Where  a  deed  is  not  recorded,  in  orjer  to 
charge  a  second  purchaser,  etc.,  with  notice,  the  fact  must  be  such  as  id 
leave  no  reasonable  doubt.  Knowledge  on  the  part  of  the  attorney  of  a 
creditor  who  brings  the  action,  will  not  charge  (he  latter.  TOreenl.  Rep. 
195;  I  Shepl.  9)  5QreenL3G9i4Greenl.  90.  Conveyancelrom  A.  loB. 
A.,  at  (he  tame (im«,  takes  back  adeed  to  himself  and  his  two  sons.  The 
former  deed  was  rcoordeil,  bui  not  the  lallcr ;  biu  A,  remaincJ  id  poss**- 


'fears  where  the  actual  possession  and  occnpatioa  go  *'*^' 
alone  with  the  lease,  th*  n«i 

°  liaatix. 

tJDn,  Held,  SDch  possewion  vas  to  Ui  aodee  of  the  (l«ed  to  A.  thu  a 
cradilor  of  B.  conld  not  hold  the  land.  WOiler  v.  JUtddsa:,  fiOteeuL  Rep. 
356.  A.  coDTeyad  to  B.,  and  B.  entered;  bat  the  deed  was  not  teeraded. 
B.  convened  to  C^  who  tofiend  the  land  to  temain  ncaoL  D.  fianda- 
lentl]' indaced  B.  to  (onendei  hia  deed  to  B.,  and  himself  took  a  deed 
from  A.,  whjeb  was  lecorded ;  entered  and  occnpJed  till  hit  death ;  and 
liu  adminiatraior  then  caarejtd  to  E.,  who  was  ignorant  of  D.'i  fraud, 
Hdofthedeed&omA.  to  B.  Id  an  action  by  C.  against  K,  held,  B.'s 
ponession  was  oiilj  implied  notioe  of  his  citlB,  aiu)  that  E.  having  no 
actoal  notice,  shoold  hold  against  C.  Bemt  y.  TRxkB,  8  Oieenl. 
Rep-M. 

In  Rhode  Island,  registration  is  nnnecesMry  ax  between  the  parties  and 
(heir  heirs.  Deeds  for  more  than  one  jear  are  recorded  in  the  office  of 
the  town  clerk,  where  the  land  lies,  and  laJie  effect  in  the  order  of  iheir 
t^istntion,  except  thal.five  da^s  are  allowed  for  recording  s  itfeaaaiut. 
Stu.  1B41 ,  9033 1  184S,  S068, 3076.    - 

In  New  Bsmpahire,  deeds,  except  leases  for  more  than  seren  jesrs, 
mnst  be  recoided—olherwise,  Ihej  are  vnlid  onlj  against  the  gianior  and 
his  beiiB.  So  also,  powers  of  attorney  to  conrey.  Any  coe  interested  in 
a  deed  may,  by  warrant  &om  a  justice  of  the  peace,  require  the  psrty 
hartngpassessioaofittopatitonrecord.  ReT.StU.67,9i3,S44}  filwA- 
eT»iT.«ndinn,&N.H.Rep.^4ae.  Although,  where  an  owner  con- 
veys land,  and  the  grantee  neglects  to  reeotd  his  deed,  the  grantor  may 
ralidly  conrey  anew  to  an  ignorant  third  person,  yet  one  having  no  evi- 
dence <K  pretence  of  title  caimot  paas'a  good  CUe  to  another,  merely  be- 
came [he  (me  owner  has  neglected  to  record  his  deed.  A  stranger  to  the 
title  caniiot,  auj  more  than  the  grantor  Mmwlfj  object  to  the  want  of  le- 
giairaiion.  7 W.  H. Rep. 597 ;  llPick.Rep.l93[  6N.H.Rep.9»;  9N. 
H.Rep.SM.  A.  conveyed  to  B.  The  deed  was  not  recorded,  and  A.  oc- 
cnpiej  till  his  death,  and  devised  to  C.  C.  entered  aOer  A.'i  death,  and 
conveyed  to  D.,  who  had  notice  of  the  deed  to  B.  Held,  the  land  passed 
by  the  will,  and  D.  shoold  hold  against  B.  and  his  assigns.  WkUUmon 
v.&a»,GN.H.Rep.47.  A  deed  or  power  of  attorney  most  be  acknow- 
ledged, or  proved  according  to  law,  in  order  to  aalhoriie  its  registration, 
6  M.  H.  Rep.  250.  Powers  of  attorney  to  convey  lands,  being  acknow- 
ledged and  recorded,  are  placed  on  the  same  footing  with  deeds  as  to  the 
teception  of  copies  in  evidence. 

In  Vermont,  a  deed  for  more  than  one  year  is  to  be  recorded  in  the  town 
clerk's  office,  or  for  want  thereof,  in  the  eoonty  clerk's  office  where  the 
land  lies.  Powers  of  attorney  may  be  recorded.  Rev.  Slau  313,  314, 
Where  a  latBer  takes  a  conveyance  to  his  minor  son,  bnt  retains  the  deed 
himself,  without  recording  it,  the  s«i  has  no  claim  to  the  deed  or  the 
land..  Ward  r.  JUornl,  1  D.  Chip.  Rep.  332.  A.  conveyed  to  B.,  and  at 
Ihesame  time  gave  him  an  acknowledgment  upon  a  copy  of  the  deed, 
that  he  had  received  the  original  for  the  porpOM  of  registration.  A.  n^- 
lected  to  record  the  deed,  bat  the  copy,  with  the  receipt  upon  it,  was  re- 
corded.   Held,  this  rsgistraiion  was  not  effectual  aeainst  a  creditor  of  A., 
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Chap,  xm.      rpjjg  exceptioD  of  copyholds  is  not  considered  in  prac- 
copyhoids.    tice  to  extend  to  such  leases  as  would  require  registration 

who  levied  upon  the  land.  Stevens  v.  Brown^  3  Venn.  Rep.  43.  A.  con- 
veys to  B.,  whose  deed  is  not  recorded.  B.  convejrs  to  C,  and  D.,  hav- 
ing notice  of  such  conveyance,  fraudulently  procures  from  B.  his  deed, 
returns  it  to  A<,  himself  takes  a  deed  from  A.,  and  conveys  to  E.,  who  had 
no  notice  of  the  prior  conveyances.  Held,  E.'s  title  should  prevail  over 
C.'s,  and  over  that  of  a  grantee  of  C.  having  notice.    1  D.  Chip.  Rep.  ^ 

In  New  Jersey,  a  deed  may  be  recorded  in  the  office  of  the  clerk  of  the 
Court  of  Common  Pleas,  in  the  county  where  the  land  lies.  By  acts  of 
June  7, 1799,  and  November  26, 1801,  a  deed  which  is  duly  acknowledged 
or  proved  takes  effect  between  the  parties  and  their  heirs,  though  not  re- 
corded. A  deed  recorded  within  six  months  prevails  over  a  subsequent 
deed  to  a  bona  fide  purchaser,  though  the  latter  is  first  recorded  within 
that  time.  A  deed  may  be  recorded  after  six  months.  But  in  such  case 
it  is  postponed  to  a  subsequent  dona  ,^  deed,  if  the  latter  is  left  for  regis- 
try before  the  former.  And  vice  versa  where  the  .former  deed  is  first  left 
Den  V.  Ruhman^  1  Greenl.  Rep.  44 ;  3  Hilliard  on  Real  Prop.  440. 

In  Pennsylvania,  a  deed  dated  prior  to  the  act  of  1775  is  good  without 
registration.  2  Serg.  &>  Rawle,  44 ;  5ib.246.  Where  a  deed  is  unrecord- 
ed, a  second  grantee  may  avail  himself  of  improvements  made  by  him  on 
the  land,  by  way  of  a  consideration,  which  will  give  him  the  prior  title. 
6  Watts  &  S.  469.  Where  a  bond  of  defeasance  is  unrecorded,  but  the 
deed  is  recorded,  the  transaction  stands  like  an  unrecorded  mortgage, 
which  is  postponed  to  a  subsequent  judgment.  17  Serg.  &,  Rawle  Rep. 
70.  The  recording  acts  do  not  apply  to  the  assignment  of  an  insolvent 
debtor.  It,  however,  applies  to  conveyances  affecting  lands,  though  not 
signed  and  sealed.  And  the  statutes  apply  to  all  written  contracts  con- 
eerning  real  estate.  6  Watts,  77 ;  4  Rawie,  243 ;  lb.  440 ;  3  Watts  &.  S. 
334.  The  registry  acts  do  not  apply  to  subsequent  purchasers  claiming 
under  an  independent  title,  but  only  to  those  claiming  under  the  grantor 
in  the  former  deed.  They  apply  to  subsequent  purchasers  at  an  execa- 
tion  sale.  But  registration  of  a  deed  between  third  persons  is  not  notice 
to  an  execution  purchaser  not  claiming  through  and  under  such  deeds. 
2  Binn.  Rep.  497;  6  ib.  119 ;  5  Serg.  &  Rawle,  246.  The  registering  of 
a  sheriffs  deed  in  the  prothonotary's  office,  according  to  usage,  is  a  suffi- 
cient recording.  8  Watte'  Rep.  68;  Hilliard  on  Real  Property,  vol.  3, 
pp.  444,  448. 

In  Maryland,  a  deed  of  a  freehold  estate,  or  an  estate  for  more  than 
seven  years,  or  declaring,  or  limiting  any  use,  must  be  recorded  in  the 
county  where  the  land  lies,  within  six  calendar  months  from  its  date. 
Otherwise,  the  deed  is  void  between  the  parties.  Where,  however,  regis- 
tration has  been  omitted  without  fraud,  it  may  be  authoru^ed  by  filing  a 
bill  in  chancery,  and  will  be  effisctual,  except  against  subsequent  purcha- 
sers and  creditors,  if  made  within  six  months  from  a  decree.  Such  de^ 
cree  may  be  reviewed  within  eighteen  months. 

In  Delaware,  a  deed  or  letter  of  attorney  must  be  recorded  within  one 
year ;  otherwise,  it  is  invalid  against  a  subsequent  fair  creditor  or  pur- 
chaser.   This  does  not  apply  to  a  lease  for  fair  rent,  for  not  more  than 


if  the  estate  were  freehold  ;(s)  and  Mr.  Rigge  recom-  ""p-  ^'"- 
mends  the  registration  of  all  such  deeds  affecting  this  de- 


%t  jears,  attended  by  poasuaiou,  or  where  the  lessee  is  to  have  ponetdon 
iritbiD  ooe  year.  Mortgages  lodged  for  registry  ai  the  same  time,  have 
priority  according  to  (heir  dates ;  if  made  for  the  porchase'inuDey  of  laitd, 
liity  days  are  allowed  for  recording.  la  case  of  a  defeasance,  the  grantee 
most  endorse  upon,  and  record  with  his  deed,  a  note  thereof  The  de- 
featance,  though  unsealed,  most  be  acknowledged  and  recorded  within 
liMj  days ;  else,  it  is  void  against  purchasers,  etc.  Laws  of  Delaware, 
ISn,  1839. 

In  Mississippi,  (he  conveyance  by  writing,  sealed  and  delivered,  of  an; 
inheritance,  freehold,  or  term  for  more  than  one  year,  is  invalid  against 
a  creditor  or  an  ignorant  purchaser  for  consideraiion,  onless  the  ioMru- 
menl  is  recorded.  Rev,  Code  of  Miss,,  453,  All  deeds,  agreements,  etc., 
relaiing  to  land,  except  instruments  of  trost  and  mortgages,  if  recorded 
in  three  months,  take  effect  from  their  execution.  Deeds  of  trust,  and 
mortgages,  and  other  iostruraents  recorded  after  three  months,  lake  effect 
from  delivery  to  the  recorder.  But  of  two  deeds  delivered  1o  the  recorder 
OQ  the  same  day,  the  one  first  executed  has  priority.  lb.  453,  4M.  No 
insCmment  can  be  recorded  wiibout  acknowledgment  and  proof.  The 
clerk  is  required  to  give  a  receipt  for  deeds  leA  for  record.  lb.  454,  455. 
.  la  North  Caroliaa,  no  conveyance  or  bill  of  sale  of  laud  (except  mort- 
gages) is  good  and  available  unless  recorded  in  the  coonty  where  the  land 
lies,  within  two  years  from  the  dale,  A  mortgage,  or  deed  in  trust,  is  void 
against  creditors  ot  purchasers,  unless  proved  and  recorded,  like  other 
deeds,  within  six  months.  As  against  such  creditors,  etc.,  a  title  passes 
only  from  registry.  Marriage  settlements  and  contracts  are  void  against 
credilon,  unless  proved,  like  other  deeds,  withia  six  months  fVom  the 
making,  and  recorded  in  one  month  thereafter,  Kev,  Scat.  234-^35 ;  SlaL 
1842, '43,  80,  81. 

In  South  Carolina,  in  the  district  of  Charleston,  deeds  are  recorded  in 
the  office  of  the  register  of  mesne  conversance ;  ta  other  districts,  by  the 
clerks  of  the  Circuit  Court  for  each  distrlcL  They  must  be  recorded 
withia  six  months  from  delivery,  when  the  grantor  resides  in  the  slate ; 
twelve  months  if  in  another  of  the  United  States ;  and  two  yeais,  if  abroad. 
A  mortgage  is  valid  against  a  purchaser,  etc,  without  notice,  if  recorded 
in  GO  days.  Marriage  settlements,  lo  be  good  against  creditors,  are  to  be 
proved  and  recorded,  or  lodged  in  the  secretary  of  state's  office,  within 
three  monlba,  if  made  in  the  state ;  otherwise  in  twelve  months. 

In  Ohio,  mortgages  take  eOecl  from  the  record  of  them,  or  presentation 
therefor.  Any  other  deed  must  be  recorded  in  six  months  in  the  county 
where  the  land  lies ;  otherwise,  it  is  fraudulent  against  a  subsequent  bona 
fide  ignorant  purchaser. 

In  Tennessee,  no  deed  is  admissible  in  evidence  tmlil  recorded.  When 
duly  proved  or  acknowledged,  it  may  be  registered  at  any  time,  so  as  to 
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**^  ""•  scription  of  property  as  are  not  usuaUy  rained  by  the 

stew&rd  of  the  manor.(f)  '"  ^ 

^SflUS-       '^^  ezceptioa  of  the  greatest  practical  importance  is 
u^o?^  that  of  leases  at  rack  rent ;  Sir  E.  Sugden  considers  it  to 
giMub.       jjg  j[jg  bettaj  opinion  that  the  assignment  of  a  lease  held 
at  wtiat  vas  originally  a  rack  rent  need  not  be  registered 
in  respect  of  its  having  become  a  valuable  property  ;  per- 
haps, hovever,  this  is  a  doctrine  which  should  be  caa- 

(0  Rigge  on  Begistiatlou,  88,  u. 

it  give  effect  benreen  the  parUea;  andvithin  twelve  monihs,  to  make  it 
efiectiul  against  all  penon*. 

In  EcDtockj,  deeds  aie  ntnall;  lecoided  by  the  clerk  of  the  coniOj 
irtieie  the  laud  lies ;  bat  majbe,  also,  in  the  office  of  the  QenerBl  Conit 
andCoDitof  Appesia;  and  this  is  mnaU]'  done  where  the  lamislie  in 
dillerent  conntie*.  A  deed  for  more  than  five  yean  is  void  against  a  sab- 
■eqnsnt  pnichaser  wHhont  notice,  or  a  creditor,  either  prior  or  snbseqnoit 
tinleas  ackikowledged  or  proved  by  two  witnesses,  and  loAgoi  for  record 
-wlthtn  eight  months.  Deeds  of  mortage  or  of  tniM  are  limited  to  dilj 
dajrs.  For  a.  ve^  AUl  and  learned  exposition  of  this  subject,  see  Hilliard 
on  Eeal  Prop.  vol.  2,  c  89. 

That  [he  legislatOiGs  of  so  many  diffiirent  states  hare  innadnced  snch 
a  system  for  the  recording  of  all  deeds,  sofflciently  proves  its  utility. 
Those  who  have  had  oecasim  to  examine  titles  to  real  estate  in  DOT  coon- 
try,  will  acknowledge  that  its  praciicBl  opetatiOD  is  highly  beneficial. 
Every  person  before  baying  a  piece  of  land,  in  the  stales  where  deeds  laka 
prioril;  fttau  ihe  time  of  registry,  has  it  in  his  power,  with  a  very  mode- 
rale  degree  of  troidde  and  expense,  to  obtain  sacis&ctory  evidence  of  the 
stale  of  the  title.  The  cases  iitdeed  are  rare,  in  which  a  suitable  exami- 
nation shows  an  apparently  dear  title  in  Ihe  vendor,  that  Ihe  pnrdiaaer  is 
in  danger  from  latent  adverse  oiaims. 

"  In  England,  the  prsclice  of  recording  deeds  is  of  local  and  very  limit- 
ed application.  It  applies  to  the  Bedford  level  tract,  to  the  ridings  d 
YoAshii«,  and  to  the  county  of  Middlesex.  Daring  the  period  of  the 
Englisb  commonwealth,  there  was  an  efibrt  to  establish  comiiy  tegisten, 
for  Tecoiding  deeds,  throoghont  England.  The  ancient  policy  was  in  fa- 
vor of  the  entire  publicity  of  transfers  of  land,  by  the  fine  of  record,  the 
livery  mider  the  feoffinent,  the  ennlment  of  a  bargain  and  sale,  aod  the 
attornment  tmder  the  giant.  But  the  ingenuity  of  conveyancera,  and  Ihe 
general  and  natural  disposition  to  withdraw  settlements,  and  (be  dometfic 
arrangements,  from  the  idle  curiosity  of  the  public  have  defeated  that  po- 
licy. In  Scotland,  freehold,  but  not  leasehold  property,  is  recorded  in  a 
public  register;  and  Ihe  notarial  instrtunent  must  be  registered  within 
sixty  daya,  lu  render  it  etfeclual  agaiiiil  purcliaicrj  and  credilor?."  ' 
Kem,  158,  and  hjiU. 


tiously  received  in  practice  :(ii)  a  lease  which  contains  ""P'  ^ 
any  engagemeni  on  the  part  of  the  lessee  to  build  upon  wbeOmui 
or  otherwise  impiOTe  the  property,  cannot,  it  is  conceived,  "P^W 
be  considered  as  a  lease  at  a  rack  rent  within  the  meaa- 
ing  of  the  exception,  although  the  rent  may  be  reserved 
from  the  date  of  the  lease,  and  may  exceed  what  would 
be  the  annual  value  of  the  property  if  let  for  any  other 
purpose. 

Of  the  third  exception  it  need  only  be  observed,  that  LoHfor 
the  words  "  possession  and  occupation"  are  in  the  conjunc-  ^^" 
tive  ;(u)  so  that,  in  order  to  avoid  registration,  the  pur- 
chaser must  not  only  buy  the  present  interest  in  the  lease, 
but  must  actually  become  the  occupier  of  the  premises. 

The  Middlesex  Act  has  no  operation  within  the  City  of  ^^  If 
London.(ar)  S!^°"   ' 

It  appears,  that  a  deed  assigning  a  legacy  or  oihei  sum  RegMruion 
of  money  chained  upon  land,  but  not  purporting  to  deal  ^"^£2^ 
with  the  land  itself,  does  not  require  registration  ;(y)  but  "^J,^^ 


'registraticm  is  not  rendered  unnecessary  by  the  circum-  ' 


ni?) 


stance  of  the  conveyance  operating  as  an  appointment  pur-  orL 
suant  to  a  power  in  a  registered  instrument.{z)[l]  M^Brtii;"" 

Conveyances  of  lands  taken  under  the  provisions  of  b»iii™j 
the  land  clauses  consolidation  act,  1845,  are,  it  is  be-  J^  *^ 
lieved,  in  practice  registered  in  the  local  registers,  the  "^- 
same  as  ordinary  purchases ;  and  this  seems  the  proper 
coarse. 

Upon  purchasing  from  a  devisee,  the  will  should  be.wiu<npDT- 
registered  ;  and  unless  this  has  been  or  can  hi  done  with-  deiiM, 
in  the  period  allowed  by  the  act,  it  is  by  no  means  clear 

(r)  Rigge,  ubi  snfra, 
(»)  Rfgge,  uW  tupra. 
(i)  Sug.982. 

(y)  JMoIcit&it  V.  Charlesworlk,  I  Keen,  G3;  aee  p.  73. 
(i)  ScrafUm  v.  Quincty,  3  Ves.  sen.  413. 

[1]  It  baa  beea  coatended  Ihal  a  deed  of  appoiatment  nnder  a  power, 
need  not  be  reguteied ;  becaiue,  apoD  ibe  eiecation  of  a  pover,  the  inier- 
eM  limited  by  ii,  arises  under  the  deed  creating  the  power.  But  to  ibis,  it 
was  answered,  that  the  deed  was  within  ihemiachiefinlended  to  be  guard- 
ed against  by  lite  act,  as  a  porchaserconld  not  otherwise  discover  whether 

(he  power  w.afl  exercised ;  and  it  has  accordingly  been  decided  thai  deeds 

af  appoiotioem  must  be  registered. 
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"■ ""-  Ibat  a  good  title  can  be  made  without  the  concurrence  of 

the  heir.(a) 
»HuZ  ^  to  the  coDtenta  of  the  memorial  which  are  required 
by  the  legislature,  see  Sir  E.  Sugden's  work,  p.  972.(6) 
In  recent  practice,  however,  a  somewhat  fuller  statement 
of  the  contend  and  effect  of  the  deed  is  required  at  the 
registration  offices,  where  fortns  are  supplied  for  the  guid- 
ance of  the  public :  the  registrars,  it  appears,  may  be  re- 
quired to  register  a  lithographed  memorial.(c) 

The  memorial  itself  may  be  executed  either  by  the 
vendor  or  purchaser,  or  either  of  their  heirs,  executors, 
administrators,  guardians,  or  trustees ;   but  one  of  the 
two  attesting  witnesses  to  the  memorial  should  be  a  wit- 
ness who  attested  the  execution  of  the  deed  by  (it  is  said) 
a  ^oRltn^  party  ;((f)  where  tiie  attesting  witnesses  are 
dead,  re-execution  of  the  deed  in  the  presence  of  a  wit- 
["3201      "ifiss  for  the  purpose  of  registration  is  useless.(e) 
•^JJ^^      'And  it  may  perhaps  deserve  consideration  whether  the 
^^V?'      above  doctrine  (which  was  first  advanced  by  Sir  G.  Sug- 
iSmLr      den)  does  not  admit  of  extension  ;  bis  observation  (which 
""^        gave  rise  to  the  decision  in  Essex  v.  Baugh,{J)  is  as 
follows,  "  One  of  the  witnesses  "  (i.  e.  to  the  memorial) 
"  must  be  a  witness  to  the  execution  of  the  deed ;  and 
\      this  must  be  understood  to  mean,  not  merely  the  executiou 
by  the  party  from  whom  the  estate  moves."    Now,  where 
the  estate  is  conveyed  by  several  owners,  say  A.,  B.,  and 
yC,  each  seized  of  an  undivided  share,  and  whose  execu- 
tion of  the  conveyance  is  attested  by  different  witnesses, 
a  memorial,  attested  only  by  the  witness  who  attested 
A.'8  execution  of  the  deed,  is  evidently  not  attested  by 

(a)  See  an  aiticle  in  14  Jnr.  pt.  3,  p.  367 ;  bat  see  also  Sag.  9G7. 

(ijlllhed.;  anAtecBtg.  v.  MiddUxx  Rtgutrars,  16  L.T.  159,  where 
the  memorial  was  held  iusufficieDi :  the  stamp  under  the  late  act  is  re- 
dnced  to  S(,  id. 

(c)  Bx  parte  Iventy,  9  Jur.  371,  <i.  B.;  Rtg.  t,  TTte  Midditsex  Rtpis- 
trori,  70.  B.  166. 

(it)SDg.970;  and  it  was  so  decided  in  J(u:i  v.  Amutrorkg,  1  Hud.  & 
B.  737,  73S-,  bat  see  9  Jarm.  Coht.  by  S.  683,  conteoding  that  it  is  suffi- 
cient if  the  witnew  attested  the  execntion  of  the  deed  b;  eilMer  parlti. 

(e)  Eiiex  1.  Baug/L,  1  Y.  &  C.  C.  C.  G30. 

(/)  Uti  tufra. 


any  vitnesa  to  the  ezecutioa  of  the  deed  considered  as  a  '^p-  ""■ 
coliTeyance  of  the  sbares  of  B.  and  C,  such  shares  possi- 
bly constituting  the  bulk  of  the  estate.  Tliis  will,  per- 
haps, appear  more  obvious,  if  we  suppose  a  purchaser  to 
take  by  a  single  deed  a  conveyance  of  several  distinct 
estates  from  several  owners:  it  would  seem  to  be  prudent 
in  all  such  cases  to  have  the  memorial  attested  by  a  wit- 
ness or  witnesses  to  the  execution  of  the  deed  by  all  the 
several  owners.  (^) 

As  respects  lands  situate  in  the  Bedford  Level,  it  ap-  iu«i«raiioB 

,  .......       unJwBwl- 

pears  that  conveyances  omitted  to  be  registered  under  the  fortLexsi 
Bedford  Level  Act(A)  are,  nevertheless,  valid  for  all  pur- 
poses except  for  entitling  the  grantees  to  the  privileges 
conferred  by  the  act  on  the  owners  of  lands  within  the 
level,  and  for  the  other  purposes  of  the  act.(i) 

Where  a  conveyance  was  made  lo  a  purchaser  appa-  canTtjux* 
rently  as  the  beneficial  owner,  but  the  porchase-money  inwee,M 
was,  in  fact,  part  of  a  charitable  fund,  and  the  nominal  '"°°''^'^„^ 
purchaser  by  a  subsequent  deed  in  execution  of  a  power  ^X^^ 
'reserved  by  the  conveyance,  settled  the  property  in  favor  Jj^"™" 
of  the  charity,  it  was  held  that  hoth  the  conveyance  and      [*3dl] 
the  subsequent  settlement  required  to  be  enrolled  in  chan-    ^ 
eery  under  the  statute  of  charitable  uses.(A:) 

Where  the  vendor  is  tenant  in  tail,  it  is  essential  to  the  onMiabr  ^ 
validity  of  the  deed,  as  against  the  issue  in  tail  and  re-  {^[^^^ 
niaindermen,  that  it  should  be  enrolled  in  chancery  within  ^^"^ 
six  calendar  months  after  its  execution  by  the  vendor  -,(1) 
but  if  50  enrolled  it  takes  effect  from  the  time  of  execu- 
tion ;(m]  except  as  against  persons  claiming  for  valuable 

(g)  But  see  9  Jann.  Conv.  by  S.  683. 

(*)  15  Car.  II.  e.  17. 

(0  (FiUm  v.  Brmm,  10  Sim.  137. 

(i)9aeo.  II.  c.  36;  AU.-Om.v.  OardniT,  3  De  G.  &  S.  103;  AU^ 
Gen.  V.  Mmro,  2  De  Q.  &  S.  123 ;  qtuert,  a»  lo  (he  effect  on  the  deed,  of 
Ihe  death  of  any  Bubsciiber  within  twelve  nionlha  oAer  its  uecotitHil 
eee  Priav.  floUiway,  6  Madd.  304  j  2  De  G.  A,  S.  IIG;  and  see,  as  to 
the  atteatation,  Dot  v.  Monro,  IS  Mee  &  W.  845 ;  as  to  the  effect  or  non- 
en  rolmenl,  see  Att.-  Gen.  v.  Ward,  6  Ha.  477,  483 ;  assoiancec  to  a  char- 
ily of  land  already  in  monmain  do  not  seem  lo  reqoiie  enrolment,  ^f.- 
Otn.  V.  Glyn,  13  Sim.  84 ;   Walker  v,  RaAardum,  3  Mee.  &  W.  682. 

(0  3  A.  4  WiU.  IV.  c.  74,  s.  41. 

(m)  CaOeU  r.  CorraU,  4  Y.  &  C.  338. 
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"^p-  ^"-  consideration  under  a  prior  enrolled  deed  (although  snb- 
sequentljr  executed)  and  without  express  notice  of  the 
voidable  estate  created  by  the  prior  assurance  ;(n)  the  en- 
rolment may  be  made  by  either  vendor  or  purchaser. 
^I^"'        If  there  be  a  protector  of  the  settlement,  and  his  con- 
sent to  the  assurance  be  given  by  a  separate  deed,  the 
consent-deed  must  be  executed  on  or  before  the  day  cm 
which  the  assurance  is  made  by  the  tenant  in  tail,  and 
must  be  enrolled  in  chancery  either  at  or  before  the  time 
when  the  assurance  is  so  enroUed.(o) 
A«mnc«        A  legal  tenant  in  tail  o£  lands  held  by  copy  of  court 
^ub'is      "•"  ™*y  ^^  ***®  entail  by  surrender ;  and  an  equitable 
unujuouu  tenant  in  tail  may  bar  the  entail  either  by  surrenderor 
whumiriw  by  deed  ;(p)  if  the  assurance  be  by  deed,  the  same  must, 
m^ST^Lc  'within  six  calendar  months  after  execution,  be  entered 
1^321      ^'^  ^^^  court  rolls  of  the  manor  ■,{q)  the  consent  of  the  pro- 
tector (if  any)  may  be  given  by  deed,  (whether  the  estate 
be  legal  or  equitable,)  or  personally  to  the  person  taking 
the  sucrehder  (in  those  cases  where  the  tenant  in  tail 
surrenders.  )(r) 
If  the  tenant  in  tail  convey  by  surrender,  and  the  pro- 
.  lector  consent  by  deed,  such  deed  must  be  executed  and 
produced  to  the  lord  of  the  manor,  his  steward,  or  ste- 
ward's deputy,  at  or  previous  to  the  surrender ;  and  he  is 
to  indorse  thereon  an  acknowledgment  (which  is  made 
prima  facie  evidence  of  the  fact)of  the  deed  having  been 
so  produced  ;  and  is  to  enter  the  deed  and  indorsement 
on  the  court  rolls  ;  and  then  to  indorse  a  memorandum 
of  such  entry  upon  the  deed.(^) 

If  the  consent  of  the  protector  be  not  given  by  deed,  it 
must  be  given  to  the  person  taking  the  surrender  by  the 
tenant  in  tail :  and  evidence  of  such  consent  is  to  be  pre- 
served on  the  court  roll,  in  manner  provided  in  the  62nd 
section  of  the  act. 

(n)  See  Beets.  39  and  74. 

(o)  3*4  Will.  IV.  c.  74,  ss.  42  and  46. 

(p)  Sect.  50. 

($)  See  MCL  53. 

(r)  See  sects.  61, 52. 

(i)  SecL  51. 


J 


Where  the  equitable  tenaut  in  tail  himself  assures  by  ^^""^  ^^- 
deed,  the  consent  of  the  protector  must  be  given  by  deed ;  S^iftSSt. 
and  if  given  by  a  deed  distinct  from  the  principal  assur-  If  ui'PSI^ 
ance,  such  deed  must  be  executed  on  or  before  the  day  of  '^'  "*' 
the  execution  of  such  assurance  by  the  tenant  in  tail ; 
and  must  be  entered  on  the  court  rolls  -.(t)  and  an  assur- 
ance by  deed,  by  an  equitable  tenant  in  tail,  is  to  be  void 
against  any  person  claiming  for  valuable  consideration 
"under  any  subsequent  assurances, — (which  would  in-      [•323] 
elude  a  surrender,)  duly  entered  on  the  court  rolls  before 
the  entry  thereon  of  such  deed  of  as$urance.(u) 

We  have  already  referred(w)  to  the  necessity  for  the  Aeknowi- 
acknowledgmentof  conveyances  by  married  women;  and  mirmdwo. 
to  the  extended  power  confereed  upon  them  by  a  recent  «"'*'»"■ 
statute.(x) 

By  the  89th  section  of  the  4  &  5  Yicu  c.  35,  it  is  enacted  sutauir 
"  that  after  the  31st  day  of  December,  1841,  every  sur-  ^^imm" 
render  and  deed  of  surrender  which  the  lord  shall  be  oDci>un»iii 

ofcoprlwld 

compellable  to  accept  or  shall  accept,  and  also  every  will  •> 

and  codicil,  a  copy  of  which  respectively  shall  be  delivered 
to  the  lord  of  the  manor  by  which  the  lands  affectod  by 
such  surrender,  deed  of  surrender,  will  and  codicil  are 
parcel,  or  to  his  steward,  or  the  deputy  of  such  steward, 
either  at  any  court  holden  for  such  manor  at  which  there 
shall  not  be  any  homage  assembled,  or  out  of  court,  and 
also  every  grant  and  admission  by  the  lord  of  any  manor, 
or  his  steward,  or  the  deputy  of  such  steward,  pursuant 
to  this  act,  shall  be  forthwith  entered  on  the  court  rolls 
of  the  manor  by  such  lord,  or  steward,  or  deputy ;  and 
every  entry  made  on  the  court  rolls  of  any  manor  pur- 

(i)  The  ftct  docs  not  say  that  the  deed  of  coDsent  moat  be  entered  oil 
the  coon  rolls  at  or  before  the  time  when  tbe  princlpa]  Bmmnce  Is  so 
entered ;  but  sDch,  it  is  conceived,  is  the  intention,  and  it  would  be  at 
least  prodenl  so  to  enter  it.  The  53[d  section  of  the  act  does  not  seem  to 
*pply  to  castomary  fieebolds ;  Seg.  v.  Lard  af  lit  Maatm  of  IngUtm,  8 
Dowl.  P.  C.  693. 

(m)  Sect.  53.  Sir  Edward  Sogden  considers  it  probable  that  notice 
vootd  not  be  held  in  equity  lo  supply  (he  want  of  entry  on  the  conrt 
rolb;  V.A.P.fia7. 

(»;)  Stpra,  f.  367,  tt  uq. 
(i)8  4.9ViCLc,I06. 
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<^p-  ">'•  suant  to  this  present  clause  shall,  for  all  purposes  what- 
Eoever,  be  deemed  aud  taken  to  be  an  entry  made  iD  pin- 
suance  of  a  presentment  made  at  a  court  holden  for  such 
manor  by  the  homage  assembled  thereat ;  and  the  ste- 
ward, or  his  deputy,  shall  be  entitled  to  the  same  fees  and 
other  charges  for  making  euch  entry  on  the  court  rollt 
as  he  would  hare  been  entitled  to  in  respect  of  Guchentrf, 
in  case  the  same  had  been  made  in  pursuance  of  a  pre- 
[*324]      sentment  'made  at  a  court  holden  for  such  manor  by  the 

homage  assembled  thereat." 
cwnfuce      The  6th  section  of  the  8  &  9  Tict.  c.  166,  appeara  to 
incereMin     extent  to  Contingent  interests  in  copyholds  (which  pre- 
mdiriK*     viously  to  the  passing  of  that  act  were  incapable  of  alien- 
ation ;)(^)  and  it  is,  of  course,  desirable,  although  Dol  es- 
sential, that  the  deed  of  disposition  should  be  enleied 
upon  the  court  tolls. 
JfSSh"*     '^^^^^  lands  of  copyhold  or  customary  tenure  ate  laien 
S*'l^S"  under  the  lands  clauses  consolidation  act,  1846,  the  coik- 
Si'™o^'  veyance  is  to  be  entered  by  the  steward  of  the  inuia 
b^aniHwi  m  upon  the  court  rolls ;  and  upon  payment  to  him  of  such 
niiL  fees  as  would  be  due  to  him  on  the  surrender  of  the  suoo 

lands  to  the  use  of  a  purchaser,  he  is  bound  to  make  such 
enrolment ;  and  the  conreyance,  when  so  enrolled,  It  to 
hare  the  effect  in  respect  of  such  lands,  as  if  the  nine 
were  of  freehold  tenure  ;(«)  but,  until  the  same  are  en- 
franchised,(a]  they  are  to  continue  subject  to  the  accia- 
tomed  fines,  rents,  heriots,  and  services.    It  has  been  held 
that,  under  this  provision,  the  steward  cannot  claim  ^ 
fee  which  would  be  due  to  him  on  the  ttdmUlance  of  i 
purchaser.(6) 
EiDediencT      Where  the  estate  is  not  situate  in  a  register  coontf, 
bRegiiHip    and  the  title  deeds  are  retained  by  the  vendor,  it  is  pn- 
m^°^fiin  ^®"*  ^^  ii'^orse  a  memorandum  of  the  conveyance  upon 
SJulSKT   '^°  loading  document  of  title ;  that  is  upon  the  docutoent 
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which  he  would  have  to  produce  in  proof  of  his  title  ci"p.  xm. 
were  be  to  attempt  to  make  any  dispositicHk  of  the  estate  ^^TiZdu 
inconsistent  with  the  rights  of  the  purchaser.  ^t^*^ 

*Such  a  memorandum  need  only  specify  the  date  of,  Form  or 
and  parties  to  the  conveyance,  and  particularize  the  pro- ""  i^251 
perty  comprised  in  it ;  it  is,  of  course,  important  to  the 
Tendor,  that  this  should  be  expressed  in  definite  terms ; 
for,  if  the  memorandum  were  so  worded  as  to  leave  any 
doabt  as  to  the  precise  amount  of  property  comprised  in 
the  conveyance,  the  productiou  of  such  conveyance  would 
be  necessary  upon  any  future  dealing  with  the  residue  of 
the  estate. 

And,  as  we  have  already  seen,  upon  the  completion  of  Prnpriei;  or 
the  purchase  of  an  equitable  interest  in  real  estate,  it  is  "u^^j^T","^ 
prudent  to  give  notice  of  the  transaction  to  the  owners  of  S^''"  * 
the  legal  estate ;  but,  as  a  general  rule,  a  purchaser's  pri- 
ority is  not  affected  by  his  giving  or  admitting  to  give 
such  notice  ;{c)  however,  upon  the  purchase  of  an  equity  imporunca 
of  redemption,  such  notice  to  the  mortgagee  who  has  the  ^n^w» 
legal  estate  is  material,  inasmuch  as  any  further  advances  ™  ^''      ' 
which  he  may  make  to  the  mortgagor  upon  the  security 
of  the  equity  of  redemption,  in  ignorance  of  the  sale,  will 
be  valid  as  against  the  purchaser  ■,{d)  but  the  moilgagee 
could  not  so  tack  a  judgment  debt.(e} 

(8.)  As  to  the  stamps. 

It  is  also  necessary  that  the  conveyance  should  be  duly  samv 
stamped :  the  want  of  a  proper  stamp,  does  not,  however,  t>iit«w 
a^ct  its  validity,  but  merely  renders  it  inadmissible  in 
evidence.(/) 

A  deed  not  stamped,  or  insufficiently  stamped,  at  the  dh^dii 
time  of  execution,  might,  until  recently,  be  stamped  at  ^^ 
any  subsequent  period  upon  payment  of  the  duty  and  a  tj!^^ 

(d)  Oeddard  t.  Omptm,  1  Ch.  Ca.  119 ;  Blaciilm  r.  MmUind,  3  Ch. 
Ca.aO;  H^UsraT.Su^ji>)i,3E:q.Ca.Abi.609,pl.T 

(t)  jSmhuiiu  v.  PritiJ,  S  Jnr.  909 ;  and  see  WhitKvrih  t.  Oaugain,  Cr.  &. 

Fh.a35. 

</)  Tiblej  on  Slampe,  1«  ed.  308. 


"^p-  ""•  'penalty  ;(§■)  and,  if  brought  to  be  stamped  withia  twelve 
months  after  execution,  the  commissioners  were  empow- 
ered to  remit  all  or  any  part  of  the  penalty  ;(A)  but  after 
the  expiration  of  that  time  they  had  no  such  discretion.(t) 
Under  the  late  act(Ar)  a  deed  may  still  be  stamped  after 
execulioQ  on  payment  of  a  penalty  of  10/.  and  the  unpaid 
duty,  and  if  such  duty  exceed  10^.,  thea,  by  way  of  fur- 
ther penalty,  interest  at  6/.  per  cent,  on  its  amount,  calcu- 
lated from  the  first  execution  of  the  instrument ;  but  the 
sum  payable  for  interest  is  not  to  exceed  the  amount  of 
such  unpaid  duty  ;  payment  of  the  penalty,  duty  and  in- 
terest is  to  be  denoted  by  an  appropriate  stamp ;  and  the 
commissioners  retain  the  power  of  remitting  the  peoalty 
within  twelve  calendar  months  after  the  execution  of  the 
•  deed. 

adwtarm       ^g  ^i^g  have  already  sean(/)  the  amount  of  ad  valorem 
'SSf^^nV  <luty  is  determined  solely  by  the  consideration  appearing 
*itni\^'    on  the  face  of  the  conveyance ;  and  a  misstatement  of 
the  consideration  neither  avoids  the  deed  nor  affects  its 
admissibility  in  evidence  ;(m)  although  it  may  be  made 
the  subject  of  severe  penalties,  and,  where  the  full  pur- 
chase or  consideration  money  is  not  truly  stated,  the  pur- 
chaser, or  his  representatives,  may  recover  from  the  ven- 
dor or  his  representatives  so  much  of  it  as  is  not  so 
8tated.(n} 
m^ffii'™     ^^^  '^  valorem  duty  is  payable  in  respect  of  any  mo- 
■''■»"'">■     ney  consideration(o)  directly  or  indirectly  paid  or  secnied 
or  agreed  to  be  paid,  or  if  a  debt  due  to  the  purchaser 
and  charged  on  the  property,  (which  would  include  a  re- 
{*327]     gistered  'judgment  debt,)  or  of  a  debt  due  to  any  other 
person  or  other  sum  of  money  which  will  remain  a 
charge   upon  the  property  in  the  hands  of  the  por- 

(^)37Geo,in.c.l36,B  3. 
(A)  44  Geo.  in.  c.  98,  a.  24. 
(i)TiUUy,304. 

(t)13&14VicLc.97,E.lS;  HeTiUler'«NewBumpAct,6. 
(0  Sttpra,  p.  354. 
(«)Tililejr,3S0. 

{n)VidtSwpTa,f.^!>i;  48Geo.ni.c.  lti,s.34i  OatgOlY.  Ptirtiia.Vi 
L.J.,N.S.,Eich.  129. 
(a)  And  u  to  stock,  secorltiea,  ftc.  nnder  tha  new  a<:t,  vufa  nvrw,  p.  K6. 


chaser  ;(p)  a  conreyanca  in  discharge  of  a  bona  fide  ex-  "^""P'  ""■ 
isting  debt  not  charged  upon  the  property  hardly  seems 
to  come  within  the  provisions  of  the  acts,  but  in  practice 
it  is  usaal  in  such  a  case  to  affix  the  ad  valorem  stamp  ;(^)  onniauioa 
where  timber,  fixtures,  or  any  olher  parts  of  the  inheri-  ii»™™,ic. 
tance,  are   valued  separately,  the  amount  of  valuation 
must  be  stated  as  part  of  the  consideration  ;  and  the  duty  oa  aii  sv 
is  payable  upon  all  moneys  which  are  agreed  to  be  paid  inu^j^^nad 
in  all  events  and  whose  amount  can  be  ascertained,  al-  !|^^''tg 
though  the  payments  may  be  deferred,  and  may  in  part  ^^thu 
take  the  name  of  interest ;  for  instance,  where  the  con-  '"""^ 
sideralioQ  is  the  payment  of  an  annuity  for  an  absolute 
term  of  years,  the  duty  is  (it  is  conceived)  payable  on  the 
gross  amount  of  the  several  payments  ;(r)  so,  where  the 
consideration  is  the  grant  of  an  annuity  commencing  from 
a  day  prior  to  the  date  of  the  conveyance,  ad  valorem 
duty  must,  it  is  conceived,  be  paid  upon  a  proportionate 
part  of  the  annuity  up  to  the  date  of  the  conveyance ; 
so,  where  the  purchase-money  is  made  payable  by  instal- 
ments, with  interest  upon  the  balance,  from  time  to  time, 
up  to  the  dates  of  the  several  instalments,  the  duty  is  , 

payable  as  well  upon  such  interest  as  upon  the  princi- 
pal.(«) 

But  where  the  amount  is  incapable  of  being  ascertained,  But  hi  an 
(as  where  the  consideration  is  a  life  annuity,(i)  no  ad  ^^^^ 
valorem  duty  would  seem  to  be  payable  ;  and  the  same 
was,  until  recently  the  case,  when  the  consideration  con- 
sisted of  "stock ;  but  this,  as  we  have  seen,(u)  has  been      [*326] 
altered  by  the  late  act 

And  the  vendor  might  and  may,  if  he  please,  bona  fide  mrchw 
accept  a  less  sum  than  the  amount  originally  agreed  to  ^^^' 
be  paid,  although  the  reduction  be  little  more  than  no-  J^^^" 

0>}See4BQ«o.m.c.I4»,s.  2S,  and  65  Qeo.  m.  C.  184,  schedule,  tJL 
ConreyancB. 

(;)  And  see  Qoigdl  v,  Pwlnta,  19  L.  J.,  N.  S.,  Eich.  139. 

(r}See,  andcoDsider,  CiiUinjvorUT.  CUUiiifworU,BSim.404. 

())  S«e,  and  consider,  Bate  v.  Bidgood,  7  B.  &  C.  453  ^  see  Lord  BaiXer- 
but  y.  Bradlnme,  13  Sica.  599 ;  and  see  now  the  schedule  to  13  &  14  Vict, 
c.  97,  tiL  CoDvejance. 

CO  Blandy  v.  Haiert,  9  B.  &  C.  396.' 

(«)  Supra,  p.  356. 


ciiir-  xm.  niinal,  and  the  sole  object  be  to  avoid  a  higher  du-  I 

»„.»   '""t'l  I 

piratiiBoii        And  no  duty  is  payable  in  respect  of  a  sum  not  paid 
opanor     to,  or  for  the  benefit  of  the  person  who  conveys,  or  di- 
lugamuii.    reels  the  conveyance  of  the  estate  ;{x)  but  paid  to,  ot 
settled  upon  other  parties  as  part  of  a  family  arrange- 
nieni.(y) 
m  mJSS^        It  has  recently  been  decided,  that  where  a  person  hav- 
Muf^u^   ing  B.n  agreement  for  a  lease  sells  bis  interest,  and  pro- 
kfiwam    cures  the  lessor  to  grant  the  lease  direct  to  the  purchaser, 
and  himself  joins  in  the  lease  as  a  directing  party,  the 
purchase-money  is  liable  to  duty,  and  must  be  set  forth 
as  the  consideration  on  the  face  of  the  lease  ;(z)  and  the 
result,  it  is  conceived,  must  be  the  same,  although  the 
persoB  holding  the  original  agreement  be  not  made  a 
parly  to  the  lease. 
D'j'i"  i«f-       1'lie  following  scale  of  duties  is  payable  under  the  late 
13  *  14  yia.  nQi  ;^ jj  y\z.,  where  the  pnrchase-money  does  not  exceed 
25/.,  a  duty  of  2s.  6d. ;  where  it  exceeds  25Z.  and  does  not 
cxcc:f;d300;.,a  duty  of  2«.  6ij.  for  every  entire  sum  of  26/. 
and  for  any  fractional  part  of  such  sum ;  where  it  ex- 
ceeds 300/.  and  does  not  exceed  600/.,  a  duty  of  Sa.  for 
every  entire  sum  of  60/.  and  for  any  fractional  part  of 
such  sum ;  and  where  it  exceeds  600/.,  a  duty  of  lOs.  for 

(w)  Siepierd  v.  BaU,  3  Camp.  180 ;  Sag.  G98 ;  Tilsler,  2S3. 

(x)  4  B.  &  C.  346 ;  and,  u  to  general  exemptions  from  stamp  duty,  see 
Tilaley,  759,  et  xq. 

(y)  Dem  d.  ManifM  v.  Diamimd,  4  B.  ft.  C.  343 ;  Mmjr  v.  Nammtf,  3 
BiDg.  N.  C.  418 ;  and,  In  n  £cmcy  Glazier,  cited  in  Tilslef,  346. 

{i:)Att.-atn.y.Bnimt,3Ej.cb.6^;  see  indeninity  daosc,  13  and  14 
Vict.  c.  97,  s.  10,  in  reaped  of  penalties  incnrrad  under  this  dodiiiie,  prior 
to  90(h  March,  laSO. 

(a)  According  to  Mr.  Tilslej,  the  old  scale  of  dutiet  is  payable  oa 
deeds  executed  before,  althongh  not  stamped  until  on  or  aiter,  the  1 1  ih  Oc- 
tober, IBSO,  (TiUley's  New  Stamp  Act,  3,)  vij  j». ;  »ee  14  Jut.  pwt  9, 


[1]  Where  the  purchaser  is  avlhorized  to  distribute  the  pmchase  moaey 
between  the  several  cODVeyBiicep  of  a  property,  which  requires  diflereat 
modes  of  conveyance,  it  has  alvays  been  considered  that  the  purchase 
moikey  may,  if  it  can  be  so  apportioned  as  to  lessen  the  amount  of  dniy 
which  would  have  been  payable  on  the  a^regate  sum,  and  the  words 
of  the  alatnie  appear  exprewly  to  authorize  this  view. 
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every  entire  sum  of  lOOZ.  and  for  any  fractional  part  of  ^>>*p-  ^^ 
such  sum:  and  by  the  same  act  the  lease  for  a  year 
stamp,  and  *the  corresponding  additional  -duty  payable  [*329] 
on  a  feoffment  or  bargain  and  sale  are  aboHshed  ;(&)  and 
instead  of  the  old  progressive  duty,  every  entire  number 
of  1080  words  after  the  first  1080  words  is  charged  with 
the  amount  of  the  ad  valorem  duty,  (if  not  exceeding 
10^.,)  or,  if  such  ad  valorem  duty  exceed  IOj.,  or  if  the 
deed  be  not  liable  to  ad  valorem  duty,  then  with  a  pro- 
gressive duty  of  IOj. 

And  the  act  empowers  the  commissioners,  on  payment  commMaioD. 
of  a  fee  of  lOj.,  to  state  what,  in  their  opinion,  is  the  mine  the 
proper  amount  of  duty;  and  if  the  same  has  already  jmoumor 
been  or  is  then  paid,  to  stamp  the  deed  with  a  stamp  de- 
noting, and  which  is  to  be  evidence,  that  the  full  amount 
of  duty  has  been  paid ;  and  an  appeal  from  their  decision 
lies  to  the  court  of  exchequer.(c) 

AnA{d)  where  any  lands  or  other  property  shall  have  c«rtain  con- 
been  actually  and  bona  fide  contracted  to  be  sold  prior  to  exempted 

J  •  J  r  from  in- 

the  20th  March,  1 850,  by  any  contract  or  agreement  in  §^"«  ^^ 
writing  duly  stamped,  or  shall  have  been  actually  and 
bona  fide  sold  under  the  decree  of  any  court  made  prior 
to  the  said  20th  March,  and  shall  be  conveyed  to  the 
purchaser  or  any  other  person  by  his  direction  after  the 
10th  October,(e)  and  before  or  on  the  31st  March,  1851, 
the  conveyance  is  to  be  exempt  from  any  ad  valorem 
duty  of  a  greater  amount  than  would  have  been  payable 
under  the  old  law ;  but  the  grounds  of  exemption  are  to 
be  proved  to  the  satisfaction  of  the  commissioners,  and  a 
certificate  of  the  matter  so  proved  is  to  be  written  on  the 
deed,  and  signed  by  them,  or  some  or  one  of  them. 

Where  the  conveyances  to  several  joint-purchasers  are  whatdntf 
comprised  in  the  same  deed,  duty  is  payable,  upon  the  S^e  eon° 
aggregate  of  the  several  purchase-moneys.(/)  J^tpof.  . . 

'Upon  a  sub-sale  by  a  purchaser  who  has  not  obtained  incaeeof  ^ 

flub-salae— 

(b)  Sects.  6  and  7.  [*330] 

(c)  Sects.  14  and  15. 
\d)  Sect  16. 

(e)  1850  seems  to  be  accidentally  omitted. 

(  /)  See  Ist  Schedule  to  55  Geo.  III.  c.  184,  tit.  Conveyance, 


cii«p.  nn. 


On  ilDgla 


PTocondio 
banvopBd 

[•3311 


a  conreyaace,  such  purchaser  and  his  sub-purehasers  ara 
coQsidered  the  vendor  and  purchasers  within  the  meaning 
of  the  stamp  acts  ;  and  (he  duty  payable^upoa  the  con- 
veyances to  the  sub-purchasei  (ahhough  the  original  ven- 
dor join  therein)  is  determined  solely  by  the  amount  paid 
by  such  sub-purchasers;  and  if  ihe  original  vendor  do 
not  join  in  the  conveyance  to  the  eub- purchasers,  and  tha 
same  is  duly  stamped,  no  ad  valorem  duty  is  payable 
upon  any  subsequent  conveyance  by  him  of  the  legal 
estate.  (^) 

And  where  a  purchaser  takes,  by  the  same  deed,  con- 
veyances from  several  vendors,  of  properties  separately 
contracted  for,  duty  is  payable  upon  ihe  aggregate  of  ihe 
purchase-mon  ey  s.  (A) 

A  deed  executed  by  way  of  confirmation  of  a  previous 
deed  purporting  to  be  a  conveyance,  and  which  has  paid 
the  ad  valorem  duty,  is  not  itself  liable  to  such  duty,  al- 
though the  former  deed  was  inoperative.(t) 

Where  there  arc  several  assurances,  the  ad  valorem 
duty  is  payable  on  the  principal  assurance ;  and  what  is 
to  be  deemed  such  in  certain  speciiied  cases  is  defined  by 
the  acts :  and  where  in  any  other  case  it  is  doubtful 
which  assurance  shall  be  considered  the  principal,  the 
parties  may  determine  for  themselves  which  is  to  be  so 
considered ;  and  the  olher  instruments  may  (if  required) 
be  impressed  with  stamps  denoting  payment  of  the  du- 
ly.(i) 

Upon  the  sale  of  copyholds,  the  steward  must,  within 
four  calendar  months  after  the  date  of  any  surrender  or 
admittance,  deliver  out  the  usual  copy  of  court  roll  duly 
stamped  ;  but  he  may  insist  on  payment  of  his  fees  and 
the  'stamp  duty  before  accepting  the  surrender  or  grant- 
ing the  admittance.  (/) 

Where  persons  having  separate  estates  or  interests  in 


(*)B 


K(/-) 


(0  Doi  d.  Priest  V.  Weslon,  a  Q.  B.  349 

(*)  See  note  (/.) 

(J)  48  Geo.  in.  c.  141),  ss.  33  and  34. 


itie  properly  join  in  me  conveyance,  oniy  one  sei  oi  stamps  <:b«p.  ahl 
is  necessary  :(w»)  however,  in  a  recent  case,(n)  where  five  ^"' 
tenants  in  common  of  copyholds  contracted  to  sell  at  an  JJSSli?° 
entire  price,  the  Court  of  Queen's  Bench  determined  that, 
although  only  one  stamp  was  payable  upon  the  surrender, 
the  purchaser  must  be  admitted  separately  to  each  of  the 
five  estates  in  common,  and  that  a  separate  stamp  was 
payable  for  each  admittance. 

And  it  is  provided,  by  the  55  Geo.  III.  c.  184,(o)  that  ^^•;;2'' 
"  where  any  deed  or  instrument  operating  as  a  convey-  JlSiJ^."" 
ance  shall  operate  also  as  aconveyance  of  any  other  than 
the  property  sold,  by  way  of  settlement  or  for  any  other 
purpose,  or  shall  contain  any  otiier  matter  or  thing 
besides  what  shall  be  incident  to  the  sale  and  convey- 
ance of  the  property  or  relate  to  the  title  thereto,  the 
same  shall  be  charged  with  such  further  duty  as  any 
separate  deed  containing  the  other  matter  would  have 
been  chargeable  with,  exclusive  of  the  progressive  duty.'' 

Thus,  where  the  conveyance  operates  also  as  a  mortgage,  ai  on  >  un- 
the  double  duty  is  payable ;  however,  in  a  very  recent  >non«M* 
ca9e,(  p )  where  a  purchaser  of  a  copyhold  estate  from  par- 
ties entitled  thereto  as  equitable  tenants  in  common, 
agreed  with  a  third  party  for  loan  upon  a  mortgage  of 
the  estate  in  order  to  enable  him  to  complete  the  purchase) 
and  the  conveyance  and  mortgage  were  effected  by  the 
vendors  sarrendering  the  estate  to  the  use  of  the  mortgagee, 
and  subject  thereto  to  the  use  of  the  'purchaser,  (which  [*332j 
surrenders,  it  is  presumed,  bore  the  proper  ad  valorem 
stamps,)  a  cotemporary  deed,  by  which  the  vendors  to 
the  extent  of  their  respective  shares  entered  into  covenants 
for  title  with  the  purchaser  and  also  separately  with  the 
mortgagee,  and  which  contained  the  usual  covenant  by 
the  purchaser  with  the  mortgagee  for  payment  of  princi- 
pal and  interest,  and  to  insure  against  fire  and  a  power 
of  sale,  was  held  to  be  sufficiently  stamped  with  a  single 

(«.)   Sng.69e, 

(n)    Tilt  Qurn  t.  Bton  CoUtge,  8  O.  B.  526. 

(^)  See  Schedule,  tit.  Conveyance ;  see,  too,  Schedule  to  13  &  14  Vict, 
c.  in,  tit.  Settlement. 

(p-i  KutlAradi  V.  Hood,  S  C.  B.  131 ;  11  Jur.  931. 


""P-  ""'  deed  stamp  and  followeis  j  the  case,  of  course,  waa  not 

within  the  above  clause  of  the  65  Geo.  IIL,  but  it  was 

contended  that  it  was  a  multifarious  deed,  and  fell  within 

the  general  provisioas  of  the  12  Anne,  sess.  2,  c.  9, 3.24  \{q] 

but  a  contrary  doctrine  was  laid  done  very  broadly  by  the 

court.(r) 

eoBvmm"       ®'^  ^"  Sugden  (citing  Mr.  Coventry)  remarks  that  the 

wewd'bj      clause  above  cited  from  the  55  Geo.  III.  c.  184,  "does not 

puKbuer.    ^^^^  ^^  affect  a  conveyance  of  the  property  sold  to  such 

uses  as  the  purchaser  may  choose  to  direct. "(s) 
Uitmrs  And  a  covenant  to  produce  title  deeds,  or  an  assignmeat 

i"'"i"«tUi-  of  a  term  in  trust  to  atteud,  does  not  involve  the  paymenl 
of  additional  duty  ;(()  nor  is  it  payable  in  respect  of  an 
agreement  for  a  lease  of  the  property  to  the  vendor  being 
included  in  the  conveyance,  such  agreement  being  con- 
sidered as  forming  part  of  the  contract.(t<) 
Rccii  lump       And  a  deed  stamp  is  not  necessary  by  reason  of  the  ad 
K^^i^i^  i^alorem  duty  being  less  than  the  amount  of  adeed  alamp.(ir) 
lu^rRis..      ifj  counting  a  deed  for  the  purpose  of  ascertaiDiDg  llie 
J^jpj^_^^  amount  of  progressive  duty,  the  schedules  [if  any,)  and 
o/dtMi.        indorsed  receipt,  and  indorsed  atteslation,(T)  are  included', 
['333J      'aa  are  also  the  words  and  figures  contikined  in  any  in- 
dorsed or  annexed  map  or  plan  referred  to  in  the  deed; 
but  not  of  a  plan  neither  indorsed  nor  annexed  but  only 
referred  to  :(y)  and  it  is  by  the  late  act  declare(i,(i)  retro- 
spectively and  prospectively,  that  progressive  duty  does 
not  attach  in  respect   of  the  contents  of  any  deed  or  in- 
strument liable  to  stamp  duty  and  duly  stamped,  and 
which  may  be  or  may  have  been  put  or  indorsed  upon  or 
annexed  to  the  principal  instrument,  or  in  any  manner  in- 
corporated with  or  referred  to  in  or  by  the  same. 
•^uia^         An  instrument  bearing  stamps  of  sufficient  amount  but 

{q)  See  Tilsley,  357. 

(r)  11  Jur.  932i  BeetheobfiervaiionsofMaulc,  J.,  and  WiUe.CJ. 

(0  Bug.  699. 

(()  Sue.  699;   WoUckyv.  Coi,  2  Ad.  &.E1.,  N.  S,,  331. 

(u)  Dot  V.  Phiilipps,  11  Ad.  &  El.  7%. 

(tr)  Sug.  700. 

(^)  Bug.  699. 

(y)  1  Jann.  Conv.  bjS.  736. 

(i)  13  4.  U  VicL  e.  97,  ».  II. 
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improper  denominations,  is  sufficiently  stamped  unless  ^^^p-  ^'°- 
they  have  been  specially  appropriated  to  some  other  de-  j^ount,  but 
scription  of  instrument  ;(a)  under  this  provision  the  lease  S*'J,°™gJ; 
for  a  year  stamp  upon  a  conveyance  or  mortgage  may  ■"«<!*«»»«• 
often  be  applied  to  make  good  a  deficiency  in  the  pro- 
gressive duty,  upon  the  ground  of  the  freehold  having 
been  in  reversion,  by  reason  either  of  an  outstanding  term 
for  years  or  of  a  subsisting  tenancy. 

We  have  seenfft)  that,  in  the  absence  of  evidence  to  the  Presump. 
contrary,  the  courts  will  presume  that  a  conveyance  which  ^JjJ^- 
waa  duly  executed  was  also  duly  stamped.  mL^I 

As  to  whether  fresh  stamps  become  necessary  by  reason  Fnnh stamps 


not  necessa* 


of  alterations  in  the  instrument,  the  general  rule  appears  ryinnatru- 

ment  altered 

to  be,(c)  "  that  where  by  reason  of  an  alteration  made  in  whua  m 
it,  an  instrument  becomes  a  new  one,  a  fresh  stamp  is 
requisite,"  but  not  in  any  other  case :  it  has  been  held 
where  the  only  conveying  party  to  a  marriage  settlement 
had  executed  it,  and  then,  upon  the  objection  of  other  par- 
ties, a  clause  was  struck  out,  and  the  deed  was  re-execu- 
ted by  the  conveying  party,  the  execution  was  only  *in  [*334] 
fierij  and  no  new  stamp  was  necessary  ]{d)  and  it  appears 
that,  where  only  some  of  the  parties  to  a  deed  have  exe- 
cuted it,  the  filling  up  of  blanks,  or  even  making  altera- 
tions which  solely  affect  the  interests  of  the  parties  who 
have  not  executed,  will  not  involve  the  payment  of  addi- 
tional duty  :{e)  but  this  would  not  extend  to  a  substitu- 
tion of  the  name  of  a  sub-purchaser,  in  place  of  that  of 
the  original  purchaser,  after  the  conveyance  had  been 
executed  by  the  vendor.(/) 

(9.)  As  to  the  costs. 

The  purchaser  (in  the  absence  of  any  express  agree-  cost*  of  eon- 
ment)  prepares,  and  pays  for  the  preparation  of,  his  con-  borm  by  pur- 
veyance \{g)  but  the  costs  of  perusal  and  execution  by  all 

(a)  See  55  Geo.  III.  c.  164,  8. 10. 

ib)  Sufra,  p.  161. 

(c)  See  Tilsley,  366. 

{d)  Jones  y.  Jones^  1  Cro.  d&  M.  721. 

(e)  See  Tilaley,  374,  and  cases  cited. 

{f)Londonaj^BrighlmRaUvKtyOf,y,F<UrcUmgh,2VL^^  674. 

{g)  Sag.  692. 


a34  MATTERS  REl^TinU  TO  COMPLETION  OF  PUHCHAS  E. 

cbap.  till  necessary  conveying  p&rEies  fall  on  the  Tendor  ;(A)  inclu- 
S^'t'^m'"'  **'"S>  i'  is  conceived,  the  costs  of  all  matters  essential  to 
the  validity  of  the  deed  as  a  perfect  conveyance;  e.g., 
the  ackaowledgment  by  married  women  and  the  filing  of 
the  certificate  of  acknowledgment,  and  the  enrolment  of 
a  disentailing  deed  and  deed  of  consent  by  the  protector 
upon  a  sale  by  a  tenant  in  tail ;  but  a  purchaser  always 
pays  for  the  registration  of  his  conveyance,  as  an  unra- 
gistered  deed  is  valid  except  as  against  adverse  claim- 
ants under  a  registered  instrument. 

Where  a  testator  having  devised  an  estate  in  strict  set 
tlement  contracted  to  sell  part  and  died  before  convey- 
ance, the  costs  of  the  necessary  suit  for  obtaining  a  con- 
veyance under  the  1  Will.  IT.  c.  60,  s.  17,  were  directed 
to  be  paid  out  of  the  vendor's  estate  ;(t)  so  where  a  vendor 
[*335J  *died  intestate  before  conveyanee  leaving  an  infant  heir, 
the  costs  of  the  necessary  suit,  and  of  the  conveyance 
being  settled  by  the  Master,  were  ordered  by  Sir  L.  Shad- 
well,  T.  C,  to  be  paid  out  of  the  purchase-money  ;(jt)  bat 
in  a  later  case,  where  the  death  occured  within  two  months 
after  the  contract,  Y.  C.  Knight  Bruce  refused  to  give 
costs,  and  suggested  that  there  must  have  been  some  de- 
fault on  the  part  of  the  vendor  in  the  case  last  referred 
to  :(i)  but  where  at  the  date  of  the  contract  the  le^al  es- 
tate is  in  an  infant  the  expenses  of  having  the  convey- 
ance settled  by  the  master  must  be  borne  by  the  vendor, 
although  the  purchaser  bought  with  notice  of  the  state  of 
the  title.(m) 
Purchucrof  A  purchaser  of  copyholds  pays  the  fine  on  admittance, 
^^  hi  ma-  and  the  Steward's  fees  both  on  the  surrender  and  admit- 
S^'uice;  taucc  ;(n)  but,  of  course,  the  vendor  pays  the  private  ex- 
penses of  both  himself  and  the  other  necessary  parties  to 
the  surrender ;  an  agreement  to  surrender  and  assure  the 

(J)  ii,i,i. 

(0  Farrar  v.  E.,ri  b/  iri/tfcff^n,  4  Y-  &.  C.  iTi. 

[k)  Midland  Omnlii!  Railmay  Company  \.  iV'tslfj/mh,  11  Sim.  &T. 

CO  Hamjm  v.  JUif,  3  Y,  ifc  C.  C.  C.  328. 

(m)  EroKnc  v.  Lake,  15  L.  J.,  N.  S.,  Ch.  34. 

{n)  Drury  v.  Man,  1  AUi.  95,  n.,  Saundera'ed. ;  ScrisenonCopyh(riii», 


estate  at  his  own  costs  and  charges  will  not  render  him  dup-xrit. 
liable  to  the  fine  payable  upon  admiitaRce.(o) 
t      And  if  the  Tender  must  himself  be  admitted  and  pay  a  buinndor 
fine  before  surrendering,  he  of  course  bears  these  addi-  £;j^^'°"' 
tional  expense8.(p)  M™rr. 

Where  an  allotment  under  an  inclosare  act  had  been  siemri'i 
made  generally  in  respect  of  the  landowner's  several  copy-  miuuu  u> 
hold  tenements,  and  the  custom  of  the  manor  was  to  pay  >>dd  uifi» 
the  same  fee  on  admission  to  part  as  on  admission  to  the 
Thole  of  a  tenement,  the  Steward  upon  the  subsequent 
admittance  of  a  purchaser  to  part  of  the  allotment  was 
'held  to  be  entitled  to  as  many  fees  as  the  allotee  had  tene-      [*336J 
mants  at  the  time  of  the  Iuclosure.(9) 

Upon  the  grant  of  a  lease  the  well-known  practice  is,  ^"f 
for  the  lessor's  solicitor  to  prepare  the  lease,  and  for  the 
lessee  to  pay  both  his  own  and  the  lessor's  expenses ;  ^™J^o- 
where  land  is  sold  in  consideration  of  a  rent-charge  the  nm^^i^e! 
assurance  partakes  of  the  natures  of  a  conveyance  and  a 
lease ;  upon  this  ground  it  is  suggested  in  a  work  of  con- 
siderable reputation(r)  that  the  costs  should  be  equally 
divided   between  the  parties ;  if  the   vendor  require   a 
counterpart  of  the  deed,  he  may,  it  is  conceived,  be  fairly 
asked  to  pay  for  the  counlerparC,  but  (with  this  exception) 
it  seems  difficult  to  understand  why  the  circumstance  of 
his  sustaining  a  mixed  character  of  vendor  and  lessor 
should  be  a  reason  for  his  paying  a  proportion  of  costs 
which  neither  vendor  nor  lessor  singly  is  ever  liable  to 
pay. 

Upon  a  sale  under  the  Lands  Clauses  Consolidation  parciiwn 
Act,  I845,(»)  the  purchasers  must  pay  to  the  vendors  all  Sr«"?^'' 
their  costs  of  the  conveyance  and  the  costs  of  making  out  u^ 
and  proving  their  title  ;(f)  such  costs  (if  the  parties  differ) 
to  be  taxed  by  the  master ;  the  vendors  have  no  lien  for 

(a)  Grakam  v.  Simt,  1  East,  632. 
0>)  S«e  iTntry  r.  Man,  I  Alk.  95,  n.,  Sanndera'  ed. 
(f)  Evans  v.  UpikeT,  16  Mee.  &  W.  615. 
(rj  Jann.  Cam.  by  S.  518. 
(i)  See  aecXB.  83  and  83. 

(t)  Costs  of  the  "  contracts,  sales,  and  conveyances,"  held,  uiuler  a  pri- 
vate act,  to  include  costs  of  making  out  the  tide;  In  re  London  and  Ortn- 
wUk  RaUieay   Company,  %  Ha.  BS. 
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• 

Chap.  XIII.  the  amount  of  such  costs  upoD  moneys  deposited  under 

the  8th  section  of  the  act,(u)  and  it  seems  doubtful  whether, 

under  the  provisions  of  the  above  section  or  of  the  80th 

section,  the  vendors  can  recover  their  costs  of  or  prior  to 

the  contract.(t£7) 

[*337]         *The  purchasers  from  mere  statutory  owners  under  the 

and  COM  of  above  act  are  also  liable  to  pay  the  costs  of  the  purchase 

piircbM)      or  taking  of  the  lands,  or  which  shall  have  been  incurred 

money,  and 

for^payment  in  cousequeuce  thereof,(ir)  other  than  such  costs  as  are 
Court.  otherwise  provided  for  by  the  act,  and  the  costs  of  the 
interim  and  permanent  investment(y)  of  the  moneys  de» 
posited,(2:)  and  of  the  necessary  applications  to  the  court 
for  such  investment,  and  for  payment  of  the  income,  and 
for  payment  out  of  court  of  the  principal  (upon  any  per- 
son becoming  absolutely  entitled  thereto  ;)(a)  but  those 

(u)  In  re  London  and  South  Western  Railway  Company,  16  Sim.  165 ; 
Ex  parte  Oreat  Northern  Railway  Company ^  16  Sim.  171. 

(w)  See,  however,  Ex  parte  Stevens,  12  Jar.  338;  as  to  whether  these 
costs  include  the  costs  of  getting  the  legal  estate  out  of  the  infant  heir  or 
devisees  of  the  vendor,  see  Midland  Counties  Railway  Company  v.  Wesl- 
comb,  11  Sim.  57;  Hanson  v.  Lake,  2  Y.  &.  C.  C.  C.  328 ;  Eastern  Coun- 
ties Railway  Compwtvy  v.  TStffndt,  3  Rail.  Ca.  133 ;  as  to  payment,  out  of 
the  fund  in  Court,  of  such  costs  as  the  purchasers  under  a  private  act  axe 
not  liable  to  pay,  see  Ex  parte  Pasmore,  Ex  parte  LatypMUd,  and  Ex  parte 
Tvwgoods  Re  London  Bridge  Ads,  1  Y.  &  C.  Ex.  75,  79,  and  588; 
and  see  In  re  Bishop  of  SaUshury,  16  L.  T.  122. 

(x)  Sect.  80.  This  has  been  held  to  include  the  costs  of  a  reference  in 
lunacy  as  to  the  propriety  of  the  sale ;  In  re  Tytylor,  1  Mc.  &,  O.  210 ;  and 
to  have  a  retrospective  effect,  where  old  companies  are  amalgamated  un- 
der an  act  embodying  the  general  act :  Ex  parte  Eton  College,  16  L.  T. 

121. 

(y)  Including  the  broker's  commission  on  the  purchase  of  stock  for  in- 
terim investment ;  Ex  parte  Corporation  of  TVtmfy  House,  3  Ha.  96  : 
costs  of  interim  investment  are  not  given  against  the  company  under  pri- 
vate acts,  which  contain  no  express  provision  on  the  subject ;  Ex  parte 
Cooke,  7  Jur.  639,  V.  C.  E. ;  Ex  parU  Crober,  13  Jur.  481,  V.  C.  E. 

{z)  See  69th  and  80th  sections  of  the  act:  "  wilful "  refusal  or  neglect 
means,  that  which  arises  from  mere  will  or  caprice,  and  not  from  an  ex- 
ercise of  reason :  Ex  parte  Bradshaw,  16  Sim  174 ;  see,  however,  KUiaU 
V.  T}wmer,  13  Sim.  477, 485.  Where  a  private  act  omitted  to  provide  for 
the  costs  consequent  on  payment  of  the  money  into  court  by  reasoii  of 
the  title  being  doubtful,  the  court  refused  to  throw  such  costs  on  a  pablic 
body  purchasing  under  the  act :  Ex  parte  AngeU ;  Re  TVtnify  Himst 
Lighthouse  Aet,iY.&.  C.  496. 

(a)  See,  as  to  the  costs  of  such  applications  under  private  acts,  JSr 
parte  Marshall,  1  Ph.  560;  Ex  parte  Molyneux,  2  Cdl.  273,  and 
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»  *  - 

cases  are  excepted  where  the  moneys  are  so  deposited  by  chtp.  xiii, 
reason  of  the  wilful  refusal  of  the  party  entitled  thereto 
to  receive  the  same,  or  to  convey  or  release  the  lands,  or 
by  reason  of  the  wilful  neglect  of  any  party  to  make  out 
a  good  title  to  the  land  required  ;(6)  nor  does  the  liability 
extend  to  such  *costs  as  are  occasioned  by  litigation  be-  [*338] 
tween  adverse  claimants.(c)  The  costs  of  applying  the 
money  in  paying  off  incumbrances  affecting  other  parts 
of  the  settled  estates  do  not  appear  to  be  provided  for  by 
the  act.((2)  Where  the  money  deposited  by  a  Railway 
Company,  amounting  to  644/,,  was  applied  (together  with 
other  money,  making  in  the  whole  1000/.)  in  the  purchase 
of  lands,  the  company  were  still  held  liable  to  pay  all 
the  costs  ]{e)  this  decision,  however,  seems  open  to  re- 
mark ;  as  observed  by  the  company's  Counsel,  "  This  is 
not  the  expenditure  of  a  few  pounds  more ;  but  here  is 
an  expenditure  of  a  much  larger  sum  for  the  benefit  of 
the  Yicar.  Where  is  the  court  to  stop?  Would  it  make 
us  pay  the  expense  of  a  purchase  for  10,000/.  ?"(/)  ^^^ 
in  a  later  case  Sir  James  Knight  Bruce^  Y.  C,  under 
similar  circucumstances,  in  ordering  the  company  to  pay  * 
the  costs,  directed  that  the  same  should  not  be  increased 
by  reason  of  the  purchase-money  exceeding  the  amount 
in  court.(g^)    Of  course  the  act  only  provides  for  such  S^ul^! 

• 

there  cited ;  Ex  parte  Gore  Langton^  11  Jar.  686;  Ex  parte  T%aroton,  13 
Jar.  130 ;  Ex  parte  Crober,  13  Jar.  481 ;  Ex  parte  Slaier*$  Devisees,  5  RaiJ. 
Ca.  700 ;  Ex  parte  the  Rector  of  Loughlon,  14  Jar.  102.  The  transfer  of 
pnrehaae-money  from  the  account  of  the  RaUway  Act  to  that  of  aji  ad- 
ministration floit,  has  been  held  to  be  a  "  payment  out  of  coart "  within 
die  80th  section.    EHnmng  ▼.  Henderson,  2  De  G.  ^  S.  485. 

(d)  See  note  (z.) 

(e)  Sect.  80 ;  see  Ex  parte  Palmer,  13  Jar.  781 ;  and  Htre  y.  SmUk,  14 
Jar.  55;  Ex  park  Smiih,  6  RaU.  Ca.  150 ;  8.  C,  19  L.  J.  N.  S.,  Ch.  56. 

{d)  See  apon  similar  clanses  in  private  acts,  Ex  forte  the  Earl  of 
BardwUke,  13  Jar.  508 ;  In  re  Yeates,  13  Jar.  279 ;  Ex  parte  Trafford,  2 
Y.  6b  C.  Ex.  523;  Ex  parte  Northoiek,  1  Y.  &  C.  Ex.  166. 

(e)  See  Ex  parte  Hodge,  16  Sim.  159;  Ex  parte  Lord  Palmerston,  4 
Rail.  Ca.  57.  n. 

(/)  And  see  Ex  parte  TeUey,  4  Rail.  Ca.  55 ;  see,  also,  Ex  parte  Nevh 
Urn,  4  Y.  ^  C.  518,  where  extra  costs  occasioned  by  the  peculiarity  of  the 
<:ontract,  and  which  were  not  considered  payable  by  the  company,  were 
directed  to  be  paid  out  of  the  fund  in  court. 

(g)  Re  Branmer's  Estate,  14  Jar.  236. 


*34l  MATTERS  RELATING  TO  COMPLETION  OF  PURCHASE 

Chap,  xm.  g^^^jj  special  circumstances  are  usually  pressure,  'as  when 
immediate  payment  is  required  at  a  time  when  delay  in 
completing  the  business  would  seriously  inconvenience 
the  client  ]{w)  and  secondly,  error  or  overcharge  iu  the 
bills.    The  overcharges  may  be  such  as  of  themselves  to 
afford  evidence  of  fraud,  and  then  very  slight  if  any  evi- 
dence of  pressure  is  necessary  to  induce  an  order  for  tax- 
ation ]{x)  but  mere  overcharge,  although  a  necessary  in- 
gredient, is  in  itself  insufficient,(y)  even  although  the  bill 
was  paid  under  protest.(2;)    Mere  retention  of  the  amount 
of  the  bill  out  of  moneys  in  the  hands  of  the  solicitor 
does  not  amount  to  payment,  unless  there  is  also  a  settle- 
ment of  account  :(a)  nor  does  a  settlement  by  way  of 
compromise,  if  effected  under  pressure,  oust  the  jurisdic- 
tion :(b)  the  court,  however,  upon  a  petition  under  the  act 
can  only  ascertain  by  the  ordinary  rules  of  practice  the 
amount  payable,  and  cannot  determine  whether,  prior  to 
the  business  being  done,  any  special  agreement  existed  as 
to  the  manner  in  which  the  costs  were  to  be  chained,  or 
the  mode  by  which  the  amount  should  be  ascertained.(c) 
[*342]      Under  the  38th  section,  the  *right  of  referring  the  bill  is 
given,  not  only  to  the  immediate  client,  but  also  to  any 
persons  who,  as  between  themselves  and  such  client,  may 
be  liable  to  payment ;  but,  in  such  a  case,  the  bill  must 
be  taxed  as  between  the  solicitor  and  his  immediate 

twelve  months  have  elapsed  since  payment,  it  having  been  paid  on  the 
faith  of  snch  undertaking ;  In  re  Foljambe,  9  Beav.  402. 

(it)  See  Ex  parte  Wilkinson,  2  Coll.  93;  In  re  TVyon,  7  Bcav.  496; 
see  also  In  re  Jones j  8  Beav.  479 ;  In  re  Hturrison,  11  Bear^  57. 

(2;)  In  re  Harding,  10  Beav.  250,  252;  In  re  Sladden,  10  Beav.  486; 
In  re  Welchman,  11  Beav.  319. 

(y)  In  re  Stirke,  11  Beav.  304 ;  specific  items  of  overcharge  must  be 
alleged  and  proved,  In  re  Thompson,  8  Beav.  237. 

{z)  In  re  Stirke,  ubi  supra^  and  In  re  Welekman,  11  Beav.  319 ;  I»  re 
Harrison,  11  Beav.  57 ;  as  to  the  meaning  of  the  words  "  under  procest," 
see  8  Beav.  462. 

(a)  See  In  re  CaUlin,  8  Beav.  121 ;  In  re  Bignold,  9  Beav.  970 ;  and  as 
to  payment  by  a  promissory  note,  see  Sayer  v.  Wagstaff,  5  Beav.  415;  H 
re  Currie,  9  Beav.  602 ;  see  also  Re  Harper  and  Jones,  10  Beav.  984. 

(b)  In  re  Stephen,  2  Phil.  562 ;  see  In  re  WhiiamJbe,  8  Beav.  140. 

(c)  In  re  Rhodes,  8  Beav.  224 ;  see  2  Ph.  575 ;  and  9eelnrt  T%amp9t*t 
8  Beav.  237;  In  re  Beak,  11  Beav  600. 
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client  ;(€{)  so  that  if  a  purchaser  has  agreed  to  pay  the  .^Ijffj^- 
vendor's  costs,  the  vendor's  solicitor,  upon  taxation  on  the 
petition  of  the  purchaser,  will  be  allowed  costs  properly',     \ 
incurred  as  between  himself  and  the  vendor,  although  ' 
they  may  have  been  improperly  incurred  as  between  the    * 
vendor  and  the  purchaser :  so  also,  as  in  an  ordinary  case, 
special  circumstances  must  be  proved  if  the  bill  has  been 
paid,  although  the  payment  were   by  the    immediate 
client  {e)  and  the  lapse  of  twelve  months  since  payment 
precludes  taxation  under  the  act ;(/)  and  a  bill  cannot  be 
taxed  at  the  instance  of  a  person  who,  under  no  previous 
liability,  voluntarily  pays  it{g)    A  bill  when  delivered  is 
prima  facie  binding  on  the  solicitor  for  the  purposes  of 
taxation,  and  he  is  not  entitled,  as  of  course,  either  on  the 
one  hand  to  reduce  the  demand,(A)  or,  on  the  other,  to  in- 
crease the  rate  of  charges  ;(i)  but  he  may  obtain  leave  to 
carry  in  an  additional  bill  of  items  accidentally  omitted.(A;) 
It  has  been  recently  held  that  under  this  act  a  country 
solicitor  can  procure  the  taxation  of  the  charges  of  his 
town  agent  :(Z)  but  it  does  not  authorize  the  taxation  of 
the  fees  of  the  steward  of  a  manor,  (who  is  a  solicitor,) 
in  respect  of  matters  in  which  he  acts  only  as  a  stew- 
ard.(m) 

*And  the  court  may,  under  its  general  jurisdiction,  order  |*343] 
taxation  of  a  bill  consisting  wholly  or  in  part  of  convey-  JS^^'SidS 
ancing  costs,  if  the  solicitor  refuse  to  deliver  up  deeds  SJStoSfl?^ 
and  papers  in  his  possession  except  upon  payment  of  the  alien  on pa^ 

bill.(n)  coiw. 

>  '  Costs  of  con- 

Lastly,  under  this  head,  we  may  remark  that  the  Sand  reyanco  un- 

(J)  See  In  re  Jones,  8  Baav.  479  ;  In  re  Fyson,  9  Beav.  117;  In  re  Big- 
nold,  9  Beav.  269 ;  In  re  Harrison,,  10  Bcav.  57. 
(e)  In  re  Benjiett,  8  Beav.  4G7. 

(/)  In  re  Downes,  5  Beav.  425;  In  re  Massey,  8  Beav.  -153. 
((t)  Re  Becke  and  Slower,  5  Beav.  40G. 
(A)  In  re  Carven,  8  Beav.  43G. 

(i)  5.  C,  and  In  re  WeUs,  ib.\\C> ;  //*  re  WaUers,  9  Beav.  299. 
(jfc)  In  re  Walters,  ubi  supra. 
(/)  SmUk  V.  Dimes,  13  Jur.  Exch.  518. 
(m)  AUen  v.  Aldridge,  5  Beav.  401. 
(/i)  In  re  Murray,  1  Rilss.  519 ;  In  re  Rice,  2  Keen,  181. 
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^*^/™-  9  Vict.  c.  119,(o)  enacts  that  in  taxing  any  Wll  for  pre- 
d»T0  and  9  paring  and  executing  any  deed  under  thai  adj  it  shall  be 
iwia?"  *^h  IsLwful  for  the  taxing  officer,  and  he  is  thereby  required, 
SSr^ubJ?,  ^^  estimating  the  proper  sum  to  be  charged  for  such  trans- 
mtT^°^'  *cti^^  t®  consider,  not  the  length  of  such  deed,  but  only 
the  skill  and  labor  employed,  and  responsibility  incurred 
in  the  preparation  thereof:  an  enactment  which  in  prin- 
ciple is  unexceptionable,  but  in  theory  throws  a  most 
heavy  responsibility  upon  the  taxing  masters :  it  is,  how- 
ever, believed  that  their  duties  under  the  act  have  praeti* 
cally  been  hitherto  far  from  onerous. 


[•344] 


•CHAPTER  XIV. 

AS  TO  THE  EFFECT  OF  THE  CONVEYANCE  ON  THE  RELA- 
TIVE RIGHTS  OP  VENDOR  AND  PURCHASER. 

1.  Vendor^ s  lien  on  estate  for  unpaid  purchase-money. 

2.  Whether  he  has  any  remedy  if  estate  has  been  sold 
at  under  value :  or  more  has  been  conveyed  than  was  in- 
tended. 

3.  His  right  of  pre-emption  under  Lands  Clauses  Con- 
solidcUion  Act,  1845. 

4.  His  remedies  €U  law  and  in  equity  on  purchaser's 
covenafits. 

5.  Purchaser's  remedies  on  vendor's  covenants. 

6.  ERs  remedy  in  equity  under  special  circumstances 
if  title  defective. 

7.  His  right  to  pay  off  incumbrances  otit  of  purchase- 
money. 

8.  His  remedy  in  equity  if  he  buy  his  own  estate^  ^. ; 
— or  if  lands  are  omitted  from  conveyance — and  as  to 
further  assurance  in  equity  and  by  statute. 

9.  As  to  his  general  rights  and  liabilities  under  the 
conveyance. 

(1.)  The  conveyance,  if  purporting  to  comprise  "all 

(fi)  As  to  which,  vide  supra^  p.  247. 


RIGHTS  OP  VENDOR  AND  PURCHASER.  344 

the  estate  and  interest "  of  a  conveying  party  in  the  pro-  chap.  xiv. 
perty,  will  not  be  restricted  in  its  operation  by  the  circum- 
stance of  his  having  concurred  therein  in  any  particular 
and  specified  character.(a) 

In  the  absence,  however,  of  an  express  agreement,  and  y^^^JJ^^jJ 
of  those  circumstances  from  which  the  court  can  imply  ^^J^d^?^ 
*an  intention  to  the  contrary,  the  vendor,  notwithstanding  "'^^ffe^Ki 
the  execution  of  the  conveyance  which  contains  the  above 
expressions  and  acknowledges  payment  of  the  purchase- 
money  and  bears  an  indorsed  receipt  for  the  amount,  and 
notwithstanding  delivery  of  possession  to  the  purchaser, 
retains  an  equitable  lien(6)  upon  the  estate,  whatever  may 
be  its  tenure,  for  all  or  such  part  of  the  purchase-money 
as  in  fact  remains  unpaid  •^c)[l]  and  such  lien  is  valid  Jj«n  ^^^^ 
against  volunteers,  creditors,  (whether  claiming  under  a  ''^^• 
composition  deed,  or  in  bankruptcy,)((2)^and  sub-purcha- 
sers with  notice,  claiming  under  the  first  purchaser  :{e) 
and  a  sub-purchaser,  even  without  notice,  is  postponed 
unless  he  has  the  legal  estate,(/)  or,  (in  the  opinion  of 
Sir  E.  Sugden^){^)  the  deeds :  it  has  even  been  held,  in 
a  recent  case,  that  a  sub-purchaser  or  mortgagee  acquir- 
ing the  legal  estate,  but  neglecting  to  ask  for  the  deeds, 

(a)  Drew  v.  Earl  ofNorbwry^  3  Jo.  ^  Lat.  267. 

(J))  As  to  the  distinction  between  the  vendor's  lien  and  the  right  oi  stop- 
page in  transitu  on  a  sale  of  personal  chattels ;  see  McEwan  v.  Smithy  2 

{c)  See  Winter  v.  Lard  Anson^  3  Rnss.  488 ;  and  see  the  judgment  in 
Mackretk  y.  Summons,  15  Yes.  336,  where  the  earlier  cases  are  cited. 

{d)  See  FatoeU  v.  UeeUsj  Amb.  724;  Blackburn  v.  Gregson^  1  Bro.  C.C. 
420;  Bovaks  y.  Rogers^  cited  6  Yes.  95. 

(0  15  Yes.  337, 341. 

(/)  See  Mackrelh  y.  Symmom^  15  Yes.  329. 

(^)  Sag.  881 ;  but  see  Manningford  y.  T\>Uman^  1  Coll.  670,  d  qn, 

f1]  See  Cole  y.  SroU,  8  Wash.  Rep.  141 ;  MeTeari  lessees  y.  BuUorf,4 
Yeates,  300 ;  Kennedy  y.  Woodfolk,  3  Hayw.  197 ;  Cox  y.  Fenwick,  3  Bibb, 
183 ;  Hatcher  y.  Hatcher,  1  Rand.  53 ;  Ridgely  v.  Carey,  4  Har.  &  M'Hen. 
167;  Oarson  y.  Oreen,  1  John.  Ch.  Rep.  308;  Gilman  y.  Brawn,  1  Mason*s 
Rep.  192;  5f.  C.,4  Wheat.255;  JrptVy.  Ca7iipfett,6Binn.  118;  WUUams 
V.  Price,  5  Munf.  Rep.  507;  Slanffer's  lessee  y.  Coleman,  1  Yeates,  393; 
WUle  V.  Cassanave,  1  Har.  ^  Johns.  106. 
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*^^  ^'^'  is  to  be  postponed  to  the  origiaal  vendor  who  holds  iheoi 
as  a  security  for  his  unpaid  purchase- money. (A)[2] 

(A)  Wifrthington  v,  Morgan^  16  Sim.  547. 

[2]  The  yendor  of  land  has  a  lien  on  the  land,  for  the  amoant  of  the 
purchase-money,  not  only  against  the  vendee  himself,  and  his  heirs  and 
other  privies  in  estate,  but  also  against  all  subsequent  purchasers  having 
notice  that  the  purchase-money  remains  unpaid .  Oarson  v.  Green,  1  John. 
Ch.  Rep.  308 ;  Champion  v.  Brown,  6  John.  Rep.  403, 403 ;  Bayley  v.  Grten>- 
leaf,  7  Wheat  Rep.  46 ;  McUam  v.  McLeUand,  10  Peters'  Rep.  625.  To 
this  extent,  the  vendee  becomes  a  trustee  for  the  vendor ;  as  do  also  Lis 
heirs,  and  ail  other  persons  claiming  under  them,  with  such  notice.  The 
vendor's  lien  attaches  to  the  estale  equally,  whether  it  be  actually  con- 
veyed, or  only  be  contracted  to  be  conveyed.  It  has  been  said  that  the 
creation  of  such  a  trust  is  opposed  to  the  statute  of  frauds.  *'  But,"  says 
Story,  (2  Story's  Eq.  Juris.,  sec.  1218,)  "  whatever  may  be  the  original 
force  of  such  an  objection,  the  doctrine  is  now  too  fairly  established  to  be 
shaken  by  any  mere  theoretical  doubts.  Courts  of  equity  have  proceeded 
upon  the  ground,  jthat  the  trust  being  raised  by  implication,  is  not  within 
the  purview  of  that  statute ;  but  is  excepted  from  it.  It  is  not,  perhaps, 
so  Strong  a  case  as  that  of  a  mortgage  implied  by  a  deposit  of  the  title 
deeds  of  real  estate  which  seems  directly  against  the  policy  of  the  staure, 
but  which,  nevertheless,  has  been  unhesitatingly  sustained.  The  principle 
upon  which  courts  of  equity  have  proceeded  in  establishing  this  lien,  in 
the  nature  of  a  trust,  is,  that  a  person  who  has  gotten  the  estate  of  another 
ought  not,  in  conscience,  as  between  them,  to  be  allowed  to  keep  it,  and 
not  to  pay  the  full  consideration  money.  A  third  person,  having  full 
knowledge  that  the  estate  has  been  so  obtained,  ought  not  to  be  permitted 
to  keep  it,  without  making  such  payment ;  for  it  attaches  to  him  also,  as 
a  matter  of  conscience  and  duty.  It  would  otherwise  happen  that  the 
vendee  might  put  another  person  into  a  predicament  better  than  his  own, 
with  full  notice  of  all  the  facts." 

The  bcunden  of  proof  is  on  the  purchaser  to  establish,  that  in  the  panic- 
ular  case,  the  vendor's  lien  has  been  intentionally  displaced,  or  waived 
by  the  consent  of  the  parties.  Oarson  v.  Oreen,  1  John.  Ch.  Rep.  308, 309. 
The  difficulty  lies  in  determining  what  circumstances  are  to  be  deemed 
sufficient  to  repel  or  displace  the  lien,  or  to  amount  to  a  waiver  of  it. 
This  is  left  in  such  a  state  of  uncertainty,  that  Lotd  Eldon,  in  MatkrHk 
V.  Symmons,  15  Yes.  340,  did  not  hesitate  to  say  that  it  would  have  been 
better  at  once  to  have  held  that  the  lien  should  exist  in  no  case,  and  that 
the  vendor  should  suffer  the  consequences  of  his  want  of  caution  ;  or  to 
have  laid  down  the  rule  the  other  way,  so  distinctly  that  a  purchaser 
might  be  able  to  know,  without  the  judgment  of  a  court,  in  what  cases  it 
would,  and  in  what  it  would  not  exist  If,  upon  the  face  of  the  conver- 
ance,  the  consideration  is  expressed  to  be  paid,  and  even  if  a  receipt  iheiv- 
for  is  indorsed  upon  the  back  of  it,  and  yet,  in  point  of  fact,  the  purcha^ie 
money  has  not  been  paid,  the  lien  is  not  gone ;  but  it  attaches  against  the 
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If,  however,  the  vendor,  having  conveyed  the  estate  to  <^*p-  ^'^- 
the  purchaser,  retain  the  title  deeds,  the  latter  can  recover  Sjf"t"2gP'^ 
them  at  law,  notwithstanding  that  the  purchase-money  ^^•^•"*''' 
be  unpaid,  unless  the  conveyance  has  been  executed  as 
an  escrow,  to  be  delivered  on  payment  of  the  money.(i) 

The  lien  is  not  in  the  nature  of  an  "express  trust"  ?°®L!lL"*' 

^  tare  of  an  ex- 

•within  the  25th  sec.  of  the  3  and  4  Will.  IV.  c.  27 ;  and  ^'^•q^ai 
is  therefore  barred  by  the  40th  section  after  twenty  years      ^       *' 
from  the  day  fixed  for  payment ;  there  having  been  no 
interim  payment  nor  written  acknowledgment  of  title.(^*) 

(i)  Ooode  V.  Burton^  11  Jar.  851,  in  which  see  the  remarks  made  by 
the  coart  upon  Mr.  Justice  Holroyd's  dictum  in  EsdaHe  v.  Oxenham^  3  B. 

(it)  Toft  V.  SUphensonjlB.SL,  1. 

vendee  and  all  persons  claiming  as  volunteers,  or  with  notice  under  him. 
2  Story's  Eq.  Juris.,  sec.  1225. 

In  the  case  of  a  particular  assignment  to  specified  creditors,  for  their 
particular  security  or  satisfaction,  if  a  conveyance  of  the  property  has 
been  actually  made,  and  they  have  no  notice  of  the  purchase-money  being 
nnpaid  to  the  vendor,  they  are  deemed  entitled  to  the  same  equities  as  any 
other  bona  fide  particular  purchasers.  MUford  v.  MUford,  9  Ves.  100} 
Bayley  v.  Greenleaf,  7  Wheat.  Rep.  56,  57. 

If  the  consideration  of  the  conveyance  is  a  covenant  to  pay  an  annuity 
to  the  vendor,  and  another  covenant  to  pay  a  part  of  the  money  to  third 
persons,  the  latter,  not  being  parties  to  the  conveyance,  will  not,  generally, 
have  any  lien  thereon  for  the  pa3rmentof  such  money;  for  they  stand  in 
no  privity  to  establish  a  lien.    ^  Story's  Eq.  Juris.,  sec.  1233. 

Where  a  lien  covers  several  parcels  of  land,  and  the  owner  thereof  sub- 
sequently conveys  some  of  the  parcels  to  different  purchasers  or  incum- 
brancers, the  general  rule  is  that  where  there  is  a  lien  upon  different  par- 
cels of  land,  for  the  payment  of  the  same  debt,  and  some  of  those  lands 
still  belong  to  the  person  who,  in  equity  and  justice,  owes,  or  ought  to 
pay  the  debt,  and  other  parcels  of  the  land  have  been  transferred  by  him 
to  third  persons,  his  part  of  the  land,  as  between  himself  and  them,  shall 
be  primarily  chargeable  with  the  debt.  If  he  has  sold,  or  transferred  dif- 
ferent parcels  of  the  land  at  different  times,  to  different  persons,  as  incum- 
brancers or  purchasers,  as  between  themselves,  they  are  to  be  charged  in 
the  reverse  order  of  the  time  of  the  transfers  to  them ;  in  other  words  the 
parcels  last  sold  are  to  be  first  charged  to  their  full  value,  and  so  back- 
wards, until  the  debt  is  fully  paid.  2  Story's  Eq.  Juris.,  sec.  1233.  Story, 
however,  doubts  whether  this  last  position  is  maintainable  upon  principle. 
On  the  contrary,  he  thinks  there  is  strong  ground  to  contend  that  the  orig- 
inal incumbrance  or  lien  ought  to  be  borne  rateably  between  them,  ae- 
eording  to  the  relative  values  of  the  estates.  "  And  so,"  he  remarks,  "  the 
doctrine  has  been  asserted  in  the  ancient,  as  weU  as  the  modem  English 
ca.*»es,  on  the  subject.    lb. 
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ctop-  ^^'      It  would  appear  to  be  assignable  by  parol,(Z)  but  the 

Is  Mignabie  assiguee  will  take  subject  to  any  prior  equitable  incum- 
brances created  by  the  vendor.(m) 

M»"^i«8  And  it  appears  to  be'  the  result  of  the  modem  autbori- 
ties(n)  that  where  the  vendor's  claim  is  satisfied  out  of  the 
personal  estate  of  a  deceased  purchaser,  equity  will,  by 
marshalling  the  purchased  estate  and  the  personal  estate, 
give  the  benefit  of  the  vendor's  lien  to  simple-contract 
creditors  and  legatees  of  the  purchaser,  if  he  have  died 
intestate  as  respects  the  purchased  estate ;  and  to  simple- 
contract  creditors,  but  not  to  legatees,  if  the  estate  be  de- 
vised.[l] 

isiortbytak-      Whcu  the  vcudor  takes  an  independent  security  for 

Inglndepend*  *  ' 

cotBecurity.  payment,  this  will,  as  a  general(o)  but  not  universal 
rule,(p)  amount  to  an  abandonment  of  the  lien  ;  as  when 
he  takes  a  security  upon  stock, (y)  or  a  mortgage  of  an- 
6ther  estate  ;(r)  so,  taking  a  mortgage  of  part  of  the  sold 
estate  is  an  abandonment  of  his  lien  as  respects  the  re- 
sidue \{s)  and  taking  a  mortgage  upon  the  estate  for  a 
part  only  of  the  unpaid  purchase-money,  is  an  abandon- 
ment of  the  lien  for  the  balance. (^)[2] 

(0  Dryden  r.  Frost,  3  Myl.  &Cr.  670. 

(w)  Lacey  v.  Ingle j  2  Ph.  313;  and  see  Mangles  y.  Dixon^  1  Mac.  4 
G.437. 
(w)  See  Sug.  SIS,  and  cases  cited. 
(o)  Sug.  862. 
(;;)  15  Ves.  348. 
(q)  Nairn  v.  Prowse,  6  Ves.  752. 
(r)  See  6  Ves.  760. 
(s)  Capper  v.  SpoUiswoode,  Taml.  21. 
(0  Bond  V.  Kent,  2  Vem.  281. 


[1]  So,  if  a  subsequent  incumbrancer  or  purchaser  from  the  vendee  is 
compelled  to  discharge  the  lien  of  the  vendor,  he  will,  in  like  manner,  be 
entitled  to  stand  substituted  in  his  place,  against  other  claimants  under 
the  vendor  on  the  estate,  and  to  have  the  assets  marshalled  in  his  favor. 
2  Story's  Eq.  Juris.,  sec.  1227. 

[2]  The  taking  of  a  security  for  the  payment  of  the  purchase-money,  is 
not,  of  itself,  a  positive  waiver  or  extinguishment  of  the  lien.  It  has  been 
deemed,  at  most,  no  more  than  a  presumption,  under  some  circumstanoeS) 
of  an  intentional  waiver  of  the  lien  \  and  not  as  conclusive  of  the  waiver. 
And,  if  a  security  is  taken  for  the  money,  the  burden  of  the  proof  lies  on 
the  vendee  to  show  that  the  vendor  agreed  to  rest  on  that  security,  and  to 
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But  he  will  not  be  held  to  have  abandoned  his  lien  from  ^^''•p-  ^"^' 
the  sole  fact  of  his  taking  any  document  which  merely  Bm  not  by 
evidences,  or  facilitates  the  enforcement  of  his  claim  ^^'rS,j^\ 
'against  the  purchaser;  e.  g.  a  promissory  note,  or  bill  of  although  (wr 
exchange,  or  bond  :{u)  nor  is  it  material  that  the  money  S^te  *3efer. 
is  to  remain  unpaid  for  a  specified  period,  e.  g.  the  life  of 
the  vendor.(v) 

And  as  promissory  notes  and  bills  of  exchange  are  con-  ^^V"' 
sidered  merely  as  a  mode  of  payment,(tr)  it  seems  that  if  noworbm. 
a  third  person  join  in  them  as  surety,  this  will  not  aflect 
the  lien.(:r)[l] 

Whether  the  lien  would  be  affected  by  taking  a  bond  or  ^^^^' 
covenant  from  a  third  person,  appears  to  be  undecided  ;(y)  SS^^^^IS; 
but  probably  such  would  be  the  case.(2r)[2j 

(«)  Winter  Y.  Lord  Anson,  ZRuBB.  488,^^, 
(v)  8.  C. 

(w)  15  Ves.  349;  see  Tudv,  CamUJUrs,  2  Y.  AC.  C.  C.  31. 
(z)  HugkesY.  Kearney^  1  Sch.  &  Lef.  132,  136 ;  Grant  v.  MiOs,  2  Ves. 
A.  B.  306. 
(y)  2  Ves.  &  B.  309.  (z)  Cood  y.  Good,  10  Price,  109 ;  Sng.  860. 

discharge  the  land.  Even  the  taking  of  a  distinct  and  independent  secu- 
rity has  been  deemed  not  to  be  conclusive  evidence  that  the  lien  is  waived. 
The  taking  of  bills  of  exchange  drawn  on  and  accepted  by  a  third  person, 
<2r  by  the  purchaser  and  a  third  person,  has  also  been  deemed  not  to  be  a 
waiver  of  the  lien,  but  to  be  merely  a  mode  of  payment.  And  in  general, 
where  a  bill,  note,  or  bond  is  given  for  the  whole  .or  a  part  of  the  pur- 
chase-money, the  vendor  does  not  lose  his  lien  for  so  much  of  the  pur- 
chase-money as  remains  unpaid,  even  though  it  is  secured  to  be  paid  at 
a  future  day,  or  not  until  afler  the  death  of  the  purchaser.  2  Story's  Eq. 
Juris.,  sec.  1226. 

[1 J  In  this  case,  a  receipt  was  given  for  the  whole  purchase-money,  but 
part  was  retained,  and  a  promissory  note  given  for  it,  to  a  trustee  for  the 
vendor,  there  being  debts  affecting  the  estate,  the  amount  of  which  was 
not  ascertained.  Held  that  it  lay  on  the  purchaser  to  show  that  the  ven- 
dor agreed  to  vest  on  the  collateral  security.  Prima  faeie^  the  purchase- 
money  is  a  lien  on  th^  lands.  In  this  case,  the  purchaser's  note  was  noth- 
ing but  a  mere  memorandum,  put  into  the  hands  of  a  trustee,  to  enable 
the  purchaser  first  to  pay  off  incumbrances,  and  then  to  be  subject  to  an 
account,  and  the  balance  only,  to  be  received  by  the  vendor.  It  could  not 
be  considered  that  the  vendor  relied  on  it  as  a  secwriJtfii,  Suppose  bills 
given  as  part  of  the  purchase-money,  and  suppose  them  drawn  on  an  in- 
solvent bouse,  shall  the  acceptance  of  such  bills,  discharge  the  vendor's 
lien  1  They  are  taken,  he  added,  not  as  a  security,  but  as  a  mode  of  pay- 
ment. 

[2]  In  this  case,  a  purchaser  borrowed  part  of  the  purchase-money  of  a 
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Chap,  xiv^  Where  the  sale  was  expressed  to  be  made  in  considera- 
wheiherio*  ^^^  pf  the  purchaser's  subsequent  covenant  to  pay  an  an- 
■^flj'  nuity  and  a  gross  sum  of  3000/.  in  the  event  of  his  own 
S€Ve.  marriage,  there  was  held  to  be  no  lien  upon  the  estate  for 
""''  the  3000Z.  :(a)[3]  upon  this  decision  it  may  be  remarked, 

(a)  Clarke  v.  Royle,  3  Sim.  499. 


/  • 


third  person,  which  he  paid  to  the  seUer,  and  aU  parties  joined  in  a  deed 
which  stated  the  transaction,  and  by  which  the  purchaser  gave  a  sectinty 
on  the  estate  to  the  lender,  for  the  money  advanced.    Held  that  by  the  ab- 
sent of  the  seUer  to  this  transaction,  he  lost  his  lien,  at  least  as  against 
the  mortgagee.    And  in  the  same  case,  it  appeared  that  several  pewons 
agreed  to  join  with  the  purchaser  in  bonds  to  secure  the  residue  of  the 
purchase-money,  and  the  agreement  was  recited,  and  they  were  made 
parties  to  the  deed  executed  upon  the  sale,  although  it  is  not  stated  in  the 
report  whether  they  entered  into  any  covenant  by  the  deed.    It  is  not  clear 
that  the  court  decided  this  further  point,  but  it  remarked  that  there  was 
this  material  difference  in  the  facts,  between  this  case,  and  those  in 
Mackreth  v.  Symnums!  there  the  bond  was  taken  by  the  original  scUer  of 
the  estate,  from  the  purchaser  alone ;  here  he  took  a  bond  with  sureties. 
There  seems  to  be  but  UtUe  doubt,  that  if  the  court  did  not  decide  that  no 
lien  existed,  it  would  have  so  decided,  if  the  quesUon  had  been  properly 

before  it. 
[3]  In  the  case  of  Oarke  v.  Royle,  which  is  here  cited,  the  conveyance 

recited  a  contract  by  A.  to  convey  to  B.,  in  consideration  of  the  latter  en- 
tering into  covenants  for  payment  to  A.,  during  his  life,  of  an  annuity  of 
m.r  and  also,  of  his  entering  into  the  other  covenants  after  contained,  and 
then,  in  consideration  of  these  covenants ;  A.,  the  owner,  conveyed  the  es- 
tate to  B.  in  fee ;  and  B.  covenanted  with  A.  to  pay  him  an  annuity  of  001. 
for  his  life,  and  in  case  he,  B.,  should  marry,  he,  his  heirs,  dtc.  would 
pay,  as  A.  should  think  proper,  3000*.  unto  a  certain  person  named  in  the 
deed.    And  it  was  hekl  that  the  purchaser  had  no  lien  for  the  annuity  and 
that  there  was  none  for  the  3000i.    The  vice  chancellor  said,  here  the  par- 
ties expressly  recite,  that  A.  had  agreed  to  convey  the  estates  to  B.,  in 
consideration  of  his  entering  into  the  covenant  for  payment  of  theammity, 
and  in  consideration  of  his  entering  into  the  other  covenant  thereafter 
contained.    So  that  the  release  states  dislincUy  the  two  drcumstances  thai 
form  the  consideration ;  and  then  it  is  wimessed,  that  in  consideration  of 
the  covenants  of  B.  in  the  indenture  contained,  A.  conveys  the  premises 
to  him.    And  then  it  is  further  witnessed,  that  in  pursuance  of  the  agree- 
ment on  the  part  of  B.  for  entering  into  such  covenants,  as  aforesaid,  Ac 
So  that  the  deed  plainly  marks  out  that  the  consideration  on  the  one  side, 
was  the  conveyance  of  the  estate,  and  on  the  other,  the  entering  inio  the 
covenants.    Then  why  was  he  to  declare,  that  in  respect  of  this  annuity, 
and  of  the  sum  which  was  payable  on  a  contingency,  and  which  therefen 
never  might  be  payable,  there  was  to  be  a  Uen  on  the  purchased  esUles  t 
Why  should  he  go  farther  than  any  of  the  cases  that  had  been  hitfacito 
decided  upon  the  subject  of  Uen  on  purchased  estates,  and  do  thai  which 
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that  the  nature  of  the  consideration,  &nd  the  fact  of  a  co-  ^'^^^p-  ^1^' 

Tenant  being  taken,  furnishes  strong  arguments  in  favor 

of  an  intention  to  abandon  the  lien  as  respects  the  3000/. ;  the  ram  be. 

IT  1  ing  payable 

for  the  existence  of  a  lien  for  a  gross  sum,  the  payment  of  JSJJ,^,?* 
which  might  remain  contingent  during  the  life  of  the  pur-  «>Dtingencr. 
chaser,  and  which  depended  upon  an  event  the  probabili- 
ties of  which  were  not  matters  of  calculation  and  which 
eoold  not  have  been  guarded  against  by  any  scheme  of 
insurance,  would  have  left  the  estate  in  his  hand  inalien- 
able except  at  a  most  serious  sacrifice. 

So,  where  a  daughter,  on  the  eve  of  marriage,  sold  to  ^^^^"^y- 
her  father  her  reversion  of  an  estate,  and  the  conveyance  gjjjj^^. 

appeared  to  be  contrary  to  the  intention  of  the  parties  *{  He  considered 
that  this  case,  was  decided  bj  the  authority  of  WiiUer  v.  Lord  Anson, 
When  this  case  was  decided,  it  seems  not  to  have  been  known  that  Winter 
v.  Lord  Anson^  had  been  reversed,  and  therefore,  was  no  longer  an  autho- 
rity in  support  of  the  riew  taken  by  the  court ;  and  it  has  been  supposed 
to  follow,  that  the  case  of  Garke  v.  Rayle^  was  not  itself,  an  authority. 

As  to  this  matter,  Sugden  (Sug.  on  Vend.  vol.  3,  p.  130)  says :  "  The 
fault  in  the  reasoning  of  the  vice  chancellor,  appears  to  be,  that  he  placed 
the  case  upon  grounds  which  did  not  exist.  He  put  it,  as  in  effect,  a  case, 
where  the  conveyance  was  in  consideration  of  a  covenant  in  a  deed  to 
pay  the  price  at  the  future  period.  But  although  the  conveyance  was  in 
pursuance  of  the  agreement,  yet  it  did  not  refer  to  it,  and  his  reasoning 
therefore,  would  apply  to  nearly  every  case ;  for,  in  general,  the  agree- 
ment to  take  a  bond,  or  other  security,  precedes  the  conveyance,  although 
in  the  latter  the  money  is  expressed  to  be  paid.    Indeed  the  agreement  in 

Winter  v.  Lord  Anson^  was  to  accept  a  bond  and  not  a  covenant.  But  this 
would  not  shake  the  decision  in  Clarke  v.  Hoyle ;  for  there,  the  very  case 
arose  which  was  assumed  to  exist  in  Winter  v.  Lord  Anaon.  The  con- 
veyance really  was  made  in  consideration  of  covenaots  entered  into  by  the 
same  deed  for  payment  of  the  price ;  and  it  may  be  considered  against  the 
bearing  of  such  a  security  for  the  purchase-money,  to  raise  another  upon 
the  estate  itself,  by  implication  from  the  very  transaction.  There  is  a 
marked  distinction  between  a  conveyance  as  for  money  paid,  with  a  se- 
parate security  for  the  price,  whether  by  covenant,  bond,  or  note,  and  a 
conveyance  expressed  to  be  in  consideration  of  covenants,  which  the  pur- 
chaser enters  into  by  the  deed  itself.  The  price  too,  might  never  become 
payable,  and  it  appears  not  to  have  been  strictly  a  sale,  for  no  sale  is  re- 
cited, and  the  two  parties  bore  the  same  surname,  and  the  30002.  was  only 
to  be  payable,  in  case  the  man  to  whom  the  estate  was  conveyed,  married, 
and  then,  not  to  the  former  owner,  but,  although  by  his  direction,  to  third 
persons  evidently  relations.  It  was  partly  in  the  nature  of  a  purchaser, 
and  partly  a  family  transaction,  and  the  learned  judge  appears  to  have 
come  to  a  just  conclusion,  which  the  reversal  of  the  original  decree  in 

WFinier  v.  Lord  Anson,  does  not  seem  to  disturb." 


1 


347  EFFECT  OF  CONVEYANCE  ON  RELATIVE 

<^p-^^-  was  expressed  to  b«  in  consideration  of  the  sum  of  30001. 
don  of  a      secured  to  her  upon  the  terms  mentioned  in  a  bond  of 

bond.  * 

1*348 1      *6ven  date,  and  the  indorsed  receipt  was  for  <<  a  bond  for 
the  sum  of  3000Z.,  being  the  full  consideration  within  ex- 
pressed to  be  given ;"  the  bond  being  in  fact  for  securing 
to  her  an  annuity  of  lOOZ.  during  the  joint  lives  of  herself, 
her  husband  and  father,  and  for  payment  of  a  sum  of 
3000/.  in  certain  contingencies  depending  upon  lives  and 
the  existence  of  issue,  and  subject  to  a  proviso  avoiding 
the  bond  (as  regarded  the  3000Z.)  in  the  event  of  the  father 
by  deed  or  will  making  a  certain  specified  provision  for 
his  daughter  or  her  husband,  it  was  held  that  no  lien  upon 
the  estate  was  intended  to  or  did  exist.(&)[l] 
foSJdby  *^'       ^^^  '^®^  *^^  decisions,  it  is  submitted,  hardly  establish 
Sn^eyaiw   that  the  licu  would  be  discharged  by  the  mere  fact  of  the 
•Tderaao^of  conveyance  being  expressed  to  be  made  in  consideration 
ortonSr     of  a  bond  or  covenant  for  payment  of  a  gross  sum  in  all 
events ;  the  sum  being  in  fact  so  made  payable ;  indeed, 
Parrott  v.  Sweetland  appears  to  have  been  considered 
rather  as  a  case  of  family  arrangement  than  an  ordinary 
or  if  bond  ba  Irausactiou  between  vendor  and  purchaser  ;(c)  and  Clarke 
pu'iSw"*  V.  Royle  partook  of  the  same  character ;  they  may,  how- 
SffnoucSS!!  ever,  it  is  conceived,  induce  a.  doubt  whether  Winter  v. 
geney.         Lord  Aiison{d)  would  be  an  authority  for  the  existence  of 
the  lien  where  a  vendor  takes  a  bond  for  a  future  consi- 
deration payable  upon  incalculable  contingencies. 
?urin/M^      If)  however,  the  consideration  be  payable  upon  a  cal- 
SSIbi?c?n'  ^"l*'^!®  contingency,  it  appears  that  taking  a  bond  or  co- 
S!?  affiJJdl  venant  for  its  payment  would  not  afiect  the  lien ;  this 

(b)  Parrott  v.  SweeOand,  3  Myl.  Sl  K.  655. 

(c)  SeeSMyl.  dbK.  664. 
Id)  3  Russ.  488. 


[1]  Upon  an  appeal  in  this  case,  the  decree  was  affirmed,  upon  the 
ground,  that  the  husband  was  content  to  accept  the  bond,  as  the  fortune 
of  his  wife— that  it  was  a  sort  of  family  arrangement— that  the  receipt 
was  for  the  bond,  and  not  for  the  300(W.  and  the  parties  were  bargaining 
for  a  secnrity  and  not  for  a  stipulated  sum,  and  no  question  of  lien  arose, 
because  the  purchaser  had  actually  received  the  consideration,  that  is,  she 
was,  in  effect,  paid  by  the  receipt  of  the  bond. 
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conclusion  seems  to  be  warranted  by  those  cases  upon  ^*p-^^- 
sales  in  consideration  of  an  annuity  next  adverted  to. 

The  authorities  seem  to  show,  that,  in  the  absence  ^^l^^l^ycon- 
special  circumstances,  a  vendor  who  sells  in  considera-  5?S3i!«Jli*' 
tion  of  even  a  life  annuity,  retains  a  lien  upon  the  estate,  ^y^^^'> 
although  he  take  a  bond  or  covenant  for  payment ;  this 
*was  decided  in  Tardiffe  v.  Scrughan  ;(c)  a  case  which,      [*349] 
although  doubts  have  been  entertained  respecting  it,(/) 
is  considered  by  Sir  E»  Sugden  to  be  an  authority  ;(§*) 
and  his  opinion  has  been  recently  followed  by  Sir  James 
Wigram,  V.  C.,(A)  who,  however,  in  some  degree  ground- 
ed his  decision  upon  the  circumstance  of  the  purchaser 
having  covenanted  with  the  vendor  to  uphold  the  pro- 
perty. 

Where,  however  an  equity  of  redemption  was  sold  in  except  under 
consideration  of  two  annuities,  which  were  granted  and  cumetanaee, 
covenanted  to  be  paid  by  a  deed  of  even  date  with  the  SJ}}ZJSSct 
conveyance,  and  the  conveyance  was  expi*essed  to  be  made  **~- 
by  the  mortgagor  and  mortgagee  in  consideration  of  the 
annuities  having  been  so  granted,  and  of  the  mortgage 
debt  having  been  paid  by  the  purchaser,  it  was  held,  that 
the  circumstance  of  the  separate  deed  being  taken  as  a 
security  for  the  annuities,  and  the  statement  of  the  con- 
sideration in  the  conveyance,  evidenced  an  intention  that 
there  should  be  no  lien  upon  the  estate.(t) 

So,  where  a  reversion  was  sold  in  consideration  of  im-  whether 
mediate  life  annuities,  which  were  secured  by  bond,  it  bond  ia  J 

^  of  sale  of 

was  considered  by  Lord  Eldon,  that  the  nature  of  the  es-  rerermon. 
tate,  and  the  fact  of  a  bond  being  taken,  showed  that  the 
parties  did  not  intend  the  lien  to  subsist ;  the  annuities 
might  all  determine  before  the  reversion  fell  into  posses- 
sion ;  and  this,  coupled  with  the  fact  of  the  purchaser 
taking  the  bond,  showed  that  he  did  not  intend  the  lien 

(e)  Cited  1  Bro.  C.  C.  423. 

(/)  See  15  Yes.  352 ;  3  Sim.  502 ;  bat  see  13  Sim.  412. 

ig)  Bug.  870. 

(A)  MaUhevjs  r.  Bowler,  6  Ha.  110. 

(i)  Buckland  v.  PoekneU,  13  Sim.  406. 


349  EFFECT  OP  CONVEYANCE  ON  RELATIVE 

^*p-  ^^'  on  the  reversion  to  subsist  ;(ik)[l] 'but  the  decision  is  dis- 
approved of  by  Sir  E.  Sugden.(Z)[2] 

(k)  See  Mctckrdk  y.  Symmons,  15  Yes.  351. 

(I)  Sag.  869,  and  note,  that  the  same  objections  to  the  existence  of  the 
lien  existed  in  ParroU  y.  Sweetland^  vbi  supra^  which  was  a  case  of  a  sale 
of  a  reversion  in  consideration  of  an  annuity  and  a  gross  som. 

[1]  The  facts  of  this  case  were  these : — ^A.  was  indebted  to  B.  npcMi 
bond,  in  which  C.  joined  as  a  surety  for  A.  A.  had  also  granted  aanni- 
ties  secured  by  bonds,  in  which  C.  had  also  joined  as  a  surety.  In  the  re- 
sult, a  value  was  put  upon  the  annuities,  and  it  was  agreed  between  A. 
the  debtor  and  grantor,  and  C.  his  surety,  that  the  latter  should  pay  the 
debt,  and  keep  down  the  annuities,  and  give  an  indemnity  against  them, 
and  that  a  should  pay  to  C.  the  amount  of  the  deb%  and  the  valuation  of 
the  annuities  to  be  secured  by  a  mortgage ;  so  that  they  agreed  to  change 
situations,  C.  to  be  the  principal,  and  A.  t6  be  the  surety.  C.  gave  a  bond 
*  to  A.  to  indemnify  him  against  the  annuities,  and  A.  executed  a  mortgage 

in  fee  to  C.  to  secure  the  sums  agreed  upon ;  so  that  the  estate  was  made 
a  security  to  C.  for  the  debts  he  had  agreed  to  pay,  and  the  value  of  the 
annuities,  just  as  if  he  had  paid  them.  Afterwards,  A.  sold  the  reversioa 
in  fee  of  his  estate,  after  his  own  life,  to  C,  at  a  price  composed  of  the 
principal  and  interest  secured  by  the  mortgage ;  and  the  estate  was  con- 
veyed by  him  to  the  use  of  himself  for  life,  remainder  to  C.  in  fee. 
Shortly  afterwards,  A.  and  C.  joined  in  the  conveyance  to  a  third  party, 
to  secure  annuities  to  a  large  amount,  and  there  was  no  mention  of  any 
intention  that  A.  should  have  a  lien.  C.  did  not  pay  the  debt,  nor  did  he 
keep  down  the  annuities.  And  the  question  was,  whether  there  was  a 
lien  on  the  estate  for  the  debt  or  annuities.  Lord  Eldon  relied  upon  the 
circumstance  of  silence  as  to  the  debt,  and  the  indemnity  taken  against 
the  annuities,  which  he  considered  very  important;  he  waQ  persuaded 
that  A.,  in  regard  to  the  annuities,  intended  to  rely  entirely  upon  C.'s  per- 
sonal security,  and  that  that  was  the  conception  of.C.  also.  He  thought 
it  material  that  the  purchase  was  of  the  reversion  only  expectant  upon 
A.*s  life.  The  value  agreed  to  be  given  for  the  annuities,  must  have  va- 
ried from  time  to  time.  It  was  impossible ;  it  was  not  natural  to  suppose 
that  A.,  selling  to  C.  for  the  price  of  annuities,  the  reversion  which  might 
not  take  effect  in  possession,  until  all  the  annuitants  were  dead,  relied  on 
that  reversion,  in  addition  to  the  indemnity  by  the  bond  given  by  C.  for 
the  price  which  was  originally  secured  by  mortgage  to  C,  as  if  actually 
paid.  He  considered  it  difficult  to  ascertain  for  what  sum  the  lien  should 
be  -f  it  could  not,  in  justice,  be  for  the  original  sum.  Was  it,  he  asked, 
for  future  payments,  in  which  case  one  sum  being  paid,  it  would  not  at- 
tach ;  another  sum  not  being  paid,  it  would  attach ;  a  charge  upon  the  re- 
version arising  accordingly,  as  these  payments  were  or  were  not  made  t 
Lord  Eldon  thought  that  such  an  inference  could  not  be  drawn,  because 

[2]  Sugden  (3  Sug.  on  Vend.  p.  129)  remarks,  "  There  was  great  diffi- 
culty in  the  way  of  Lord  Eldon*s  opinion,  for  he  admitted  that  the  incen- 


RIGHTS  OP  VENDOR  AND  PURCHASER.  'SSO 

•And  it  was  decided,  in  the  same  case,  by  Lord  Eldon,  ^^''"p-  "^' 
that  the  nature  of  the  transaction  may  show  that  the  lien  tomaS  to 

only  piurt  of 
unpaid 
the  oonveyance  was  executed  without  the  least  notice  of  such  an  inten*  money. 

tion ;  and  although  the  security  taken  was  not  of  itself  sufficient  to  ex- 
clude the  purpose  of  such  a  lien,  yet  the  nature  of  the  subject,  connected 
with  the  fact  of  that  security  taken,  was  decisiye  proof  against  such  an 
intentioni  and  accordingly  A.  and  0.  joined  in  conveying  to  the  third 
party  to  secure  annuities,  without  the  least  reference  to  such  an  intention. 


tion  was  the  same,  both  as  to  the  debt  and  the  annuities,  but  with  regard 
to  the  former -he  thought  the  law  well  settled,  and  he  established  the  lien 
to  that  extent    Now,  as  to  the  annuities,  there  seems  to  have  been  no 
real  difficulty  in  regard  to  the  sum  for  which  the  lien  ought  to  have  been, 
if  one  had  existed,  for  as  between  A.  and  C.  the  value  was  an  agreed 
sum,  wkicA  formed  part  of  ihe  pwchase  money ;  and  the  lien,  therefore, 
would  properly  have  been  for  that  sum,  although  that  sum  would  have 
been  a  security  only  for  the  amount  of  the  annuities  unpaid.    The  nature 
of  the  subject,  viz.,  an  annuity,  presents  no  more  difficulty  in  raising  a 
charge  for  it  by  lien,  than  in  securing  it  by  an  express  charge.    The  ap- 
parent difficulty  from  a  bond  being  taken  for  the  annuities  and  none  for 
the  debt,  is  readily  explained  by  the  circumstance  that  C,  the  purchaser, 
was  expected  to  pay  the  debt  at  once,  according  to  his  undertaking, 
whereas  the  annuities  were  necessarily  a  continuing  incumbrance,  and 
therefore  a  bond  was  taken  against  them ;  but  a  bond  does  not  discharge 
the  lien.    The  reversion  was  not  a  fitter  security  for  the  debt  than  for 
the  value  of  the  annuities ;  it  was  only  available  for  either  by  a  sale,  but 
it  was  more  likely,  if  not  sold,  to  become  available  in  possession,  for  con- 
tinuing incumbrances,  like  annuities,  than  for  a  present  debt.    When  the 
bond  was  given,  it  is  clear  that  the  lien  in  effect  existed,  or,  in  other 
words,  that  the  estate  in  the  hands  of  C,  as  mortgagee,  would  have  been 
bound  to  answer  the  annuities,  or  if  A.  paid  them,  C.  could  not  recover 
the  mortgage  money.    For  the  case  was  simply  this :  A.  mortgaged  to  0. 
for  a  sum  the  agreed  value  of  the  annuities,  and  C,  who  was  to  pay  the 
annuities,  gave  a  bond  of  indemnity.    If  the  transaction  had  stopped  there, 
and  C.  had  not  paid  the  annuities,  he  could  not  have  recovered  the  value 
of  them  under  his  mortgage,  for  he  had  not  paid  the  money  or  the  annui- 
ties, and  therefore  was  not  a  mortgagee  for  the  amount.    Now,  when  the 
mortgage  was  turned  into  a  purchase,  the  lien  for  the  debt  was  held  to 
remain,  and  why  not,  for  the  value  of  the  annuities  1    As  a  mortgagee, 
C.  was  a  purchaser,  frro  tanto.    Was  the  lien  to  cease  because  he  became 
wrholly  the  purchaser  1    The  consideration  still  remains  unpaid,  and  no 
intention  was  expressed  to  alter  the  relation  of  the  parties  as  to  the  secu- 
rity for  the  sums  due,  and  yet,  according  to  the  opinion  expressed,  A.  re- 
turned Us  lien  for  the  debt  only,  but  lost  his  lien  or  security,  for  the  value 
of  the  annuities.    It  may  therefore  be  doubted  whether  Lord  Eldon  came 
to  the  best  conclusion  in  Madsreth  v.  Symmons;  but  he  did  not  express 
his  intention  to  overrule  Tardiff  v.  Scrughan ;  and  an  examination  of 
the  grounds  of  the  opinion  expressed  by  Lord  Eldon,  would  seem  to  show 
that  that  case  is  capable  of  being  supported  upon  principle." 
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^^p-  ^^'  is  to  subsist  as  to  part  of  the  unpaid  purchase-money,  but 

not  as  to  the  residue, 
preramabia       And  as  taking  a  substantive  and  independent  security 
«J«rwg    destroys  the  lien,  not  by  virtue  of  any  technical  rule  but 
buued.        merely  by  indicating  the  intention  of  the  vendor,  the  lien 
may,  notwithstanding  the  security,  be  preserved,  either  by 
express  agreement,  or  by  any  expressions  negativing  the 
presumable  intention  to  abandon  it ;  e.  g-.,  a  stipulation 
that  the  estate  shall  not  be  sold  until  the  money  is  paid, 
or  with  the  consent  of  the  vendor  and  the  surety  :(fn)[l] 
and,  on  the  other  hand,  the  intention  to  abandon  the  lien 
in  cases  where  only  a  note  or  bond  is  taken,  may  be  evi- 
denced by  a  parol  express  agreement  (n)  or  by  any  ex- 
pressions inconsistent  with  its  continuance ;  e,  g,^  expres- 
sions referring  to  a  resale  of  the  property  before  the  time 
fixed  for  payment  of  the  amount  due  to  the  vendor.(o) 
uevhow        Where  a  vendor  joined  in  a  deed  by  which  the  pur- 
^^\**"'^  chaser  mortgaged  the  estate  to  a  third  party  who  advanced 
part  of  the  purchase-money,  he,  of  course,  was  held  to 
have,  as  against  such  mortgagee,  no  lien  for  the  unpaid 
balance  :(p)[2]  so,  where,  upon  a  purchase  by  trustees,  the 

(m)  EUiott  V.  Edwards,  3  Bos.  &  P.  181. 
in)  1  Sim.  &  St.  445. 
{o)  See  Ez  parte  Parkes,  1  G.  &  J.  228. 
Ip)  Coodv.  Pollard,  9  Pri.  544. 


[1]  In  the  case  here  cited,  the  vendor  assigned  a  leasehold  estate  to  the 
purchaser,  upon  payment  of  part  of  the  purchase  money.  The  purchaser 
and  another  person  as  his  surety,  covenanted  by  the. assignment  for  pay- 
ment of  the  residue  of  the  purchase  money  ]  and  in  the  assignment  vas 
contained  a  proviso,  that  the  estate  should  not  be  assigned  until  all  the 
money  was  duly  paid,  without  the  joint  consent  of  the  vendor  and  the 
surety.  Lord  Alvanley  was  of  opinion  that  the  vendor  had  an  equitable 
lien,  and  that  till  the  money  was  paid,  equity  would  not  compel  a  speci- 
fic performance  of  any  agreement  by  the  assignee  for  sale  of  the  estate. 
The  purchaser  and  his  surety,  for  themselves  and  their  assigns,  core- 
nanted  for  the  pa3rment  of  the  money,  and  there  was  a  proviso  that  the 
purchaser  should  not  assign  until  that  money  had  been  paid  without  the 
consent  of  the  seller  and  the  surety.  Did  not  that,  he  asked,  create  an 
equitable  incumbrance  ?  He  thought  that  a  court  of  equity  would  hold 
it  so,  though  he  did  not  know  that  it  would  be  binding  at  law. 

[2]  In  the  same  case,  it  appeared  that  several  persons  agreed  to  join 
with  the  purchaser  in  bonds,  to  secure  the  residue  of  the  purchase  money, 


*  ^ 
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vendor,  knowing  the  money  to  be  trust  money,' signed  the  ^^p-  ^^' 
usual  indorsed  receipt,  but  allowed  part  of  it  to  remain  in 
the  hands  of  one  of  the  trustees  without  the  knowledge  of 
his  co-trustees,  or  cestuis  que  trust,  he  was  held  to  hare 
no  lien  on  the  estate.(9) 

And  no  lien  will  be  assumed  in  favor  of  parties  who  NoMim. 

*  piled  in  fiiu 

are,  by  law,  disqualified  from  holding  such  au  interest  in  ^^i^^ 
real  estate.(r)  p^<»- 

*A  vendor's  lien  can  only  be  enforced  by  suit  in  equity ;  .,  1      y 
and  he  cannot,  at  the  same  time,  sue  in  equity,  and  bring. ^^*'* 
an  action  at  law  upon  any  bond  or  other  security  which  SSS^  al 
he  may  have  taken  for  payment  of  the  money;  but  if  he  Sjji^'" 
fail  in  one  remedy  he  may  resort  to  the  other.(*) 

Where  the  vendor  conveys  the  estate  to  the  purchaser,  bapretee- 
and  takes  a  reconveyance,  by  way  of  mortgage,  for  secur-  puichaaer** 
ing  payment  of  part  of  the  purchase- money,  his  lien  ap-  JJ^^ 
pears  to  render  the  existence  of  judgments  against  the  JJiSSS?!?^ 
purchaser  immaterial.  °^'***2i 

A  vendor,  having  given  the  usual  release  in  the  body  vmddfmr' 
of  the  conveyance  for  the  purchase-money,  cannot  brmg  miKaiei^  .. 
an  action  for  interest  which  has  been  omitted  to  be  paid  ^, 
through  an  error  of  calculation.(^)[l]  * ;     '*"* 

{q)  While  v.  Wakefield,  7  Sim.  401. 

(r)  Harrison  v.  Southcote,  2  Ves.  389,  393;  and  see  15  Ves.  337. 

(5)  Barker  v.  Smark,  3  Beav.  64. 

(0  Harding  v.  Ambler y  3  Mee.  &  W.  279. 

and  the  agreement  was  recited,  and  they  were  made  parties  to  the  deed 
executed  upon  the  sale,  although  it  is  not  stated  in  the  report  whether 
they  entered  into  any  covenant  by  the  deed. 

[1]  See  Oneale  v.  Lodge,  3  Har.  &  M'Hen.  433 ;  HamOion  v.  MP  Quire's 
ex*rs.j  3  Serg.  &,  Rawle,  355 ;  Jordon  t.  Cooper,  3  Serg.  Sl  Rawle,  564, 
570 ;  Weigley'i  adnCr.  y .  Weir,  7  Serg.  ^  Rawle,  309 ;  Wilkinson  v.  Scott, 
17  Mass.  Rep.  259 ;  Shephard  v.  lAUle,  14  John.  Rep.  210;  Bowen  y.  BeU, 
20  John.  Rep.  338 ;  Pritchard  v.  Braum,  4  N.  H.  Rep.  379 ;  Morse  y.  Skat- 
tuck,  4  N.  H.  Rep.  229 ;  Hutchinson's  admCr  and  heirs  y.  Sinclair,  7  Mon- 
roe, 291,  293 ;  GuOy  y.  GrMs,  1  J.  J.  Marsh.  388,  389,  390;  Spiers  r. 
CUi^s  admWs,,  4  Hawks,  22;  Graves  y.  Cwrttr,  2  Hawks,  576 ;  Smiik  y. 
Ami:^  es^r.,  3  Hawks,  469 ;  Dixon  y.  SunggeU,  1  Har.  &.  John.  252 ;  Slede 
A.  Adams,  1  Greenl.  Rep.  1 ;  Emery  v.  Chase,  5 Greenl.  Rep.  232 ;  Scher- 
nurhom  y.  Vanderkeyden,  1  John.  Rep.  139 ;  Maigeley  y.  Hayner,  7  ib. 
341 ;  Belden  y.  Seymour,  8  Conn.  Rep.  304 ;  Lingan  y.  Henderson,  1 
Bland's  Ch.  Rep.  249 ;  Watstm  v.  BUUne,  12  Serg.  dt  Rawle,  131, 137, 
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Chap.  XIV.'  ^2.)  Whether  the  vendor  fuzs  any  remedy  if  estate  has 
been  sold  at  an  undervalue ; — or  more  has  been  con- 
veyed than  was  i7Uended.[2] 

JJ>ect°ofJdi.      The  vendor,  after  conveyance,  has  no  remedy,  if  the 
Sum"©?     property  prove  to  be,  either  as  respects  quantity  or  quality, 


value  of  tiM 
property ; 


138 ',  Cwnry  v.  LyUs,  2  Hill's  Rep.  404 ;  0€irreU  v.  Stewart,  1  McCord's 
Rep.  514 ;  Steele  v.  WorikingUm,  2  Ham.  Rep.  182  \  dark  v.  Brown,  1 
Root's  Rep.  77 ;  HanTiak  v.  Wadsworth,  ib.  458 ;  Cone  v.  TVacy,  ib.  479  ; 
WJdtheck  y.  Whiibeck,  9  Cowen's  Rep.  266,  270 ;  Stoisker  v.  Swisher's 
admW.,  1  Wright's  Rep.,  755,  756 ;  Goodwin  v.  Gilbert,  9  Mass.  Rep.  310 ; 
Pimerof  y.  Winshipy  12  ib.  514 ;  Harvey  y.  Alexander,  1  Rand.  Rep.  219 ; 
Eppear  v.  Randolph,  2  Call's  Rep.  103 ;  Jack  v.  Dougherty,  3  Watts'  Rep. 
161 ;  Jones  y.  Sasser,  1  Dey.  &  Batt.  452. 

•{!^  There  is  a  marked  distinction  between  ignorance  of  law  and  igno- 
rance of  fact  It  is  a  settled  maxim  that  the  former  does  not  excuse ;  the 
law  only  aiding  those  who  are  negligent,  and  not  those  who  slumber  oyer 
their  rights.  But  no  person  can  be  supposed  acquainted  with  all  matters 
of  fact ;  neither  is  it  possible  by  any  degree  of  diligence,  in  all  cases  to 
obtain  that  knowledge.  Consequently  ignorance  of  a  fact  does  not  imply 
culpable  negligence.  And  it  seems,  if  a  party  has  forgotten  facts,  he  will 
be  held  excusable,  because,  under  such  circumstances,  he  acts  under  the 
like  mistake,  as  if  he  had  neyer  known  the  facts.  1  Story's  £q.  Juris. 
140;  9  Mees.  &  Wels.  54,  58,  cited. 

To  entitle  the  party  to  relief  on  the  ground  of  ignorance  or  mistake  of 
facts,  the  facts  must  be  material  to  the  act  or  contract.    For  though  there 
may  be  an  accidental  ignorance  or  mistake  of  a  fact,  yet  if  the  act  or  con- 
tract is  not  materially  affected  by  it,  the  party  claiming  relief  will  be  de- 
nied it.    Hence,  if  A.  were  to  sell  an  estate  to  B.,  whose  location  was 
well  known  to  each,  and  they  mutually  belieyed  it  to  contain  twenty 
acres,  and  in  point  of  fact,  it  only  contained  nineteen  acres  and  three- 
fourths  of  an  acre,  and  the  difference  would  not  have  yaried  the  purchase 
in  the  yiew  of  either  party ;  and  in  such  a  case  the  mistake  would  not 
be  a  ground  to  rescind  the  contract.    Ib.  sec.  141 ;  Smith  y.  Etfons,  1  Binn. 
Rep.  102;  Mason  y.  Pearson,  2  John.  Rep.  37.    Nor  is  the  ground  of  re- 
lief, in  such  cases,  the  mistake,  or  ignorance  of  material  facts  alone ;  bat 
the  unconscientious  adyantage  taken  of  the  party  by  the  concealment  of 
them.    If,  therefore,  A.  knowing  that  there  is  a  mine  in  the  land  of  B.,  of 
which  he  knows  that  B.  is  ignorant,  should  buy  the  land  without  disclos- 
ing the  fact  to  B.  for  a  price,  in  which  the  mine  is  not  taken  into  consid- 
eration, B.  would  not  be  entitled  to  relief  from  the  contract,  because  A., 
as  the  purchaser,  is  not  bound,  from  the  nature  of  the  contract,  to  make 
the  discoyery.    To  set  aside  such  a  transaction,  there  must  be  some  legal 
obligation  in  the  party,  to  make  the  discovery.    The  contract  wiU  not  be 
corrected  merely  because  a  man  of  nice  morals  and  honor  would  not  have 
entered  into  it.    It  must  fall  within  some  definition  of  fraud  or  surprise. 
"  It  would  appear,"  says  Kent,  (2  Kent's  Com.  p.  490, 491,)  "  that  human 
laws  are  not  so  perfect  as  the  dictates  of  conscience ;  and  that  the  sphere 
-  of  morality  is  more  enlarged  than  ttie  limits-of  ciyil  jurisdiction.    Tbexe 
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more  valuable  than  was  imagined  ;  for  instance,  where  <^*p-  ^'^- 
the  residue  of  a  lease,  of  which  twenty  years  were  in  fact 
unexpired,  was  sold  under  the  impression  that  only  eight 
years  were  to  run,  and  the  price  was  fixed  on  that  suppo-  • 
sition,  the  vendors,  although  trustees,  were  held  bound  by 
the  conveyance :  Lord  Cottenham,  in  affirming  the  de- 
cree of  V.  C.  Knight  Bruce  dismissing  the  vendors'  bill, 
observed,  "Suppose  a  party  proposed  to  sell  a  farm,  de- 
scribing it  as  'all  my  farm  of  200  acres,'  and  the  price 
was  fixed  on  that  supposition;  but  it  afterwards  turned 
out  to  be  250  acres,  could  he  afterwards  come  and  ask  for 

are  many  daties  that  belong  to  the  class  of  imperfect  oblig^atJons  which 
are  binding  on  conscience,  but  which  human  laws  do  not  and  cannot  un- 
dertake, directly  to  enforce.  But  when  the  aid  of  a  court  of  equity  is 
sought  to  carry  into  execution  such  a  contract,  then  the  principles  of 
ethics  have  a  more  extensive  sway.  And  a  purchase  made  with  such  a 
reservation  of  superior  knowledge,  would  be  of  too  sharp  a  character  to 
be  aided  and  forwarded  in  its  execution,  by  the  powers  of  the  court  of 
chancery.  It  is  a  rule  in  equity,  that  all  the  material  facts  must  be 
known  to  both  parties,  to  render  the  agreement  fair  and  just  in  all  its 
parts ;  and  it  is  against  all  the  principles  of  equity,  that  one  party  know- 
ing a  material  ingredient,  in  an  agreement  should  be  permitted  to  sup- 
press it,  and  still  call  for  a  specific  performance." 

If  the  vendee  is  in  the  possession  of  facts  which  will  materially  en- 
hance the  price  of  the  commodity,  and  of  which  he  knows  the  vendor  to 
be  ignorant,  he  is  not  bound  to  communicate  those  facts  to  the  vendor, 
and  the  contract  will  be  held  valid.  A  like  principle  applies  to  cases 
where  the  fact  is  equally  unknown  to  both  parties,  or  where  each  has 
equal  and  adequate  means  of  information,  or  where  the  fact  is  doubtful 
from  its  own  nature.  Hence,  where  there  was  a  contract  by  A.  to  sell  to 
B.  for  jC20,  such  an  allotment  as  the  commissioners,  under  an  inclosure 
act,  should  make  for  him ;  and  neither  party,  at  the  time,  knew  what  the 
allotment  would  be,  and  were  equally  in  the  dark  to  the  value ;  the  con- 
tract was  held  obligatory,  although  it  turned  out  upon  the  allotment,  to  be 
worth  JB900.    1  Story's  Eq.  Juris,  sec.  148,  149,  150. 

"The  general  grounds,"  says  Story,  (1  Story's  Eq.  Juris,  sec.  151,) 
"  upon  which  all  these  distinctions  proceed,  is  that  mistake  or  ignorance 
of  facts  in  parties,  is  a  proper  subject  of  relief  only  when  it  constitutes  a 
material  ingredient  in  the  contract  of  the  parties,  and  disappoints  their 
intention  by  a  natural  error ;  or  where  it  is  inconsistent  with  good  faith, 
and  proceeds  from  a  violation  of  the  obligations  which  are  imposed  by 
law  upon  the  conscience  of  either  party.  But  where  each  party  is 
equally  innocent,  and  there  is  no  concealment  of  facts,  which  the  other 
party  has  a  right  to  know,  and  no  surprise  or  imposition  exists,  the  mis- 
take or  ignorance,  whether  mutual  or  unilateral,  is  treated  as  laying  no 
foundation  for  equitable  interference.  It  is  strictly  Damnum  absque  in- 
juna. 
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^^^^'  ^^'  a  reconveyance  of  the  farm  or  payment  of  the  •difference? 
Clearly  not;  the  only  equity  being  that  the  thing  turns 
out  more  valuable  than  either  of  the  parties  supposed. 
«      And  whether  the  additional  value  consists  in  a  longer 
term  or  larger  acreage  is  immaterial.''(ii) 
of  wfinS?^      Nor,  where  several  persons  have  joined  in  conveying 
Mt  thtttin.    an  estate  to  a  purchaser  for  a  full  consideration,  can  on^ 
of  them  be  afterwards  be  heard  to  say  that  he  was  under 
a  misapprehension  as  to  the  extent  of  hisi  interest  in  the 
property.(t7) 
t^^not     ^"*  ^^^  above  cases  must  be  distinguished  from  those 
btendeUio    ^heje  (hc  conveyance,  by  mistake,  comprises  more  than 
irt^con.  g^^^^  party  intended  to  deal  with  \{w)  as  if,  upon  a  con- 
tract for  sale  of  farm  A.,  the  conveyance  were  by  mistake 
to  include  lands  parcel  of  farm  B. ;  the  difference  between 
the  cases  is  this,  viz.j  that  in  the  latter  the  parties  never 
intended  to  deal  with  the  property  which  was  conveyed ; 
while,  in  the  former,(x)  "  the  vendors  did  intend  to  sell  all 
their  remaining  interest  in  the  lease,  but  by  their  own 
mistake  they  misdescribed  what  that  interest  was^  :(y)  so, 
in  the  case  put  by  Lord  Cottenham,  the  vendor  would 
really  intend  to  sell  the  entire  farm,  and  the  only  mistake 
would  be  as  to  the  quantity.    We  may  here  remark,  that 
at  law,  evidence  cannot  be  received  to  contradict  the  con- 
veyance by  showing  that  property,  which  would  prima 

(u) '  OkiU  V,  WMUaker,  2  PhiU.  338. 

(f)  Mald€ny.  MerickOT  Mernl^Q  A\k.  &i  MaTsKaUy.  CoOeU,  I  Y.^C- 
232 ;  and  see  also  Stwrge  v.  Starr,  2  Myl.  &,  K.  195,  where  a  voman,  who 
had  a  life  interest  settled  to  her  separate  use,  joined  with  her  supposed 
husband  (who  was  in  fact  married  to  another  woman)  in  assigning  it  to 
a  purchaser,  and  was  held  bound  by  the  assignment :  as  to  which  it  is 
difficult  to  understand  how  any  fair  question  could  be  raised,  since  the 
woman  assigned  the  property  not  quA  afemt  covert^  but  as  being  in  i^aid 
thereto,  a.  feme  sole,  in  contemplation  of  a  court  of  equity. 

(iff)  Tyler  v.  Beversham,  Rep.  t.  Finch,  80 ;  see  Beawmant  ▼.  Bnmlef, 
Turn.  &.  R.  41 ;  Morass  v.  MarckUmess  of  Exeter ^  3  Myl.  dt  Cr.  SBi ; 
Mortimerr.  ShortaU,  2  Dru.  &  W.  363. 

(x)  OkiUv.  WkUtaker^uHsu^a. 

(y)  2  Phil.  341. 
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^facie  pass  under  general  words,  was  not  intended  to  be  ^^^^; 
included  in  the  purchase.(z)[l]  ^ 

If,  however,  the  vendor,  in  fixing  the  price,  have  alto-  or  if  vendor, 

ID  flxlSK 

gether  relied  upon  information  furnished  to  him  by  the  P'^'^^r'?' 
purchaser,  and  such  information  turn  out  to  have  been  inft>nnaUon. 
(even  unintentionally)  materially  incorrect,  this,  it  ap- 
pears, may  entitle  the  vendor,  even  after  conveyance  to 
have  the  contract  set  aside.(a)  *"« 

And  the  same  relief  has  been  afforded,  where  a  pur-  or  if  pnr- 
chaser  knowingly  obtained,  for  an  inadequate  considera-  und^.T^iu^ 

-  ,.,,,.  from  vendor 

tion,  a  conveyance  from  a  vendor  m  humble  circumstances  icnornm  or 
and  ignorant  of  his  rights,(6)  and,  in  other  cases,  where  ''^^^^^bcin* 
advantage  has  been  taken  of  the  vendor's  distress  to  pro-  Jjjj"^**''^**' 
cure  an  unfair  bargain.(c)    And  in  a  case  where  a  person, 
who  well  knew  the  value  of  the  property,  obtained  from 
a  young  man,  a  common  sailor,  lately  come,  ashore  and 
much  pressed  for  money,  an  estate  for  a  grossly  inade- 
quate price,  the  court,  even  as  against  the  devisees  of  the 
purchaser,  appointed  a  receiver  before  the  bearing.((2) 

{z)  Doe  d.  Norton  v.  Webster,  4  Per.  &  Da  v.  270. 

(a)  Carjmael  v.  Powis,  11  Jur.  158 ;  10  Beav.  36. 

{b)  Evajis  V.  UetoeUyn,  2  Bro.  C.  C.  150;  see  Groves  v.  Perkins^  6  Sim. 
S76;  and  Sturge  v.  Sturge,  14  Jar.  R.  159. 

(c)  See  Wood  v.  AJbrey,  3  Madd.  417;  Gordon  v.  Crawford,  and  other 
eases,  cited  Sug.  313. 

{d)  StUioeU  V.  WUkins,  Jac.  280 ;  see  F\irmer  r.  Farmer,  1  H.  L.  C.  724, 
where  the  vendor  was  deaf  and  dumb,  but  under  the  circumstances  relief 
was  refused. 

[1]  Where  there  is  a  written  agreement,  it  is  presumed  to  embrace  the 
whole  sense  of  the  parties;  and  it  is  against  the  policy  of  the  common 
law,  to  add  to  or  vary  the  terms  of  such  an  agreement.  Courts  of  equity, 
however,  will  grant  relief,  upon  clear  proof  of  a  mistake,  notwithstand- 
ing the  mistake  is  to  be  made  out  by  parol  eiridence.  There  is  certainly 
great  danger  in  setting  aside  the  solemn  engagements  of  parties,  when 
redaced  to  writing  by  the  introduction  of  parol  evidence,  substituting  other 
material  terms  and  stipulations.  But  courts  of  equity  have  not  hesitated 
to  entertain  jurisdiction  to  reform  all  contracts  where  a  fraudulent  sup- 
pression, omission,  or  insertion  of  a  material  stipulation  exists,  notwith- 
standing it,  to  some  extent,  breaks  in  upon  the  uniformity  of  the  rule  as 
to  the  exclusion  of  parol  evidence,  to  vary  or  control  written  contracts, 
deeming  such  cases  to  be  proper  exceptions  to  the  general  rule.  See  1 
Story's  £q.  Juris,  sec.  154. 
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It  was  laid  down  by  Lord  Lanffdale  in  a  recent  case,(^) 
tbat  a  man  who  is  in  distress  may  nevertheless  contract ; 
and  if,  being  in  distress,  he  procure  other  persons  to  con- 
sent to  an  agreement  which  he  would  not  himself  have 
requested  or  consented  to  if  he  had  not  been  in  distress, 
and  afterwards  successfully  urges  and  obtains  the  per- 
formance of  that  agreement,  and,  after  that,  acquiesces 
for  a  length  of  time  in  the  performance,  without  any  no^ 
tice  *of  dissatisfaction  or  complaint,  he  is  not  entitled  to 
set  aside  the  transaction  on  the  mere  ground  of  his  poverty 
or  distress,  in  the  absence  of  any  deception  or  fraud  proved 
to  have  been  practised  on  him. 

We  shall  hereafter  see(/)  that,  upon  the  purchase  of 
an  estate  in  possession,  mere  inadequacy  of  consideration^ 
unless  shown  to  be  the  result  of  fraud,  surprise,  misrepre- 
sentation, or  improper  concealment  on  the  part  of  the  pur- 
chaser, will  be  no  defence  even  to  a  suit  for  specific  per- 
formance, unless  the  inadequacy  be  so  great  as  in  itself 
to  furnish  evidence  of  fraud  ]{g)  and  a  stronger  case  than 
what  would  suffice  as  a  defence  to  a  suit  for  specific  per- 
formance, would  be  necessary  to  enable  the  vendor  to  re- 
scind the  contract  after  conveyance.(A)[L] 

A  distinction  has  been  made  between  cases  where  the 
consideration  was  for  a  stated  sum,  and  for  an  uncertain 

(/r)  Knigkt  Y.  Marjoribai^s,  11  Beav.,  see  p.  349. 

(/)  /n/r«,  Ch.  XVIII. 

C;')  See  Rice  v.  Gordon,  11  Beav.  365. 

(A)  See  Sug.3l2,3U;  Vigers  v.  Pike,  8  CI.  &  Fin.  645;  Playfardv. 
Playford,  4  Ha.  546 ;  Bellamy  v.  SaHne,  2  Ph.  425 ;  Wilde  v.  Gibson,  1  H. 
L.  C.  617.  Lord  Eldon  seems  to  have  entertained  a  different  opinion,  see 
CoUs  V,  Trecothic,  9  Ves.  234. 


[1]  Inadequacy  of  consideration  is  not,  of  itself,  a  distinct  principle  of 
relief  in  equity.  The  consideration,  be  it  more  or  less,  supports  the  con- 
tract. The  value  of  a  thing  is  what  it  will  produce ;  and  it  admits  of  no 
precise  standard.  It  must  be,  in  its  nature,  fluctuating,  and  it  will  de- 
pend upon  a  variety  of  considerations.  One  man,  in  the  disposal  of  his 
property,  may  sell  it  for  less  than  another  would.  He  may  sell  it  under 
a  pressure  of  circumstances,  which  may  induce  him  to  part  with  it  ai  a 
particular  time.  Still,  however,  there  may  be  such  an  inadequacy  in  a 
bargain  as  to  demonstrate  some  gross  imposition,  or  some  undue  influ- 
ence ;  and,  in  such  cases  equity  interferes  on  the  ground  of  fraud.  See  1 
Story's  Eq.  Juris.,  sees.  245, 246. 
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amount,  e.  g.,  a  life  annuity ;  but  it  seems  doubtful  whether  ^'*"*p-  xiv. 
this  is  sustaiuable.(t) 

But  there  is  a  well  recognized  distinction  between  sales  pwunciion 

o  in  cams  of 

of  estates  in  p)ossession  and  estates  in  reversion  ;  and  on  •J^^^jJi"*'^ 
sales  of  the  latter  description,  if  effected  by  private  con- 
tract, mere  inadequacy  of  consideration  will  enable  the 
court  to  decree  a  re-conveyance;  and  the  onvs probandi  SJSiiieJoa 
does  not,  as  in  ordinary  cases,  rest  with  the  plaintiff  seek-  p"«**»*«'- 
ing  to  impeach  the  sale,  but  with  the  defendant. (^^) 

And  this  relief  will  be  afforded  where  a  small  part  of  [*355] 
the  property  is  in  possession  and  the  bulk  is  'reversion-  wware*"'^'. 
ary :(/)  but  not  where  the  tenant  for  life  concurs  with  rer«ioii»ry 

,  .  ,,  i.'rr  r  ^^ihin  the 

the  immediate  reversioner,  so  that  the  sale  is,  m  effect,  ol  mie. 
an  estate  in  possession  ;(m)  nor  where  the  sale  is  made 
by  a  vendor  entitled  to  what  is,  substantially,  an  estate  in 
possession,  and  to  the  ultimate  reversion,  subject  only  to 
an  intervening^  life  estate  ;(n)  nor  where  the  contract  is 
entered  into  between  a  tenant  and  the  person  entitled  to 
the  reversion  and  to  the  rents  during  the  term  ;(o)  and 
relief  will  be  more  sparingly  afforded  where  the  reversion 
is  subject  to  an  almost  incalculable  contingency,  as  where 
it  is  expectant  on  the  death,  without  issue,  of  a  tenant  for 
life  aged  sixty  three  and  unmarried  ;(p)  although  the  ex- 
istence of  such  a  contingency  is  no  absolute  protection  to 
a  purchaser  at  an  undervalue.(5r) 

And  the  relief  is  afforded,  as  well  to  the  mere  owners  £*ieiMiowof 

(t)  FiVie /;i/ra,  Ch.  XVIII. 

(it)  See  CoUs  v.  Trecothic,  9  Ves.  246;  Ginoland  v.  De  Paria,  17  Ves., 
see  p.  24 ;  Hincksman  v,  Smith,  3  Russ.  433 ;  Kendall  v.  BeckeU,  2  Russ.  & 
Jdy\.,  see  p.  90 ;  Addis  v.  Campbell,  1  Beav.  see  p.  262. 

(0  Lard  Partnwre  v.  Taylor,  4  Sim.  182. 

\m)  Wood  T.  AJney,  3  Madd.  417 ;  see  Cooke  v.  BurUhaeU,  2  Dru.  &  W. 
165 ;  and  Sibbering  v.  Earl  ofBalcarres,  14  Jar.  753,  V.  C.  K.  B. 

(»)  Wardle  v.  Carter,  7  Sim.  490. 
,  (/>)  ScoU  V.  Dunbar,  1  Moll.  459. 

ip)  Bilker  v.  Bent,  1  Russ.  &  Myl.  224 ;  and  see  Whichcok  v.  Bamston, 
c:i -114  Sim.  202. 

(^)  See  Sug.  325 ;  Addis  v.  Campbell,  4  Beav.  401 ;  Davies  v.  Cooper,  5 
Myl.  &  Cr.  270 ;  Boothby  v.  Boothhy,  1  Mac.  dt G.  604;  Woodroffe  v.  Allen, 
1  H.  &  J.  73 ;  father  and  son,  when  dealing  with  a  third  person,  need  not 
be  represented  by  separate  solicitors,  £i.  C. ;  Cooke  v.  Burlchaellj  2  Dru.  db 
W.  165. 
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■Chap.  XIV.  of  reversionary  interests,(r)  as  to  heirs  dealing  with  their 
rerereionsas  expectancies ;  although  an  extraordinary  protection  is  af* 
pectant  hein  forded  to  the  latter  class  of  vendors.(«)[l] 
Relief afibni-      And  where  a  person  bought  a  reversion  at  a  gross  mk* 
vttb^u^'ha^^  dervalae  from  an  heir  in  distressed  circumstances,  and  re- 

eer  with  no* 

tice  noiwith-  sold  it  at  a  large  profit  to  a  sub-purchaser  who  bad  full 
untary  con.  notice  of  the  Original  fraud,  and  the  reversioner  being  still 

nrmauon  by 

nrenioner.  jn  distrcss,  joined  in  and  confirmed  the  resale,  but  nothing 
was  paid  or  secured  to  him  as  a  consideration  for  such 
concurrence,  the  transaction  was  set  aside  as  against  the 

(r)  Bawtree  v.  Watson,  3  Myl.  &  K.  339;  Davies  v.  Cooper,  5^jl  A 
Cr.  270;  Edwards  v.  Broumt,  2  Coll.  lOO;  see  SeuxU  v.  Walker,  13  Jur. 
1041. 

(0  Sag.  314. 

[1]  "In  treating  of  inadequacy  of  price,"  says  Sagden,  (Sag.  on  Vend, 
vol.  1,  p.  321,)  "  we  must  be  careful  to  distinguish  the  cases  of  reversion- 
ary interests,  the  rules  respecting  which,  especially  where  an  heir  is  the 
vendor,  depend  upon  principles  applicable  only  to  themselves,  and  not 
easily  definable.  The  heir  of  a  family,  dealing  for  an  expectancy  in  that 
family,  is  distinguished  from  ordinary  cases,  and  an  unconscionable  bar- 
gain made  with  him,  is  not  only  to  be  looked  upon  as  oppressive  in  the 
particular  instance,  and  therefore  avoided,  but  as  pernicious  in  principle, 
and  therefore  repressed.  There  are  two  powerful  reasons  why  sales  of 
reversions  by  heirs  should  be  discountenanced ;  the  one,  that  it  opens  a 
door  to  taking  an  undue  advantage  of  an  heir,  being  in  distressed  and 
necessitous  circumstances,  which  may  perhaps  be  deemed  a  private  rea- 
son :  the  other  is  founded  on  public  policy,  in  order  to  prevent  an  heir 
from  shaking  ofi*  his  father's  authority,  and  feeding  his  extravagances  by 
^  disposing  uf  the  family  estate.  Every  case  of  this  nature  most,  however, 
depend  on  its  own  circumstances ;  the  courts  profess  not  to  lay  down  any 
particular  rules,  lest  devices  should  be  framed  to  evade  them."  See  Os- 
good V.  Franklin,  2  Johns.  Ch.  Rep.  25 ;  Boynton  v.  Hubbard,  7  Mass.  Rep. 
112.  In  the  case  of  Butler  v.  Haskell,  4  Des.  Rep.  687,  the  chanceUor  re- 
marked, "  there  is  a  distinction  made  between  the  cases  of  young  hein 
selling  expectancies,  and  of  others,  which  I  am  not  disposed  to  sappoit. 
It  is  said  that  the  former  are  watched  with  more  jealousy,  and  mere  easily 
set  aside  than  others,  on  principles  of  public  policy.  This  was  certainly 
true  at  first ;  but  the  eminent  men  who  have  sat  in  chancery  have  giaidn- 
ally  applied  the  great  principles  of  equity,  on  which  relief  is  granted,  to 
every  case  where  the  dexterity  of  intelligent  men  had  obtained  bargains 
at  an  enormous  and  unconscientious  disproportion,  from  the  ignorance, 
the  weakness  and  the  necessities  of  others,  whether  yoang  heirs  or  noc** 
See  Fitch  v.  FUch,  8  Pick.  Rep.  480. 
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'subpurchaser,  on  repayment  of  the  price  paid  on  the  first  c'^p-  ^riv. 
purchase.(^) 

It  was  laid  down  by  the  court  in  deciding  a  modem  JSSJSi 
case,(tt)[l]  First,  that  this  extraordinary  protection  must  be  Jl"  h«r'Vf 
withdrawn  from  the  heir,  <^  if  it  shall  appear  that  the  ^t^o^ 
transaction  was  known  to  the  father  or  other  person  stand-  doii^  in 
ing  in  loco  parentis,  the  person,  for  example,  from  whom  saHOei. 
the  spes  successionis  was  entertsdned,  or  after  whom  the 
reversionary  interest  was  to  become  vested  in  possession, 
— even  although  such  parent  or  other  person  took  no  ac- 
tive part  in  the  negotiation,  provided  the  transaction  was 
not  opposed  by  him,  and  so  carried  through  in  spite  of 
him.    Secondly,  that  if  the  heir  flies  off  from  the  transac- 
tion, and  becomes  opposed  to  him  with  whom  he  has  been 
dealing,  and  repudiates  the  whole  bargain,  he  must  not, 
in  any  respect,  act  upon  it  so  as  to  alter  the  situation  of 
the  other  party,  or  his  property ;  at  least  that  if  he  does 
so,  the  proof  lies  upon  him  of  showing  that  he  did  so  un- 
der the  continuing  pressure  of  the  same  distress  which 
gave  rise  to  the  original  dealing." 

The  first  of  these  propositions  is  criticised  by  Sir  E.  ^^.f;^**" 
SugdeUj  who  observes  that  the  equity  is  that  of  the  JJJ»*»  *«»• 
son,(r)  not  of  the  parent ;  and  in  a  late  case(i4')  a  purchase 

(t)  Addis  y.  Campdellf  4  Beay.  401 ;  but  the  case  would  be  different  if 
the  sub-purchaser  had  no  notice  of  the  original  fraud,  even  although  he 
might  not  have  acquired  the  legal  estate ;  see  Nagk  y.  Bafltfr^  3  Drn.  &r 
W.  60 ;  see,  too,  Silfbering  y.  Earl  ofBulcams,  14  Jur.  753,  V.  C.  K.  B. 

(«)  King  y.  Hawlet,  2  Myl.  d&  K.  see  p.  473. 

(r)  Sug.  316. 

(w)  Edwards  y.  Browne,  3  Coll.  100;  and  see  Pla/tgford  y.  PUuifford^  4 
Ha.  546. 


[1]  In  this  case,  the  heir  was  not  relieyed,  although  after  a  treaty  for  a 
loan,  goods  to  the  yalue  of  80001.  were  sold  at  the  shop  prices  to  an  ex- 
pectant heir,  who  had  sold  his  only  immediate  proyision,  and  a  mortgage 
and  other  securities  were  taken  as  upon  an  actual  adyance  of  80001.  in 
money,  carrying  fiye  per  cent,  interest  from  the  time  of  sale,  althon^  it 
was  proyed  that  where  ready  money  was  paid,  a  rebate  of  five  per  cent 
was  allowed,  in  the  ordinary  way  of  trade,  by  the  defendant,  which  would 
haye  amounted  to  4002. ;  but  no  such  aUowance  was  made  to  the  plaintiiT, 
and  his  goods  were  detained  until  the  securities  were  perfected.  The 
goods  were  of  course  re-sold,  and  the  plaintiff  sustained  a  lose  of  about  00 
per  cent,  upon  the  transaction. 
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Chap.  xiT.  was  set  aside  upon  the  ground  of  inadequacy,  the  tenant 
for  life  being  herself  the  purchaser:  as  to  the  second  of 
the  above  propositions,  Sir  E.  Sugden  remarks,  that  with- 
out the  concluding  qualification  it  could  not  safely  be 
acted  upon.(2r)[3] 
f*357]  'The  question  of  adequacy  of  consideration  must  be 

^i2d^a.°  determined  with  reference  to  circumstances  as  existing  at 
termini.  ^  the  date  of  the  contract,  and  not  to  subsequent  events  :(y] 
it  was  formerly  held(z)  sufficient  to  avoid  the  transaction, 
that  the  price  paid  was  not  the  estimated  value  according 
to  the  tables  used  by  actuaries ;  but,  subsequent  decisions 
and  authorities  seem  to  have  established  the  more  reason- 
able doctrine,  that  the  market  value,  (which  is  generally 
about  two-thirds  of  the  estimated  value,(a)[l]  is  alone  to 

(z)  Sug.  316.  As  to  transactions  in  the  nature  of  family  arrangements 
between  father  (tenant  for  life)  and  son  (tenant  in  tail,)  see  Bellamy  v.  S^ 
Hne,2Fh.^^,LordAldboroughv.7\ye,'IC\.SLFhi.^3e',  Cookev.Bwiek- 
aellf  2  Dru.  &  W.  165 ;  see  also,  as  to  family  arrangements  generally, 
Fhrmer  v.  Farmer^  1  H.  L.  C.  734 ;  and  Perzst  v.  Persse^  7  CI.  Sl  Fin.  279 ; 
Wesiby  y.  Westby^  2  Dru.  &  W.  502;  such  arrangements  are  exempt  from 
the  strict  rules  applicable  to  cases  between  ordinary  vendors  and  par- 
chasers  :  see  a  case  of  such  an  arrangement  being  set  aside,  Stnrge  t. 
Stwrge^  14  Jur.  159. 

(y)  GiywlandY,DeFaria,llYes.^. 

{z)  S.  C.  s  and  see  Peacock  v.  Evans,  16  Yes.  512. 

(a)  See  Potts  v.  CvrHs,  You.  543. 

[3]  "  The  knowledge  of  the  parent,"  says  Sugden,  (1  Sug.  on  Yend.,  p. 
3^,)  "  may,  under  some  circumstances,  remove  one  of  the  objectio(Ds  to 
such  a  transaction,  but  the  others  might  still  remain.  The  atm  is  entitled 
to  be  relieved,  although  his  father  may  witness  his  ruin  with  indifference. 
It  is  the  son's  equity,  although  partly  grounded  on  public  policy.  In  ma- 
ny cases,  the  person  standing  in  loco  parentis^  or  from  whom  the  spes  sue- 
cessumis  is  entertained,  or  after  whom  the  reversionary  contract  is  to  be- 
come vested  in  possession,  may  be  more  than  indifferent  about  the  worldly 
prospects  of  the  expectant  heir.  Even  in  the  case  of  father  and  son,  how 
frequently  we  find  the  expectant  spendthriA  only  following  his  parent* s 
example !  The  second  rule,  without  the  concluding  qualification,  ooaki 
not  be  safely  acted  upon.  In  the  case  of  goods  substituted  for  money,  and 
a  security  given  over  the  buyer's  reversionary  property,  the  heir  may  ofo 
to  return  the  goods  if  the  seller  will  relinquish  the  securities.  If  the  offer 
is  refused,  and  the  heir  then  sell  them,  (which  is  simply  accompUshiii^ 
the  purpose  for  which  they  were  bought,)  it  would  not  be  poniUe  to 
maintain  that  he  had  forfeited  any  equity  which  he  originally  had  to  im- 
peach the  transaction.'' 

[IJ  In  the  case  here  cited,  the  bill  was  to  compel  a  transfer  of  some 
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be  regarded  :{b)  and,  on  a  bona  fide  sale  by  auction,  its  ^^p- ^'^- 
result  is  considered  in  itself  to  fix  the  market  value.(c)  In 
a  late  case,  where  the  market  value  appeared  to  have  been 
rather  better  than  1900/.,  and  the  price  paid  was  1700/., 
the  court  held,  that  the  inadequacy  was  sufficient  to  enti- 
tle the  vendor  to  relief.  (c2) 

It  was  held  in  a  modern  case,  that  where  goods  are  sold  ^^%  ^^' 
to  a  person  in  distressed  circumstances  by  a  tradesman,  fo^s^i^uSd 
who  knows  that  they  are  bought  merely  with  a  view  to  my'tappml 
raise  money  by  selling  them  again,  and  they  are  charged 
at  fair  and  reasonable  prices,  and  the  purchaser,  by  way 
of  security  for  the  price,  mortgages  his  reversionary  in^ 
terests  as  expectant  heir,  the  court  will  not  set  aside  the 
securities. (e)[2]    *ln  an  earlier  case,  a  bond,  given  for      [*36S] 

(6)  Lmd  Aldbortmgh  v.  TryCy  7  CL  &  Fin.  436 ;  Hineksman  y.  Smith,  3 
Ross,  see  p.  435 ;  Headen  v.  Rosher,  1  M'Clel.  &  Y.  89 ;  PoUs  v.  Cwrtis, 
You.  543;  WardU  v.  Carter,  7  Sim.  490;  see  SeweU  v.  Walker,  13  Jar. 
1041. 

(c)  SkeUyy.Nash,3M9M.232;  FbzY:Wri^JUy6UaddAll',LardAU' 
btmmgk  Y.  Trye,  7  CL  d&  Fin.  436. 

{d)  Edwards  y.  Browne,  2  Coll.  100. 

(e)  King  t.  ffamlet,  3  Myl.  dt  K.  456 ;  9  Bligh,  610 ;  see  Sir  E.  Sagden's 
remarks,  Sugden's  Law  of  Property,  65  et  seq. 

Stocks,  the  reversion  of  which  had  been  parchased  by  private  contract  by 
the  plaintiff.  The  purchase  was  made  in  1813  for  5502.  The  claim  was 
assisted  upon  the  allegation  of  undne  advantage,  which  was  abandoned, 
and  inadequacy  of  consideration.  The  plaintiff  examined  two  auction- 
eers, to  prove  the  value.  The  defendant  examined  two  actuaries,  an  auc- 
tioneer, and  a  land  agent ;  and  in  the  result,  the  purchase  was  supported. 
This  case,  for  the  first  time,  fairly  introduced  the  question  between  the 
conflicting  evidence  of  aactioneers  and  actuaries ;  or,  in  other  words,  be- 
tween the  market  price  of  reversions,  and  their  estimated  price  according 
to  the  tables. 

[3]  In  this  case,  the  heir  was  not  relieved,  although,  after  a  treaty  for 
a  loan,  goods  to  the  value  of  8002.  were  sold  at  the  shop  prices' to  an  ex- 
pectant heir,  who  had  sold  his  only  immediate  provision,  and  a  mortgage 
and  other  securities  were  taken  as  upon  an  actual  advance  of  8002.  in 
money,  carrying  five  per  cent,  interest  from  the  time  of  sale,  although  it 
was  proved  that  where  ready  money  was  paid  (and  here  the  security  car- 
rying interest  was  eqaal  to  ready  money)  a  rebate  of  five  per  cent  was 
allowed,  in  the  ordinary  way  of  trade,  by  the  defendant,  which  would 
have  amounted  to  4002. ;  but  no  such  allowance  was  made  to  the  plaintiff, 
and  his  goods  were  detained  until  the  securities  were  perfected.  The 
goods  were  of  course  re-sold,  and  the  plaintiff  sustained  a  loss  of  about 
60  per  cent,  upon  the  transaction* 
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Chap.  XXV,  siii^s  taken  up  to  sell  to  raise  money,  was  allowed  to  stand 
as  a  security  only  for  the  sum  really  raised ;(/)  but  the 
decision  turned  upon  the  transaction  being  a  loan  at  usu- 
rious interest :  the  transfer  of  goods  being  a  shift  or  cloak 
for  usury .(§■) 
SSlfaiSto      ^'  would  seem  that  where  fraud  has  been  practised  on 
Mt^uu*  ^  tenant  in  tail,  and  has  been  carried  into  effect  by  barring 
wide^t'^it  the  entail,  and  he  dies  without  issue,  and  without  con- 
^°!rh^'*  firming  the  transaction,  the  next  remainderman  may  file 

(/)  Barker  y.  Vansomtner,  1  Bro.  C.  C.  149. 
(^)  Per  Lord  Brougham,  C,  3  Myl.  ^  K.  485. 

The  court,  in  deciding  this  caae,  ]aid  down  two  propositions  as  incon- 
testible,  as  applicable  to  the  doctrines  of  equity  upon  the  subject  of  an  ex- 
pectant heir  dealing  with  his  expectancy.  1.  That  the  extraordinary  pro- 
tection given  in  the  general  case  must  be  withdrawn  if  it  shall  appear 
that  the  transaction  was  known  to  the  father,  or  other  person  standing  in 
loco  parentis ;  the  person,  for  example,  from  whom  the  spes  auecestidmis  was 
entertained,  or  after  whom  the  reversionary  interest  was  to  become  vest- 
ed in  possession,  even  although  such  parent,  or  other  person,  took  no  ac- 
tive part  in  the  negotiation,  provided  the  transaction  was  not  opposed  by 
him,  and  so  carried  through  in  spite  of  him.  3.  That  if  the  heir  flies  off 
from  the  transaction,  and  becomes  opposed  to  him  with  whom  he  has  been 
dealing,  and  repudiates  the  whole  bargain,  he  must  not,  in  any  respect 
act  upon  it,  so  as  to  alter  the  situation  of  the  other  party,  or  his  property ; 
at  least,  that  if  he  does  so,  the  proof  lies  upon  him  of  showing  that  he  did 
so,  under  the  continuing  pressure  of  the  same  distress  which  gave  rise  to 
the  original  dealing. 

Sugden  (3  Sug.  on  Vend.  p.  323,)  remarks  that  "  the  first  of  these  rales 
is  supported  by  no  previous  authority,  and,  as  a  general  rule,  cannot  be 
maintained.  The  knowledge  of  the  parent  may,  under  some  circumstan- 
ces, remove  one  of  the  objections  to  such  a  transaction,  bat  the  otheis 
might  still  remain.  The  son  is  entiUed  to  be  relieved,  although  his  father 
may  witness  his  ruin  with  indifference.  It  is  the  son's  equity,  although 
partly  grounded  upon  public  policy.  In  many  cases,  the  person  standing 
in  loco  parentis,  or  from  whom  the  spes  sticcessionis  ia  entertained,  or  after 
whom  the  reversionary  contract  is  to  become  vested  in  posaessicm,  may 
be  more  than  indifferent  about  the  worldly  prospects  of  the  expectant  heir. 
Even  in  the  case  of  father  and  son,  how  frequently  we  find  the  expectant 
spendthriA  only  following  his  parent's  example !  The  second  rule,  with- 
out the  concluding  qualification,  could  not  be  safely  acted  upon.  In  the 
case  of  goods  substituted  for  money,  and  a  security  given  over  the  buf- 
er's  reversionary  property,  the  heir  may  offer  to  return  the  goods,  if  the 
seller  will  relinquish  the  securities.  If  the  offer  is  refused,  and  the  heir 
then  sell  them— which  is  simply  accomplishing  the  purpose  for  which 
they  were  bought— it  would  not  be  possible  to  maintain  that  he  had  fi»r- 
felted  any  equity  which  he  originally  had,  to  impeach  the  tranaactioiL'' 
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a  bill  to  set  it  aside ;  butnotif  there  were  an  independent  crhap-  ^ov. 
intention  to  bar  the  entail,  and  the  fraud  applied  only  to  he  might 
some  part  of  the  transaction  distinct  from  that  object.(A)       ^^  '^^  ' 

When  relief  is  given,  the  conveyance  will  stand  as  a  ^^  ^j. 
security  for  the  principal  sum  and  simple  (but  not  com-  tonifef?^^ 
pound )(t)  interest; (A)  and  for  moneys  expended  by  him 
in  lasting  and  valuable  improvements,  and  interest ;(/)  he 
will,  of  course,  be  charged  with  what  he  has  actually  re- 
ceived, and  interest ;  and,  in  one  case,  where  he  had  re- 
ceived from  the  vendor  interest  on  the  purchase^money 
such  payments  were  held  to  have  been  in  reduction  of  the 
principal,  and  he  himself  was  charged  with  interest  upon 
them  \{m)  and  it  seems  doubtful  whether  he  will  not,  like 
a  mortgagee,  be  charged  with  what,  without  wilful  de- 
fault, he  might  have  received  :(n)  where  inadequacy  of 
price  is  the  sole  ground  for  the  interference  of  the  court, 
he  may  *be  allowed  his  costs  :(o)  but  slight  additional      r«359i 
circumstances  will  induce  the  court  to  refuse  them.(p) 

And,  of  course,  long  delay  and  clear(5r)  acquiesence  on  SS^b/ac 
the  part  of  the  vendor, — (and  this  notwithstanding  his  S?^^^ 
poverty,) — or  his  advised  c(mfirmation  of  the  purchase   ^ 
will  bar  the  right  to  relief  :(r)  and  we  may  here  remark, 
that  the  statement  of  consideration  in  the  conveyance  is 
not  conclusive,  but  any  additional  consideration,  not  in- 
consistent with  the  terms  of  the  deed,  may  be  established 
by  parol  evidence.(j)[l] 

(A)  See  BeOamy  y.  Sabine,  3  Ph.  425. 

(i)  aowlandY,Deraria,nyeB.90. 

(*)  S.  C. 

(0  Mwrray  v.  Palmer ,  3  Sch.  dt  Lef.  490.  * 

(m)  S.  C,  ib.  488. 

(?»)  See  Sug.  327,  and  the  judgment  in  Murray  v.  Palmer,  2  Sch.  ^  Lef. 
489,  against  snch  liability ;  but  see  conbra  the  decree,  iJb.  490. 

{p)  BaiDtiree  y.  Watson,  3  Myl.  dt  K.  see  p.  341,  and  earlier  cases  cited ; 
see  Sng.  326. 

(p)  Wood  y.  Abref,  3  Madd.  see  p.  424. 

{q)  See  Gerrard  v.  O'ReiUy,  3  Dm.  &  W.  414. 

(r)  Vide  supra,  pp.  25,  26 ;  and  see  Knight  y.  Marjoriha'nks,  11  Bear. 
982 ;  Farmer  v.  Farmer,  1  EL  L.  C.  724 ;  Sibbering  y.  Earl  of  BalcarreSj 
14  Jut.  753,  V.  C.  K.  B. 

is)  aifford  y.  TwrreU,  1  Y.  &  C.  C.  0. 138 ;  affirmed  9  Jnr.  633. 

[1]  The  difficulty  seems  to  be  in  detennining  what  constitntes  a  difoent 
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Chap.  XIV. 

(3  )  Vendor*s  rights  of  preemption  under  Lands  Clauses 

Consolidation  Acty  1845. 

Rights  of         By  the  Lands  Clauses  Consolidation  Act,  1845,  the  pro- 

|iro-emp-  /  /  * 

uon,  Ac.,  of  moters  of  the  undertaking  authorized  by  the  special  act, 

consideration,  or  a  consideration  which  cannot  stand  wUh  the  deed.    Some- 
times even  where  the  effect,  or  operation  of  the  deed,  as  such,  was  not  in 
question,  a  different  consideration  has  been  said  to  mean  one  of  a  different 
species ;  for  instance,  a  valuable  consideration,  where  the  deed  expresses 
merely  a  good  one,  &c. ;  and  that  proof  of  an  addiUoruU  consideration  of 
the  same  kind,  was  allowable.    So  on  the  other  hand,  it  has  been  con- 
tended, that  a  different  consideration  was  one  differing  from  that  express- 
ed, in  any  particalar,  even  in  amount.    It  seems  to  be  settled  that  where 
a  deed  expresses  a  consideration,  and  then  adds,  "  and  for  divers  other 
considerations  "  you  may  always  aver  and  prove  what  these  considera- 
tions really  were.    See  Mead  v.  Sieger ^  5  Porter's  Rep.  506 ;  Jones  v.  Sas- 
ser,  1  Dev.  &  Batt.  466 ;  Miller  v.  BagweU,  3  McCord's  Rep.  568 ;  Bene- 
dict V.  Lynch,  1  John.  Ch.  Rep.  270;  Jack  v.  Dougherty,  3  Watts'  Rep. 
155, 156, 157,  et  seq. ;  Maigley  v.  Haner,  7  Johns.  Rep.  343  ;  6  Monroe  Rep. 
291 .    So  where  no  consideration  is  expressed,  or  the  deeds  imports  to  have 
been  made  upon  divers  good  considerations,  you  may  prove  the  true  one, 
and  give  it  effect  accordingly.    So  where  a  blank  is  left  for  the  conside- 
ration.    Stevens  v.  Griffith,  3  Verm.  Rep.  448 ;  Hartly  v.  MAmUif,  4 
Yeates  Rep.  25 ;  Davenport  v.  Mason,  15  Mass.  Rep.  85 ;  WkUe  v.  Weeks, 
1  Pennsylv.  Rep.  486 ;  Wood  v.  Beach,  7  Verm.  Rep.  522. 

A  deed  importing  a  volwntary  conveyance  from  a  father  to  his  son,  was 
assailed  by  a  creditor  of  the  father  on  the  ground  of  its  having  been  given 
to  screen  the  property  from  being  made  liable  for  the  father's  debts.  The 
party  claiming  under  the  deed,  in  order  to  repel  the  fraud,  offered  to  show, 
among  other  things,  that  the  father  was  indebted  to  the  son,  in  an  amoont 
equal  to  the  value  of  the  property  conveyed.  The  court  held  the  evidence 
admissible,  on  the  ground  that  it  might  conduce  to  rebut  the  idea  offramd 
in  fact  or  the  intention  to  defraud.  The  father  it  said,  might  have  sold  the 
land  to  his  son,  or  a  stranger  for  a  valuable  consideration,  and  given  a 
goed  title  for  the  same,  although  his  debts  might  have  been  double  in 
amount,  to  the  value  of  his  property,  unless  his  creditors  had  acquired  a 
lien  upon  it.  It  would  have  been  no  fraud,  in  judgment  of  law,  against 
his  creditors,  for  him  to  have  paid  or^  and  left  the  others  unpaid.  Had 
the  evidence  been  offered  for  the  purpose  of  showing  that  the  deed  was 
given  for  a  valuable  consideration,  and  in  satisfaction  of  a  debt  due  from 
the  father  to  the  son,  and  not  for  the  consideration  of  love  and  afietien, 
as  expressed  in  the  deed,  it  might  well  be  considered  as  contradicting  the 
deed.  It  would  then  be  substituting  a  valuaHU  for  a  good  consideration, 
and  a  violation  of  the  well  settled  rule  of  law,  that  parol  evidence  is  ii 
admissible  to  annul  or  substantially  vary,  a  written  agreement.  Such 
not  the  object  of  the  evidence.  The  adverse  party  having  gone  into  proof 
of  circumstances  out  of  the  deed,  which  are  insisted  upon  as  evidence  of 
a  fraudulent  intention,  the  evidence  of  the  father's  indebtedness  to  his  son, 
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are  required,  within  the  periods  thereby  prescribed,  or  if,  ^^^-  ^^' 
no  period  be  prescribed,  within  ten  years  after  the  expi-  Tenders 
ration  of  the  time  thereby  limited  for  the  completion  of  gj^^, 
the  works,  to  sell  such  lands  as  shall  not  be  required  for  y^^^^ 
the  purposes  of  the  undertaking ;  and  such  superfious  .^rfluoai 
lands,  unless  they  be  situated  in  a  town,(^)  or  be  lands  ^^' 
built  upon  or  used  for  building  purpose^  -are  to  be  first 
o£fered  to  the  person  then  entitled  to  the  lands,  if  any, 
from  which  the  same  were  originally  severed;  or,  if  he 
'refuse,  or  for  six  weeks  neglect  to  signify  his  wish,  to      [*360] 
purchase  the  same  or  cannot  be  found,  then  to  other  ad-  . 
joining  owners ;  and  unless  a  sale  be  made  either  to  such 
person,  or  adjoining  owners,  or  some  other  person,  the  su- 
perfluous lands  remaining  unsold  at  the  expiration  of  such 
period  are  to  vest  in  and  become  the  property  of  the 
owners  of  the  land  adjoining  thereto,  in  proportion  to  the 

(t)  The  word  "  Town  "  has  been  held  to  mean,  the  space  on  which  the 
dwelling-houses  are  collected  so  near  each  other  that  they  may  be  said  to 
be  continoos ;  so  also  an  open  space  occupied  as  a  mere  accessory  to  the 
convenience  of  a  dwelling-hoose,  would  seem  to  come  within  the  term ; 
JSSUiot  v.  South  Devon  Railway  Company,  5  Rail.  Ca.  500. 

was  to  meet  the  presumption  thus  raised.  The  evidence  to  show  the 
fraud,  and  that  which  was  offered  to  repel  it  related  to  collateral,  and  in- 
dependent facts,  unconnected  with  the  deed,  and  could  not  therefore,  in  any 
manner,  vary  or  alter  its  terms.  Hinders  lessee  v.  Longworthy  11  Wheat. 
Rep.  199.  A  deed  assailed  on  the  ground  of  fraud,  against  creditors  ex- 
pressed a  money  consideration  which  had  never  passed ;  and  the  party 
claiming  under  it,  sought  to  support  it  by  proof  that  the  true  consideration 
was  marriage.  Held  that  this  could  not  be  done,  though  both  considera- 
tions were  valuable.  Befts  v.  TTie  Union  Bank  of  Maryland,  I  Harr.  & 
Gill,  175.  In  Virginia,  where  a  deed  purporting,  on  its  face,  to4iave  been 
made  in  consideration  of  "  natural  love  and  affection,''  and  also  of  "  one 
dollar,"  was  assailed  on  the  ground  of  fraud  as  against  creditors ;  held, 
that  parol  proof  of  other  valuable  considerations,  besides  the  nominal  one 
expressed,  was  admissible  to  sustain  it.  Harvey  v.  Alexander,  1  Rand. 
Rep.  219.  So  in  Ohio.  Stede  v.  Wortkingtan,  2  Ham.  Rep.  183, 185. 
In  Massachusetts  any  consideration  df  the  same  general  species,  may  it 
seems,  be  proved,  to  sustain  the  deed.  BuUard  v.  Briggs,  7  Pick.  Rep. 
533.  The  same  doctrine  prevails  in  Pennsylvania.  Jack  v.  Dougherty, 
3  "Watts'  Rep.  151.  See  Johns  v.  Church,  13  Pick.  557,  561 ;  Epper  v. 
Randolph,  3  Call's  Rep  103 ;  Duval  v.  Bibb,  4  Hen.  dt  Munf.  113 ;  Bil- 
dreth  V.  Sands,  2  John.  Ch.  Rep.  35 ;  BrackeU  v.  Wait,  6  Verm.  Rep.  436, 
437;  Brooks  v.  Maltbie  4  Stew.  St,  Porter,  96,  et  seq. 
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^^p-  "^-  extent  of  their  lands  respectively  adjoining  the  same  :{u) 
the  right  of  pre-emption  above  noticed  would  seem  not  to 
affect  a  contract  entered  into  with  a  third  party  for  the 
sale  of  superfluous  land,  if  the  offer  to  the  parties  entitled 
to  pre-emption  be  made  and  rejected  before  conveyance.(i7) 

(4.)  Vendor^s  Remedies  at  Law  and  in  Equity  on  pur- 

chaser's  covenants. 

We  have  already  seen  that  covenants  are  occasionally 
entered  into  as  well  by  the  purchaser  with  the  vendor,  as 
by  the  vendor  with  the  purchaser ;  and  that  such  cove- 
nants will,  in  equity,  bind  a  purchaser  who  accepts  the 
benefit  of  a  conveyance,  although  he  do  not  execute  it(v) 
IS'^^iSS^'      Covenants  entered  into  by  purchasers  are  of  three  des- 
cUMifled.     criptions ;  first,  such  as  relate  to  interests  possessed  or 
acquired  by  the  covenantee  in  the  purchased  land,  inde- 
pendently of  the  covenant ;  e.  g.^  a  covenant  to  pay  a 
rent-charge  issuing  out  of  the  land,  or  to  maintain  a  road 
over  it ;  secondly,  such  as  are  not  connected  with  any  such 
interests  in  the  purchased  land,  but  which  restrict  or  limit 
its  mode  of  enjoyment  by  the  purchaser  and  his  represen- 
tatives ;  e.  g.j  a  covenant  that  the  land  shall  not  be  built 
r*3611      ^V^^9  <>^  shall  be  built  on  only  in  a  particular  *manner ; 
and  thirdly,  covenants  relating  to  the  production  and  cus- 
tody of  the  title  deeds.(2;) 
Whether         As  rospocts  the  first  class  of  covenants,  it  appears  to  be 
rm  with  the  not  perfectly  clear(y)  whether  the  vendor  or  his  represen- 
tatives could  enforce  them  as  against  an  alienee  of  the 
land,  even  although  the  alienee  have  the  estate  of  the 
original«covenantor ;  and  where  this  is  not  the  case, — as 
where  in  a  conveyance  to  A.  in  fee,  to  such  uses  as  B. 
shall  appoint,  and  in  default  of  appointment  to  the  use  of 
B.  in  fee,  B.  covenants  with  the  vendor  for  payment  of 

rent,  and  then  conveys  to  C.  in  exercise  of  the  power  of 

• 

(«)  See  secu.  137, 198  and  139. 

(v)  London  and  Oroenwiek  RaUwof  Cempanf  v.  ChodckUdf  8  Jor.  456, 

V.  C  £L      • 

(«)  Fufe  «te|ira,  pp.  9S5,  966. 

(z)  See  Third  report  of  Real  Property  CommiadonerB. 

(y)  Ibid,  p.  &3 ;  bat  see  Sag.  730,  where  it  is  held  that  the  action  vill 
lie. 
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appointment,  no  action  will  lie  against  the  alienee  upon  ^^  ^^' 
ihe  covenant.(2?)[l] 

(z)  Roach  V.  Wadham^  6  East,  289 ;  and  see  Sng.  731,  an^  further  on 
Ihe  subject  of  privity  of  estate,  t»/ra,  p.  364. 

[1]  The  rent  charge  is  an  incorporeal  hereditament,  and  issues  out  of 
the  land,  and  the  land  is  bound  by  it ;  the  covenant,  therefore,  may  well 
ran  with  the  rent  in  the  hands  of  an  assignee ;  the  nature  of  the  subject 
which  savors  of  the  realty,  altogether  distinguishes  the  case  from  a  mat- 
ter merely  personal. 

The  real  property  commissioners  (third  report,  p.  53)  observe,  that  whe- 
ther the  burthen  of  such  covenants  runs  with  the  land,  so  that  an  action 
of  covenant  at  law  can  be  maintained  against  an  alienee,  seems  to  have 
been  lately  questioned.    It  has,  they  add,  sometimes  been  considered,  to 
depend  on  priority  of  estate,  that  is,  on  the  party  sought  to  be  charged, 
having  or  not  having  the  estate  of  the  covenantor.    They  then  refer  to 
the  case  cited  in  the  text,  and  observe  that  the  court  must,  in  that  case, 
have  considered  this  distinction  as  influencing  their  decision,  for  they 
suffered  it  to  be  argued  at  great  length,  which  would  have  been  unneces- 
sary, if  the  action  would  not  lie,  even  supposing  the  defendant  to  have 
had  the  estate  of  the  covenantor.    They  conclude  that  it  is  certain  that 
the  rule  of  law,  as  to  this  point,  is  not  very  clearly  laid  down  by  the  old 
text  books,  and  it  may  have  been  the  intention  of  the'judges  to  eonfine  the 
rule  to  covenants  entered  into  by  lessees.    There  is,  they  add,  no  doubt, 
^rround  for  distinction  between  covenants  by  lessees,  and  covenants  by 
the  owners  of  the  fee.    "  These  observations,"  says  Sugden,  (Sug.  on 
Yen.  vol.  2,  327,)  "  hardly  do  justice  to  the  opinion  of  the  court  in  Roach 
V.  WadkoMj  where  both  the  bar  and  the  bench  treated  it  as  clear,  that  the 
action  would  lie,  if  the  defendant  was  assignee.    Mr.  Abbott,  for  the  de- 
fendant, contended,  .that  the  deeds  operated  as  an  execution  of  the  power, 
and  not  as  a  conveyance  of  the  interest,  and  that  the  covenant  for  the 
payment  of  the  rent,  did  not  pass  (that  is  run)  with  the  estate ;  he  then 
argued  the  question  upon  the  power,  and  added,  that  though,  if  it  were 
considered  as  a  conveyance  by  the  releasee,  with  the  consent  of  the  first 
purchaser,  still  the  defendant  would  not  be  chargeable  in  the  action,  be- 
cause he  was  TUft  sued  as  the  assignee  of  the  first  purchaser.    Not  a  word 
escaped  him  as  to  the  non-liability  of  the  defendant  to  the  action,  if  he 
did  take  the  estate  of  the  first  purchaser,  and  yet,  that  would  at  once, 
have  settled  the  question.    Lord  EUenborough,  who  delivered  the  opinion 
of  the  court,  that  the  second  purchaser  took  under  the  power,  adverted  to 
covenants  entered  into  by  the  second  purchaser,  with  the  first  purchaser 
to  pay  the  rent  and  indemnify  the  latter  from  it,  and  observed,  that  the 
covenants  in  the  deed  of  conveyance  to  the  second  purchaser,  did  not 
appear  to  the  court  at  all  to  militate  with  their  construction ;  for  had  it 
been  the  intention  of  the  parties  that  the  second  purchaser  should  take  as 
assignee  of  the  first,  such  covenant  on  the  part  of  the  latter,  would  have 
been  less  necessary  than  if  he  were  intended  to  take  as  appointee ;  for  in 
the  former  case,  the  first  purchaser  would  have  had  some  security  that^ 

68 


361  EFFECT  OF  CONVEYANCE  ON  RELATIVE 

Chap,  xnr.      ^s  respects  covenants  of  the  second  class,  it  appears  to 

d?^«Sir  ^  extremely  doubtful(a)  whether  they  could,  at  law,  be 

teenforaSd^  enforced  against  an  alienee,  although  the  assigns  be  ex* 

4^^itu-    pressly  named  in   the  covenant  ;(6)  it  has  even  been 

no?c«.         doubted(c)  whether  an  alienee  with  notice  can  be  affected 

in  equity  by  a  covenant  which  would  not  bind  him  at 

law ;  but  the  contrary  doctrine  seems  to  be  warranted  by' 

the  earlier  authorities,  and  has  been  acted  upon  in  several 

recent  cases.((f)[l] 

(a)  See  third  report  of  Real  Prop.  Com.;  ^2  Myl.  &  K.  545;  and  £x 
parU  Ralph,  1  De  G.  219. 

{b)  Sed  alUer  in  the  case  of  a  demise;  Spencer's  case,  5  Rep.  16 ;  it  bat 
been  recently  decided  that  a  covenant  by  a  lessor  to  build  a  house  on  the 
demised  land,  or  to  indemnify  the  lessee  against  specified  liabilities,  will 
'      '  not,  at  law,  bind  the  assignees  of  the  reversion,  if  not  expressly  named : 

Doughty  V.  Bowman,  (in  error,)  Ezch.  Ch.,  affirming  the  judgment  of  the 
d.  B.,  11  GL  B.  444,  nor,  sembU,  even  if  named ;  see  judgment. 

ic)  KeppeU  v.  BaOey,  2  Myl.  dt  K.  517. 

Id)  Whatman  v.  Gibson,  9  Sim.  196;  Mann  v.  Stephens,  15  Sim.  377, 
affirmed  on  appeal,  379 ;  Tulk  v.  Moxhay,  11  Beav.  571 ;  8  Ph.  774 ;  and 
see  Hemiikgway  v.  Fenuindes,  13  Sim.  228;  Brislow  v.  Wood,  1  ColL 
480 ;  see  also  Schreiber  v.  Creed,  10  Sim.  9 ;  and  see  Sug.  749L 

he  would  not  be  caUed  upon  to  pay  this  rent  arising  from,  the  drewm- 
stances  of  the  second  purchaser  being  liable  to  be  sued  by  the  original  vendor. 
But  he  added,  that  whether  the  conveyance  were  intended  to  operate  in 
the  one  way  or  the  other,  these  covenants  were  fit  and  proper  for  the 
security  of  the  first  purchaser ;  for  if  the  second  purchaser  were  the  as- 
signee, and  liable  to  be  sued  in  covenant,  the  original  vendor,  if  the 
second  purchaser  did  not  pay  the  rent,  might  sue  the  first  purchaser  on 
his  covenant  to  pay  it ;  and  in  that  case,  the  second  purchaser's  covenant 
was  proper  for  the  first  purchaser's  indemnity ;  and  if  the  second  pur- 
chaser were  not  liable  to  be  sued  by  the  original  vendor,  and  it  wis 
nevertheless  the  intention  of  the  parties  that  the  second  purchaser  should 
pay  the  rent,  a  covenant  from  him  to  the  first  purchaser  to  pay  such  rent 
and  to  indemnify  the  first  purchaser  therefrom,  became  the  more  nece»> 
sary.  The  observation  of  the  commissioners  that  this  question  has  some- 
times been  considered  to  depend  on  privity  of  estate,  may  perhaps  mis- 
lead the  student,  for  the  oiUy  question  is,  whether,  where  the  assignee  k 
in  privity  of  the  estate,  he  is  bound  by  the  covenant;  if  there  is  no  such 
privity,  it  is  not  denied  by  any,  that  he  is  not  chargeable  in  such  ac- 
tion." 

[1]  The  real  property  commissioners  (third  report,  p.  54)  state  twodoobis 
which  have  arisen  upon  such  covenants.  First,  whether  they  would  nm 
with  the  land  so  as  to  bind  all  successive  owners  of  it  1  Judged  by  the 
usual  rule,  (and  supposing  the  rule  to  be  applicable.)  they  add,  perhaps 
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*The  equitable  remedy  is,  of  course,  aa  iujunction  to  chap.  xiv* 
restrain  a  breach  of  the  covenant;  and  this  will  only  be  2?cS2U** 

this  doubt  may  be  thoaght  to  be  nafounded,  for  they  relate  directly  and 
iminediately  to  the  land.  They  state  that  they  are  not  aware  of  any 
instance  in  which  an  action  at  law  upon  such  a  covenant,  has  been 
brought  against  ^  assignee  of  the  land.  In  a  few  cases,  they  add, 
the  subject  has  been  brought  before  courts  of  equity,  by  suit  against  an 
assignee  of  the  land ;  in  some  of  these  cases,  the  court  has  refused 
to  interfere,  by  way  of  injunction,  but  the  validity  of  the  covenant,  or 
its  binding  the  assignee,  has  never  been  negatived  by  decision.  "  This," 
says  Sngden,  (Sug.  on  Yen.  vol.  3,  p.  329,)  "  is  stating  the  case  too 
negatively;  for  in  such  cases  as  I  have  known  to  arise,  the  right  to 
equitable  relief  has  never  been  doubted,  but  the  question  has  been 
only,  whether  the  plaintiff  has,  by  his  own  conduct,  presented  his  claim 
to  relief :  the  right  to  equitable  relief,  at  least,  is  clear;  for  assuming 
the  contract  to  be  a  valid  one,  it  binds  the  laad  in  the  view  of  a  court 
of  equity ;  and  a  specific  performance  of  it  will  be  enforced,  or  what 
amounts  to  the  same  thing,  the  owner  of  the  land  will  be  enjoined  from  * 

committing  a  breach  of  the  covenant."    The  other  doubt  adverted  to  by 
the  commissioners,  is,  whether  covenants  of  this  description  are  not  open 
to  the  objection  of  creating  a  perpetuity  1    The  argument  is,  4xat  (he 
doctrine  of  perpetuity  is  not  confined  to  a  restriction  or  alienation^  but 
that  it  applies  to  every  provision  or  engagement,  the  effect  of  which  may 
be  to  impede  the  fee  circulation  of  property  in  land ;  and  they  contend 
that  in  order  to  secure  that  freedom  of  alienation,  land  ought  not  to  be  ca- 
pable of  being  subjected  to  any  burthen  or  interest,  which  the  owner  of 
the  fee  cannot  discharge  it  from,  within  the  period  of  perpetuity,  except 
rents,  rights  of  way,  light  and  water,  and  other  easements  now  acknow- 
ledged by  the  law.    They  observe  that  they  are  not  aware  that  this  sub- 
ject has  ever  been  discussed  in  any  court.    "  But  there  have  been  cases," 
says  Sugden,  "  in  which  the  objection  might  have  been  raised,  although 
it  was  not,  which  is  an  argument  against  it.    The  law  of  perpetuity  has 
never  been  so  propounded  as  to  go  beyond  the  power  of  alienation.    There 
is  no  objection,  in  point  of  law,  to  the  owner  of  an  area  surrounded  by 
houses,  contracting  that  it  shall  never  be  built  upon;  it  does  not  affect 
the  power  of  alienation,  nor  the  right  of  enjoyment ;  the  former  wholly 
prevails,  and  so  does  the  latter,  in  the  several  parties,  according  to  the  am- 
tract.     Rights  of  way,  for  example,  show  that  the  law  allows  one  man*s 
land  to  be  perpetually  burdened  with  an  easment  in  favor  of  another,  so 
that  he  can  never  build  upon  the  spot  or  do  any  act  which  will  interfere 
with  the  right  of  way.    It  is  bogging  the  question  to  say  that  this,  and 
the  like  cases,  are  exceptions.    They  are  authorized  by  the  law,  and  the 
privileges  under  discussion,  are  of  a  like  nature ;  so  little  indeed,  is  the 
supposed  doctrine  recognized  by  the  law,  that  the  law  itself,  independently 
of  contract,  prevents  a  man  from  altering  his  house,  for  example,  where 
it  woulJ  obscure  the  light  which  his  neighbor  has  for  a  given  period  en- 
joyed." 
A  cjvenant  in  a  deed  of  lanJ  not  to  erect  a  building  on  a  common 
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^^Pi^'^'  granted  against  an  alienee  who  bought  with  notice  of  the 
covenant ;  nor  will  it  be  granted  where  no  real  damage 
is  likely  to  be  sustained,  or  the  circumstances  which  were 
contemplated  when  it  was  entered  into  no  longer  exist ; 
for  instance,  the  court  has  refused  to  enforce  specific  per- 
formance of  a  covenant  against  the  erection  of  buildings, 
where  the  plaintiff  had  himself  erected  buildings  whose 
effect  was  to  destroy  those  very  advantages  which  it  was 
the  object  of  the  covenant  to  maintain.(e) 

™SS""  As  to  covenants  of  the  third  description,  viz.,  relating 
to  title  deeds,  the  right  to  enforce  them  at  law  against  an 
alienee  seems  probably  (as  with  covenants  of  the  first 
kind)  to  depend  upon  his  having  the  estate  of  the  origi- 
nal covenantor ;(/)  but  an  alienee  who  bought  with  no- 
tice of  the  covenant  would  be  bound  in  equity  to  produce 
the  deeds  -,(£-)  and  it  seems  probable  that  the  benefit  of 
such  a  covenant  by  a  purchaser  would  at  law  run  with 
•  the  land  retained  by  the  vendor.(A)[l] 

(e)  Duke  of  Bedford  v.  Trustees  of  British  Museum,  2  MyL  552. 

(/)  As  to  which,  vide  infra,  p.  364,  and  sec  Sug.  481  and  483,  and  Uie 
remarks  on  Barclay  v.  Raine,  1  Sim.  &  Siu.  449  j  and  see  9  Jarm.  Conr. 
98,  356. 

(g)  See  Sug.  474 ;  and  as  to  the  general  equitable  right  to  production, 
independently  of  any  covenant,  vide  supra,  p.  202,  et  seq. 

(A)  See  Mr.  Jarman's  note,  9  Jarm.  Conv.  by  S.  356  et  seq.  \  and  third 
report  of  Real  Prop.  Com.  52 ;  but  see  Sug.  713. 

or  public  square  owned  by  the  grantor  in  front  of  the  premises  con- 
veyed, is  a  covenant  running  with  the  land,  and  passes  to  a  subsequent 
grantee  of  the  premises,  without  a  special  assignment  of  the  covenant. 
Trustees  of  Watertown  v.  Cowen,  4  Paige,  510. 

[1]  The  real  property  commissioners  observe  (third  report,  56,)  that  in 
the  case  of  Barclay  v.  Paine,  1  Sim.  &  Stu.  449,  where  vendor  had  not 
the  custody  of  the  original  deeds,  but  had  a  covenant  for  the  produc- 
tion of  them,  it  was  decided  that  the  title  was  not  marketable,  because 
the  covenant  did  not  run  with  the  land.  They  add  that  it  had  previoaslr 
been  supposed,  either  that  an  original  independent  equity  existed,  en- 
titling any  party  interested  in  a  deed  to  call  for  its  production,  by  any 
other  person  having  the  custody  of  it ;  or  at  least,  that  such  an  equity 
existed  wherever  the  parties  requiring  the  production  claimed  under  a 
person  who  had  taken  the  precaution  to  procure  a  covenant  for  that 
purpose ;  and  the  person  having  the  actual  custody  of  it,  derived  thai 
custody  from  or  through  a  person  who  had  entered  into  such  a  cove- 


nant  In  practice  it  was  not  considered  that  a  court  of  equity  would 
regard  the  subtle  distinctions  which  prevail  in  courts  of  law,  between 
covenants  which  do  and  those  which  do  not  run  with  the  land,  and  they 
point  oat  the  evil  consequence  of  this  decision.  "  The  rule  in  equity," 
«aj'5  Sugien,  (2  Sag.  on  Ven.  83,)  "  never  was  so  universal,  as  it  is 
quoted  in  the  first  part  of  the  foregoing  statement ;  but  the  second  branch, 
stating  what  at  Uast,  the  doctrine  was,  appears  to  be  correct. 
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And  the  covenantor  and  his  representatives  may  be  ^*p-  ^'^- 
sued  upon  covenants  of  any  of  the  above  kinds,  although  covenantor 

'  '  .  and  his  r«- 

they  may  not  bind  the  alienees  of  the  land.(i)  ''"^iSiie 

And  upon  a  covenant  simply  collateral  to  the  land —  ^„^iJ" 
*e.  g.,  to  pay  a  sum  of  money — the  assignee  is  not  liable  «^'**- 
although  expressly  named  .(A:)  not  imbie  on 

Under  the  recent  bankruptcy  act,(Z)  when  the  assignees  JJJJp^*^*' 
of  any  bankrupt,  who  is  entitled  to  land,  under  a  convey-      [*363] 
ance  to  him  in  fee,  or  under  an  agreement  for  such  a  covena?tM, 

,  .  lilt        how  affeeied 

conveyance,  subject  to  any  perpetual  yearly  rent  thereby  by  bank- 
reserved,  shall  elect  to  take  the  land  or  the  benefit  of  the 
conveyance  or  agreement,  the  bankrupt  is  not  to  be  liable 
to  pay  any  rent  accruing  after  the  issuing  of  the  fiat  or 
filing  of  the  petition,  or  to  be  sued  in  respect  of  any  sub- 
sequent non-observance  or  non-performance  of  the  con- 
ditions, covenants  and  agreements  in  the  conveyance  or 
agreement ;  and  if  the  assignees  shall  decline  to  take  the 
land  or  the  benefit  of  the  conveyance  or  agreement  he  is 
not  to  be  liable  if,  within  fourteen  days  after  notice  of 
their  having  so  declined,  he  shall  deliver  up  the  convey- 
ance  or  agreement  to  the  person  then  entitled  to  the  rent 
or  having  so  agreed  to  convey ;  and  if  the  assignees  do 
not  elect  on  request,  any  person  entitled  to  the  rent  or 
having  so  conveyed  or  agreed  to  convey,  or  any  person 
claiming  under  him,  may  apply  to  the  court ;  and  the 
court  may  order  them  to  elect,  and  deliver  up  such  con- 
veyance or  agreement,  in  case  they  shall  decline  the  same, 
and  the  possession  of  the  premises  ;  or  may  make  such 
other  order  therein  as  it  shall  think  fit. 

(i)  See  and  consider  Siokes  v.  Ritssell^  3  Darn.  &  E.  678. 

(it)  Spencer^ s  case,  5  Rep.  IG. 

(i)  12  &  13  Vict.  c.  106,  see  s.  145. 
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Chap.  xiY,         ^5  J  Purchaser's  remedies  an  vendor's  covenants. 
SSnir'''       With  some  few  special  exceptions,(m)  a  purchaser,  after 


SfeSl^Iiicf  the  conveyance  is  executed  by  all  necessary  parties,  has 

d^l^n^Sr  no  remedy  at  law  or  in  equity  in  respect  of  any  defects 

^veuntflL  either  in  the  title  to,  or  quantity,  or  quality  of,  *ihe  estate, 

I  •^"^J  which  are  not  covered  by  the  vendor's  covenants. 

HiBTeme-  And  to  cousidcr  first  the  legal  rights  of  the  purchaser 

covenants  aud  hls  representatives  under  the  covenants  for  title. 

for  litle,  *■ 

areooiy  Such  coveuauts,  it  may  be  observed,  bind  only  the  co- 

^orand    vcuautor  and  his  representativesfl]  and  not  alienees  as 
tfttivea.        such ;  it  is  therefore  only  necessary  to  consider  who  are 

entitled  to  the  benefit  of  them. 
wwiSmil         Such  covenants  may  be  enforced  at  law,  not  only  by 
.nuwilrtth    ' the  CO venantee  and  his  representatives,  but  by  alienees 
""*^         who  claim  under  the  seisin  vested  in  the  original  cove- 
nantee, or,  as  it  is  expressed,  in  privity  of  estate  ;(n]  for 
instance,  if  A.  convey  land  to  B.  and  his  heirs  to  certain 
specified  uses,  or  to  such  uses  as  C.  shall  appoint,  aud 
covenant  for  title  with  B.  and  his  heirs,  the  right  to  sue 
upon  the  covenants  will  go  with  the  seisin  to  the  persons 
from  time  to  time  claiming  under  the  uses  limited  by  the 
Uicutviqwi  conveyance,  or  under  any  appointment  by  C.  under  his 
aueoees.      powcr  ;(o^  SO,  if  tho  conveyance  were  to  B.  and  his  heirs, 
to  such  uses  as  C.  shall  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  C.  in  fee,  and  A.  covenant  with  C.  and 
bis  heirs,  and  C.  (instead  of  exercising  his  power  of  ap- 
pointment) convey  the  estate  limited  to  him  in  default  of 
appointment,  his  alienee,  it  appears,  can  sue  upon  A.'s 
^Tnuwith    covenants  ;(p)  so,  if  C^  in  exercise  of  his  power,  appoint 

(«)  Infra. 

(?i)  3  Dum.  &  E.  402.  , 

(o)  See  Sug.  709. 

(p  )  See  Sug.  710,  where  the  point  is  held  to  be  free  from  doubt;  bnt 
see  Third  Report  of  Real  Prop.  Com.  52. 

[1]  To  make  a  covenant  run  with  the  land,  there  must  be  a  subsiMing 
privity  of  estate,  between  the  covenanting  parties.  The  general  corenast 
that  the  grantor  will  warrant  and  defend  the  title  is  not  a  covenant  real'in 
the  sense  of  the  old  feudal  law.  Hurd  v.  Curtis,  19  Pick.  Rep.  459;0»rt 
V.  Brazier,  3  Mass.  Rep.  544,  545 ;  Marston  v.  Hobbs,  2  lb.  438 ;  TWn- 
send  V.  Morris,  6  Cowen's  Rep.  123;  Bender  v.  Promherger,  4  Dall.  Bfp. 
442;  Clute  v.  Robinson,  2  Johns.  Rep.  596;  Judstm  v.  Wass,  11  lb.  5^; 
Carpenter  v.  Bailey,  17  Wen.  Rep.  244. 
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tlie  land  to  the  use  of  D.,  and  covenant  with  him  and  his  ""p ""'- 
heirs  for  title,  C.'s  covenants  can  be  sued  upon  by  the  t^lt^,l"ai 
alienees  of  D. :  and  in  the  two  former  cases,  the  right  to  «uia. 
sne  upon  A.'s  covenant's,  and,  in  the  last  case  the  right  to 
sue  upon  C.'s  covenants,  will  go  with  the  land  tu  all  suc- 
cessive owners  :(f)  and  the  *heir  or  assignee  although  not      ['363] 
named  in  the  covenants  for  title  may  nevertheless  sue 
thereupon,  (r) 

But,  in  the  case  last  supposed,  D.'s  alienee,  although  he  bdiudbm 
might  sue  upon  C.'s  covenant,  could  not  sue  upon  A.'s  ;  )irii»n» 
as  he  would  not  take  the  estate  of  A.'s  covenantee ;(»)  so,  '^p^'"-y  *' 
if  C,  instead  of  appointing  to  the  use  of  D.,  were  tn  ap- 
point  to  such  uses  as  D.  should  appoint,  D.'s  appointee 
could  not  sue  upon  C.'s  covenant }  for  he  would  iioi  lake 
the  estate  of  C.'s  covenantee. 

Sir  E.  Sugdea  intimates  a  sort  of  doubl[0  whedicr  tlie  wh^ih»r 
doctrine  of  privity  of  estate  may  not  apply  as  wpII  to  co-  <«  p"'"j  «' 
venantor  as  to  covenantee  ;  that  is,  whether,  iii  order  that  ^^"Jlii;;,^, 
the  alienee  may  sue,  he  must  not  only  claim  the  estate  of  JlXr 
the  covenantee,  but  also  claim  it  under  a  conveyance  of 
appointment  by  the  covenantor;  which, in  a  large  pro- 
portion of  conveyancing  transactions,  is  not  the  case :  the 
real  property  commissioners  consider  that  the  doubt  is  ■  " 

set  at  rest  by  authority ;(«)  and  this  conclusion,  although 
not  acquiesced  in  by  Sir  E.  Sugden,  is  usually  (it  is  be- 
lieved) acted  on  in  practice.[l] 

(?)  See  Sug.  709  rt  seq. 
(r)  See  3  Bac.  Abr.  349, 
(i)  JRoitth  V.   Wadiam,  6  Eaat,  389. 
CO  Sug.  713. 

(•)  See  Ttiird  Repoil,  p.  59,  and  9  Jma.  Conv.  by  S.  366;  Smith'* 
Leading  Cases,  3rd.  ed.  30.  •  , 

[I  I  "  The  proposilion"  says  Sugden  8  Sug.  cm  Vend.  p.  311  "  that  it  i» 
not  suiEcient  thai  a  covenant  ii  concemiDg  the  land,  but  in  order  to  make 
it  run  with  Ihe  land  Ihete  mtut  be  a  privity  of  estate,  between  the  cove- 
nanting parties,  leads  to  the  consideration  of  the  question,  whether  it  ap- 
plies as  well  to  covenants  entered  into  by  a  vendor,  aa  to  covenants  en- 
tered into  by  a  purchaKr.  If  it  do,  the  consequences  of  this  doctrine  are 
truly  alarming.  In  a  great  proportion  of  cases,  the  vendor  has  either 
lortgaged  the  estate  in  fee,  or  is  a  mere  aOui  pie  tnut;  and  if  his 
'■  were  to  be  deemed  covenants  in  gross,  the  assignees  of  the 
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Chap.  XIV.      ^jj^j  ^jjg  benefits  of  the  covenants  will  go  with  the  e»- 
luTwuh''     ^^^^  of  the  original  covenantee,  although  leasehold,(i£?)  or 
iS^hSid"  copyhold  ;(ar)  nor  is  it  clearly  essential  that  the  estate 
pliwtyat     should  be  actually  vested  in  the  covenantee  at  the  date  of 
Sf coveSlSt    the  covenant ;  it  would  probably  be  sufficient  if  the  co- 
Immfiu.      venants  were  entered  into  preparatory  to  the  estate  being 
Benefit  of     ®^  vcstcd,  and  as  part  of  the  same  transaction.(y) 
SppS?uoned       Where  land  is  divided,  the  benefit  of  attendant  cove- 
M?eiud.     nants  *will,  it  seems,  go  to  each  alienee  in  respect  of  the 
[*3b6J      portion  of  land  taken  by  him  •,{z)  so,  where  the  estcUe  is 
divided,  as  where  it  becomes  vested  in  A.  for  life,  remain- 
der to  B.  in  fee,  and  the  breach  of  covenant  affects  the 
entire  inheritance,  the  owner  of  each  portion  of  thS  in- 
heritance can  sue  for  damages  proportioned  to  the  extent 
of  his  estate. (a) 
Will  run  It  has  been  decided,  that  covenants  will  run  with  tithes 

EtemrauJ"'  ^^^  same  as  with  land  ;(6)  and  the  better  opinion  seems 
to  be,  that,  in  this  respect,  there  is  no  distinction  between 
tithes  and  other  incorporeal  hereditaments.(c)[l] 

■  ■  (ic)  Noke  V.  Awder,  Cro.  Eliz.  436,  and  Ltms  v.  CampbeU^  8  TamiL 

715. 

(x)  See  RiddeU  v.  RiddeU,  7  Sim.  529. 

{yy  Ibid.  534,  535,  and  Sug.  711 :  the  doctrine  however  seems  open  to 
remark,  and  perhaps  can  be  scarcely  relied  on  in  practice  ;  see  3  Dar. 
Conv.  306. 

{z)  See  Sug.  743 ;  and  9  Jarm.  Conv.  by  S.  366 ;  and  TVyiuim  v. 
PUkard,  2  B.  &  Aid.  105. 

(a)  See  9  Jarm.  Conv.  by  S.  404 ;  Noble  v.  Cass,  2  Sim.  343. 

(Jb)  BaUy  v.  WeUs,  3  Wils.  25. 

(c)  See  9  Jarm.  Conv.  by  S.  360;  and  Sug.  724. 

land  could  only  compel  performance  of  the  covenants,  by  the  ciicaitons 
mode  of  using  the  name  of  the  first  purchaser  or  his  representatives, 
whom,  at  (be  distance  of  some  years,  it  might  be  very  difficult  to  trace. 
It  seems  impossible  to  get  over  the  objection  by  Xh^form  of  the  covenant; 
for  although  the  vendor  covenant  with  the  purchaser,  his  heirs  and  as- 
signs, yet  the  assignee  will  not  be  entitled  to  the  benefit  of  the  covenant, 
unless  it  run  with  the  land  under  the  general  rule  of  law." 

[1]  A  covenant  by  the  lessee  of  tithes  not  to  allow  any  of  the  farmers  to 
have  any  of  the  tithes,  had  been  held  to  run  with  the  tithes  in  the  hands 
of  an  assignee  so  as  to  bind  him.  The  court  said  they  should  consider 
whether  there  was  any  difference,  between  lands  and  tithes,  as  to  this 
matter  ;  it  was  objected  tliat  tithes  were  incorporeal,  and  could  not  endure, 
or  support  a  covenant  by  the  lessee  for  him  and  his  assigns  to  run  with 
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Where  the  estate  is  merely  equitable,  there  can  be  no  cuap.  xnr. 
assignee  at  law,  and  the  covenants  cannot  be  enforced  at  Remedy  on 

"  '  covenanta  In 

law  by  an  equitable  assignee ;  so,  if  the  conveyance,  al-  of^'^j^Jf, 
though  intended  so  to  do,  do  not  in  fact  pass  any  legal  ^^^*' 
estate,  it  appears  that  the  assignee  cannot  sue  ;(c£)  but  in  Anignoe 
either  case,  the  assignee,  although  unable  to  sue  in  his  Dame  of 

coreoantM* 

ow^n  name,  would  be  entitled  to  sue  in  the  name  of  the 
original  covenaDtee.(e) 

In  considering  what  amounts  to  a  breach  of  the  several  abio  brMch 

,  of  coveouiui 

usual  covenants  for  title,  it  may  be  premised,  that,  as  re-  foruue. 
spects  the  covenants  for  seisin  in  fee,  (or,  in  the  case  of  a 
lease,  that  the  lease  is  valid,)  and  for  right  to  convey,  sur- 
render, or  assign  ;  and  also  the  usual  trustee's  covenants 
against  incumbrances;  the  same,  if  broken  at  all,  are 
necessarily  broken  immediately  upon  the  execution  of  the 
assurance  which  contains  them ;(/)  so  that  the  statute 
of  limitations  immediately  begins  to  run  in  favor  of  the  statute  or 
•covenantor :  whereas  the  usual  covenants  that  the  pur-  JiS^^from* 
chaser  shall  enjoy  the  estate,  free  from  incumbrances,  and  ^  f*;f671 
for  further  assurance,  can  only  be  broken  by  subsequent 
events  ;  and  the  statute  does  not  begin  to  run  until  there 
is  an  actual  breach,  and  then  only  in  respect  of  that  par- 
ticular breach.(g^)[lj 

id)  9  Jarm.  Conr.  by  S.  366. 

(e)  See  BiddeU  y.  BiddeU,  7  Sim.  539. 

(/)  See  Salman  v.  Bradskaw^  Cro.  Jac.  304 :  as  to  vhether  recitals  of 
the  vendor's  title  in  the  conveyance  can  estop  tha  pnrchaser,  vide  •  supra  ^ 
p.  233. 

(g)  See  9  Jarm.  Conr.  by  S.  402. 

them,  so  as  to  bind  the  assignee ;  but  if,  Oi  was  added)  we  could  strip  the 
mind  of  the  idea  of  the  matter,  there  seemed  to  be  no  difference  between 
an  inheritance  in  lands,  and  an  inheritance  in  tithes.  And  although  in  the 
case  cited,  the  question  was  as  to  an  assignee  of  tithes  being  bound  by  a 
covenant  entered  into  by  the  grantee  thereof,  yet  the  principle  is  the 
same  as  though  the  qaestion  were,  whether  the  assignee  could  take  ad- 
vantage of  a  covenant  entered  into  with  the  grantee.  See  2  Sug.  on 
Vend.  322. 

[1  ]  A  general  covenant  that  the  seller  is  seized  or  possessed  of  the  es- 
tate, for  the  interest  granted,  is  broken  immediately  after  the  execution  of 
the  deed,  i(  the  seller  has  not  the  fee  or  estate  granted,  and  the  purchaser 
need  not  wait  until  he  is  evicted ;  but  this  is  not  peculiar  to  a  general 
covenant,  for  a  limited  covenant  would  likewise  be  at  once  broken  if  the 
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ctep.  xiT.      A  covenant  that  the  vendor  is  seised  in  fee  of  an  estate 
covenantfl    conveycd  as  freehold,  is,  of  course,  broken,  if  the  estate  be 
SjS  to^wn^  copyhold  ;(A)  and,  a  covenant  that  the  vendor  and  another 
bJoke^"     conveying  party  have  good  right  to  convey,  is  broken  if 
such  other  party,  although  having  the  estate,  be  under  any 
personal  incapacity  to  transfer  it.(t) 
purcbner        The  purchascr  may,  if  he  please,  bring  an  action  i(a- 
foreevicuon.  mediately  on  discovering  the  defect  in  title,  without  wait- 
ing to  be  evicted  or  disturbed.(A:)[2] 

(h)  Gray  v.  Briscoe,  Noy,  143 :  the  word  "  not "  in  the  report  is  eviden^ 
\j  a  clerical  error ;  see  context, 
(i)  Nash  V.  Aston^  Sir  T.  Jones,  195. 
{k)  Sag.  764.  • 

title  were  bad  within  the  limits  of  the  coyenant.  And  the  purchaser  may 
negative  the  alleged  seisin  or  possession  of  the  seller,  without  stating  affirm- 
atively what  estate  he  has.  And  the  same  observations  apply  to  a  co- 
venant for  right  to  convey.  But  a  covenant  for  quiet  enjoyment  affords 
no  right  of  action,  until  a  disturbance :  the  erection  of  a  gate  which  ob- 
structs the  covenantee's  necessary  right  of  way,  whether  set  up  by  right 
or  by  wrong,  would  be  a  breach  of  the  latter  covenant,  for  in  either  case 
an  obstruction  ought  not  to  be  erected  there.  As  to  the  covenant  that  the 
estate  is  free  from  incumbrances,  which  is  connected  with  the  covenant 
for  quiet  enjo3rment,  there  is  an  obvious  distinction  between  a  covenant 
that  the  estate  is  free  from  incumbrances,  which  is  not  the  form  of  the 
common  covenant,  and  which  would  be  broken  as  soon  as  made,  if  there 
were  any  incumbrance ;  and  a  covenant  like  that  conmionly  entered  into 
by  the  vendors,  that  the  purchaser  shall  enjoy,  free  from  incumbrances, 
which  so  long  as  he  does  the  covenant,  would  not  be  broken.  It  is  imma- 
terial that  no  estate  passes  by  the  conveyance ;  for  if  a  man  will  grant  to 
another  that  which  he  has  not,  and  covenants  that  he  had  a  good  right  to 
grant  this,  whereas  he  had  no  right  at  all,  this  clearly,  is  a  breach  of  co- 
venant. And  the  covenantee,  may,  without  prejudice  to  his  remedy,  wait 
till  he  is  evicted,  although  the  breach  is  the  Want  of  title  or  right  to  «»- 
vey,  and  the  eviction  is  only  a  <:onsequential  damage.  See  S  Sug.  on 
Vend.  357,  358. 

In  Sibley  v.  Spring,  3  Fairfield  Rep.  460,  where  one  covenanted  to  sell 
and  convey  a  lot  of  land  for  an  agreed  price,  to  be  paid  at  a  time  subse- 
quent to  the  giving  of  the  deed,  it  was  held  that  a  tender  of  a  deed  of  war- 
ranty, while  the  land  was  under  the  incumbrance  of  a  mortgage,  was  not 
a  fulfilment  of  the  covenant. 

[2]  Where  the  covenant  is  for  further  assurance,  if  the  seller  will  not 
convey,  the  purchaser  may  recover  the  whole  vahie  of  the  estate.  It  is 
better,  however,  in  general,  to  wait  until  the  ultimate  damage  is  sustain- 
ed ;  for,  otherwise  he  could  not  recover  the  whole  value.  But  where  the 
title  is  defective,  a  purchaser,  as  suggested  in  the  text,  would  not  be  bonnd 


brancos. 
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The  common  covenant  for  quiet  enjoyment  is  broken  ^^p-  ^^' 
by  a  suit  in  equity,  although  equitable  disturbances  be  ^i^^lj' 
not  specified  ;(Z)  or  by  the  obstruction  of  a  necessary  right  u^m^S^ 
of  way,(w)  or  a  verbal  notice  to  tenants  to  pay  rent  to  the 
adverse  claimant  ;(n)  the  covenant,  if  general,  is  not  broken 
by  a  wrongful  claim  or  eviction,(o)  unless  it  be  the  act 
of  the  covenantor  himself,  or  his  heirs  or  executors  (if 
named,)(  p)  in  which  case  the  wrongful  act,  if  intended 
as  a  claim  to  title,(9)  is  a  breach  even  of  a  covenant 
against  lawful  disturbances  ;(r)[3]  and  a  covenant  in  terms 

(0  Hwnt  Y.  Danversy  T.  Raym.  370 ;  and  see  3  Ventr.  214 ;  Sug.  746. 

(m)  Andrtvti  y.  Paradise ^  8  Mod.  318. 

In)  T.  Raym.  371. 

(p)  See  Kirby  v.  Bansakefj  Cro.  Jac.  315 ;  Dudley  v.  FoUioU^  3  Dam.  d& 
R584. 

(rt  See  9  Jann.  Conr.  by  S.  376. 

{q)  See  Penn  v.  Glover,  Cro.  Eliz.  421 ;  Morgan  y,  Hunt^  2  Vent.  213; 
ZJayd  Y.  T&mkUs,  1  D.  &E.  671. 

(r)  LUfyd  r.  T\nnkies,  ubi  swpra, 

to  wait,  but  might  bring  his  action  of  covenant,  and,  if  necsssaiy,  offer  to 
re-convey  the  interest  or  title  actually  vested  in  him.  Sd^  Sngd.,  vol.  2, 
p.  358. 

[3]  The  following  reasons  are  given  why  the  covenants  should  not  ex- 
tend to  tortious  evictions : — 1.  It  is  unreasonable,  as  the  vendor  cannot 
prevent  the  entry ;  2.  The  vendee  has  his  remedy  against  the  wrong-doer, 
and  therefore  ought  not  to  charge  an  innocent  person ;  3.  The  vendee 
would  have  a  double  remedy  for  the  same  injury ;  4.  It  might  open  a  door 
to  fraud,  for  the  purchaser  might  secretly  procure  a  stranger  to  make  a 
tortious  entry,  that  he  might  charge  the  covenantor  with  an  action.  See 
Kent  V.  Welch,  7  Johns.  Rep.  258 ;  Fbillard  v.  Wallace,  2  Johns.  Rep.  395  *, 
Chreenby  v.  WUcocks,  2  Johns.  Rep.  4;  Vanderkarr  v.  Vatiderkarr,  11  Johns. 
Rep.  122 ;  Sedgwick  v.  ffoUenback,  7  Johns.  Rep.  376;  Manley  v.  Henley,  4 
Mass.  Rep.  442 ;  Marston  v.  Hobbs,  2  Mass.  Rep.  433 ;  Bearce  v.  Jackson,  4 
Mass.  Rep.  408 ;  ^ami2^^  v.  Cu^,  4  Mass.  Rep.  349 ;  Duvall  Y.Craig,  2 
Wheat.  Rep.  45, 61 ;  Pringle  v.  WUtens*  ea^rs.,  1  Bay,  254;  Yancy  v.  Leiois, 
4  Hen.  &  Munf.  390 ;  Mitchell  v.  Warner,  5  Conn.  Rep.  497 ;  Ker  v.  Shaw, 
13  Johns.  Rep.  236. 

Where  the  covenantor  himself  does  any  act  asserting  a  title,  it  will  be 
a  breach  of  the  covenant,  althoug;h  he  covenanted  against  lawful  disturb- 
ances only,  and  the  act  done  by  him  was  tortious,  and  might  be  the  sub- 
ject of  an  action  of  trespass.  See  Sedgtoick  v.  Hbllenback,  7  Johns.  Rep. 
376.  And,  if  the  covenant  extend  to  his  heirs  or  executors,  the  rule  equal- 
ly applies  to  them;  though  the  contrary  was  formerly  held.  It  must, 
however,  be  an  act  asserting  a  title ;  therefore,  if  the  seller  went  on  the 
estate  to  sport,  the  purchaser  could  not  maintain  covenant ;  nor  would  an 
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Chap.  ziv.  extending  *to  pretended  claiais,(5)  or  a  general  covenant 
against  disturbances  by  specified  individuals,(/)  or  by 
claimants  in  general  (with  a  specified  exception,)(ti)  is 
broken  by  a  wrongful  disturbance :  it  was  held  in  one 
case,(t£?)  that  covenants  for  seisin  in  fee  and  good  right  to 
convey  free  from  incumbrances,  were  not  broken  when 
parties  were,  at  the  date  of  the  conveyance,  in  actual  pos- 
session of  part  of  the  estate  under  leases  made  by  a  stran- 
ger under  a  mistake  ;  but  the  decision  seems  to  be  of  very 
doubtful  authority. (ar)[l] 

(5)  Chaplain  Y.  Southgate,  \0  Mod.  28i. 
(0  Poster  d.  Wilson  v.  Mapes,  Cro.  Eliz.  212. 
(t*)  Woodroffy.  Greenwood^  Cro.  Eliz.  518. 
(tr)  JejTiU  V.  Weare,  3  Pri.  575. 
(2)  See  Sug.  747. 

entry  for  the  purpose  of  personally  assaulting  the  purchaser,  be  a  breach 
of  covenant.  So,  a  covenant  against  all  claiming,  or  pretending  to  daim 
any  right,  extends  to  a  tortious  eviction.  And  where  a  general  covenant 
is  made  a  limited  one  by  an  exception,  the  exception  will  be  strictly  con- 
strued. 

[IJ  In  the  case  here  cited,  the  seller  covenanted  generally  that  he  was 
seised  in  fee,  without  any  condition,  &c.,  or  any  other  estate,  matter,  cause, 
restraint,  or  thing  whatsoever  whereby  to  alter,  bar,  charge,  burthen,  im- 
peach, incumber,  or  determine  the  same.  It  appeared  that  the  lady  of  the 
manor  had  actually  demised  a  small  part  of  the  land  sold,  for  ninety-nine 
years,  determinable  on  lives,  and  the  lessees  had  entered  and  continued  to 
enjoy  the  estates.  It  was  held  the  leases  were  made  by  mistake,  and  dil 
not  amount  to  a  disseisin,  and  that  the  covenant  did  not  extend  to  the 
leases.  It  seems  that  the  leases  were  accompanied  with  actual  possession 
by  the  lessees,  who  had  expended  money  on  the  property ;  so  that  thej 
were  within  the  covenants.  General  covenants  for  title  are  always  in- 
tended to  guard  against  a  title  adverse  to  the  covenantor's,  although  it 
may  not  be  a  lawful  title.  The  leases  were  clearly  a  charge  on  the  pro- 
perty at  the  time  ofUu  convey ance^  and  an  ejectment,  at  all  events,  was  ne- 
cessary to  dispossess  the  lessees.  They,  therefore,  were  an  incumbrance 
within  the  covenant.  It  is  different  from  the  case  of  interruptions  subse- 
quently to  the  conveyance,  by  persons  not  claiming  lawfully. 

It  may  be  stated,  generally,  that  every  right  to,  or  interest  in  the  laitd 
granted,  to  the  diminution  of  the  value  of  the  land,  but  consistent  with  the 
passing  of  the  fee  of  it,  by  the  conveyance,  must  be  deemed  in  law  an  in- 
cumbrance. Hence,  a  right  to  an  easement  of  any  kind,  in  the  land,  is 
an  incumbrance.  So  is  a  mortgage.  And  a  paramount  right  which  may 
wholly  defeat  the  plaintiff's  title,  is  an  incumbrance.  It  is  a  weight  on 
his  land  which  must  lessen  the  value  of  it.  So  also,  a-  claim  of  dower 
which  may  partially  defeat  the  plaintiff's  title,  is  an  incumbrance. 
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The  word  "  acts  "  means  something  done  by  the  person  chap.  xiv. 
against  whose  acts  the  covenant  is  made ;  and  the  word  part?cSfar°'^ 
"  means  "  has  a  similar  meaning,  viz.,  something  proceed-  !f.?a^\^^ 
ing  from  the  person  covenanting(y)  or  the  person  against    °***^ 
whose  acts,  &c.,  the  covenant  is  made  ;[2]  where  A.  pro- 
cured a  fine  to  be  levied  to  himself  and  his  wife  and  his 
own  heirs,  an  entry  by  the  widow  was  held  to  be  a  breach 
of  his  covenant  with  a  lessee  for  quiet  enjoyment  against 
himself  (A.)  and  all  persons  claiming  by  his  "  means  ;"(2r) 
so,  a  covenant  for  quiet  enjoyment  against  all  persons 
claiming  "  under"  the  covenantor,  is  broken  by  an  entry  by  JJ^^^el"""*^ 
his  widow  ;(a)[3]  or  by  a  person  claiming  under  the  exer- 
cise by  the  covenantor  of  a  power  of  appointment,  although 
the  estate  was  never  vested  in  the  covenantor  ;(6)[4]  but 
a  covenant  for  quiet  enjoyment  against  persons  claiming 

(y)  Per  Cw.  in  Spencer  v.  Marriott,  1  B.  d&  C.  459. 

{z)  BuOer  y.  Swinerton^  Cro.  Jac.  657. 

(a)  Amm,  Gobd.  333. 

{b)  Hurd  V.  FUUher,  Doug.  43. 

[2]  In  Spencer  v.  Marriott^  which  the  author  cites,  it  seems  a  man  hold- 
ing under  a  lease  which  contained  a  power  of  re-entry,  in  case  a  particu- 
lar act  should  be  done,  made  an  under-lease,  in  which  he  covenanted  for 
quiet  enjoyment,  without  any  interruption  by  him,  or  by  or  through  his 
acts  or  means,  and  this  lessee,  in  alleged  ignorance  of  the  terms  of  the 
original  lease,  under-let  the  estate,  and  the  under-lessee  committed  the  act 
which  gave  to  the  original  lessor  a  right  of  re-entry,  which  he  accord- 
ingly exercised,  the  eviction  was  held  not  to  be  within  the  covenant,  for 
it  was  not  produced  by  anything  proceeding  from  the  covenantor,  but  from 
the  person  in  possession  of  the  premises. 

[3]  But  otherwise,  if  the  mother  of  the  covenantor  claim  her  dower,  be- 
cause she  does  not  claim  by,  from,  or  under  him. 

[4]  In  this  case,  A.  and  his  wife  levied  a  fine  of  A^r  estate,  to  the  use  of 
A.,  for  life,  with  power  of  leasing;  remainders  over,  with  a  joint  power  of 
revocation  to  A.  and  wife.  They  exercised  this  power,  and  subject  to  the 
husband's  life  estate,  and  power  of  leasing  and  other  uses,  which  after- 
wards determined,  limited  the  estate  to  T.  in  tail.  A.  ailerwards  granted 
a  lease  not  warranted  by  the  power,  and  covenanted  for  quiet  enjoyment 
by  the  lessee,  without  any  interruption  by  him,  or  any  person  or  persons 
claiming,  or  to  claim  by,  from,  or  under  him.  T.'s  remainder  in  tail  hav- 
ing fallen  into  possession,  he  evicted  the  lessee  on  account  of  the  defective 
execution  of  the  power,  whereupon  the  lessee  brought  an  action  against 
A.'s  executors ;  and  it  was  held  that  A.  was  a  necessary  party  to  the  se- 
cond declaration  of  uses ;  and  therefore,  T.  claimed  under  him,  and  the 
eviction  was  within  the  covenant. 
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^^p  ^'^'  "  by,  from,  or  under"  him,  seems  not  to  extend  to  persons 
claiming  by  title  paramount  in  respect  of  bis  mere  de- 
fault;(c)  although  it  may  be  otherwise  where  the  para- 

[*369]  mount  *title  is  brought  into  operation  by  his  "  acts  i^{d)  a 
covenant  for  quiet  enjoyment  against  persons  claiming 

"  defeait ;"  «  by  or  through  his  default,"  would,  it  appears,  be  breken 
by  an  entry  by  parties  whose  title  he  had  it  in  his  own 
power  to  bar ; — e.  g*.,  if  he  were  tenant  in  tail  in  posses- 
sion, and  the  entry  were  made  by  remaindermen  \(e) — and 
such  a  covenant  has  been  held  to  extend  to  claims  in  re- 
spect of  arrears  of  quit  rent,  although  they  accrued  due 
before  he  acquired  the  estate ;(/)[!]  the  decision,  how- 

(c)  Stanley  v.  HayeSj  2  G.  &  Dev.  41 1 ;  a  case  of  distress  for  laod  tax, 
which  the  covenanter  ought  to  have  paid ;  bat  see  Ireland  v.  Birckam,  2 
Sc.207. 

(d)  See  a  note  to  9  Jarm.  Conv.  by  S.  380,  where  the  learned  editor, 
coming  to  a  different  conclusion,  contends  that  for  this  purpose  acts  and 
defaults  are  identical,  as  to  which,  query;  and  see  Sug.  751,  where  the 
decision  in  Stanley  y.  Hayes^  is  approved  of. 

(e)  Lady  Cavan  v.  PuUeney,  3  Yes.  jr.,  544. 
(/)  See  Hotoes  v.  Brushfidd,  3  East,  491. 

[1]  For  the  court  said,  if  it  were  in  arrear  in  his  life-time,  it  was  aeon- 
sequence  of  law,  that  il  was  by  Us  defauU ;  that  is,  ^  Ats  default  in  respect 
of  the  party  with  whom  he  covenants  to  lease  the  estate  unincumbered. 
In  this  case,  it  was  agreed  by  the  counsel  for  the  vendor,  and  apparently 
on  very  solid  grounds,  that  to  make  the  vendor  liable  to  the  arrear  of  this 
rent,  under  his  covenant,  would  be  tantamount  to  a  decision  that  the  cov- 
enant, although  limited,  should  extend  to  the  acts  of  all  the  world.  The 
clear  intention  of  the  parties  was  that  the  vendor  should  covenant  against 
his  own  acts  only ;  and  yet,  it  should  seem  that  the  argument  of  the  cout 
would  apply  as  well  to  a  mortgage,  or  any  other  incumbrance,  created  by 
a  prior  owner,  as  to  an  arrear  of  quit-rent,  in  pa3rment  of  which  a  former 
occupier  made  default.    See  2  Sug.  on  Vend.  pp.  344,  345. 

It  has  been  held  that  where  the  lessor  covenants  against  all  claiming 
under  him,  it  is  no  breach  of  such  covenant  that  the  tax  collector  enters 
and  seizes  goods  for  arrears  due  prior  to  the  lease.  Stanley  v.  HayeSy  3 
Ad.  Sb  El.  105.  Where  a  landlord  covenanted  to  repair  all  external  pans 
of  the  premises  leased,  and  the  corporation,  by  virtue  of  an  act  subse- 
quently passed,  took  down  an  adjoining  tenement,  leaving  the  partitioa 
and  wall  without  support,  which  thereby  gave  way;  held,  an  action 
would  lie  upon  the  covenant,  notwithstanding  a  provision  in  the  statute, 
for  compensation.  He  was  bound  immediately  to  make  the  necessary 
repairs.  Green  v.  Sales ^  2  Ad.  &  Ell.  225.  In  Pennsylvania,  seizure  and 
eviction  by  public  enemies  is  a  defence  to  the  obligation  of  giving  Dp  tiie 
premises  in  repair.    Pollard  v.  Skauffer^  1  Dali.  Rep.  210. 
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ever,  is  disapproved  of  by  Sir  E.  Sudden  ;[g)  but  the  ^^p-  "^- 

OEuission  by  the  covenantor  to  acquire  from  other  parties 

a  valid  title,  although  he  knew  the  defect,  is  not  a  "  neg-  JlofiSt?'  " 

lect  or  default"  within  the  meaning  of  such  a  cove- 

nant.(A)[2] 

A  covenant  that  the  covenantor  has  not  knowingly  or 
willingly  "permitted  or  suffered"  any  act,&c.,  does  not  "JJJ^^,, 
extend  to  an  act  by  others,  which  he  was  a  party  to,  but 
had  no  power  to  prevent ;  e.  g.j  a  mortgage  in  which  he 
(as  trustee  to  bar  dower)  has  concurred  :{i)  but,  of  course, 
in  such  a  case,  the  covenant  would  have  been  broken 

(g)  Sng.  750. 

(A)  ^e  WoodAouse  y.  Jenkins,  9  Bing,  431. 

(t)  Hobsan  v.  Middleton,  5  B.  &  C.  295. 

[2]  In  this  case,  a  tenant  for  life  and  his  eldest  son,  remainderman  in 
tail,  demised  to  A.  for  99  years,  he  being  aware  of  their  title,  and  thejr  co- 
venanted with  him  for  quiet  enjoyment  against  themselves,  their  heirs 
and  assigns,  and  all  persons  claiming  under  them.  A.  granted  an  under 
lease  of  the  estate  to  B.,  and  covenanted  for  qoiet  enjoyment  against  him- 
self, his  heirs,  administrators,  executors  and  assigns,  "  or  of,  or  by  any 
other  person  or  persons,  whomsoever,  lawfully  claiming,  or  to  claim  by, 
from,  or  under  him,  them  or  any  of  them,  or  by  his,  their,  or  any  of  their 
acts,  means,  consent,  neglect,  default,  privity  or  procurement."  The 
tenants  for  life  and  intail  both  died,  the  latter  without  issue,  and  B.  was 
evicted  by  the  next  remainderman.  It  was  held  that  A.  was  not  liable  on 
his  covenant,  for  the  eviction  was  by  a  title  paramount,  which  he  could 
not  have  defeated.  The  court  observed  that  if  the  eviction  could  be 
brought  within  the  terms  of  the  covenant,  it  must  fall  within  that  part  of 
it  which  provides  against  any  persons  claiming  "  by  the  acts,  means,  con- 
sent, neglect,  default,  privily,  or  procurement  of  A.,  etc."  It  was  not  an 
eviction  arising  from  the  acts,  means,  or  procurement  of  the  lessor.  The 
court  said  that  in  the  present  case,  no  act  was  done  by  the  lessor,  no  con- 
sent was  given  to  the  eviction,  there  was  no  privity,  no  procurement  j  and 
consequently,  the  only  words  of  the  covenant,  if  any,  upon  which  a  breach 
could  be  assigned,  would  be  the  remaining  words,  "  neglect  or  default." 
The  circumstances  might  indeed  show  a  want  of  discretion  in  A.,  that  he 
took  leases  under  such  a  defeasible  title ;  but  a  neglect  and  a  default 
seemed  to  imply  something  more  than  the  mere  want  of  discretion  with 
respect  to  his  own  interests ;  something  like  the  breach  of  a  duty  or  legal 
obligation  existing  at  the  time ;  those  words,  in  their  proper  sense,  im- 
plying the  not  doing  some  act  to  secure  his  title  which  he  ought  to  have 
done,  and  which  he  had  the  power  to  do,  and  the  not  preventing  or  avoid- 
ing some  danger  to  the  title,  which  he  might  have  prevented  or  avoided. 
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Chap.  XIV.  jjj^^j  jj  proceeded  in  the  usual  form,  "  or  been  party  or 
privy  to."(A:)[3] 

It  seems' doubtful  whether  covenants  for  title  would  be 


"  party   or 
privy  lo." 

Aa  to   coTe' 
nanta  agaiasc 

known  de-    j^^j^  ^^  extcud  to  a  defcct  known  to  the  purchaser  at  the 

time  of  their  being  entered  into  :(Z)  and  it  has  been  sug-  I 

[*370J  gested(m)  •that  such  a  defect  should  be  particularly  spe- 
cified, and  that,  unless  it  be  apparent  on  the  face  of  the 
conveyance,  the  covenant  should  be  entered  into  by  a  se- 
parate instrument ;  if,  however,  the  defect  be  not  so  ap* 
parent,  it  is  conceived  that  a  memorandum,  signed  by  the 
covenantor,  and  admitting  that  the  defect  was  known  and 
intended  to  be  provided  for  by  the  covenants,  would  be 
sufficient :  for,  as  the  covenantor,  seeking  to  escape  the 
general  terms  of  the  covenant,  must  then  by  evidence  de- 
hors the  deed,  show  that  the  covenantee  had  notice  of  the 

(k)  See  6  B.  &  C.  303. 

Q)  See  Butler's  note  to  Co.  Litt.  384.  a. 

(m)  Ibid. ;  Sug.  702 ;  and  9  Jarm.  by  S.  381 . 

[3]  The  latter  words  are  not  sapplied  by  the  former ;  for  the  voids, 
"  permitting  and  suffering  '*  do  not  bear  the  same  meaning  as  "  knowing 
of,  and  being  privy  to :"  the  meaning  of  the  former  is,  that  the  covenantor  i 

has  not  concurred  in  any  act  over  which  he  had  control ;  they  apply  only 
to  that  which  he  could  prevent ;  and  such  a  covenant  extends  to  snch 
permissive  acts  only  as  have,  through  the  permission,  an  operative  effect 
in  charging  the  estate.  Therefore,  where,  as  in  the  case  cited  in  the  text, 
a  mere  trustee,  to  bar  dower,  (the  purchaser  taking  the  fee,  subject  to  his 
interposed  estate,)  joined  with  the  purchaser  in  making  a  mortgage,  hav- 
ing previously  concurred  with  him  in  another  conveyance,  it  was  of 
course  held  that  the  latter  conveyance  was  a  breach  of  his  covenant,  thai 
he  had  done  no  act  to  incumber  the  estate,  and  the  court  would  not  look 
to  the  nature  of  his  estate,  or  the  trust  engrailed  on  it ;  bat,  it  was  held 
that  he  was  not  responsible  for  the  concurrence  of  the  purchaser  in  the 
same  deed,  although  he  had  covenanted  that  he  had  not  permiUed  or  suf- 
fered any  act  whereby  any  incumbrance  was  created.  The  commoa 
words,  that  he  had  not  been  party  or  privy  to,  would  have  given  a  reme-  fj 

dy  under  a  covenant ;  for,  of  course,  he  was  party,  and  therefore  privy  to 
the  conveyance,  although  the  purchaser  might  have  conveyed  without 
him.  It  was  pleaded  that  the  trustee  consented  to  the  execution  of  the  in- 
cumbrance, by  the  purchaser ;  and,  it  was  suggested  that  perhaps  the  in- 
cumbrancer might  have  refused  the  conveyance,  unless  it  were  made  with 
the  consent  of  the  defendant.  But  the  court  said  they  could  not  raise  that 
point,  inasmuch  as  the  plea  did  not  allege  that  the  consent  of  the  oore- 
nantor  was  an  ingredient  in  the  transaction  necessary  to  the  acceptance 
of  the  conveyance.    See  2  Sug.  on  Vend.  pp.  345,  346. 
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d  efect,  so  the  covenantee  might  similarly  show  that  the  ^*p-  ^^^- 
defect,  though  known,  was  not  intended  to  be  except- 
ed :(n)  but  the  defect,  if  apparent  on  the  conveyance, 
should  be  specified  in  the  covenants. 
The  ordinary  covenant  to  do  all  "  reasonable  "  acts  for  covenant  for 

^  further  »i«u- 

further  assurance,  or  all  such  acts,  &c.,  as  the  purchaser  r«^c»-whai 

'  '  '  A  actfl  not  com- 

shall  reasonably  require,  is  not  broken  by  a  refusal  to  do  an  p"^**^  '*** 
unnecessary  act  ;(o)[l]  or  by  a  refusal  occasioned  by  the 
act  of  God ;  e.  g,,  the  insanity,(/>)  death,  or  severe  illness 
of  the  party  whose  further  assurance  is  required  ;(y)  or  by 
a  refusal  to  give  a  bond  for  quiet  enjoyment  ;(r)  or,  ac- 
cording to  the  general  opinion,  a  covenant  for  production 
of  title  deeds  ]{s)  or,  perhaps,  to  enter  into  fresh  covenants 
for  title.(0[2] 
But  such  covenant  will  be  broken  by  a  refusal  to  con-  what  am 

compriMd 

vey  *any  interest  acquired  in  the  estate,  even  by  purchase  Jn-  _ 
for  valuable  consideration  ]{u)  or  to  execute  a  duplicate      '-        ^ 
of  the  conveyance,  if  the  original  has  been  l>umt,(r)  or 
(semble)  handed  over  to  a  sub-purchaser  of  part  of  the 

(n)  See  1  Sim.  A  Stu.  445. 

lo)  Warn  Y.  Bickford,  9  Fri.^, 

(  p)  Pet  and  CaJly's  case,  1  Leon.  304. 

{q)  See  Nash  v.  AsUm,  Sir  T.  Jones,  R.  195;  and  Anon.  Moore,  124, 
where  sickness  was  held  a  valid  reason  for  a  married  woman  not  levying 
a  fine,  and  the  court  agreed  that  the  case  would  be  the  same,  "  si  la  feme 
soil  grosemtiU  enseint  sicutne  poU  tra^xUer" 

(r)  Staynroyde  v.  Locock^  Cro.  Jac.  115. 

(5)  See  HaUeU  v.  Middleton,  1  Rnss.  243 ;  Sug.  461. 

(t)  Coks  V.  Kinder y  Cro.  Jac.  571,  but  the  point  is  not  clear;  see  Sug. 
769 ;  and  9  Jarm.  Conv.  by  S.  401,  n. 

(u)  T\ifhr  V.  Debar,  1  Ch.  Ca.  274. 

(v)  Sug.  460. 

[1]  A  covenant  to  do  all  reasonable  acts,  means  such  acts  as  the  law 
requires ;  and,  if  it  be  an  unneoessaiy  act  which  is  called  for,  it  is  not  a 
reasonable  act,  or  one  which  would  be  reqniisd  by  law. 

[3  ]  And  it  was  held  in  the  last  case  cited  above,  that  an  agreement  by 
a  seUer  to  convey  the  estate  by  such  reasonable  assurance  as  by  the  pur- 
chaser should  be  advised  and  required,  did  not  authorize  the  purchaser  to 
require  a  conveyance  by  conunon  covenants  against  incumbrances  by  the 
seller,  and  for  further  assurance,  because  the  agreement  was  not  to  make 
the  assurance  with  reasonable  covenants. 
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Chap.  xTv.  estate  ;(w?)  but,  in  such  cases  the  conveyance  should  bear 

an  indorsement  expressing  that  it  is  adupIicate.(T) 
Time  allow-      rJ^^^^  party  Called  upon  to  execute  the  further  assurance 
MeJiIw  fur-  "^^y  c'aitn  a  reasonable  time  in  which  to  procure  profes- 
JSSmT"'     sional  assistance  :(y)  and,  according  to  modern  practice, 
which  the  courts  would  doubtless  recognize,  a  draft  of  ihe 
proposed  assurance  is  furnished  to  him,  that  he  may  sub- 
mit it  to  his  legal  advisers.(2;) 
corenanta        A  voudor's  coveuauts  for  title  are,  as  we  have  seen,  ge- 
raatnctad.     ncrally  limited  to  the  acts  of  himself,  his  ancestors  and 
testators,  (if  he  have  taken  the  estate  otherwise  than  by 
purchase,)  and  persons  claiming  by,  through,  under  or  in 
trust  for  him  or  them  respectively;  it,  however,  frequent- 
ly happens  either  that  some  of  the  covenants  are  general 
and  others  limited,  or  that  the  limited  covenants  are  not 
consistent  in  their  restrictions ;  in  such  cases  questions 
arise  as  to  how  far  the  restrictions  in  one  covenant  affect 
another. 
^f  ^  A  covenant,  general  in  terms  will  be  so  construed,  un- 

pif^ln-    l^ss  a  contrary  intention  clearly  appear  ;(a)[l]  this,  how- 
^^^'       ever,  may  be  evidenced  by  any  part  of  the  iastrument(6) 
cofenanta        Beforc  cousidcriug  the  effect  of  restrictive  words  in  the 
^^«L^^  covenants  themselves,  we  may  remark,  that  the  five  usual 
covenants  may  be  divided  into  three  classes,  having  dis- 
tinct objects ;  viz ,  first,  the  covenants  for  seisin  and  right 
to  convey,  which  are  strictly  covenants  for  title  ;  second- 
r*3721      ^7'  *^^^  covenants  for  quiet  enjoyment,  and  thtU  free  from 
mcumbrances,  (not  a  covenant  that  the  estate  is  free  from 
incumbrances,  but  merely  that  there  shall  be  no  disturb- 
ance by  incumbrancers ;)  and  thirdly,  the  covenant  for 
further  assurance :  and  that  the  first  class  may  be  broken 
without  there  being  any  breach  of  the  second  or  third; 
for  the  purchaser,  although  not  acquiring  a  marketable 

(to)  Napper  v.  Lord  AUington^  1  Eq.  Ca,  Ab.  166. 

(x)  Ihid. 

(j/)  Bennetts  case^  Cro.  Eliz.  9. 

(z)  See  Sug.  769. 

(a)  See  Sug.  755. 

lb)  See2Bos.  &P.  22,  25. 


[I]  Sec  WkaUon  v.  Kaufman,  19  Johns.  Rep.  97  j  Jadatm  v.  SUum, 
I'lJohns.  Rep.  no. 
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title,  may  be  undisturbed  in  the  possession,  arid  may  chap.  xiv. 
never  require  any  further  assurance,  or  may  obtain  what 
he  does  require :  also  that,  if  either  of  the  second  class  be 
broken  (unless  it  be  so  worded  as  to  extend  to  wrongful 
disturbances,)  there  must  have  been  a  breach  of  the  first 
class :  and  lastly,  that  the  covenant  for  further  assurance 
may  be  broken  without  there  being  any  breach  of  either 
of  the  other  classes. 

Upon  this  subject  the  four  following  propositions  are  SSJ^'J^^JJ^ 
laid  down  by  Sir  E.  Sugden  ;  viz.,  first,  that  "  where  re-  siSn'?' 
strictive  words  are  inserted  in  the  first  of  several  cove-  !47p^tu«" 
nants  having  the  same  object,  they  will  be  construed  as 
extending  to  all  the  covenants,  although  they  are  dis- 
tinct ;"(c)  secondly,  that  "  where  the  first  covenant  is  ge- 
neral, a  subsequent  limited  covenant  will  not  restrain  the 
generality  of  the  preceding  covenant,  unless  an  express 
intention  to  do  so  appear,  or  the  covenants  be  inconsis* 
tent  f(d)  thirdly,  that  "  as  on  the  one  hand  a  subsequent 
limited  covenant  does  not  restrain  a  preceding  general 
covenant,  so,  on  the  other  hand,  a  preceding  general  cove- 
nant will  not  enlarge  a  subsequent  limited  covenant  ;"(e) 
and  fourthly,  that ''  where  the  covenants  are  of  divers  na- 
tures, and  concern  different  things,  restrictive  words  added 
to  one  shall  not  control  the  generality  of  the  others.''(/) 

Of  the  above  propositions,  the  first,  if  read  in  connection  how  &r 
•with  the  above  classification  of  the  covenants  and  of  35i?**"' 
their  separate  objects,  seems  to  be  warranted  by  the  au-      ["'^J 
thorities  \{g)  the  second  proposition,  (which  together,  or 
rather  as  connected,  with  the  first,  is  disputed  by  the 
learned  Editor  of  Mr.  Jarmaris  work  on  conveyancing, )(A) 
is,  perhaps,  hardly  accurate ;  for,  although  a  prior  general 
covenant,  will  not,  it  appears,  be  restrained  by  a  subse- 

(c)  Sag.  756. 

(rf)  Jb.  759. 

(0  Jh.  761. 

(/)  Sag.  763 ;  and  see  Yow^g  v.  JRaincockf  7  C.  B.  310 ;  Crossfield  r. 
Murrisan,  13  Jar.  566. 

(g)  See  Nsrvin  v.  Mum/nt,  3  Ler.  46;  BAmming  y.  WrigU,  2  Bos.  dt 
P.  13;  F\Hfrd  v.  Wilson,  3  J.  B.  Moore,  699;  as  controlled  by  Howell  r. 
Richards,  11  East,  633;  Stannardv.  FMes,  6  Ad.  dt  E.  572. 

(A)  Vol.  ix.  p.  383. 
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Chap,  xrv.  quetit  limited  covenant  having  a  different  object,(i)  yet 
where  two  covenants  relate  to  the  same  object,  restrictive 
words  in  the  second  may,  it  seems,  control  the  generality 
of  the  first  :(A;)  the  third  and  fourth  propositions  seem  to 
be  unimpeachable. 
Sf  wmSuc-     ^^i  ^f  course,  restrictive  words  occurring  in  one  cove- 
ijr^deS?''^'  ^^^^  ^^y  extend  to  another,  if  the  grammatical  cooQec- 
mIcUoQ  of'    tion  of  the  two  require,  and  no  inconsistency  would  lesalt 
covoMnxB.    fj^Q^  gy^jj  ^  construction  :(Z)  "  and  the  court  will  endea- 
vor to  ascertain  the  intention  of  the  parties  from  an  atten- 
tive consideration  of  the  whole  deed,  or  construe  the  co- 
venants either  as  independent  or  as  restrictive  of  each 
other,  according  to  such  apparent  intention."(m)[l] 

(i)  Barton  v.  PUzgeraid,  15  East,  530;  Oainsford  v.  GnfUk,  1  Saund. 
58  i. ;  Snutk  v.  Ompton,  3  B.  &  Ad.  189. 

(k)  See  Nind  y.  MarskaU,  3  J.  B.  Moore,  703,  717 ;  but  not  neceaarily, 
see  Hesse  v.  Stevenson,  3  Bos.  &  P.  565 ;  Savford  v.  Ansteff,  10  J.  B.  Moo. 
55 ;  see  also  Martyn  y.  M'NamarOj  4  Dru.  &  W.  411,  where  Sir  E.  Sag- 
den,  C,  appears  to  have  considered  that  a  general  covenant  with  A  might 
be  cut  down  bj  restrictive  words  in  a  covenant  entered  into  upon  the  same 
subject-matter  with  B.  upon  the  same  instrument. 

(Z)  Brougkton  v.  Conway,  Dy.  240;  Peles  v.  Jervies,  Dy.  340,  n.;  and 
see  6  Ad.  &  E.  587;  Rich  v.  Rich,  Cro.  Eliz.  43. 

(m)  1  Saund.  R.  n.  p.  60. 

[1]  The  following  is  the  substance  of  the  cases  cited  in  the  text:— b 
Nerim  v.  Mwms,  the  vendor  covenanted ;  1st,  that  notwithstanding  any 
act  by  him  to  the  contrary,  he  was  seized  in  fee ;  2dly,  that  he  had  good 
right  to  convey ;  3rdly,  that  the  lands  were  clear  of  all  incnmbranoes, 
made  by  him,  his  father,  or  grandfather ;  and  4thly,  that  the  vendee  should 
quietly  enjoy  the  estate  against  all  persons  claiming  under  the  vendor, 
his  father,  or  grandfather.  And  it  was  held  by  three  justices  againtf 
North,  chief  justice,  that  the  second  covenant,  although  general,  was  I^ 
strained  by  the  first  covenant,  to  acts  done  by  the  vendor.  So,  in  J9n>vt- 
ing  V.  Wright,  where  a  vendor  who  claimed  an  estate  in  fee,  by  purchaie, 
sold  the  estate,  and  covenanted  first,  that  notwithstanding  any  thing  l>f 
him  done  to  the  contrary,  he  was  seized  in  fee  "  and  that  he  had  good 
right,  &c.,"  to  convey  in  manner  aforesaid,  it  was  held  that  the  generality 
of  the  latter  covenant,  was  restrained  by  the  restrictive  words,  in  the  fona- 
er.  For  in  the  first  place,  the  purchaser  was,  according  to  the  gen«fal 
practice,  entitled  to  limited  covenants  only ;  and  in  the  next  place,  the 
special  covenants  would  be  of  no  use,  if  the  other  were  general.  Besktoi 
the  defendant  having  covenanted  that  "  for  and  notwithstanding  anything 
by  him  done  to  the  contrary"  he  was  seized  in  fee,  and  that  he  had  good 
right  to  convey ;  the  latter  part  of  the  covenant  coupled  as  it  was,  with 
the  former  part,  by  the  words  "  and  that,"  must  necessarily  be  overridden 
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Upon  the  death  of  a  covenantee,  or  other  person  entitled  ch*p  ^'^' 
to  the  benefit  of  covenants  for  title  which  run  with  the  JStS^iLr. 

aou»X  repre* 
by  the  introdactory  words  "  for  and  notwithstanding  anything  by  him 
done  to  the  contrary."    In  Peles  v.  Jervies  tenant  ;wf  auiervie  leased  for 
twenty-one  years,  and  covenanted  that  he  had  not  done  any  act  but  the 
lessee  should,  or  might  enjoy  it,  daring  the  years ;  afterwards,  within  the 
twenty-one  years,  ces^i  que  vie  died ;  and  it  was  adjudged  that  the  cove- 
nant was  not  broken,  for  "  bui"  referred  the  subsequent  words  to  the  pre- 
ceding words.    So  in  Stannard  v.  Forbes^  where  the  seller  of  a  leasehold 
estate  depending  upon  a  life,  covenanted  that,  notwithstanding  any  act  by 
him  done,  the  lease  was  valid,  and  thai  the  same,  and  the  term  therein 
expressed,  was  in  fall  force,  and  in  nowise  determined,  &c.,  otherwise 
than  by  effluxion  of  time,  the  second  covenant  was  held  to  be  restrained 
by  the  first,  and  was  therefore  not  broken,  although  the  life  upon  which 
the  lease  depended,  had  dropped  before  the  assignment.    And  it  was  con- 
sidered to  be  no  objection  to  this  construction,  that  these  last  words  ren- 
dered the  restriction  nonsensical,  as  effltixion  of  time,  could  have  been  no 
act  of  the  covenantor.    And  the  facts  that  the  seller  knew  the  life  had 
dropped  before  the  assignment,  and  had  paid  rent  to  the  lessor  after  this 
knowledge,  so  as  to  create  a  tenancy  from  year  to  year,  were  deemed  im- 
material :  for  the  construction  of  the  covenant  could  not  depend  upon  the 
covenantor's  knowledge,  and  the  lease  had  expired  before  the  tenancy 
from  year  to  year  was  created,  so  that  the  act  of  the  seller  did  not  affect 
it.    In  Howell  v.  Richards^  where  the  covenants  were  introduced  with  the 
usual  words,  restricting  them  to  the  covenantor's  own  acts,  but  the  cove- 
nanu  for  quiet  enjoyment  ended  thus :  "of  or  by  the  said  grantors,  or  any 
of  them,  d&c.,  or  of  or  by  any  other  person  or  persons  whatsoever ;"  and  the  co- 
venant against  incumbrances,  was  general,  excepting  only  a  chief  rent ; 
the  Court  of  King's  Bench  determined  that  the  covenant  for  quiet  enjoy- 
ment was  not  restrained  by  the  introductory  words  of  restriction,  but  was 
general  and  unlimited.    Lord  EUenborough^  C.  J.,  in  delivering  the  opi- 
nion of  the  court,  laid  great  stress  on  the  covenant  being  a  distinct  cove- 
nant from  the  covenant  for  title.    He  said  that  it  was  perfectly  consistent 
with  reason  and  good  sense  that  a  cautious  grantor,  should  stipulate  in  a 
more  restrained  and  limited  manner,  for  the  particular  description  of  title 
which  he  purports  to  convey,  than  for  quiet  enjoyment.    He  may  suspect, 
or  even  know,  that  his  title  is,  in  strictness  of  law,  in  some  degree,  im- 
perfect, but  he  may,  at  the  same  time,  know,  that  it  has  not  become  so,  by 
any  act  of  his  own ;  and  he  may  likewise  know,  that  the  imperfection 
is  not  of  such  a  nature  as  to  afibid  any  reasonable  chance  of  disturbance 
whatever,  to  those  who  should  take  under  it ;  he  may  therefore  very  rea- 
dily take  upon  him  an  indemnity  against  an  event  which  he  considers 
as  next  to  impossible,  while  he  chooses  to  avoid  a  responsibility  for  the 
strict  legal  perfection  of  his  title  to  the  estate,  in  case  it  should  be  found, 
at  any  period,  to  have  been  liable  to  some  exception,  at  the  time  of  his 
conveyance.    He  did  not  find  any  case  in  which  it  was  held  that  the 
covenant  for  quiet  enjoyment,  was  all  one,  with  the  covenant  for  title, 
or  parcel  of  that  covenant,  or  in  necessary  construction,  to  be  governed 
by  it,  otfaerw&e,  than  as  according  to  the  general  rules  for  the  construe- 
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Chap.  xiY.  land,  and  have  been  broken  in  his  lifetime,  the  right  of 
Zml^tM    action,  so  far  as  any  actual  damage  has  been  *sustamed 

tion  of  deeds  is  to  be  construed — according  to  the  intention  of  the  par- 
ties. In  BrougkJton  v.  Conway y  a  covenant  that  the  vendor  had  not  done 
anj  act  to  disturb  the  vendee,  htU  that  the  assignee  might  enjoy,  without 
disturbance  of  him,  or  any  other  person,  was  held  to  be  confined  to  acts 
done  by  the  vendor,  on  the  ground  of  the  latter  words  being  only  a  con- 
tinuation of,  and  dependent  on,  the  preceding  matter.  In  this  case  how- 
ever, one  of  the  judges  was  decidedly  of  a  contrary  opinion ;  and  cer- 
tainly there  were  express  words  to  get  over,  namely,  *'  or  any  other  per- 
son ;"  "  which  circumstance"  says  Sugden  (2  Sug.  on  Vend.  351,)  does 
not  occur  in  any  other  of  this  line  of  cases,  in  all  of  which,  the  reader 
will  perceive,  that  no  word  was  rendered  inoperative,  but  the  introduc* 
tory  clause  was  merely  held  to  extend  over  all  the  distinct  covenants,  in 
the  same  manner  as  a  general  introduction  to  a  will,  frequently  influ- 
ences the  whole  will.  In  Mind  v.  MarskaU,  where  the  subject  was  ela- 
borately discilssed,  the  covenants  in  an  assignment  of  a  leasehold  estate 
were :  1.  That  notwithstanding  any  act  by  the  seller,  the  lease  was  a 
good  lease;  3d.  That  the  purchaser  might  peaceably  enjoy,  without  any 
interruption  from  the  seller,  his  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons  whatsoever,  having  or  lawfully  claiming,  or 
who  should,  or  might  at  any  time  or  times  thereafter,  during  the  said 
term,  have  or  lawfully  claim  any  estate,  &c.,  in  the  premises;  oiuf  tiuU 
free  from  incumbrances  by  the  seller;  and  moreover,  for  further  assu- 
rance by  the  seller,  his  executors  and  administrators,  and  all  persons 
claiming  by,  from,  under,  or  in  trust,  for  him  or  them.  All  the  covenants 
therefore,  were  restricted  to  the  acts  of  the  seller,  except  the  covenant  for 
quiet  enjoyment,  which,  in  words,  expressly  extended  to  all  mankind.  It 
was  held  by  three  judges  against  one,  that  by  construction,  the  covenant 
*  for  quiet  enjoyment  was  restrained  to  persons  claiming  under  the  seller, 

and  this  case  was  distinguished  from  Howell  v.  Richards,  on  the  ground 
that  there,  the  covenant  respecting  incumbrances  contained  words  as  ge- 
neral as  the  words  of  the  preceding  covenant  for  quiet  enjoyment,  with 
one  exception,  vi2.,  the  chief  rent  which  was  not  an  act  or  default  of  the 
party,  or  of  any  claiming  under  him :  this  exception  therefore,  confirmed 
the  generality  of  all  the  other  words.  In  Smith  v.  Compton,  the  deed  was 
a  common  conveyance  under  a  power,  the  creation  of  which,  was  recited 
in  the  usual  way.  The  covenants  by  the  seller,  were,  1.  That  the  power 
was  in  full  force ;  2.  That  he  had  a  good  right  to  appoint  and  convey ; 
3.  For  quiet  enjoyment  against  the  seller,  or  any  person  or  persons,  claim- 
ing, or  to  claim  by,  from,  or  under,  or  in  trust,  for  him ;  4.  Free  from  in- 
cumbrances made  by  the  seller,  or  any  other  parson  or  persons  claiming 
or  to  claim,  by,  from,  through,  under,  or  in  trust  for  him ;  5.  For  further 
assurance  by  the  seller,  and  all  persons  claiming  or  to  claim  by,  from,  or 
under,  or  in  trust  for  him.  It  was  determined  that  the  second  covenant 
for  right  to  convey,  was  absolute,  and  not  qualified  by  the  subsequent  co- 
venants. The  case  of  Barton  v.  PUzgeraid,  arose  upon  covenants  in  an 
assignment  of  a  lease.  The  lease  was  recited  to  be  fur  the  term  of  ten 
years,  and  the  seller  assigned  the  estate  to  the  purchaser/  f<^  the  residue 
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by  him,  belongs  to  his  executors  or  administrators  ;(n)   <-*^«p-  J^'v 
but,  except  to  the  extent  of  such  actual  damage,  the  right  may  sue  for 
to  sue  descends  with  the  land,  if  freehold  or  copyhold,  to  ^^'^^'^ 
the  heir  or  devisee  ;(o)  or,  if  leasehold,  to  the  executors  or 
administrators ;  or,  (if  specifically  bequeathed,)  to  the  le- 
gatee, (after  their  assent  to  the  bequest.)[l] 

(n)  Lticy  V.  Levington,  2  Lev.  26. 

(0)  Kingdon  v.  NoUle^  1  Mau.  d&  S.355;  KingY.  Jones,  5  Taunt.  418. 

of  that  term.  The  covenants  were,  first,  the  common  covenant,  that  the 
seUer  had  done  no  act  to  incumber,  except  an  under  lease ;  2dl7,  that  the 
lease  was  subsisting,  and  not  become  void  or  voidable  \  Sdly,  for  quiet 
enjoyment  against  the  act  of  the  seller ;  and  lastly,  for  further  assurance 
of  the  seller  during  the  residue  of  the  term.  It  appeared  that  the  lease 
was  for  ten  years,  if  a  person  should  so  long  live,  and  he  died  after  the 
assignment,  but  before  the  expiration  of  the  ten  years,  by  effluxion  of  time. 
The  Court  of  King's  Bench  held,  that  the  second  covenant  was  general 
and  unlimited,  and  that  by  the  death  of  the  cesUds  que  vie,  the  purchaser 
had  a  good  right  of  action.  The  judges  relied  principally  on  the  recital. 
The  exception  of  the  under  lease,  which  was  for  a  term  absolute,  import- 
ed, they  thought,  that  the  seller  had  a  right  to  incumber,  absolutely,  for 
the  term  stated,  and  they  were  of  opinion  that  all  the  other  covenants 
would  be  operative,  though  the  second  were  construed  to  be  absolute.  In 
Oainsford  v.  Oriffiik^  on  an  assignment  of  a  leasehold  estate,  the  vendor 
covenant^  that  the  lease  was  a  good,  certain,  perfect,  and  indefeasible 
lease  in  the  law,  and  so  should  remain  during  the  residue  of  the  term,  and 
that  the  purchaser,  his  executors,  administrators  and  assigns,  should 
quietly  enjoy  the  premises  without  any  let,  deilial,  dDC.,  by  the  vendor,  his 
executors  or  assigns ;  and  acquitted,  or  otherwise  saved  harmless,  of  all 
incumbrances  committed  by  the  vendor.  And  it  was  held  that  the  gene- 
rality of  the  preceding  covenant,  was  not  restrained  by  the  latter  covenant. 
In  the  case  of  Hesse  v.  Stevenson,  where  on  an  assignment  of  certain 
shares  of  a  potent  right,  the  assignor  covenanted  that  he  had  good  right, 
&c.,  to  convey  the  shares,  and  that  he  had  not,  by  any  means,  directly  or 
indirectly  forfeited  any  right  or  authority  he  ever  had,  or  might  have  had, 
over  the  same,  it  was  decided  that  the  generality  of  the  first  covenant, 
was  not  restrained  by  the  latter  covenant  The  court  said  that  the  cove- 
nant, instead  of  being  framed  in  the  usual  and  almost  daily  words,  where 
parties  intend  to  be  bound  by  their  own  acts  only,  viz.,  "  for  and  notwith- 
standing  any  act  by  him  done  to  the  contrary,*'  omitted  them  altogether. 
The  omission  of  these  words  was  almost  of  itself  decisive.  The  attention 
of  the  purchaser  was  not  called  by  any  words  to  the  intent  of  the  vendor 
to  confine  lus  covenant  to  his  own  acts.  The  court  ought  not  to  indulge 
parties  in  leaving  out  words  which  are  ordinarily  introduced,  and  by 
which  the  real  meaning  of  the  parties  might  be  plainly  understood. 

[1]  In  HamiUon  v.  Wilson,  4  Johns.  Rep.  79,  where  an  action  for  a 
breach  of  the  covenant  of  seisin  in  a  deed  was  brought  by  the  heir  of  the 
grantee  against  the  grantor,  for  a  breach  in  the  life  time  of  the  ancestor. 
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^^p-  ^'^-      And  the  customary  heir  of  a  copyholder  might,  it  is 
costomarj    concei^ed,  sue  upon  the  covenants  before  admittance: 

hair  may  Btt*  '  '  ' 

^ttl!^'     "b^ii^S  ^  complete  tenant  against  all  persons  but  the 


semUt, 


Loid."(p) 


dmmcm,        Where  the  title  is  defective,  and  an  action  is  brought 

whatunoant  .  «    j-  •     •  ■  ■ 

ofncorer-    upou  the  coveuauts  before  eviction,  there  seems  to  be  no 

able  when 

BO  •yieuoii.  general  rule  by  w]uch  the  amount  of  damages  should  be 
determined ;  where  the  purchaser  has  acquired  an  inde- 
feasible estate,  but  of  a  less  extent  than  that  which  he 
contracted  for,  the  amount,  (if  he  choose  to  retain  the  es- 
tate,) would  seem  to  be,  the  difference  between  the  esti- 
mated values  of  the  two  estates  ;  as  if,  for  instance,  the 
land  prove  to  be  copyhold  instead  of  freehold  :{q)  Sir  E. 
Sugden  seems  to  consider(r)  that  where  the  title  is  defec- 
tive within  the  covenant,  the  purchaser,  before  eviction, 
may  offer  to  re-convey  the  estate  and  claim  the  entire  pur- 
chase-money ;  but  no  authority  is  cited  for  this  proposi- 
tion :  at  any  rate,  if  an  action  were  brought  before  evic- 
tion,— ^unaccompanied  by  an  offer  to  re-convey, — ^it  seems 
that  the  entire  value  could  not  be  recovered ;  unless,  per- 
haps, the  alleged  breach  consisted  in  a  refusal  by  the  de- 
fendant to  perfect  the  title.(9) 
What  Where  there  ha3  been  actual  eviction,  the  purchaser 

[*376]      *may  recover  interest,  under  the  name  of  damages,  for  the 

{p)  Scriv.  OD  Cop.  390. 

(q)  Gray  y.  Briscoe^  Noy,  143 ;  see  Waee  y.  Bickeritm,  19  L.  J.  354,  CL 

(r)  Sag.  765. 

(5)  See  5  Tatiiit.  438. 

it  was  held  that  the  action  could  not  be  sustained ;  upon  the  gionnd  thai, 
as  there  was  a  failure  of  title,  the  covenant  was  broken  immediatelj  on 
the  execution  of  the  deed,  and  that  the  grantee  had  an  immediate  and  per- 
fect right  of  action  in  his  life  time,  which  went  to  his  personal  represem- 
atives,  and  could  not  descend  to  the  heir.  So,  also,  it  has  been  held  that 
the  assignee  of  a  grantee  cannot  maintain  an  action  against  the  gnmtor 
for  a  breach  of  the  covenant  of  seisin,  because,  if  the  grantor  has  no  title, 
the  covenant  is  broken  immediately,  and  the  breach  is  a  mere  cksm  ts 
aclian  which  is  incapable  of  assignment  Cfrttnbf  v.  WUcocks,  3  Johns. 
Rep.  1 ;  MUcheU  v.  Warner,  5  Conn.  Rep.  497 ;  Bickford  y.  Pagt,  S  MaM. 
Rep.  555;  WarsUmY,  £M&s,3Mas8.  Rep. 433;  Bennet  r,  Irwu^Z  JkAol 
Rep. 365;  PoOard  y.  Dunghi,4  Cranch,430;  MUckiay,Hazet^4  Cobu. 
Rep.  495 ;  Davis  v.  layman,  6  Conn.  Rep.  349. 
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time  during  which  he  has  been  out  of  possession  :(^)[1]  ^^p-  ^^- 
upon  the  same  principle,  he  would  be  entitled  to  interest  fSS^JJawe 

where  thera 
(Q  Kitig  V.  JoruSf  5  Taunt.  418 ;  see  422. 

[1]  The  buyer,  on  the  covenant  of  seisin,  recoyers  back  the  considera- 
tion-money and  interest,  and  no  more.  The  interest  is  to  offset  the  claim 
for  mesne  profits,  to  which  the  grantee  is  liable,  and  is  commensurate  in 
point  of  time  with  the  legal  claim  to  mesne  profits.  The  grantor  has  no 
concern  with  the  subsequent  rise  or  fall  of  the  land  by  accidental  circum- 
stances, or  with  the  beneficial  improvements  made  by  the  purchaser,  who 
cannot  recover  any  damages  either  for  the  improvements  or  the  increased 
value.  This,  sajrs  Kent,  appears  to  be  the  general  rule  in  this  country. 
See  4  Kent's  Com.  475;  SmUh  v.  SUny,  14  Pick.  Rep.  128;  SUrUng  v. 
Peei,  14  Conn.  Rep.  245 ;  SUmU  v.  Van  Eyck,  3  Caines'  Rep.  Ill ;  PUcher 
V.  Livingston,  4  Johns.  Rep.  1 ;  Bennett  v.  Jenkins^  13  Johns.  Rep.  50 ; 
Marsion  v.  Hobbs,  2  Mass.  Rep.  433 ;  CasioeU  v.  Wendell,  4  Mass.  Rep. 
108 ;  Bender  v.  Fromberger,  4  Dal.  Rep.  441 ;  WUson  v.  Forbes,  2  Dev.  N. 
C.  Rep.  30 ;  Seantare  v.  Hwrlan,  3  Dana's  Ken.  Rep.  415 ;  To^pHey  v.  Lor 
beaume,  1  Missouri  Rep.  552 ;  Martin  v.  Long,  3  ib.  391 ;  Buckmaster  v. 
Grundy,  1  Scammon's  Rep.  312, 313 ;  Earle  v.  MiddUton,  1  Cheves'  Law 
and  Equity  S.  C.  Rep.  127.  The  measure  of  damages,  on  the  covenant 
of  warranty,  in  Massachusetts,  Maine,  Vermont  and  Connecticut,  is  the 
value  of  the  land  at  the  time  of  eviction,  without  regard  to  the  considera- 
tion in  the  deed.  See  4  Kent,  475,  and  cases  cited.  "  This  rule,"  sajrs 
Kent,  "  was  adopted  in  the  first  settlement  of  the  country,  when  the  value 
of  the  land  consisted  chiefly  in  the  improvements  made  by  the  occupants ; 
and  if  the  warranty  would  not  have  secured  to  them  the  value  of  those 
improvements,  it  would  not  have  been  of  much  benefit  to  them.  In  other 
states,  the  measure  of  damages,  on  a  total  failure  of  title,  even  on  the  cove- 
nant of  warranty,  is  the  value  of  the  land  at  the  execution  of  the  deed, 
and  the  evidence  of  that  value,  is  the  consideration-money  and  costs.  If 
the  subsisting  encumbrances  absorb  the  value  of  the  land,  and  quiet  en- 
joyment be  disturbed  by  eviction  by  paramount  title,  the  measure  of 
damages  is  the  same  as  under  the  covenants  of  seisin  and  warranty.  The 
uniform  rule  is  to  allow  the  consideration-money,  with  interest  and  costs 
and  no  more.  If  the  encumbrance  has  not  been  extinguished  by  the  pur- 
chaser, and  there  has  been  no  eviction  under  it,  he  will  recover  only  nomi- 
nal damages,  inasmuch  as  it  is  uncertain  whether  he  would  ever  be  dis- 
turbed. If,  however,  the  grantor  had  notice  to  remove  the  encumbrance 
and  refused,  equity  would,  undoubtedly,  compel  him  to  raise  it  and  de- 
cree a  general  performance  of  a  covenant  of  indemnity,  though  it  sounds 
only  in  damages.  The  ultimate  extent  of  the  vendor's  responsibility,  un- 
der all  or  any  of  the  usual  covenants  in  his  deed,  is  the  purchase-money 
with  interest ;  and  this  I  presume  to  be  the  prevalent  rule  throughout  the 
United  States.  If  the  eviction  be  only  of  a  part  of  the  land  purchased, 
the  damages  to  be  recovered  under  the  covenant  of  seisin,  are  a  rateable 
part  of  the  original  price;  and  they  are  to  bear  the  same  ratio  to  the 
whole  consideration  that  the  value  of  the  land  to  which  the  title  has  failed 
bears  to  the  value  of  the  whole  tract.    The  contract  is  not  rescinded  so  as 
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^^P-  "^'  upon  any  charge  on  the  estate  which  he  had  been  com- 
pelled to  satisfy ;  it  seems,  however,  to  be  doubtful  whe- 
ther he  could  recover  it  for  such  period  as  he  had,  with- 
out reasonable  excuse,  neglected  to  sue  upon  the  cove- 
?^w?'S?**  nant.(r)     So  if  he,  without  communicating  with  the 
Sd  cSS)***  vendor,  compromise  an  adverse  claim  or  suit,  he  may  re- 
covonbiV     cover  the  amount  paid  by  him,  and  his  costs  of  suit  as  be- 
tween attorney  and  client,  subject  only  to  the  right  of  the 
vendor  to  show,  either  that  the  claim  was  wholly  or  in 
part  unfounded,  or  that  better  terms  might  have  been  pro- 
cured :(w)  and  it  would  appear  that,  if  the  vendor,  upon 
notice  given  to  him  of  a  suit  within  the  terms  of  his  cove- 
nant for  quiet  enjoyment,  refuse  to  defend  it,  he  could  not,  as 
against  the  purchaser,  dispute  the  validity  of  the  claim  :(x) 
it  does  not,  however,  appear  that  the  latter  could  safely 
defend  an  action  without  giving  notice  to  the  vendor  or 
the  party  liable  upon  his  covenants,(y)  and  obtaining  his 
expended  in  dircctious,  if  the  defcuce  is  apparently  hopeless.(2;)    It 
menur^      scems  doubtful  whether,  in  any  case,  the  purchaser  could 
recover  the  expenses  of  improvements,  although  stated  as 
special  damages  in  his  declaration ; (a)  but  there  may, 
perhaps,  be  a  difference  between  improvements  consisting 

(r)  See  Anderion  and  anothtr  v.  Arrawsmithy  2  P.  &  D.  408. 
(w)  Smith  V.  Compton,  3  B.  d&  Ad.  189  and  407. 
(x)  See  DuJUld  v.  ScoU,  3  D.  &  E.  377. 
(y)  See  3  B.  &  Ad.  408 ;  Levns  v.  Peake,  7  Taunt.  153. 
(z)  See  CHUeU  v.  Rippon,  1  Mood.  &  M.  406 ;  Short  v.  KaUovay,  11  Ad. 
&E.  28. 
(a)  Levns  v.  Campbell^  3  J.  B.  Moore,  35. 


to  entitle  the  vendee  to  recover  back  the  whole  consideration-money,  but 
only  to  the  amount  of  the  relative  value  of  the  part  lost."  4  Kent's  Com. 
475,  476, 477. 

A  vendor  sells  land  to  which  he  has  no  title,  either  in  law  or  equity; 
if  he  acquires  a  title  afterward,  he  should  convey  to  the  vendee.  If  such 
vendor  after  he  acquires  title,  conveys  the  land  to  another,  he  is  answer- 
able to  the  first  vendee  for  the  value  of  the  land  at  the  date  of  the  convey- 
ance. Grahams  v.  BachoUh,  1  A.  K.  Marsh.  423.  If  a  vendor  is  able  to 
make  title  to  a  part  only  of  the  land  sold,  the  election  devolves  on  the  ven- 
dee to  take  the  title  for  so  much  as  can  be  made,  and  go  for  damages  as 
to  the  remainder,  or  go  for  damages  as  to  the  whole.  Fbmutn  y.  Rodgtrs, 
I  A.  K.  Marsh.  427. 
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in  additions  to  the  property, — e.  §•.,  expensive  building  ^*P'  ^^- 
erected  upon  the  land,  and  mere  improvements  of  the 
land  itself.(&)[2] 

(b)  See  3  J.  B.  Moore,  52,  54,  57. 

[8]  With  regard  to  the  right  of  a  bona  fide  purchaser  under  a  defective 
title,  without  notice  to  be  paid  for  his  improvements  upon  the  estate 
against  the  true  owner,  Chancellor  Walworth,  in  PutTiam  v.  Ritchie,  6 
Paige's  Rep.  390,  said,  *^  I  have  not  been  able  to  find  anj  case,  either  in 
this  country  or  in  England,  wherein  the  court  of  chancery  has  assumed 
jurisdiction  to  give  relief  to  a  complainant  who  has  made  improvements 
upon  land,  the  legal  title  to  which  was  in  the  defendant,  where  there  has 
neither  been  fraud  nor  acquiescence  on  the  part  of  the  latter,  after  he  had 
knowledge  of  his  legal  rights.  I  do  not,  therefore,  feel  myself  authorized 
to  introduce  a  new  principle  into  the  law  of  this  court,  without  the  sanc- 
tion of  the  legislature,  which  principle,  in  its  application  to  future  cases, 
might  be  productive  of  more  injury  than  benefit.  If  it  is  desirable  that 
such  a  principle  should  be  introduced  into  the  law  of  this  state,  for  the 
purpose  of  giving  the  bona  fide  possessor  a  lien  upon  the  legal  title  for  the 
beneficial  improvements  he  has  made,  it  would  probably  be  much  better 
to  give  him  a  remedy  by  action  at  law,  where  both  parties  could  have  the 
benefit  of  a  trial  by  jury,  than  to  embarrass  the  title  to  real  estate  with 
the  expense  and  delay  of  a  protracted  chancery  suit,  in  all  such  cases."  In 
Bright  V.  Boyd,  1  Story's  Rep.  478,  this  question  was  much  discussed. 
Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court,  said :  "  The 
other  question,  as  to  the  right  of  the  purchaser  bona  fide  and  for  a  valu- 
able consideration,  to  compensation  for  permanent  improvements  made 
upon  the  estate,  which  have  greatly  enhanced  its  value,  under  a  tiUe 
which  turns  out  defective,  he  having  no  notice  of  the  defect,  is  one  upon 
which,  looking  to  the  authorities,  I  shall  be  inclined  to  pause.  Upon  the 
general  principles  of  courts  of  equity,  acting  ex  aquo  et  bono,  I  own  that 
there  does  not  seem  to  me  any  just  ground  to  doubt  that  compensation, 
under  such  circumstances,  ought  to  be  allowed  to  the  full  amount  of  the 
enhanced  value.  I  am  aware  that  the  doctrine  has  not  as  yet  been  carried 
to  such  an  extent  in  our  courts  of  equity.  In  cases  where  the  true  owner 
of  an  estate,  afler  a  recovery  thereof  at  law  from  a  bona  fide  possessor  for 
a  valuable  consideration  without  notice,  seeks  an  account  in  equity  as 
plaintifi*,  against  such  possessor,  for  the  rents  and  profits,  it  is  the  con- 
stant habit  of  courts  of  equity  to  allow  such  possessor  (as  defendant)  to 
deduct  therefrom  the  full  amount  of  all  the  meliorations  and  improve- 
ments which  he  has  beneficially  made  upon  the  estate ;  and,  thus  to  re- 
coup them  from  the  rents  and  profits.  So,  if  the  true  owner  of  an  estate 
holds  only  an  equitable  title  thereto,  and  seeks  the  aid  of  a  court  of  equity 
to  enforce  that  title,  the  court  will  administer  that  aid  only  upon  the  terms 
of  making  compensation  to  such  bona  fide  possessor,  to  the  amount  of  his 
meliorations  and  improvements  of  the  estate,  beneficial  to  the  true  owner. 
In  each  of  these  cases,  the  court  acts  upon  an  old  and  established  maxim 
in  its  jurisprudence,  that  he  who  seeks  equity  must  do  equity.  But  it  hak 
been  supposed  that  courts  of  equity  do  not,  and  ought  not  to  go  further, 


1 
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Chap.  znr.  A  certificate  in  bankruptcy  has  been  held  to  be  no  *de- 
Bankruptcy"  ^^^^^  ^  *"  aclion  for  breach  of  covenants  for  title  happen- 
Mu  w?i!?'no  ^^S  before  the  bankruptcy,  the  demand  not  being  a  liqui- 
«2r"'    dated  debt.(c) 

(c)  Hammond  ▼.  Tmlmin^  7  Dum.  &>  E.  612 ;  bat  see  now  and  cod- 
sider,  12  and  13  Vict.  c.  106,  s.  188. 

and  to  grant  active  relief  in  favor  of  tach  a  bona  fide  possessor  making 
pernutnent  meliorations  and  improvements  by  sustaining  a  biU  bronght 
by  him  therefor,  against  the  true  owner,  after  he  has  recovered  the  premi- 
ses at  law.  I  find  that  Mr.  Chancellor  Walworth,  in  Putnam  v.  RUddt, 
entertained  this  opinion,  admitting,  at  the  same  time,  that  he  coold  find 
no  case,  in  England  or  America,  where  the  point  had  been  expressed  or 
decided  either  way.  Now,  if  there  be  no  authority  against  the  doctrine, 
I  confess  that  I  should  be  most  reluctant  to  be  the  first  judge  to  lead  to 
such  a  decision.  It  appears  to  me,  speaking  with  all  deference  to  other 
opinions,  that  the  deniid  of  all  compensation  to  such  bona  fide  purchaser, 
in  such  a  case,  where  he  has  manifestly  added  to  the  permanent  value  of 
an  estate  by  his  meliorations  and  improvements,  without  the  slightest  sus- 
picion of  any  infirmity  in  ids  own  title,  is  contrary  to  the  first  principles 
of  equity.  Take  the  case  of  a  vacant  lot  in  a  city,  where  a  bona  fide  pur- 
chaser builds  a  house  thereon,  enhancing  the  value  of  the  estate  to  ten 
times  the  original  value  of  the  land,  under  a  title  apparently  perfect  and 
complete.  Is  it  reasonable  or  just  that,  in  such  a  case,  the  true  owner 
should  recover  and  possess  the  whole,  without  any  compensation  what- 
ever to  the  bona  fide  purchaser  1  To  me  it  seems  manifestly  unjust  and 
inequitable  thus  to  appropriate  to  one  man,  the  property  and  money  of 
another  who  is  in  no  default.  The  argument,  I  am  aware,  is  that  the 
moment  the  house  is  built,  it  belongs  to  the  owner  of  the  land  by  mere 
operation  of  law ;  and  that  he  may  certainly  possess  and  enjoy  his  own. 
But  this  is  merely  stating  the  teclmical  rule  of  law,  by  which  the  true 
owner  seeks  to  hold  what,  in  a  just  sense,  he  never  had  the  slightest  title 
to,  that  is,  the  house.  It  is  not  answering  the  objection;  but  merely  and 
drily  stating  that  the  law  so  holds.  But  then,  admitting  this  to  be  so  does 
it  not  furnish  a  strong  ground  why  equity  should  interpose  and  grant  re- 
lief t  I  have  ventured  to  suggest  that  the  claim  of  the  bona  fide  purcha- 
ser, under  such  circumstances,  is  founded  in  equity.  I  think  it  founded 
in  the  highest  equity ;  and,  in  this  view  of  the  matter,  I  am  supported  by 
the  positive  dictates  of  the  Roman  law." 

A  fraudulent  possessor  is  never  allowed  for  beneficial  improvements. 
Van  Home  v.  Fonda,  5  Johns.  Ch.  Rep.  388,  416.  A  purchaser  of  land 
under  a  sheriff's  sale  will,  if  the  title  fail,  be  allowed  for  improvements, 
and  answerable  for  the  rents.  Sarcey  v.  Reardon,  1  A.  K.  Marsh.  8.  A 
possessor  of  land  without  title,  legal  or  equitable,  but  bona  fide  believing 
it  to  be  his  own,  is  by  the  general  principle  of  equity  entitled  to  compen- 
JMttion  for  his  improvements.  AUter^  if  he  knows  himself  to  be  without 
title.  Barlow  v.  BeU^  1  A.  K.  Marsh.  216.  An  imperfect  contract  for 
land,  dependent  for  its  completion  on  contingencies  which  never  hap- 
pened, does  not  entitle  the  occupant  to  compensation  for  improvements, 
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If  the  covenantor  died  before  the  I6th  July,  1830,  no  ^^p-  "^- 
action  for  a  breach  of  covenants  for  title  would  lie  aeainst  FormeriT  no 

°  action  of 

covenant, 

he  must  be  considered  a  tenant  at  will,  the  improyements  made  for  his  ■«*****  <^^** 
own  accommodation,  and  must  surrender  on  the  demand  of  the  owner. 
Howe  V.  Logwood,  3  A.  K.  Marsh.  389.  Where  land  has  been  recovered 
in  ejectment,  and  the  defendant  goes  into  chancery  to  obtain  compensa- 
tion for  improvements,  he  will  not  succeed  if  he  had  notice  of  the  plain- 
tiff's title,  at  the  time  of  making  the  improvements.  H/TKim  v.  Moody^ 
1  Randolph,  58.  A  purchaser  who  is  evicted,  is  not  entitled  to  compen- 
sation for  improvements  unless  the  owner  has  been  guilty  of  a  fraud  by 
permitting  such  improvements,  without  giving  notice  to  the  possessor,  or 
of  gross  laches  in  asserting  his  claim  after  he  is  apprised  of  it  Morris  v. 
T^erreU,  2  Randolph,  6.  Courts  of  equity  will  decree  compensation  for 
improvements  made  under  the  faith  of  a  parol  purchase  which  the  vendor 
refuses  to  execute.  Qrimes  v.  Shrieve,  6  Monroe,  557.  Although  the 
owner  of  land  may  lie  by  and  let  a  person  make  improvements  on  it,  and 
subsequently  recover  it,  yet  as  a  general  rule  a  person  having  only  an 
equitable  title  will  not  be  allowed  to  do  so.  Craigs  v.  SidweU,  Litt.  Sel. 
Ga.  285.  If  a  vendee  be  let  into  possession,  and  the  contract  is  subse- 
quently rescinded  on  the  ground  of  misrepresentations  by  the  vendor,  and 
want  of  title,  the  vendee  will  be  liable  only  for  the  actual  rents  and  pro- 
fits. And  he  will  also  be  allowed  for  improvements.  Richardson  v. 
M'Kinson,  Litt.  Sel.  Ca.  320.  Where  the  vendor  parts  with  the  title  so  as 
to  preclude  him  from  completing  the  sale,  it  is  a  fraud  on  the  vendee,  for 
which  the  vendor  must  answer  in  damages  for  the  increased  value  of  the 
land  up  to  the  time  when  damages  are  assessed.  Fisher^ s  heirs  v.  Kay^  2 
Bibb,  435.  If  vendee  acquires  possession  under  a  verbal  and  void  con- 
tract of  sale,  he  will  be  allowed  for  improvements  made  bona^de,  before 
the  vendor  asserts  his  right  to  the  land.  And  the  vendee  is  liable  to  rents 
iix)m  the  time  of  such  assertion,  i^  v.  Lonly,  1  A.  K.  Marsh.  389.  If 
the  vendee  receives  pay  for  improvements  on  eviction,  and  afterward  the 
vendor  establishes  his  tiUe  to  be  paramount,  the  vendee  may  be  compelled 
to  refund  to  the  evictor  what  he  has  received  for  improvements.  Morton^s 
heirs  V.  Ridgeway,  3  J.  J.  Marsh.  257.  If  the  vendor  on  eviction  of  the 
vendee,  has  refunded  the  consideration  and  interest,  the  vendee  is  respon- 
sible for  rents,  but  must  be  paid  for  permanent  improvements,  lb.  A 
purchaser  evicted  on  account  of  defective  titie,  (or  released  from  his  pur- 
chase by  the  vendor  on  that  account,)  is  entititled  to  reimbursement  for 
useful  improvements.  Witherspoon  v.  Anderson^s  ez^rs.,  3  Desau.  245. 
AUler,  where  the  defect  was  notorious  and  the  land  bought  on  speculation, 
far  below  its  value.  It  seems,  in  such  case,  he  shall  not  be  reimbursed 
even  his  purchase-money.  lb.,  246, 247.  If  a  vendor  sell  lands,  with  im- 
provements, made  by  himself,  with  warrmty,  and  the  vendee  is  evicted  by 
a  stranger  with  a  better  title,  the  vendee  may  recover  of  the  successful 
claimant  for  the  improvements ;  and  if  he  neglect  to  do  so,  and  bring  his 
suit  for  the  purchase-money,  the  vendor  is  entitled  to  a  deduction  for  the 
value  of  such  improvements.  PuUiam  v.  Robinson,  I  Monroe,  223.  See 
Waterman's  Amer.  Ch.  Dig.  tit.  Vendor  and  Vendee. 
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^^P-  "^'  bis  devisee  ]{d)  whether  the  breach  occurred  before (c)  or 
after  the  decease ;  but  if  the  covenant  had  been  for  pay- 
ment of  a  sum  by  way  of  liquidated  damages,  and  "  heirs" 
were  named  in  the  covenant,  the  devisee  would  have 
been  liable,  jointly  with  the  heir,  in  respect  of  a  breach 
occurring  in  the  lifetime  of  the  covenantor ;(/)  although, 
if  there  were  no  heir  no  action  would  lie  against  the  devi- 
see alone  ;(§•)  the  heir,  if  named  in  the  covenant,  is  liable 
to  the  amount  of  descended  assets,  whether  the  breach 
occur  before  or  after  the  death  of  the  covenantor.(A) 
t^Z        And  under  the  1  Will.  IV.  c.  47, {k)  devisees  are,  to  the 
1^ Will.  IV.    gxjgnt  of  the  devised  assets,  rendered  liable  to  be  sued 
upon  the  covenants  of  their  testators,  jointly  with  the 
heir  taking  assets  by  descent,  or  solely  if  there  be  do  such 
heir. 
JJJJgf^f  *>'     And  it  has  been  held,  in  a  recent  case,(Z)  that  damages 
wh?n  diim-  "P^^  covenants  for  title,  in  which  the  heir  was  named, 
i?l!iS2£'  for  breaches  happening  after  the  covenantor's  decease, 
*'**^*'^*"''   will,  even  as  against  the  devisee,  be  considered  as  within 
the  meaning  of  a  testamentary  charge  of  debts ;  but  the 
devisee,  or  (it  is  conceived)  the  heir,  in  an  admiaistration 
suit,  is  not  bound  by  the  result  of  proceedings  by  the 
[•377]      *coven|ptee  against  the  personal  representatives  of  the 
covenantor,  but  may  have  the  question  determined  in  an 
action  to  which  he  is  himself  a  party  ;(m)  nor  can  inter- 
est be  claimed  prior  to  the  amount  of  damages  being  so 
determined ;  but  where  devisees,  having  insisted  on  this 
right,  were  unsuccessful  in  the  action,  the  covenantee  was 

((f)  Wilson  V.  Kwubley,  7  East,  128. 

(0  iS.  C. 

(/)  See  Jenkins  v.  Briant,  6  Sim.  603,  607. 

(g)  Hunting  v.  Sheldrake,  9  M.  &  W.  256. 

(A)  See  Shep.  Touch.  177. 

(k)  See  88.  2,  3,  4  and  8.  The  act  came  into  operation  on  the  l6di 
July,  1830. 

(I)  Morse  v.  Tucker,  5  Ha.  79  j  Bermingham  v.  Burke,  2  J.  &  I"  ®'' 
and  it  appears  to  have  been  held,  in  another  recent  case,  that  a  fclaifflUt 
for  unliquidated  damages  under  a  breach  of  covenant,  may  himself  ia^ 
tute  a  suit  for  the  administration  of  the  covenantor's  estate:  Bwrck"^-  O' 
ney,  14  L.  T.  414. 

\m)  Morse  v.  l\cker,  ubi  supra;  and  see  Cox  v.  King,  9  BcaT.SSd; 
Norman  v.  SHby,  9  Beav.  560. 
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allowed  the  amount  of  the  damages  assessed  upon  the  ^^P'  ^'^' 
trial,  his  costs  of  defending  the  ejectment  upon  which  he 
had  been  evicted,  of  an  action  brought  by  him  against  the  , 
personal  representatives  of  the  covenantor  and  by  the  re- 
sult of  which  the  devisees  had  refused  to  be  bound,  of  the 
action  to  which  the  devisees  were  parties,  and  of  the  suit 
in  equity,  and  also  interest  on  the  damages  and  costs,  to 
be  computed  from  the  time  when  the  amount  was  ascer- 
tained and  judgment  entered  up  in  the  action  against  the 
devisees.(n) 

A  remainderman  has  no  equitable  claim  upon  damages  Noappor- 

*  r  o       Uonment  of 

recovered  by  the  tenant  for  life  upon  breach  of  covenants  gjjjg^ 
for  title,(o)  as  he  himself  can  bring  an  action  for  the  in-  \f^^^^ 
jury  (if  any)  sustained  by  him  as  owner  of  the  reversion.  SSu***^*^ 

Where  a  bill  was  filed  to  set  aside  a  conveyance  as 
fraudulent,  and  the  defendant,  pendente  lite^  sold  parts  of 
the  estate  and  died,  and  a  supplemental  bill  was  filed 
against  bis  representatives  and  the  purchasers,  the  latter, 
being  evicted,  were  held  entitled  in  the  suit  to  repayment 
of  their  purchase-money  by  his  representatives ,-  and,  as 
against  the  plaintiff,  to  an  allowance  for  lasting  repairs 
and  substantial  improvements.(p) 

The  rights  arising  under  a  vendor's  covenants,  (other  PurchaMr's 

remedies  on 

than  covenants  for  title.)  appear  to  be  subject  to  the  same  vendor's 

^i     rr  J  covenants 

•rules  as  have  been  already  considered  with  reference  to  a  SJl^'iJf** 
purchaser's  covenants.(5r)  [*378] 

(6.)  Purchaser's  remedy  in  equity^  under  special  circumr 

stancesj  if  title  prove  defective. 

A  purchaser,  after  conveyance  and  payment  of  his  pur-  PurciMMr 
chase-money,  may  obtain  relief  in  equity  against  a  vendor,  Jtff  ^JJ  j^ 
who,  by  fraudulent  misrepresentation,  has  induced  him  fl^f 

(«)  5  Ha.  79. 

(a)  NoUe  v.  Cass,  2  Sim.  343. 

(p)  Trevelyan  v.  White,  1  Bear.  588. 

iq)  Vide  sv/pra,  p.  360,  and  authorities  cited ;  and  see  Brewster  v.  KUchin 
or  KidgU,  Ld.  Raym.  317,  322;  and  5  Mod.  369 ;  and  Holmes  v.  Buckley, 
1  £q.  Ca.  Abr.  27;  and  the  remarks  on  these  decisions  in  Smith's  Lead- 
ing Cases,  32,  et  seq. 
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^^p-  ^^'  to  accept  a  defective  title  ;(r)  nor  need  he  wait  until  cvic- 
reiieredin    tion,  but  mav,  at  once,  claim  to  have  the  contract  rescind- 

•quity.  ^ 

ed  :{s)  even  a  fraudulent  concealment,  by  the  vendor,  of  a 
material  fact  which  the  purchaser  had  no  means  of  dis- 
covering, might  lead  to  the  same  result.(/)[l]  So,  in  a 
modem  case,  where  a  purchaser  in  possession  was  frau- 

(r)  Edwards  v.  ATLeay,  G.  Coop.  308,  312;  2  Swanst.  287;  Benj  t, 
ArmsUadf  2  Keen,  221 ;  Roddy  t.  WUUamSf  3  J.  &  L.  1 ;  see  JiUard  r. 
Edgar,  13  Jur.  1114. 

(5)  G.  Coop.  318;  2  Keen,  221. 

(0  See  G.  Coop.  312;  EaHy  y.  GarreU,  4  M.  d&  R.  687,  G90;  and  see 
2  Y.  &  C.  C.  C.  577 ;  and  the  judgment  in  Small  v.  AUwood,  You.  455. 

[1]  If  the  vendor  by  his  act  diminished  the  value  of  the  purchase  to  the  ven- 
dee, and  disabled  himself  from  conveying,  the  vendee  will  not  be  required 
to  seek  redress  at  law,  nor  to  accept  of  title ;  but  on  his  application  the 
contract  will  be  rescinded  and  the  advance  or  deposit  refunded,  though 
the  consideration  has  not  at  all  been  paid,  and  no  title  was  stipulated  to 
be  made  until  that  event.  Lytel  v.  Breckenridge,  3  J.  J.  Marsh.  670.  If 
a  vendor  represents  the  quality  of  the  thing,  different  from  what  it  is,  or 
has  no  title,  the  vendee  may  be  discharged  from  his  contract.  p€yte%  v. 
Bailey ,  3  Haywood,  141.  A  false  assertion  by  the  vendor  as  to  the  mere 
value  of  the  property  he  is  about  to  sell  without  any  misrepresention  or 
deception  as  to  any  other  matter  of  fact,  is  not  a  sufficient  ground  of  re- 
lief to  the  purchaser,  either  at  law  or  equity.  The  law  presumes  that 
each  party  to  a  contract  of  .sale  relies  upon  his  own  judgment  as  to  the 
value  of  the  property  sold,  where  the  facts  on  which  the  value  of  such 
property  depends  are  known  to  both.  Speiglemeyer  v.  Crawford,  6  Paige, 
254.  Where  the  vendor  of  a  lot  of  land  secretly  intended  to  sell  only  a 
part  of  the  lot,  but  succeeded  in  making  the  vendee  understand  that  he 
was  buying  the  whole  lot;  and  only  part  of  the  lot  was  included 
in  the  deed  of  conveyance  for  which  the  vendee  paid  the  whole  con- 
sideration intended  by  him  to  be  given  for  the  whole  lot,  the  court  decreed 
that  the  vendor  execute  to  the  vendee  a  conveyance  for  the  whole.  Wis- 
wall  V.  Hall,  3  Paige,  31 3.  A  purchaser  in  possession  under  his  purchase, 
buying  in  an  adverse  claim,  cannot  claim  a  rescission  of  the  contract 
made  with  his  first  vendor,  on  the  ground  of  the  validity  of  the  ailer-ac- 
quired  title,  and  the  invalidity  of  the  first,  without  surrendering  back  the 
possession  to  the  first  vendor,  and  taking  the  chance  of  opposing  the  last 
acquired  title  to  the  first.  Grundy's  heirs  v.  Jackson's  keirs,  1  LitL  13. 
The  existence  of  an  elder  adversary  patent  covering  the  land  puicbased, 
is  not  a  sufficient  ground  of  equity  to  enjoin  the  recoverv  of  the  purchase 
money,  where  the  vendor  shows  an  adversary  possession  of  more  thaa 
twenty  years  in  himself  and  vendee,  and  the  complainant  does  not  show 
that  the  proprietor  of  the  elder  patent  has  asserted  his  right,  or  that  his 
right  of  entry  is  saved  by  some  of  the  exceptions  in  the  act  of  |iwiiraii<mf. 
Allen  V.  Phillips,  2  Litt.  1.    See  Denston  v.  Morris,  3  Ed.  Ch.  Rep.  37; 
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dulently  induced  by  the  vendor  and  his  solicitor,  in  the  chap.  xiv. 
absence  of  his  own  professional  adviser,  to  pay  the  pur- 
chase-money and  execute  covenants  for  the  production  of 
title  deeds,  while  the  title  to  part  of  the  property  was  under 
investigation  with  reference  to  a  known  defect,  he  was 
held  entitled  to  rescind  the  contract,  to  recover  his  pur- 
chase-money with  his  costs,  charges  and  expenses,  and  to 
have  the  deeds  of  covenant  delivered  up  to  be  cancelled.(w) 
So,  where  a  vendor,  seemingly  from  mere  mistake,  erro- 
neously stated  that  a  will,  forming  part  of  t];ie  title,  had 
•been  proved,  the  purchaser,  after  conveyance,  obtained  a  r*3791 
decree  that  the  will  should  be  deposited  with  the  master, 
and  the  vendor  was  fixed  with  costs.ft?) 

In  a  recent  case,  where  a  public  way  over  the  estate  vendor  b'ov 
had  been  so  blocked  up  under  a  mere  temporary  arrange-  buS?Ei?*' 
ment  that  it  could  not  be  discovered  by  the  purchaser, 
and  the  vendor's  solicitor  (she  herself  having  no  personal 
knowledge  of  its  existence)  omitted  to  disclose  the  same, 
but  not,  as  the  court  considered,  "  with  any  intention  to 
do  or  sanction  anything  he  thought  wrong,"  and  the  con- 
ditions of  sale  required  the  purchaser  to  build  a  wall 
which,  in  fact,  interfered  with  such  right  of  way,  it  was 
held,  that  this  was  such  implied  fraud  on  the  vendor  as 
enabled  the  court  to  decree  a  reconveyance  ]{w)  the  bill, 
however,  which  rested  the  purchaser's  case  upon  the 
ground  of  personal  fraud,  was,  on  appeal,  dismissed  by 
the  lords  ]{x)  they  being  of  opinion  that  she  had  no  ac- 
tual knowledge  of  the  circumstances,  and  that  the  agent's 
knowledge  could  not  sustain  a  charge  of  personal  fraud 
against  the  principal ;  and  that  the  plaintiff,  putting  his 
case  on  the  ground  of  personal  fraud,  could  not  rest  it  on 

(«)  Berry  v.  Armsteadf  2  Keen,  221. 
(v)  Barrison  ▼.  Coppardj  2  Cox,  318. 
(w)  Oibsan  v.  ITEste,  2  Y.  &.  C.  C.  C.  542. 
(z)  WUde  y.  GUfsony  1  H.  L.  Ca.  605. 

TaUmadeY,  WaUis,  25  Wend.  Rep.  67;  1  Dana's  Rep.  305;  2  Kent's 
Com.  493;  5  Paige's  Rep.  300;  21  Wend.  131;  25  lb.  107;  LLoyd  y. 
JeweUf  1  Greenl.  Rep.  852.  (See  Waterman's  Amer.  Ch.  Dig.  tit.  Vendor 
and  Vendee.) 
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Chap,  iiii.  any  other  ground  ;  and  Lord  CoUenbain  cited,  and  seemed 
p«reh«[«^    to  approve  of  a  case(y)  where  a  lessor  having  informed 
repSiemt    l^is  intended  lessee,  (in  answer  to  an  inquiry  on  the  point,) 
lion,  Ktnbu.  ^jjj^^  jjQ  public  right  of  way  existed  over  the  estate,  a  bill 
to  rescind  the  executed  lease  on  the  ground  of  the  ascer- 
tained existence  of  such  right  of  way,  was  dismissed, 
there  having  been  no  wilful  misrepresentation.[l] 

It  may  be  remarked  of  one  of  the  last  two  case8,(js) 

that  the  misrepresentation  evidently  resulted  from  mere 

[*380]      'carelessness  in  not  ascertaining  whether  certain  mart 

(//)  Legge  V.  Crokcr,  1  B.  &  B.  506. 
{z)  Gibson  v.  D*Esle,  uH  supra. 


[1]  Imposition  and  fraud  upon  the  purchaser  by  any  wilful  misrepre 
sentation  or  concealment,  takes  the  case  out  of  the  general  rale,  and 
entitles  him  to  be  redressed  in  equity  in  addition  to  and  beyond  the  cow- 
nants  in  tbe  deed.    Bvmpus  v.  PUUner,  1  John.  Ch.  Rep.  213;  Ab6cU\, 
AUen^  2  lb.  519 ;  Johnson  v.  CfeeTj  lb.  546;  Chesierman  ▼.  Gardner^  5  lb. 
29 ;  Govemeur  v.  Elmendorf^  lb.  79.    In  Demsion  r.  Morris,  2  Ed.  Cfa. 
Rep.  27,  the  defendants  sold  an  estate  to  one  Sandfoid,  with  promisef 
of  title  and  a  warranty.    The  latter  entered  into  possession  and  made 
improvements  in  buildings,  &c. ;  and  then  defendants  would  only  give  him 
a  deed,  with  covenants  as  to  their  own  acts.    They  represented  the  title 
as  good;  and  engaged  that  they  would  not  transfer  the  mortgage  he  was 
to  give  for  the  purchase  money ;  so  that  if  the  title  failed,  the  same  should 
be  restored.    Sandford  sold  his  interest  to  Dickey ;  and  one  Jackson  sued 
Dickey  and  recovered,  having  a  paramoxmt  title.    Dickey   also,  was 
obliged  to  pay  the  mortgage ;  the  defendants  haying,  contrary  to  their 
promise,  transferred  it.    Dickey  failed ;  and  the  complainants,  as  Us 
assignees,  sued  this  bill,  alleging  that  the  defendants  had  funds  suffideat 
ju  their  hands.    The  court  observed  that  "  the  difficulty  in  this  case  is 
this,  that  Sandford  is  not  the  party  complaining  of  the  fraud;  nor  indeed, 
has  he  been  injured  by  it.    He  sold  the  property  without  fraud,  and  with- 
out covenants  for  an  adequate  consideration.    According  to  thestateaieBt 
of  the  transaction,  the  vendors  became  trustees  of  that  part  of  the  por- 
cha.se  money  which  was  secured  by  mortgage.    An  implied  trust,  at 
least,  was  created  of  tbe  purchase  money ;  and  such  a  one  as  this  oonit 
is  bound  to  protect  and  preserve.    If,  then,  there  be  a  trust  fund,  and  vns- 
tees  of  it,  for  whose  benefit  does  it  enure  1    The  title  waa  to  be  made 
satisfactory  to  Sandford  and  his  assigns.    A  loss  resulted  in  the  failnreof 
the  title ;  and  this  loss  has  been  borne  by  Dickey ;  and  he,  or  those 
standing  in  his  place,  are  the  persons  entitled  to  the  benefit  of  it"   See 
also  Pringlev.  Samuel j  1  Litt.  Rep.  46 ;  Shxrwood  r.  Salnumj  5  Day's  Sep. 
439;  Bosiwiek  v.  Lewis,  1  Day,  33,  250;  Norton  v.  Haihawof,  1  Day, 
255 ;  Shenoood  v.  Salmon,  2  Day,  128 ;  Munro  v.  Fttidd,  1  M*Conl's  Rep. 
122. 
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Stones  denoted  the  centre  or  the  side  of  the  way ;  and,  of  ^^^-  "^*  ^ 
the  other,(a)  that  the  lessor  had  grounds  for  believing  his 
statement  to  be  correct :  in  each  case  the  misrepresenta- 
tion, if  discovered  in  time,  would  probably  have  been  a 
suflScient  reason  for  refusing  to  complete  the  contract; 
bat,  as  observed  by  Lord  Cottenham,(6)  there  is  a  marked 
distinction  made  by  courts  of  equity  between  what  is 
necessary  to  resist  a  suit  for  qiecific  performance  of  a 
contract,  and  what  is  necessary  to  support  a  suit  to  set 
aside  a  deed  executed  and  an  arrangement  completed.    It  Principal 

bound  DV 

seems  that,  in  such  cases,  the  principal  would,  as  a  gen-  fnud  or 
eral  rule,  be  bound  by  the  fraud  of  the  agent  ;(c)  but  not 
by  his  mere  non-communication  of  his  constructive  know- 
ledge, or  of  knowledge  acquired  by  him  otherwise  than 
as  agent.(c{) 

Where  a  re-conveyance  is  decreed,  the  purchaser,  it  JfJ^h  j;,. 
appears,  will  be  credited,  in  addition  to  his  purchase-mo-  ^h^^'i, 
ney,  not  only  with  necessary  outgoings  in  respect  of  the  *'"**^' 
estate,  but  also  with  the  amount  of  repairs  and  improve- 
ments, if  executed  before  the  discovery  of  the  defect  in 
title,  and  if  their  repayment  is  specially  prayed  by  the 
bill ;(«)  and,  probably,  of  necessary  repairs  executed  dur- 
ing or  pending  litigation,  if  specially  prayed ;(/)  he  will 
also  be  allowed  his  costs  of  the  purchase  and  convey- 
ance,(^)  and  interest  upon  all  these  several  sums  at  the 
rate  of  4^(A)  per  cent,  from  the  times  of  their  respective 
payments  or  expenditure ;  and  will  be  debited  with  such 
rents  and  profits  as  he  has,  or  without  wilful  default(t) 
'might  have  received ;  and  with  an  occupation  rent  in     [•ssi] 

(a)  Legge  y.  CnAer,  uH  supra. 

{b)  Vigers  Y.  Pik$,  8  CL  fr  Fin.  645. 

(c)  See  WUsan  v,  /Wter,3  d.  B.  68,  77;  Sag.  374;  1  H.  L.  C.  615. 

Id)  Wilde  y.  Gibsem,  1  H.  L.  Ca.  605 ;  and  tee  AlvanUy  v.  Kiniuiird, 
2  Mac.  &  G.  1,  6. 

(e)  See  Edwards  y.  MLeaf,  8  Sw.  S89. 

(/)  See  Sag.  979. 

ig)  2  Sw.  389.    See  the  decree. 

(A)  See  8  Y.  &  C.  C.  581 ;  «.  ^wr  ctnt.  was  formerly  allowed,  see  Jac. 
166. 

(i)  See  the  decrees  in  Gihson  y.  D'Este,  3  Y.  &  C.  C.  C.  581 ;  and 
Murray  y.  Palmsr,  2  Sch.  A;  Lef.  490;  bat  see,  amira,  the  judgment, 
ibid.  489. 
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^  Chap,  ziv.  respect  of  any  part  of  the  estate  which  has  beea  in  his 
own  possession  ;(A:)[1]  he  would  also,  it  is  conceived,  be 
compelled  to  reinstate  premises  which  he  has  materially 
altered ;  e.  g.,  a  private  house  converted  into  a  shop  ]{l) 
where  a  purchase  was  set  aside  for  fraud  on  the  part  of 
the  purchaser,  and  the  rents  exceeds  the  interest  of  the 
purchase-money,  annual  rests  were  directed  until  the  I 

principal  should  be  liquidated.(m) 

(7.)  As  to  purc/uzser^s  right  to  pay  off  incumbrances  out 

of  the  unpaid  purchase-money, 

wbethgr  he  After  the  conveyance  has  been  executed,  the  purchaser 
reSSwf*^'  may(n)  discharge,  out  of  any  purchase-money  which  re- 
SSrofSS?*  mains  unpaid,  (although  secured,)  any  incumbrances 
SSH?^  which  either  have  been  created  by  the  vendor  himself, 
or  are  covered  by  his  covenants  for  title ;  but  not  incum- 
brances paramount  to  his  title,  and  not  covered  by  bis 
covenants  ;(o)[2]  and  this  right,  it  is  conceived,  would  not, 

(*)See2Y.  &C.C.C.  581. 

(Z)  See  Jac.  165. 

(m)  Donovan  v.  flicker,  Jac.  165. 

(n)  See  Serjeant  Maynard^s  case^  Freem.  Ch.  R.  I. 

(p)  nomas  v.  PoweU^  2  Cox.  394. 

[1]  But  a  purchaser,  where  the  contract  ib  rescinded,  is  not  to  be  chai^ 
with  what,  without  wilful  default,  he  might  have  made :  it  is  not  like  the 
case  of  mortgagees  who  are  thus  charged  in  order  to  make  them  suffi- 
ciently alert  in  receiving  the  rents. 

[2]  In  the  case  here  cited,  an  estate  was  sold  before  a  master,  tmder  a 
decree,  and  the  purchaser,  under  the  usual  order,  had  paid  his  piorchase 
money  into  the  bank,  but  it  was  not  to  be  paid  out  without  notice  to  him, 
and  he  took  possession,  and  approved  of  the  title,  and  the  conrejrance  to 
him  was  executed  by  all  necessary  parties ;  afterwards,  but  before  the 
money  was  paid  out  of  the  bank,  the  tenants  were  served  with  a  writ  of 
right  at  the  suit  of  an  adverse  claimant.  It  was  held  that  the  money  most 
be  applied  under  the  decree.  The  court  having  given  the  purchaser  pos- 
session of  the  estate  which  he  had  purchased,  and  a  conveyance  under  a 
title  which  he  himself  had  previously  approved,  had  done  ail  it  could  for 
the  purchaser,  who  could  not,  aflerwards,  object  to  the  application  of  the 
purchase  money.  But  this  does  not  apply  to  a  sale  under  the  court  where 
the  rent  is  represented ;  although  the  money  be  paid  into  court  and  posses- 
session  be  delivered,  and  a  conveyance  executed,  yet  the  court  will  give  to 
the  purchaser  out  of  the  funds  in  court  a  compensation  for  the  iiusrepie> 
sentation.    See2  Sug.  on  Ven.  p.  285. 
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where  security  has  been  given  for  the  purchase-money  chap.  xiv. 
prevail,  as  against  an  assignee,  for  valuable  consideration 
and  without  notice,  and  who,  previously  to  taking  the 
assignment,  had  ascertained  from  the  purchaser  the  ex- 
istence of  the  debt ;  otherwise,  no  one  could  safely  take 
a  transfer  of  a  mortgage  by  a  purchaser  to  a  vendor  for 
securing  part  of  the  purchase-money ;  the  case  seems  to 
be  within  the  principle  of  one  where  it  was  decided,  that 
where  a  tenant  for  life  with  power  of  sale  had  sold  an 
estate,  and  covenanted  that  it  was  free  from  incnmbrances, 
and  the  money  had  been  paid  to  the  trustees  of  the  settle-* 
ment  *and  invested  the  purchaser,  on  discovering  the  ex-  [*382] 
istence  of  incumbrances,  had  no  claim  upon  the  vendor's 
life-interest  in  the  money  as  against  an  annuitant,  to 
whom,  for  valuable  consideration,  and  without  notice  of 
the  fraud  committed  by  the  vendor,  the  trustee  of  the 
stock  had,  at  the  vendor's  request,  given  an  irrevocable 
power  of  attorney  to  receive  the  dividends  ;(p)  and  Lord 
Thurlow,  on  appeal,  intimated  an  opinion,  (which,  how- 
ever, was  extra-judicial,)  that  (irrespectively  of  the  claim 
of  the  annuitant,)  the  purchaser  could  not  have  followed 
the  money  when  deposited  with  the  trustees ;  the  case  is 
cited  by  Sir  E.  Sugden  as  an  authority  for  the  proposition 
that,  notwithstanding  incumbrances  have  been  fraudu- 
lently concealed,  'Uhe  purchaser  has  no  lien  on  the  pur- 
chase-money after  it  is  appropriated  by  the  vendor."(^) 

(8.)  Purchasers  remedy  in  equity  if  he  buy  his  own  es- 
tote — or  if  lands  are  omitted  from  conveyance — and  as 
to  further  assurance  in  equity  and  by  statute. 

If  it  appear  that  the  estate  belonged  to  the  purchaser,  parehaier 
he  can,  in  equity,  recover  his  purchase-money,  although  ow^mm, 
there  was  no  fraud  on  the  part  of  the  vendor,  and  al-  equiiV  *° 
though  the  purchaser  might  have  discovered  his  right 
from  the  abstract  of  title.(r) 

And  it  has  been  held,(^)  that  a  purchaser  who,  without  whether m 

il  ha  bujr  ce- 

{f)  Catw  V.  hard  Peinbroke,  1  Bro.  C.  C.  301. 

\q)  Sug.  687. 

(r)  Bingham  r.  B'mgkamj  1  Ves.  126. 

(5)  HUchcock  V.  Qiddlngs,  4  Pr.  135. 
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^^^Hp-  3nv.  any  fault  on  the  part  of  the  vendor,  buys  an  estate  which\ 
SJnoe^    ^  ^**^*>  ^^^  "^  existence,  (c.  g.,  a  remainder  expectant  on 
^"*-       an  estate  tail  which  has  been  barred,)  can  obtain  relief 
in  equity ;  but  the  case  seems  to  be  considered  by  Sir  E. 
Sngden  as  of  doubtful  authority.(^)[1] 
'""dSm        '^  lands  shown  to  a  purchaser  are  excepted  in  the  con- 
iuS^wn  vcyance  *under  a  name  by  which  he  did  not  know  them, 
l^^DUjiy  he  can  claim  them  in  equity ;  and  by  getting  in  an  out- 
r^3^1      standing  legal  estate  may  hold  them,  even  as  against  a 
subsequent  purchaser  for  valuable  consideration  and  with- 
out notice  ;(u)  and  he  could,  doubtless,  enforce  a  convey- 
ance of  them,  as  against  the  vendor,  or  volunteers;  he 
has  also,  it  would  appear,  the  same  rights  as  respects 
lands  accidentally  omitted  from  the  conveyance,  if  shova 
to  him  as  part  of  his  purchase,(t<7)  or  if  he  can  prove  an 
agreement  for  their  purchase  sufficient  within  the  statute 
of  frauds  \{x)  and,  as  a  general  rule,  where  the  convey 
ance  is  executed  for  the  purpose  of  giving  effect  to  and 
executing  the  agreement,  and  by  fraud,  accident,  or  mis- 
take, it  gives  to  the  purchaser  less  than  he  is  entitled  to 
under  the  agreement,  he  may  call  upon  the  court  to  rectify 
the  defective  conveyance,  and  give  him  all  that  the  agree- 
ment comprehended ;  but  where  the  original  agreement 
is  of  doubtful  construction,  and  the  conveyance  is  definite 
and  unequivocal,  it  is  not  easy  to  avoid  the  cooclnsioQ 

(0  See  Bug.  272. 

(u)  Oxvriek  y.  Brockettj  I  Eq.  Ca.  Abr.  355. 
(w)  See  Cass  v.  Waterkouse,  Prec.  Oh.  29. 

(a)  S,  a ;  and  see  Nelson  v.  Ndson,  Ncls.  Ch.  R.  7,  which,  however. 
'  was  a  case  between  principal  and  agent. 

[I]  "  Both  these  cases,"  says  Sugden,  "  when  they  arise,  will,  it  is  ap- 
prehended, deserve  great  consideration  before  they  are  decided  inthepor- 
chaser^s  favor.  The  decision  must  be  the  same  whether  the  money  tf 
actually  paid  or  only  secured,"  If  vendor,  without  fraud,  is  incapable » 
making  a  title,  the  vendee  will  be  entitled  to  his  purchase  mooey  pa'-*' 
with  interest.  Cox's  heirs  v.  Strode,  2  Bibb,  275.  If  there  be  any  doabi  or 
difficulty  as  to  the  title,  it  will  be  referred  to  a  master  to  exanvne  and  i*- 
port  upon  it.  M  Comb  v.  Wrigkl,  4  Johns.  Ch.  Rep.  669.  A  party  has  no 
remedy  in  equity,  on  the  mere  ground  of  a  failure  of  title,  if  he  hasiakea 
no  covenants  to  secure  the  title,  and  there  is  no  fraud  in  the  case.  Of^ 
terman  v.  Gardner,  5  Johns.  Ch.  Rep.  29 ;  Chuvemeur  v.  Elmen^^  ^ 
Johns.  Ch.  Rep.  79. 
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that  the  latter  may  be  the  best  evidence  of  the  aetual  ^'  ^'^' 
agreemeQt.(y)[i] 

So,  also,  he  may  in  equity,  under  the  covenant  for  fur-  JSdbnS*'* 
ther  assurance,  require  the  vendor  to  perfect  a  defective  ^Jmtfy  m- 
title,  even  by  conveying  any  interest  in  the  estate  which  Shm.  ^^ 
he  may  have  subsequently  acquired  for  valuable  consi- 
deration 'f{z)[2]  and  the  right  seems  to  exist  independent- 

# 

(y)  Per  V.  C.  Wigram,  Humphries  v.  Home,  3  Ha.  277,  278.  If  the 
purchaser's  bill  in  such  a  case  is  distnisfled,  and  parchase-money  has 
been  paid  by  him  into  court,  and  not  invested,  he  must  pay  interest  upon 
it  to  the  vendor,  although  it  has  been  unproductive,  iS.  C. 

(z)  Taylor  v.  Debar,  I  Ch.  Ca.  274. 

-  -  — ■   —  — —   —        ■ 

[  1  ]  When  articles  of  agreement  are  entered  into  by  which  a  conveyance         i    /  1 

is  covenanted  to  be  made,  and  afterwards  a  conveyance  is  made,  and  ac-  J 

cepted,  which  differs,  in  some  respects,  from  the  articles,  the  deed  of  oon-  j 

veyance,  which  is  the  consummation  of  the  agreement,  shall  be  taken  for  . 

the  ultimate  intent  of  the  parties,  and  prevail  over  the  articles.    But  if  ' 

the  deed  is  accepted  under  a  misapprehension,  occasioned  by  the  fault  of  I 

the  plaintiff;  however  strict  the  law  might  be,  they  would  be  entitled  to  ' 

relief  in  eqni^.    Crotzer  v.  Ruuell,  9  Serg.  4b  Rawle,  Rep.  78,  per  Tilgb-  \ 

man,  C.  J.    Where  the  articles  of  agreement  stipulated  for  the  convey- 
ance of  a  tract  of  land,  and  also  to  convey  '*  all  the  right,  title,  claim,  and 
interest,  of  other  persons,  in  another  tract  of  land  'j*  held  that  in  an  action 
for  the  purchase-money,  the  defendant  might  show  by  the  articles,  what 
the  agreement  was,  although  a  deed  had  been  given  and  accepted  of  the 
first  tract ;  because  that  was  but  a  fulfilment,  in  part,  of  what  the  vendor 
had  covenanted  to  do,  by  the  articles.    Without  this  evidence,  the  court 
and  jury  would  be  unable  to  decide  what  would  be  the  equity  of  the  case 
between  the  parties.    Brown  v.  Moorkead,  8  Serg.  di  Rawle  Rep,  569.    In 
an  action  on  a  bond  given  for  the  consideration  of  land,  contracted  for  by 
articles,  which  was  stipulated  to  contain  225  acres ;  and  the  deed  subse- 
quently executed  described  the  land  by  boundaries,  calling  it  225  acres ; 
held,  that  it  was  competent  for  the  defendant  to  show  in  evidence  any  de- 
ception practised  in  the  outset  of  the  transaction.    He  was  admitted  to 
pro^e  that  at  the  execution  of  the  articles,  the  plaintiff  asserted  that  the 
land  contained  225  acres,  and  said  he  would  make  his  assertion  good, 
Fretleriek  v.  Campbell,  14  Serg.  dt  Rawle,  993. 

[2J  Where  a  grantor  having  no  title,  conveyed  with  warranty,  by  deed 
duly  recorded,  and  he  subsequently  acquired  a  title  and  conveyed  to  a 
stranger,  it  was  held  that  the  second  grantee  was  estopped  to  aver  that 
such  grantor  was  not  seized  at  the  first  conveyanee.  WkUe  v.  Patien,  24 
Pick.  Rep.  324.  One  Weston  made  a  deed  to  one  Webster }  the  demand- 
ants subsequently  levied  an  execution  upon  the  premises  as  belonging  to 
Webster,  and  the  latter  afterwards  released  to  the  demandants.  It  ap- 
peared that  Weston,  had  no  title  at  the  time  he  executed  his  deed,  but  af- 
terwaids  he  acquired  a  title,  and  afterwards  conveyed  to  the  tenant  in  fee. 
And  it  was  held  that  Weston,  by  his  deed  and  covenant  (although  it  wa» 
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^^P-^^'  ly  of  such  a  covenant  ;(a)  and  may  be  enforced  against 
the  vendor's  representatives,  and  parties  claiming  under 
[*384]  him  *for  valuable  consideration  with  notice  ;(fr)  and  the 
rule  seems  to  be  the  same  even  when  he  has  no  estate  in 
the  land  at  the  date  of  the  conveyance :  it  was,  however, 
decided  in  an  old  case,(c)  that  such  an  equity  could  not 
be  enforced  against  the  heir,  but  there  seems  to  be  no  good 
^  ground  for  such  a  distinction,  and  it  has  been  judicially 

disapproved  of  by  Sir  E.  Sugden,(d) 

In  Noel  V.  Bewley^ie)  a  man  conveyed  his  contingent  re- 
mainder in  fee  by  way  of  mortgage,  and  covenanted  for 
fiartber  assurance;  and  the  remainder  having  been  de- 
«  stroyed  by  his  mother,  the  tenant  for  life,  (who  was  also 

the  reversioner  in  fee,)  he  was  held  liable  in  equity  to  per- 
fect the  security  out  of  an  interest  in  the  estate  which  be 
took  under  her  will ;  so,  where  a  man  who  was  supposed 
to  have  a  reversion  in  fee,  but  in  fact  had  no  estate  in  the 
land,  executed  what  purported  to  be  a  conveyance  of  the 
same  for  valuable  consideration,  he  was  held  liable,  under 
his  covenant  for  further  assurance,  to  convey  the  estate 
on  its  subsequently  coming  to  him  as  heir  at  law  :(/)  the 
cases  seem,  as  observed  by  Sir  E,  Sugdetij  C.,(g^)  "  to  es- 
tablish this,  that  if  a  man  sells  an  estate,  and  the  title  is 
afterwards  defeated,  but  subsequently  he  acquires  the  same 
lands  under  another  title,  there  is  an  equity  arising  out  of 
the  contract  to  fasten  it  upon  the  new  title :"  but,  in  apply- 
ing this  rule,  the  word  estate  must  be  strictly  construed, 
for  evidently  no  such  equity  could  exist  where  the  con- 
tract had  been  for  the  purchase  professedly  of  a  contingent 
interest  at  a  price  fixed  with  a  view  to  the  contingency. 

(a)  See  3  Sim ;  Seabawme  v.  Powellfi  Vem.  11. 

{b)  Jennings  v.  Blincome^  2  Vera.  609. 

(c)  Morse  v.  FatiUcnerj  1  Anst.  11. 

(rf)  SeelDru.&W.  159. 

{e)  3  Sim.  103. 

(/)  Smiik  y.  Baker,  1  Y.  &  C.  C.  C.  223. 

(g)  See  Jones  v.  Kearney,  1  Drn.  6l  W.  159. 

not  of  general  warranty)  was  estopped  to  make  any  claim  or  title  to  the 
land,  and  that  the  tenant  claiming  subsequently  under  Weston,  was  priTy 
In  estate,  and  bound  by  the  estoppel.  Fairbanks  v.  Wiliiamton,  7  GreenL 
Rep.  96. 
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It  seems  probable  that  the  purchaser  could  come  into  Q>>p-  3av« 
equity  for  further  assurance,  even  if  the  conveyance  were  Although  the 

I  BftlO  W6n  of 

*by  a  mere  expectant  heir  professedly  selling  the  estate  in  <^  °»n  »• 
the  lifetime  of  bis  ancestor. (A)  **'1f«^QKi 

A  conveyance  by  lease  and  release,  containing  no  pre-  NoLoppef 
cise  recital  of  the  vendor's  seisin,  but  only  a  recital  that  tlm. 
he  is  "  legally  or  equitably  entitled  to  the  property,"  can- 
not operate  by  way  of  estoppel  so  as  to  pass  the  after-ac- 
quired legal  estate.(i)[l] 

Where  a  voidable  estate  has  either  before  or  after  the  2i5i1?SS!tff 
passing  of  the  3  d&  4  Will.  17.  c.  74,  been  created  by  a  uHh  emSa;!^ 
tenant  in  tail  in  favor  of  a  purchaser  for  valuable  con-  Subs^uent^ 
sideration,  any  subsequent  assurance  under  the  act,  (other 
than  a  lease  not  requiring  enrolment,)  whatever  may  be 
its  object  or  the  extent  of  estate  intended  to  be  thereby 
created,  confirms  the  previous  voidable  estate  to  the  ex- 
tent to  which  the  tenant  in  tail  alone,  ox  the  tenant  in 
tail  with  the  consent  of  the  protector,  (if  there  be  one,  and 
he  consent  to  such  subsequent  assurance,}  could  confirm 

(A)  See  Sng  1023;  1  Fonb.  on  Eq.  b.  i.  ch.  4,  s.  2;  Wetheredv.  Wetk- 
ered,  3  Sim.  183 ;  Harwood  v.  Tooke^  2  Sim.  192  j  but  see  Ca/reUon  r.  Leigh- 
ion,  3  Mer.  667 ;  Jones  v.  Roe,  3  Dum.  d&  E.  93 ;  an  equitable  charge  upon 
an  expected  legacy  was  recently  supported  in  BermeU  y.  Cooper j  9  Bear. 
268. 

(i)  Right  Y.  BuckneU,  2  B.  d&  Ad.  276;  and  see  Sug.  1018, 1023;  and 
LLoyd  V.  lAoyd,  4  Dru.  &  W.  354;  sed  aliter,  if  there  be  a  particular  reci- 
tal of  title,  Benslcy  v.  Burden,  2  Sim.  &  St.  519 ;  on  appeal,  8  L.  J.,  Ch. 
85 ;  this  case  is  said  to  be  overruled  by  Right  v.  BuckneU,  see  4  Dru.  &> 
W.  369,  sed  qu. 

[I]  In  the  case  of  Right  v.  Bucknell,  cited  in  the  text,  a  man  haying  an 
equUable  estate  under  a  contract,  conveyed  it  by  lease  and  release,  to  a 
mortgagee  in  fee,  reciting  that  he  was  legally,  or  equitably  entitled  to  it, 
and  afterwards  obtained  a  conveyance  of  the  legal  fee  to  himself,  and 
mortgaged  it  to  another  person,  who  had  no  notice,  and  it  was  held  there 
was  no  estopped  to  prevent  the  mortgagee  of  the  legal  fee  from  maintain- 
ing his  title  against  the  mongagee  of  the  equitable  fee.    The  grantor 
would  be  estopped  to  say  that  he  was  not  seized  in  fee  in  the  estate  which 
he  had  conveyed  with  warranty.    And  the  tenant  who  claims  the  estate 
as  the  grantee  of  such  grantor,  by  a  subsequent  conveyance  of  the  same, 
is  also  estopped  to  say,  that  his  grantor  was  not  seised  of  the  estate  which 
he  had  conveyed,  inasmuch  as  the  grantor  would  himself  be  estopped,  if 
he  were  a  party.    Somes  v.  Skinner j  3.  Pick.  Rep.  60 ;  White  v.  Patten^ 
24  Pick.  324. 

63 
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Chap.  ziv.  the  same  under  the  act :  but  this  is  not  to  affect  any  pur- 
"  chaser  for  valuable  consideration,  to  whom  such  subse- 
quent assurance  may  be  made  without  express  notice  of 
the  previous  voidable  estate  ;(Ar)  so,  before  the  act,  a  fine 
by  a  tenant  in  tail  confirmed  his  previous  voidable  con- 
^eyance.(i) 

[•386]      *(9.)  As  to  the  general  rights  and  liabilities  of  purchaser 

under  the  conveyance. 

'"K^^wnu  '^  ^^®  conveyance  be  executed  during  the  existence  of 
iTsSST'Sc.  *  tenancy,  the  purchaser  of  the  reversion  thereupon  be- 
comes entitled  to  the  accruing(m)  and  future  rent,  and 
may  recover  it  by  action,  or  (after  giving  notice  of  the  con- 
veyance) by  distress  ;(n)  but  he  cannot  recover  anean 
due  before  the  conveyance,(o)  or  subsequent  rent  which 
the  tenant,  in  ignorance  of  the  conveyance,  has  paid  to 
the  vendor  :(p)  so,  it  would  appear,  the  purchaser  of  a 
part  only  of  a  rent-charge,  may,  after  conveyance,  dis- 
train for  his  proportionate  part.(9)  The  act  for  the  ap- 
portionment of  rents(r)  does  not  appear  to  apply  to  the 
case  of  a  sale,  or,  as  between  a  vendor  and  purchaser,  to 
affect  the  latteFs  right  to  accruing  rents.(5) 
fc?biSShof  ^^i  ^^  the, tenancy  be  under  a  lease  by  deed(/)for  a 
eoToiw&u  |gym  ^hich  is  subsisting  at  the  date  of  the  conveyance^ 
the  purchaser  of  the  reversion  may  sue  upon  breaches  of 
covenants  which  occurred  before  the  conveyance  ;(tf)  but 
not,  it  would  seem,  if  the  lease  be  determined  before  the 

(*)  3  and  4  Will.  IV.  c.  74,  s.  38 :  and  see  as  to  bankruptcy  of  a  tenant 
in  tail  who  has  created  a  voidable  estate,  sect.  62  of  act ;  and  see  as  to 
confirmation  of  the  voidable  estates  of  purchasers  under  the  bankruptcy 
of  a  tenant  in  tail,  sects.  60,  61,  and  65  of  act;  and  13  and  13  Vict  e. 
106,  sect.  208. 

(0  lAoyd  V.  Uoyd,  4  Dru.  &  W.  354. 

(m)  Might  V.  BenOey,  7  Sim.  149. 

(ti)  Moss  v.  QaUimore,  Doug.  266,  although  the  rent  was  due  at  the  due 
of  the  notice. 

{o)  FligU  V.  BenOey,  7  Sim.  see  p.  151. 

0?)  4  Anne,  c.  16,  s.  10 ;  Birch  v.  Wright,  1  Dum.  db  E.  see  385. 

(j)  RivisY.  irai5on,5M.&W.255. 

(f )  4  and  5  WiU.  IV.  c.  22. 

(s)  See  and  consider  Brovme  v.  Amyat,  3  Ha.  173. 

(0  StandenY.  Christmas,  10  CI.  B.  135. 

(u)  Sugd.  219. 
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conveyance,  although  the  tenancy  continue(ii?)[l]  bis  right  ^^^'  "^- 
to  sue  exists  although  he  have  purchased  the  reversion 
only  of  part  of  the  demised  premises  ]{x)  but  he  then  can- 
not enter  for  conditions  broken  ;(y)  but  such  entry  may 
be  made  by  the  purchaser  of  part  of  the  reversion  of  all  ^tlj^ 
the  'premises ;  e,  g.^  if  a  termor  underlet  to  A.,  and  then      [*387] 
assign  to  B.  the  original  term  wanting  one  day,  B.  may 
enter  for*  condition  broken  by  A.  :[z)  and  in  none  of  the 
above  cases  is  it  necessary  that  the  tenant  should  attorn 
to,(a)  or  otherwise  acknowledge  the  title  of  the  purchaser : 
where  the  lease  is  by  writing  not  under  seal,  the  right  to 
sue  upon  it  as  a  contract  does  not  pass  with  the  reversion, 
and  the  lessor  may,  after  conveying  the  reversion,  sue  the 
lessee  in  respect  of  breaches  of  agreement,  {e,  g.  to  repair 
the  premises,)  committed  during  the  tenancy  but  subse- 
quently to  the  conveyance  of  the  reversion  ;(6)  but  the 
assignee  of  the  reversion  may  maintain  (assumpsit  against 
the  tenant  for  use  and  occupation.(c) 
And,  under  a  recent  act  where  the  immediate  rever-  Nexteitai« 

is  now  the 

sion  on  a  lease  is  surrendered  or  merged,  the  next  estate  MTmion. 
is  to  be  deemed  the  reversion  as  respects  both  rights  and 
liabilities.(c{) 

And  where  the  purchaser  is  himself  lessee,  the  execu-  Purehaw'B 
tion  of  the  conveyance  at  once  determines  all  the  cove-  {^'^Siii 
nants  in  the  lease  which  subsisted  between  himself  and  2<^°^*^' 
the  vendor  as  lessee  and  lessor.(e) 

It  has  been  held,  that  the  mere  retention  by  the  vendor  vendor  w- 

taining  pot- 

of  the  actual  possession  of  the  property,  subsequently  to  Jjjjjj^^"*'* 

(«?)  See  Johnston  r.  St.  Peter's,  Hereford,  6  Nev.  &  M.  106, 115, 

(x)  Tuyynam  t.  Pickard,  2  B.  &  Aid.  106. 

(y)  Wrighty,Bwrroughes,4D.&>h.^38'j  see  p.  448. 

(-r)  s.  a 

(a)  See  4  Anne,  c.  16,  sect  9 ;  Doug.  269. 

(*)  Bickford  v.  Parson,  5  C.  B.  920 ;  Standen  v.  Christmas,  10  O.  B.  135. 

(O  S.  C. 

(O  8  and  9  Vict  c.  106,  s.  9. 

(O  1  Bli.  69. 


■^.wf" 


[1]  For  the  tenant  is  liable  to  his  original  landlord,  on  his  breach  of 
covenant,  and  cannot  also  be  liable  to  the  purchaser,  the  new  landlord, 
ftxr  the  same  damage  arising  from  the  breach  of  his  implied  underta- 
king. 


\ 
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ctop-M^'  the  execution  of  the  conveyance,  will  not  subject  him  to 
andoccupi.  an  actlon  by  the  purchaser  for  use  and  occupation.(/) 
5Si!b!wi!f.     ^®  ^^^^  aeen{g)  that,  under  the  old  law,  where  a 
^^^raoc*.  testator,  having  entered  into  a  contract  for  purchase 
which  was  not  binding  on  the  vendor,  devised  the  estate, 
such  devise  was  inoperative  on  any  interest  which  he 
subsequently  acquired  in  the  property ;  although  a  case 
[*388]     of  ^election  might,  in  some  cases,  be  raised  against  the 
heir :  so,  also,  if,  having  contracted  for  an  estate,  he  de- 
vised it,  and  then  took  a  conveyance  in  terms  inconsistent 
with  the  contract,  the  devise  was  thereby  revoked  ;  but 
that  a  devise  contained  in  a  Will  coming  within  the  pro- 
visions of  the  recent  act  of  1  Vict.  c.  26,  will  pass  to  the 
devisee  the  rights  of  the  testator,  whatever  they  may  be, 
under  the  subsequent  conveyance. 
of*!J5[iS2      ^  ^®  hsLve  already  seen,  even  in  the  case  of  a  mere 
nqo&ite^^   equitable  estate,  a  conveyance  is  necessary  to  enable  the 
purchaser  to  enforce,  as  against  third  parties,  any  equities 
attaching  to  the  property.(A)[lJ 
r^V^      ^^^  we  may  here  remark,  that  if  a  bona  fide  sale  and 
tioD-^wiMQ  absolute  conveyance  are  accompanied  by  a  power  reserv- 


w^.^  ed  to  the  vendor  to  repurchase  the  property,  this  will  not 
turn  the  transaction  into  a  mortgage,  if  such  does  not  ap- 
pear to  have  been  the  intention  of  the  parties ;  and  the 

(/)  TVw  V.  J^me5, 13  M.  &  W.  12. 
(g)  Supra,  136. 

(A)  See  Tasker  v.  Small,  3  M.  &  O.  70 ;  per  Lord  Cottenham,  svpra^  p. 
115. 

[1]  The  general  rule  is  that  neither  the  vendor  nor  the  purchaser  can 
involve  third  parties  in  a  proceeding  to  enforce  a  specific  performance 
any  more  than  they  coald  be  made  parties  to  an  action  for  a  breach  of 
contract.  Even  where  a  mortgagee,  claiming  under  the  seller,  is  not 
willing  to  convey  to  the  purchaser,  without  having  competent  authority 
for  so  doing,  he  cannot  be  made  a  defendant  to  the  purchaser's  bill  for  a 
specific  performance,  nor  can  any  person  entitled  to  an  interest  in  the 
equity  of  redemption  be  joined.  The  mortgagee  is  only  subject  to  be  re- 
deemed and  is  a  stranger  to  the  contract,  and  has  no  right  to  dispute  the 
title,  and  the  purchaser  has  no  right  to  redeem  until  his  contract  is  com- 
pleted. The  purchaser,  of  course  may,  in  a  suit  against  the  aeUer  akne, 
if  he  is  entitled  to  the  equity  of  redemption,  compel  him  to  redeem  and 

to  obtain  a  conveyance  from  the  mortgagee.    See  1  Sug.  on  Yen.  963, 
364. 
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test  of  such  intention  seems  to  be  the  existence  or  non-  chap.  xiv. 
existence  of  a  debt  from  the  original  vendor  m  respect  of 
the  sum  named  as  the  price  for  such  repurchase  :  if  there 
is  no  debt  there  is  no  mortgage.(t)[2] 

(i)  See  Perry  v»  Meddowcrofi,  4  Beav.  197,  affirmed,  203 ;  Wmiams  v. 
Owen,  5  M.  &  C.  303. 


[2]  "  As  to  what  constitutes  a  mortgage,"  says  Story,  (2  Story's  Eq. 
Juris,  sees.  1018,  1019,)  there  is  no  difficulty  whatever,  in  courts  of 
equity,  although  there  may  be  technical  embarrassments  at  law.  The 
particular  form,  or  words  of  the  conveyance,  are  unimportant ;  and  it 
may  be  laid  down  as  a  general  rule,  subject  to  few  exceptions,  that  where- 
ever  a  conveyance,  assignment,  or  other  instrument  transferring  an  es- 
tate, is  originally  intended  between  the  parties  as  a  security  for  money, 
or  for  any  other  incumbrance,  whether  this  intention  appear  from  the 
same  instrument,  or  from  any  other,  it  is  always  considered  in  equity  as 
a  mortgage,  and  consequently  is  redeemable  upon  the  performance  of  the 
conditions  or  stipulations  thereof.  Even  parol  evidence  is  admissible,  in 
some  cases,  as  in  cases  of  fraud,  accident,  and  mistake,  to  show  that  a 
conveyance,  absolute  on  its  face,  was  intended  between  the  parties,  to  be 
a  mere  mortgage,  or  security  for  money.  So  inseparable  indeed,  is  the 
equity  of  redemption  from  a  mortgage,  that  it  cannot  be  disannezed,  even 
by  an  express  agreement  of  the  parties.  If  therefore  it  should  be  expres- 
ly  stipulated,  that  unless  the  money  should  be  paid  at  a  particular  day,  or 
by  or  to,  a  particular  person,  the  estate  should  be  irredeemable,  the  stipu- 
lation would  be  utterly  void.  In  this  respect,  courts  of  equity  act  upon 
the  same  principle,  which  is  avowed  in  the  civil  law;  and  most  probably 
it  has  been  borrowed  from  that  source.  A  distinction  is  also  taken,  like 
that  in  the  civil  law  between  a  conditional  purchase,  or  an  agreement  for 
a  re-purchase,  and  a  mortgage  properly  so  called.  The  former,  if  clearly, 
and  satisfactorily  proved  to  be  a  real  sale,  and  not  a  mere  transaction  to 
disguise  a  loan,  will  be  held  valid;  although  every  transaction  of  this 
sort,  is  watched  with  jealousy." 

A  transaction  constituting  a  mortgage  cannot  be  converted  into  a  sale, 
therefore  the  leaning  of  courts  of  equity  in  doubtful  cases  is  against  the 
lenders  of  money,  and  they  hold  such  cases  rather  to  be  mortgages  than 
conditional  sales.  Dougherty  v.  M"  Colgan,  6  Gill  &  Johne.  278.  Where 
land  is  conveyed  by  an  absolute  deed,  and  the  vendee,  at  the  same  time, 
delivers  to  the  vendor,  a  contract  by  which  he  agrees  to  re-convey  the 
premises  by  a  specified  time,  upon  the  repajnnent  of  the  purchase-money, 
with  interest,  th6  circumstances  furnish  presumptive  evidence  that  the 
deed,  although  absolute  upon  its  face,  was  intended  as  a  mortgage,  and 
it  will  be  so  held  in  equity.  Marshall  v.  StewaH,  17  Ohio  Rep.  356.  A 
parol  agreement  between  a  grantor  and  grantee,  at  the  time  of  the  execu- 
tion and  delivery  of  a  deed  of  bargain  and  sale  of  lands,  that  the  grantee 
should,  at  a  subsequent  time,  give  to  the  grantor  a  bond,  to  re-convey 
upon  the  payment  of  a  simi  of  money,  and  a  bond  subsequently  given  in 
pursuance  of  such  agreement,  does  not  make  the  couveyance  a  mortgage. 
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Chap.  XIV.  i^^^  y,  i^ttmd,  1  N.  H.  Rep.  39.    Where  the  substance  of  a  contnolis, 
to  secure  one  against  liability,  it  will  be  construed  a  mortgage,  withoot 
regard  to  its  form.      Webb  v.   Patterson,  7  Humph.  Tenn.  Rep.  431. 
Where  a  conveyance  of  land  is  made  upon  condition  that  it  shall  be  roid 
upon  the  payment  of  a  sum  of  money  by  the  grantor,  if  the  conreyasoe 
is  in  fact  made  to  secure  the  payment  of  a  debt,  for  which  the  grantee  has 
a  remedy  against  the  person  of  the  debtor,  the  conveyance  is  to  be  deemed 
a  mortgage.    But  where  the  conveyance  is  not  intended  as  a  secarity,  it 
must  be  deemed  a  conditional  sale.    Page  v.  Foster,  7  N.  H.  Rep.  393L 
Though  a  writing  may  purport  on  its  face  to  be  an  absolute  or  a  coodi- 
tional  sale,  if  it  was  obtained  by  any  fraudulent  device,  or  npon  a  nsoii' 
ous  contract,  or  was  really  intended  as  security  for  a  loan ;  and  any  such 
facts  are  charged  by  bill  in  equity  and  proved,  and  they  may  be  proTod 
by  the  defendant's  express  admission,  and  will  be  taken  as  admitted,  if  he 
evades  the  charge,  or  only  gives  a  general  response  to  a  specific  allega- 
tion, the  writing  will  be  treated  as  a  mere  mortgage  or  evidence  of  a 
pledge.    Bright  v.  Wagle,  3  Dana,  254.    Where  a  debtor  conveyed  his 
farm  to  his  creditor  for  the  amount  of  his  debt,  which  was  abont  the  n- 
lue  of  the  farm,  by  an  absolute  deed,  with  covenants  of  warranty,  and  the 
creditor  gave  up  and  discharged  the  securities  which  he  held  for  his  detit, 
and,  on  the  same  day,  gave  to  the  grantor  a  writing  to  the  effect  that  if 
such  grantor  could  find  a  purchaser  for  the  farm  within  one  year,  he  should 
be  entitled  to  all  the  surplus  which  he  could  obtain  for  the  same  beyond 
the  amount  of  the  debt  for  which  it  had  been  conveyed,  and  the  m\atA 
thereon.    Held,  that  the  writing  thus  given  was  not  such  a  defeasance  ol 
the  conveyance  as  necessarily  to  constitute  it  a  mortgage ;  even  if  it  vas 
given  at  the  time  of  the  execution  of  the  deed,  and  in  pursuance  of  a  pre- 
vious agreement  to  that  effect.    Holmes  v.  Grant,  8  Paige,  343.  To  en- 
able  the  court  to  declare  an  absolute  bill  of  sale  to  be  but  a  secunty  a 
the  nature  of  a  mortgage,  the  proof  must  be  clear  and  convincing.  Lo^ 
declarations  of  a  trust,  especially  after  great  lapse  of  time,  will  not  be 
allowed  to  overturn  the  written  contract  of  the  parties.    Frteman  ainu 
y.  Baldmn,  13  Ala,  Rep.  246.    A  bill  of  sale  made  absolute  on  itsfta 
and  signed  by  the  vendor,  attached  was  a  condition  signed  by  the  vendee, 
which  was  in  these  words :  "  The  condition  of  the  above  obligation  is 
such  that  if  the  said  H.  shall  well  and  truly  pay  to  the  said  C,  the  above 
mentioned  sum  of  money,  without  interest  by  the  first  of  Jannaiy,  I8^i 
then,  &C.    Held  by  the  court  that  it  was  not  a  mortgage  on  its  face,  bat 
a  sale  with  liberty  to  re-purchase.    Hickman  v.  CantreU,  9  Yeigcr,  IW 
See  Waterman's  Amer.  Ch.  Dig.,  tit.  Vendor  and  Vendee. 


■CHAPTER  XV. 

AS    TO   THE    EFFECT   OP    THE   CONVEYANCE    ON   THE 
ADVERSE    RIGHTS   OF   THIRD   PARTIES. 

1.  Purchaser  without  notice,  protected  by  legal  estate 
against  prior  daimanta. 

2.  With  mere  equitable  title,  postponed  to  prior  equi- 
table daimants. 

3.  How  far  protected  against  defective  execution  of 
powers — against  prior  daijnants  who  have  encouraged 
him  to  purchase — and  by  statute  in  various  cases. 

4.  As  to  priority  under  the  Registration  Acts. 

5.  As  to  notice — what  it  is — how  it  may  be  proved — 
and  its  effect — of  void  or  voidable  estates,  and  fraudulent 
or  voluTitary  conveyances — editable  relief  against  pur- 
chasers with  notice. 

6.  As  to  contribution  to  paramount  charges. 

7.  Rights  of  third  parties  after  conveyance  in  various 


(1.)  Where  two  persoas  have,  in  conscience,  an  equal  vtitn 

...  .  .,,  .         \         vniitita 

claim  to  the  same  property,  equity  will  not  interfere  ■«*4<'*'> 
against  the  one  who  acquires  a  legal  right  to  hold  it ;  pnTui*- 
even  although  his  equitable  title  be  of  later  date  than 
of  his  opponent.(a)[l'| 

(a)  Oxakk  V.  Pbimer,  Bac.  Abr.  Morlgage,  E.  b.  3. 

[1]  Hence,  in  the  case  here  cited,  where  A.  coveosoted  to  Burrendei' 
lands  [o  Dies,  which  were  eojoj'ed.  accordingly,  allhough  do  sarreiider 
was  made ;  aud  A.  Ihineen  ^cars  afterwards  siirreodeicd  the  aame  lands 
to  B.  for  valuable  consideralion,  without  notice  of  the  covenant,  B.  waa 
hoUen  to  be  entitled  to  the  lauda,  and  the  coreoantees  were  lell  to  their 

Of  iwo  equitable  iscnmbrancers  he  who  hath  the  preferable  right  to 
call  for  the  legal  estate  is  entitled  to  the  preference,  though  he  hath  not 
actnally  got  it  in,  nor  obtained  an  assignment,  nor  even  possession  of  the 
deed  conveying  the  outstanding  legal  title ;  and  though  his  lien  is  subse- 
quent In  date  to  the  other  incumbrance.  WtUiamum  r.  Qardtn't  a'rt.,  5 
Mnnf ■  3&?- 
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Chap.  XV. 

Furchaaer 
without 
iotice,  pay- 
ing pur* 
clmM-moDej 
and  acquir- 
ing legal 
Mtata  under 
the  conyey- 
ance, 

[*390] 


or  getting  it 
in  by  deed 
subsequent 
to  convey- 
ance, ac- 
5|uire8  inde- 
easible  tiUe. 


Although 
▼endor  Dad 
no  title  in 
equity. 


The  execulion  of  a  conveyance  vesting  the  legal  estate 
in  a  bona  fide  purchaser  for  valuable  consideration,  or  in 
his  trustee,  will,  therefore,  render  his  title  indefeasible  as 
against  all  equitable  claimants,  even  for  valuable  consid- 
eration, *of  whose  claim  he  had  no  notice  prior  to  the  eze< 
cution  of  the  conveyance,(6)  and  actual  payment  of  the 
purchase-money  :(c)  and  where  the  contract  has  been  com- 
pleted by  a  conveyance  which  proves  defective,  by  reason 
of  some  prior  conveyance,  charge,  or  incumbrance,  the 
purchaser  may,  at  any  subsequent  period,  get  in  any  out- 
standing legal  estate,  (unless  held  expressly  in  trust  for  an 
adverse  claimant,((/)  and  use  it  against  all  parties  of 
whose  claims  he  had  no  notice  at  the  time  of  the  comple- 
tion of  his  purchase  :{e)  where  the  conveyance  is  executed 
and  the  purchase-money  is  secured,  he  may  come  into 
equity  to  have  it  employed  in  discharge  of  newly  discov- 
ered incumbrances,(/)  if  created  by  the  vendor  or  covered 
by  his  covenants  for  title  ]{g)  and  where  the  conveyance 
has  been  executed,  and  part  only  of  the  money  paid,  be- 
fore notice,  he  may,  it  is  conceived,  clearly  avail  himself 
of  the  legal  estate  as  a  security  to  the  extent  of  the  sum 
so  paid. 

And,  for  the  above  purposes,  it  is  immaterial  that  the 
vendor  has  no  equitable  interest  in  the  property : — a  bare 
trustee,  or  a  vendor  whose  apparent  equitable  title  de- 
pends upon  a  forged  instrument,(A)  can  make  a  good  title 
to  a  purchased  paying  his  money  without  notice,  and  then, 
or  subsequently,  acquiring  the  legal  estate.[l] 

(b)  Wigg  V.  Wigg,  I  Atk.  382,  384. 

(c)  T\mrmlk  v.  Naisht  3  P.  Wms.  307;  (where  the  money  being  se- 
cured by  bond  was  held  insufficient ;)  Jones  v.  SUinleyt  2  £q.  Ca.  Abr. 
685,  pi.  9;  Story  v.  Lord  Windsor,  2  Atk.  630;  see  Davies  v.  Tlkonss,^ 
Y.  &  C.  Exch.  234. 

(rf)  SawndcrsY.  DekeWy  2  Verm.  271. 

{e)  Stanhope  v.  Earl  Vemey,  2  Ed.  81 ;  and  Mr.  BuUer's  not  to  Co.  LitU 
290,  b.  n. ;  WUXoughby  r.  WiUoughhy,  1  Dum.  &  E.  763 ;  and  sec  J^aa 
Y.  Smith,  1  Ha.  43  j  and  1  Ph.  244  j  as  to  the  priority  acquired  by  regis- 
tration, vide  infra. 

(/)  3  P.  Wms.  307. 

(g)  Supra,  381. 

(A)  See  Jones  v.  Potoles,  3  M.  &  K.  581. 

[1]  In  Jones  v.  Powles^  to  which  reference  is  here  made,  the  seller^ 


But  the  legal  estate  will  not  protect  a  purchaser  against  S^t^L 
Hie  claims  of  persons  whose  prior  right  to  its  protection  oii^^ 
•was  known  to  him  before  the  completion  of  the  purchase,  £?™'?rtgh( 
even  although  the  extent  of  such  claims  were  unknown ;  1^  Huia, 
for  instance,  where  A.,  knowing  that  B.  had  a  charge  on  uibtitqiii- 
the  property,  accepted  a  mortgage  of  the  estate,  reljring  on      r*3Q]  i 
the  mortgagor's  covenants,  and  then  got  in  an  old  out- 
standing term  for  years,  it  was  held  that  B.,  having,  in 
respect  of  A.'8  notice  of  the  first  incumbrance,  a  preferable     • 
right  to  require  an  assignment  of  the  term,  was  entitled  to 
priority  not  only  in  respect  of  such  first  incumbrance,  but 
also  in  respect  of  a  subsequent  charge  of  which  A.  had  no 
notice  at  the  date  of  his  advance.(i) 

And  it  seems  that  a  purchaser  who  has  completed  with-  jj^*^ 
out  notice  of  a  prior  incumbrance,  may  get  in  the  legal  ^^^ 
estate  even  from  a  trustee  or  satisfied  mortgagee  having  ^^^ 
notice  of  such  incumbrance,  and  will  be  entitled  to  avail  ^l^Tilbl^. 
himself  of  its  protection  ;(jt)[l]  yet  it  had  been  doubted 

(0  Willovgltiy  v.  WilliiiiglU>y,  1  D.  &r  E.  763, 

(k)  See  Lord  Eanlwicke's  judgment  in  WHlotiglity  v.  WiOaitg/tiy,  I 
D.  &r  £.  763  i  Ptaceek  r.  Burt,  13  L.  J.  35 ;  and  see  BugL  7S6,  where  the 
point  U  Mid  to  be  clear. 

equitable  title  depended  npon  a  forged  will  which  was  prodaced.  It  waa 
anggeMed  by  the  conit,  that  the  pnichaaer  was  not  entirled  to  Its  protec- 
tion, bat  this  view  waa  ultimately  abandoiied.  The  eoart  obaenred,  tliat 
■Is  Iraprevitm  at  the  opening  of  the  case  was,  that  the  protection  of  the 
legal  estate  eiteoded  only  lo  cases  where  (he  title  of  the  purchaser  for 
valuable  consideration,  wiihoui  notice,  waa  impeached  by  reasou  of  some 
secret  act  oi  matter  done  by  the  vendor,  or  those  under  whom  lie  claimed  -, 
but  apOD  (nil  consideration  of  all  the  snlharities,  and  the  dicta  of  judge* 
and  text  writers,  and  the  principles  apon  which  the  rale  is  grounded,  the 
court  was  of  opinion  that  the  protection  of  the  legal  estate  was  to  be  ex- 
tended, not  merely  to  cases  in  which  the  title  of  the  purchaser,  for  Tain- 
able  consideratiOD,  without  notice.  Is  impeachable,  by  reason  of  a  secret 
act  done,  but  also  to  cases  In  which  it  is  impeached  by  reason  of  the  false- 
hood of  a  Ihct  of  title  asserted  by  the  vendor,  or  those  under  whom  be 
claims,  where  such  asserted  title  is  clothed  with  possession,  and  the  &lse- 
hood  of  the  fact  asserted,  conld  not  have  been  detected  by  reasonable  dili- 
gence. 

[I]  "The  importance  of  obtaining  an  assignmeiil  of  all  outstanding 
lemis,"  says  Sugden,  (3  Sag.  on  Vend.  43,)  "  caimot  be  too  strongly  im- 
pressed OD  purchasers.  If  a  purchaser  has  no  notice,  and  happens  to  take 
a  defective  conveyance  of  the  inheritance,  defective  either  by  reason  of 
some  prior  cha^e  or  incumbrance,  and  if  he  also  takes  an  assignment  of 
64 


■u 

incumbnu- 

cut. 
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^*P-  ^^'  whether  the  trustee  or  mortgagee  can  safely  make  the 
conveyance  :(Z)  and  if  the  trustee  have  executed  a  decla- 
ration of  trust  in  favor  of  the  incumbrancer,  and  the  pur- 
chaser have  notice  of  such  declaration  at  the  time  of  get- 
ting in  the  legal  estate,  he  will  lose  the  benefit  of  its  pro- 
tection.(m) 
^filkwi*      ^"^  ^^  ^®  ^^^^^  ^^^^  *  purchaser  by  paying  off,  and  get- 
Sio^fflbral   ^^^S  ^^  ^  iegsi^  estate  from,  an  unsatisfied  mortgagee,  may 
abie'^i^gflllhst  hold  it  as  against  all  mesne  incumbrances  of  which  he 
c^"^^^.   had  no  notice  at  the  time  of  completion ;  and  this  may  be 
done  pendente  lite^  at  any  time  before  a  decree  to  settle 
priorities.(«) 

(/)  See  1  D.  &  E.  771 ;  and  Ex  parte  KnoU^  11  Ves.  613. 

(m)  Saunders  v.  Dehew,  2  Vera.  271 ;  Allen  ▼.  Knight^  5  Ha.  272,  af- 
firmed, 11  Jur.  527. 

(n)  BelckUr  v.  Renforth,  5  Bro.  P.  C.  292;  and  see  11  Ves.  619:  the 
general  doctrine  is  disapproved  of  by  the  present  Registration  Commis- 
sioners, and  will  probably  eventually  be  destroyed  by  a  general  registra- 
tion act. 

the  term  to  a  trustee  for  him  or  to  himself,  where  he  takes  the  conveyance 
of  the  inheritance  to  his  trustee ;  in  both  these  cases,  he  shall  have  the 
benefit  of  the  term  to  protect  him ;  that  is,  he  may  make  use  of  the  legal 
estate  of  the  term  to  defend  his  possession,  or,  if  he  has  lost  the  posacMioa, 
to  recover  it  at  common  law,  notwithstanding  that  his  adversary  may,  ai 
law,  have  the  strict  title  to  the  inheritance."  See  WiUMmsony,  Chrdem's 
ez^rs,,  5  Munf.  Rep.  257. 

Lord  Hardwicke  was  of  opinion  that  the  protection  arising  from  atem 
of  years,  assigned  to  a  trustee  for  a  purchaser,  should  extend  geneially  to 
all  estates,  charges  and  incumbrances,  created  intermediate  between  the 
raising  of  the  term  and  the  purchase.  See  1  Term  Rep.  768.  "  .And  this 
doctrine,"  says  Sugden,  (3  Sug.  on  Vend.  44,)  "unqaalified  as  it  is^ 
seems  correct.  For,  as  the  term  will  prevail  over  a  a  strict  title  to  the 
inheritance,  it  will,  of  course,  be  a  protection  against  judgments,  mongft- 
ges,  and  all  other  incumbrances  and  estates  less  than  a  fee ;  and  it  may, 
in  like  manner,  be  used  as  a  shield  against  an  act  or  commiasion  of  bank- 
ruptcy." 

In  the  eajse  of  Peacock  v.  Burt^  here  cited,  there  was  a  first  mortgagee 
with  the  legal  estate,  a  second  equitable  mortgagee  who  had  given  noliee 
to  the  first,  and  then  a  transfer  of  the  first  mortgage  to  a  third  perMS, 
who  advanced  a  further  sum  to  the  mortgagor  upon  the  transfer,  and  hai 
no  notice  of  the  second  mortgage,  and  afterwards  advanced  fiutlier  sums 
without  notice ;  of  course  it  was  held  that  the  mortgagee  of  the  legal  e» 
tate,, without  notice,  eould  hold  for  all  the  money  advanced  against  the 
equitable  mortgagee,  and  a  purchaser  without  notice  being nUe,  althongii 
the  seller  to  him  had  notice. 


•And  where  a  purchaser,  not  having  got  in  an  outstand-  ^*p-  ^^- 
ing  legal  estate,  has  nevertheless  the  best  right  to  call  for  bui  righiu 
it,  he  wilt  in  eqaity  be  entitled  to  its  protection, (o)[l}  ■«■»,>[«>- 

And,  as  a  general  rule,  a  court  of  equity  will  not  act  'fl""'- 
adrersely  to  a  bona  fide  purchaser  who  has  taken  what  n«  1°  Em- 
purported  to  be  a  conveyance  of  the  legal  and  equitable  j^^^^ 
estates,  or,  perhaps,  of  such  an  equitable  estate  as  appa-  oouSl!^' 
rently  gave  hin^  au  absolute  and  indefeasible  right,  (either 
immediately,  or  upon  payment  of  a  subsisting  incum- 
brance,) to  call  for  the  legal  estate,  and  has  paid  his  pur- 
chase-money without  notice  of  adverse  claims  ■,{p)  the  rule, 
however,  has  been  held  to  be  different  where  the  adverse 
claimant  has  a  legal  title  ;(y)  but  this  doctrine  has  been 
disapproved  of,  and  is  opposed  to  decisions  by  Sugden, 
C.(r)    However,  it  seems  probable,  notwithstanding  some 
old  authorities  to  the  contrary,  that  when  a  bona  fide  pur- 
chaser subsequently  resorts  to  fraud  in  order  to  perfect 
his  title,  equity  wilt  interfere  for  the  purpose  of  depriving 
him  of  the  advantage  he  has  thus  acquired.(«) 

(2.)  _  Purchaser  mih^mere  equitable  title,  is  postponed  to 
prior  equitable  claimants. 
Where  the  purchaser  has  neither  taken  a  conveyance  A«bMWM« 
of  the  legal  estate,  nor  such  a  conveyance  of  the  equitable  '"y'^'^ 

(a)  See  WiUxr  v.  Bedmgton,  3  Vem.  E99i  Ex  parte  Knott,  II  Ves. 
G18 ;  Boae»  v.  Evaiu,  1  Jo.  &  L.  364. 

If)  See  and  compare  Jerrard  v.  Saimdtri,  S  Ves.  J.  454  j  Oai/  v.  Oi- 
iaidaUm,  1  Rnss,  158;  Btad  t.  Egerton,  3  P.  Wms.  381 ;  Att,-Oen.  v. 
BacOouK,  17  Vet.  390 ;  JiuJCKm  r.  Jt-nee,  4  Rum.  514 ;  and  V.  C.  K.  B.'a 
jndgment  in  Peimy  v.  Wattt,  13  Jnr.  459. 

(;)  See  WSUama  r.  Lamie,  3  Bra.  C.  C.  964 ;  CoOim  v.  Ardier,  I  Rusa. 
4:H.9B4. 

(r)  See  Paipu  v.  Campbrn,  3  Y.  &  C.  461 ;  Baam  t.  Etam,  IJ.  &  L 
ITS,  964 ;  Joyce  r.  VtMiAttini,  3  J.  &  L.  374 ;  bat  see  TOlt^  v.  DavUs,  3 
Y.4.C.C.C.399. 
(J)  8ng.  lOaO. 

[1]  Iq  (he  case  of  WiUcer  v.  Bedutgton,  here  referred  (o,  Ihere  was,  Ist, 
an  act  of  banbroptcy  by  A. ;  ftidly,  a  settlemeut  for  valuable  coosidera- 
tton  bf  blm,  wilbont  noUce  lo  Uie  paitiea  of  the  act  of  banlnnpCcy;  and 
Sdlf,  a  comiDusion  ag&inR  him.  Alihoogh  the  comraiBsion  OTerreacbed 
the  settlement,  yet  the  penons  cUlmhig  nnder  it  were  held  to  be  entitled 
to  the  beite&t  of  an  ootstandlDg  term  created  prior  to  the  bankruptcy. 
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f^"^^^-  estate  as  would  seem  to  give  him  an  absolate  and  inde- 
dii^pn-      feasible  'right  to  call  for  the  legal  estate,  the  ordinary  rale 
f"3931      '^^  equity,  "  qui  prior  eat  tempore  potior  est  jure,"  will,  it 
appears,  be  allowed  to  operate  in  favor  of  an  adverse 
claimant;  so  that  where  a  mortgagee  lent  money  upon  a 
conveyance  of  what  he  knew  to  be  a  mere  equity  of  le- 
demption,  it  was  held  by  Lord  Thurlow,  that  he  naust  be 
postponed  to  mesne  incumbrancers  of  whom  he  had  do 
notice  ;(2)  and  the  decision  has  been  several  times  reco^ 
■anoiaN   nized  by  Lord  Eldon  Xu)  so,  also,  where,  in  a  recent  case, 
MMmiK   inkers  took  an  equitable  mortgage  by  deposit  of  title 
deeds  of  an  estate  which  was  subject  to  a  secret  trust  or 
which  they  had  no  notice,  it  was  held,  that  such  trust 
must  prevail  against  their  security  ;(t0)  so,  a  purchaser  of 
a  legacy  takes  subject  to  the  liability  to  refund  for  pay- 
ment of  debts.(£) 
°<M^M^     ^^^  it  h^  been  decided  in  several  caseB,(y)  that,  as 
und'M"';  respects  equitable  estates  in  land,  the  priority  of  a  pur- 
^uindbT  chaser  or  incumbrancer  is  not  affected  by  his  giving  or 
TTw'  t,    i^S'scting  to  give  notice  of  his  purchase  or  security,  to 
the  trustees,  mortgagees,  or  other  persons  in  whom  the 
legal  estate  may  happen  to  be  vested  ;  and  that  the  ordi- 
nary rule,  as  to  notice  of  assignments  of  choses  in  actioD, 
does  not  apply. 
oon™w        So,  where  the  property  is  subject  to  a  concealed  incum- 
tm^'    '     brance  it  seems  that  a  purchaser  of  part,  having  merely 
lA^i^on     the  equitable  estate,  mav  throw  the  entire  charge  upon  a 

puISM  •qili-  ^  ',  ,,  ■!..■ 

mmm""-     subsequent  mnocent  purchaser  of  the  equitable  estate  in 
the  residue.(z](lj 

(0  BuMl  V.  ConOef,  I  Bro.  C.  C.  853. 

(«]  See  1  GL  &  J.  343-,  6  Vei.  199-,  2  Run.  3U;  uxl  ue  JmaT. 
yoMi,  e  Sim.  643,  and  aee  TVurvilb  t.  JVoui,  3  P.  Wmi.  306. 

(to)  Manningferd  t.  IWctm*,  1  CoU.  670,  &nd  see  AU^Otn.  v.  JTtW,  t 
3a.  156. 

(z>  Jntiunf 5  V.  Bnuf,  3  J.  A.  L.  730. 

(y)  Ptacock  T.  Buri,  Coote  oq  Moitgages,  569 1  Ja*a  y.  Jontt,  8  Sim- 
633  i  WatiMny.liaMts.U  Sim.  7S;  WUmotY.  Pike.bUa.  H;  Bug^a 
V.  Rig^uld,  3  Y.  &  C,  C.  C.  398. 

(z)  See  Hartif  v.  O'FWurtf,  Uo.  A.  G.  tem.  PI.  908,  316 ;  At€nil  r. 
Wadt,  Uo.  &  a.  tern.  Sng.  353. 

[  1 J  A  nun  leiied  of  eauue*  A.  and  B.  both  tubjecl  la  a  jndgmenl  deb 
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^Incumbrances  in  favor  of  a  charity  seem  to  be  subject  c'^p-  ^^' 
to  the  same  rules  as  those  in  favor  of  a  private  individual ;  priori^  hQw 
except  that  notice  to  the  first  purchaser  is  said  to  bind  Sv^' 
subsequent  purchasers  without  notice.(a)  SanUM. 

(3.)  Purchaser,  liowfar  protected  against  defective  execu- 
tion of  powers  ; — against  prior  claimants  who  have  en-  * 
couraged  him  to  purchase  ; — and  by  statute  in  various 
cases. 

Equity  will  supply  the  defective  execution  of  a  power,  JJJfJlT' 
if  the  defect  consist  merely  in  the  non-observance  of  some  JJ^fort'^do. » ' 
required  formality  ;(6)  but  not  if  such  formality  be  posi-  emuTn  ©?*' 
tively  required  by  the  legislature  :(c)  nor  can  it  supply  a  p°^*"- 
defect  which  goes  to  the  very  nature  of  the  power ;  as 
where  a  power  to  appoint  by  will  is  attempted  to  be  exe- 
cuted by  deed  :{d)  and  the  legislature  has  expressly  exclu- 
ded the  interference  of  equity,  where  a  contract  by  a  tenant 
in-tail  is  not  perfected  in  manner  required  by  the  3  &  4 
Will.  17.  c.  74.(c)[l] 

(a)  East  QrvmsUd  case^  Duke's  Charitable  Unes,  640 ;  a  mere  length 
of  possession  was  no  protection  in  equity,  before  the  late  Statute  of  Limi- 
tations, to  a  purchaser  who  bought  with  notice  of  the  charitable  trust, 
AU.-Gen.  v.  Christ's  Hospital,  3  Myl.  &^  K.  344 ;  as  to  the  effect  of  the 
statute,  vide  supra^  190. 

{b)  See  2  Sug.  Pow.  94,  6th  ed. 

(c)  Sug.  1024. 

(i)  Reid  V.  Skergold,  10  Ves.  370 ;  Archibald  v.  WHgkt,  9  Sim.  161. 

(f )  See  sect.  47. 

settles  A.  for  raluable  consideration,  without  noticing  the  judgment.  The 
judgment  creditor  would  be  compelled  to  go  against  estate  B.,  and  the  per-  ' 
sons  claiming  under  the  settlement,  would  be  entitled  to  have  the  settled 
estate  exonerated  at  the  expense  of  the  unsettled  estate :  the  judgment 
binds  both,  and  where  there  is  a  settlement  of  part  of  an  estate,  as  if  free 
from  incumbrances,  equity  will  throw  the  whole  on  the  unsetUed  part, 
which  still  belongs  to  the  original  owner.  If  there  is  a  covenant  that  the 
estate  is  free  frx>m  incumbrances,  or  even  a  mere  declaration  that  the  es- 
tate was  free  from  incumbrances,  there  can  be  no  doubt  that  such  a  de- 
daration  would  throw  the  incumbrances  on  the  unsettled  estates.  A  co- 
venant of  this  nature,  is  enforced  by  equity,  not  by  giving  damages,  be- 
cause equity  does  not  give  damages,  but  by  specifically  doing  that  which 
ought  to  be  done.  By  such  a  covenant  therefore,  the  judgment  would  be 
thrown  altogether  on  the  unsettled  estate. 
[1  ]  If  there  be  a  defective  execution,  or  attempt  at  execution,  of  a  mere 
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ch«p.  XT.      The  purchaser  will  also  be  protected  in  equity  against 
Reiiered      ai&y  persou,  (even  an  infant,  or  a  married  woman,)  who 

•ufflbna- 

power,  equity  will  interpoee  and  supply  the  defect  in  favor  of  parlies  for 
whom  the  person  entrusted  with  the  execution  of  the  power  is  under  a 
moral  or  legal  obligation  to  provide  by  an  execution  of  the  power.  Such 
a  defective  execution  will  be  aided  in  favor  of  persons  standing  upon  a 
valuable  or  a  meritorious  consideration ;  such  as  a  btma  fide  purchaser 
for  a  valuable  consideration,  a  creditor,  a  wife,  and  a  legitimate  child ; 
unless  such  aid  of  the  defective  execution,  would,  under  all  the  circom- 
stances,  be  inequitable  to  other  persons ;  or  it  is  repelled  by  some  coqd- 
ter  equity.  In  cases  of  defective  execution  of  powers,  a  distinction  is 
made  between  powers  which  are  created  by  private  parties,  and  those 
which  are  specially  created  by  statute ;  the  latter  being  construed  strictly. 
The  defects  which  may  be  remedied  are  those  which  are  not  of  the  very 
substance  of  the  power.  Hence  the  want  of  a  seal,  or  of  witnesses  or  of 
a  signature,  and  defects  in  the  limitations  of  the  property,  estate,  or  in- 
terest, will  be  aided.  But  equity  will  not  afford  its  aid  if  the  power  be 
executed  without  the  consent  of  parties  who  are  required  to  consent  to  it. 
So  if  it  be  required  to  be  executed  by  wiU^  and  it  is  executed  by  an  irre- 
vocable and  absolute  deed;  this  being  apparently  contrary  to  the  settler's 
intention.  For  a  will  is  always  revocable  during  the  life  of  the  testator; 
while  a  deed  would  not  be  revocable  unless  expressly  so  stated  in  it.  So 
also  relief  has  been  denied  where  a  party  having  a  power  of  appointmeot 
executed  it  absolutely,  without  introducing  a  power  of  revocation,  upon 
a  mistake  of  law,  that  being  a  voluntary  deed,  it  was  revocable.  On  the 
other  hand,  where  powers  in  the  nature  of  trusts  are  required  to  be  exe- 
cuted by  trustee  in  favor  of  particular  persons,  and  they  fail  of  being  so 
executed,  by  casualty  or  accident,  equity  will  interpose  and  grant  suitable 
relief.  1  Story's  Eq.  Juris,  sec.  9b  et  seq\  3  Chance  on  Powers,  ch.  23, 
art.  3818  to  3034 ;  Sug.  on  Powers,  ch.  6,  p.  344  to  393,  3d  ed. ;  Powell  on 
Powers,  p.  54, 1&6, 343, 380. 

"  What  shall  eonstitute  an  execution,  or  preparatory  steps,  or  attempts, 
towards  the  execution  of  a  power"  says  Story  (1  Story's  Eq.  Juris,  sec 
171,  ei  seq,)  "  entitling  the  party  to  relief  in  equity,  on  the  ground  of  a  de- 
fective execution,  has  been  largely  and  liberally  interpreted.  It  is  clear, 
that  it  is  not  sufficient  that  there  should  be  a  mere  floating  and  indefinite 
intention  to  execute  the  power,  without  some  step^  taken  to  give  it  legal 
effect  Some  steps  must  be  taken  or  some  acts  done,  with  this  sole  and 
definite  intention,  and  be  such  as  are  properly  referrible  to  the  power. 
Lord  Mansfield,  at  one  time  contended  that  whatever  is  an  equitable  oogbt 
to  be  deemed  a  legal  execution  of  a  power,  because  there  should  be  a  uni- 
form rule  of  property ;  and  that  if  courts  of  equity  would  presume  that  a 
strict  adherence  to  the  precise  form  pointed  out  in  the  creation  of  the 
power,  was  not  intended,  and  therefore  not  necessary,  the  same  mle 
should  prevail  at  law.  But  this  doctrine  has  been  overruled.  And  indeed 
courts  of  equity  do  not  deem  the  power  well  executed  unless  the  form  is 
adhered  to ;  but  in  cases  of  a  meritorious  consideration,  they  supply  the 
defect  And  relief  will  be  granted,  not  only  when  the  defect  arises  from  an 
informal  iaatnuneBt,  not  within  the  scope  of  th»power ;  but  also  when  the 
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having  a  prior  interest  in  the  property,  encourages,  or  per-  ^•£i_^ 
niits  him,  to  complete  his  purchase  in  ignorance  of  its  ^"o'm^* 

courage 
purcbue  oC 
defect  arises  from  the  improper  execution  of  the  appropriate  instrument. 

All  that  is  necessary  is,  that  the  intention  to  execute  the  power  should 
clearly  appear  in  writing.    Thus,  if  the  donee  of  a  power,  merely  cove- 
nant to  eixecute  it ;  or  by  his  will,  desire  the  remainder  man  to  create  the 
estate ;  or  enter  into  a  contract,  not  under  seal,  to  execute  the  power ;  or, 
by  letters,  promise  to  grant  an  estate,  which  he  can  execute  only  by  the 
iustramentaliiy  of  the  power ;  in  all  these,  and  the  like  cases,  equity  will 
supply  the  defect.    And  even  an  answer  to  a  bill  in  equity  stating  that  the 
party  does  appoint,  and  intends,  by  a  writing  in  due  form,  to  appoint  the 
fund,  will  be  an  execution  oi  the  power  for  this  purpose.    The  like  rule 
prevails,  where  the  instrument  selected  is  not  that  prescribed  by  the 
power ;  provided  it  is  not,  in  its  own  nature  repugnant  to  the  true  object 
of  the  creation  of  the  power.    Thus,  if  the  power  ought  to  be  executed 
by  a  deed,  but  it  is  executed  by  a  will,  the  defective  execution  will  be 
aided.    But  if  the  power  ought  to  be  executed  by  a  will  and  the  donee  of 
the  power  should  execute  a  conveyance  of  the  estate  by  an  absolute  deed, 
it  will  be  invalid ;  because  such  a  conveyance,  if  it  avail  to  any  purpose, 
must  avail  to  the  immediate  destruction  of  the  power,  since  it  would  no 
longer  be  revocable  as  a  will  would  be.    TThe  intention  of  the  power  in 
its  creation,  was  to  reserve  an  entire*  control  over  its  execution,  until  the 
moment  of  the  death  of  the  donee ;  and  this  intention  would  be  defeated 
by  any  other  instrument  than  a  will.    An  act  done,  not  strictly  according 
to  the  terms  of  the  power,  but  consistent  with  its  intent,  may  be  upheld  in 
equity.    But  an  ^t  which  violates  the  very  purpose  for  which  the  power 
was  created,  and'the  very  control  over  it,  which  it  meant  to  vest  in  the 
donee,  is  repugnant  to  it,  and  cannot  be  deemed,  in  any  just  sense,  to  be 
an  execution  of  it.    But,  in  other  respects,  there  is  no  difference  between 
a  defective  execution  of  a  power  by  a  will,  and  by  a  deed ;  for  in  each 
case,  the  remedial  interposition  of  equity  will  be  applied.    Thus,  if  a 
power  is  required  to  be  executed  in  the  presence  of  three  witnesses,  and  it 
is  executed  in  the  presence  of  two  only,  equity  will  interfere  in  such  a 
case.    So  if  the  instrument,  whether  it  be  a  deed,  or  a  will,  is  required  to 
be  signed  and  sealed,  and  it  is  without  seal  or  signature,  equity  will  re- 
lieve.   And  where  a  power  is  required  to  be  executed  by  a  will,  by  way 
of  appointment,  there,  the  appointment  will  be  aided,  although  the  will  is 
not  duly  executed  according  to  the  statute  of  irauds ;  for  it  takes  effect, 
not  under  the  will,  but  under  the  instrument  creating  the  power.    Equity 
will  also,  in  many  cases,  grant  relief,  where,  by  mistake,  a  different  kind 
of  estate  or  interest  is  given  from  that  which  is  authorized  by  the  power, 
or  where  there  is  an  excess  of  the  power.    In  all  these  cases,  it  is  to  be 
understood,  that  the  intention  and  objects  of  the  power,  are  not  defeated, 
or  put  aside ;  but  that  they  are  only  attempted  by  the  party,  to  be  carried 
formally  into  effect.    But  in  all  these  cases  of  relief  by  aiding  and  cor- 
recting defects  or  mistakes  in  the  execution  of  instmrnents  and  powers, 
the  party  asking  relief,  must  stand  upon  some  equity  superior  to  that  of 
the  party  against  whom  he  asks  it    If  the  equities  are  equal,  a  court  of 
equity  is  silent  and  passive.    Thus  equity  will  not  relieve  one  persoi^, 
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^^p  ^^-  existence :[!](/)  and  a  party  guilty  of  misrepresentation 
*wili  probably  be  bound  by  it,  although  he  make  it  in 
ignorance  or  mistake,  if  he  might  have  known  the 
truth  ;(S')[2J  but  a  mortgagee,  it  appears,  need  not  answer 

(/)  See  Watts  v.  Cresswdl^  2  Eq.  Ca.  Abr.  515 ;  Savage  v.  F^sUr,  9 
Mod.  35;  Ibbottson  v.  Rhodes,  3  Vera.  554;  Draper  y.  B&rlace,  ib.  37D; 
Berrisford  v.  MUward,  2  Atk.  49 ;  Ckwett  v.  RUknumd^  7  Sim.  1 ;  CSonr 
V.  Earl  of  Bedford,  13  Vin.  Abr.  536;  Boyd  v.  BdUm,  1  J.  &  L.  130; 
Hiompson  v.  Simpson,  2  J.  &  J.  110;  Overion  v.  Bamster,  3  Hare,  503; 
Nicholson  y.  Hooper,  4  Myl.  &,Ct.  179 ;  see  further  as  to  infants,  StiJtemmk 
V.  Dawson,  1  De  6.  &.  S.  90 ;  Esron  y  Nicholas,  ib.  118,  supra  i  Wrigkt 
V.  Snowe,  2  De  G.  &  S.  321. 

(^)  See  Pearson  y.  Morgan,  2  Bro.  C.  C.  388;  bat  see  Sng.  1022,  n. 

claiming:  under  a  voluntary  defective  conveyance,  against  another  daim- 
ing  also,  under  a  voluntary  conveyance ;  but  will  leave  the  parties  to  their 
rights  at  law.    For  regularly,  equity  is  remediable  to  those  only,  who 
come  in  upon  an  actual  consideration ;  and  therefore  there  should  be  some 
consideration  equitable  or  otherwise,  express,  or  implied.    But  there  aze 
excepted  cases,  even  from  this  rule ;  for  a  defective  execution  has  been 
aided  in  favor  of  a  volunteer  where  a  strict  compliance  with  the  power 
has  been  impossible,  from  circumstances  beyond  the  control  of  the  party; 
as  where  the  prescribed  witnesses  could  not  be  found ;  or  where  an  inler- 
ested  party,  having  possession  of  the  deed  creating  the  power,  has  kept  it 
from  the  sight  of  the  party  executing  the  power,  so  that  be  could  not  as- 
certain the  formalities  required.    For  the  same  reasol(  equity  will  not 
supply  a  surrender,  or  aid  the  defective  execution  of  a  power,  to  the  dis- 
inheritance of  the  heir  at  law.    Neither  will  it  supply  such  a  surreDder 
in  favor  of  creditors,  where  there  are,  otherwise,  assets  sufficient  to  pay 
their  debts ;  nor  against  a  purchaser,  for  a  valuable  consideration,  with- 
out notice.    And  there  are  other  cases  of  the  defective  execution  of 
powers,  where  equity  will  not  interpose ;  as  for  instance,  in  regard  to 
powers  which  are,  in  their  own  nature,  statutable,  where  equity  must  5dI> 
low  the  land,  be  the  consideration  ever  so  meritorious.    And  indeed,  it 
may  be  stated  as  generally,  although  not  universally  true,  that  the  reme- 
dial power  of  courts  of  equity,  does  not  extend  to  the  supplying  of  any 
circumstance,  for  the  want  of  whieh,  the  legislature  has  declared  the  in- 
strument void ;  for  otherwise,  equity  would,  in  effect,  defeat  the  veiy 
policy  of  the  legislative  enactments." 

[1]  If  A.  sells  or  convejrs  his  lands,  or  slaves  to  B.  and  then  produces 
to  another,  his  previous  title,  and  obtains  credit  on  the  goods  or  lands,  by 
pledging  them  for  money  loaned,  he  is  guilty  of  fraud ;  and  if  the  true 
owner  stands  by,  and  does  not  make  his  title  known,  he  wiU  be  bound  to 
make  good  the  contract ;  on  the  principle  that  he  who  holds  his  peace 
when  he  ought  to  have  spoken,  shall  not  be  heard  now  that  he  should  be 
silent.  He  ib  deemed,  in  equity  a  party  to  the  fraud.  Bank  of  U.  B.  y- 
Ijee,  13  Peter's  Rep.  107. 

[2]  So  where  a  person  intending  to  buy  an  estate  inquiries  of  anocher 
whether  he  has  any  incumbrance  on  the  estate,  and  states  his  intention 


an  inquiry  as  to  the  extent  of  his  claims  unless  the  intend-  '**p-  "• 

ed  purchaser   be  entitled  and  offer  to  redeem  him  ;(A) 

nor  need  he  voluntarily  communicate  his  claim  to  a  per- 

son  whom  he  knows  to  be  about  to  purchase  ;(i)  unless 

he  have  reason  to  believe  that  a  fraud  is  contemplated  by 

the  vendor.(/:) 

The  purchaser  will  also  be'  protected  in  equity  against  n™i^!p«. 
any  person  who,  knowing  his  own  title,  encourages,  or  pll!^;*^ 
fraudulently  permits  the  former,  in  ignornnce  of  it,  to  lay 
out  money  in  improving  the  property ;[/)  but,  when  a 
parly  has  once  given  a  distinct  notice  of  his  claim,  and 
the  purchaser  subsequently  lays  out  money,  it  lies  on  him 
to  show  that  the  other  has  abandoned,  or  given  reason  to 
believe  that  he  has  abandoned  his  claim  ;(m)  nor  need 
the  notice  disclose  the  particulars  of  the  claimant's  title ; 
nor,  if  the  claim  exceed  what  he  is  entitled  to,  is  the  par- 
ty in  possession  therefore  justified  in  disregarding  it.(n) 

And  it  appears  that  the  mere  fact  of  a  purchaser  or  JJlJ' J'^^, 
mortgagee  allowing  the  vendor  to  retain  the  title  deeds,  JJttliwMr. 
will  not.  in  the  absence  of  other  circumstances  indicative  S'^n'oi"' 
of  fraud,  affect  his  title  as  against  subsequent  purchasers  Sj^CHu.    ' 
or  incumbrancers  :(o)  even  the  fact  of  a  mortgagee  hav-  "^ 
ing  relurtud  the  deeds  to  the  mortgagor,  will  not,  in  itself, 
'have  this  effect  :(p)  and  the  same  would,  it  is  conceived,     [*396J 

(»)  a(pra,as8,  '     ■■- 

(i)  OOtrm  v.  Lea,  9  Mod.  97. 

(i)  Vide  supra,  p.  228. 

(0  See  Kmveji  t.  Browne,  3  Ridg.  P.  C.  518 ;  Eait  Iiuiia  Companf  v.  , ' 

rinMwiK, SAik. 83 ;  and  see  inUtomi  T.  £arl n/ Ancy,  Cr.  ftPh.91,  and  ' 

PotoeUv.  7S<jmai,6Harp,300. 

(x)  See  Clare  Eali  v.  Harding,  6  Hare,  see  397. 

(»)  S.  a  1&.  273. 

(o)  See  Evans  v.BUknea,6yes.ni;  Harpff  v.  JliuUn-,  4  Msdd.  129  j 
MarUnex  v.  Cmiper.  3  Ross.  198 ;  Stevau  v.  Sttvetn,  3  Coll.  90 ;  Allen  v. 
Knigki.  5  Ba.  373 ;  affirmed  1 1  Jnr.  tm ;  Fdmne  v.  Heti.  4  Be&T.  31 . 

(p)  See  lUarUiuz  v.  Caeper,  and  Sievau  v.  Sltveni,  vdi  mpra. 

tobayitiif  thepeiBoaof  wliom  (heiuqniryia  toade,  den;  tbef^  eqnltj 
wi}l  relieve  the  purchaser  againat  (be  iueumbrance.  Again  wliere  a  pnr- 
cbaaer  of  an  eqnlutble  right  inqoMes  of  the  tmitee  of  the  legal  ettau, 
wbethei  Ike  knows  of  any  Incumbrance,  and  he  answers  in  the  negadre, 
if  it  tum  out  that  he  had  notice  of  any  charge,  he  will  be  answDTalde  lo 
U)«  panhaaer,  aLthoagh  he  pleads  rorgstfulness  in  eicuse. 
66 
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Chap.  zv.  hold  good  in  the  case  of  a  purchaser,  if  a  plausible  rea- 
son  were  given  for  his  assenting  to  what  would,  prima 
facie,  be  an  unreasonable  and  suspicious  request :  in  fact, 
mere  indiscretion  seems  insufficient  to  postpone  a  purcha- 
ser ;  there  must,  for  that  purpose,  be  an  intent  to  facilitate 
a  fraud,  or  a  wilful  indifference  to  a  fraud  which  there 
was  good  reason  to  suspect  was  about  to  be  committed. 
AntgncM^of      jt  ^^s  becu  cveu  held,  that  the  omission  of  the  assignees 
Ih5?"r|hti  ^f  *^  insolvent  for  nineteen  years  to  sell  or  take  posses- 
y4w,yJiwS  »ion  of  his  copyhold  property,  or  of  the  copies  of  court 
postjpoDed  in  ^^^jj^  ^^  ^^  cntcr  their  title  upon  the  court  rolls,  whereby 

the  insolvent  is  enabled  to  retain  the  property  as  if  owner, 
and  mortgage  it  for  value  to  a  person  without  notice  of 
the  insolvency,  is  no  sufficient  ground  for  giving  the  mort- 
I  gagee  a  charge  in  priority  to  the  title  of  the  assignees.(9) 

I  hSS^to-     By  *e  12  and  13  Vict.  c.  106,(r)  all  payments  really 

%         TOdirt  S2  and  bona  fide  made  to  or  by  a  bankrupt,  and  convey- 
bwfraptty   ances  executed  by  him  before  the  date  of  the  fiat,  or  the 
cj,      ^"°'  filing  of  a  petition  for  adjudication,  and  all  contracts,  deal- 
ings, and  transactions,  by  and  with  him  really  and  bona 
»  fide  made  and  entered  into  before  the  date  of  the  fiat  or 

the  filing  of  such  petition,  are  protected,  if  the  other  party 
has  no  notice  of  a  prior  act  of  bankruptcy  :{s)  the  same 
act(^)  also  pTOvides,(u)  that  no  person  shall  be  liable  to  be- 
*  come  bankrupt  by  reason  of  any  act  of  bankruptcy  com- 

mitted more  than  twelve  months  before  the  issuing  of  the 
fiat,  or  filing  of  the  petition  for  adjudication ;  and  also 
[•397]      that  no  'purchase  from  any  bankrupt,  bona  fide,  and  for 
<  valuable  consideration,  where  the  purchaser  had  notice  of 

a  prior  act  of  bankruptcy,  shall  be  impeached  by  reason 
thereof,  unless  a  fiat  or  petition  for  adjudication  shall  have 
been  sued  out  or  filed  within  twelve  months  after  such 
act  of  bankruptcy :  and  the  gazette  is  made  conclusiTe 

{q)  Cole  v.  ColeSf  6  Ha.  517;  affinned  on  appeal,  see  p.  5S4. 

(r)  See  sect.  133;  and  see  6  Geo.  IV.  c.  16,  sect.  82. 

(5)  The  validity  of  such  payment,  if  made  before  the  late  act  came  into 
operation,  seems  to  depend  upon  the  provisions  of  the  6  Geo.  IV.  c  IS; 
see  T^trquarui  v.  VanderjOank,  10  M.  A  W.  180, 194 ;  Sug.  dSSL 

(0  Which  repeals  the  2  and  3  Vict.  c.  S9,  and  so  much  of  die  S  and  3 
Vict.  c.  11,  as  relate  to  bankruptcy ;  see  schedule  A. 

(«)  Sects.  88  and  134. 
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evidence  of  the  bankruptcy,  unless  the  bankrupt  proceed  ^*P'  ^^- 
to  dispute  the  fiat  or  petition  for  adjudication  within  twen- 
ty-one  days  after  the  advertisement  of  the  bankruptcy  ap- 
pears in  the  gazette,  (if  he  was  within  the  United  King- 
dom at  the  date  of  the  adjudication ;)  or  within  three 
months,  (if  he  was  then  in  any  other  part  of  Europe ;)  or 
within  twelve  months,  (if  he  was  then  in  any  other  part 
of  the  world  :){w)  and  no  title  to  any  real  or  personal  pro- 
pertjr  sold  under  any  bankruptcy  is  to  be  impeached  by 
the  bankrupt,  or  any  person  claiming  under  him,  in  re- 
spect of  any  defect  in  the  fiat  or  petition  for  adjudication, 
or  in  any  of  the  proceedings  under  the  same,  unless  the 
bankrupt  shall,  within  the  time  allowed  by  the  act,  have 
commenced  proceedings  to  dispute,  dismiss,  or  annul  the 
fiat,  petition,  or  adjudication,  and  duly  prosecuted  the 
same  :{x)  and  the  act  contains  provisions,  protecting,  in 
the  event  of  a  fiat,  petition,  or  adjudication,  being  super- 
seded, annulled,  or  dismissed,  any  person  who  may  bona 
Jide,  whether  under  compulsion  or  otherwise,  and  without 
notice  of  the  institution  of  proceedings  to  dispute  or  annul 
such  fiat,  petition,  or  adjudication,  have  paid  to  the  as- 
signees any  money  due  to  the  bankrupt's  estate  :(y)  and 
if,  before  the  time  has  elapsed  within  which  the  bankrupt 
may  dispute  the  bankruptcy,  his  assignees  commence  any 
action  or  suit  for  any  money  due  to  his  'estate,  the  debtor  r*398] 
is  authorized  to  pay  the  money  into  court,  which  payment 
is  to  be  valid  as  against  the  bankrupt  :{z)  and  where  a 
conveyance  of  the  bankrupt's  property  would  require  to 
be  registered,  the  certificate  of  appointment  of  assignees 
is  to  be  registered  :  and  if  not  so  registered  within  (as  re- 
gards Great  Britain  and  Ireland.)  two  months  from  the 
appointment,  the  same  is  not  to  affect  the  title  of  a  pur- 
chaser for  valuable  consideration,  without  notice,  claim- 

(w)  Sect  233. 

(x)  Sect.  131.  It  was  held  in  OatUd  v.  Shoyer^  6  Bing.  738,  that  a  simi* 
lar  proYiBion  in  the  6  Geo.  IV.  c.  16  (see  s.  87,)  did  not  protect  a  porcha- 
ser,  under  a  commission  which  is  afterwards  saperseded,  from  the  claim 
of  the  assignees  under  a  subsequent  commission. 

(y)  Sect.  155. 

(r)  Sect  158;  and  see  5  and  6  Vict  c.  122,  ss.  34  and  S5. 
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^^P  ^^'  ing  under  a  deed  registered  prior  to  the  registration  of 
such  appointment  :(a)  and  other  acts(&)  contain  similar 
provisions  for  the  registration  of  the  certificates  of  appoint- 
ment of  assignees  of  insolvents. 

A  conveyance  to  a  creditor  for  a  valuable  consideratioa 
sufficiently  strong  in  itself  to  influence  the  debtor  to  make 
it,  is  not  <<  voluntary "  within  the  meaning  of  the  Insol- 
vent Acts,  although  the  consideration  consists  in  part  of  a 
pre-exisling  debt.(c) 
SdSimt'*'*      ^®  h^YB  already  taken  a  general  view  of  the  law  re- 
cnditoif,      lating  to  judgments,  and  have  adverted  to  the  2  and  3 
Yict.  c.  11,  which  preserves  to  bona  fide  purchasers  with- 
out notice,((2)  all  those  means  of  defence  which  were  avail* 
able  before  the  passing  of  the  I  and  2  Vict.  c.  110 ;  and  to 
the  3  and  4  Yict.  c.  82,  which,  in  effect,  provides  that  no- 
tice{d)  of  an  unregistered  judgment  shall  not  subject  a 
purchaser  to  the  extended  remedies  given  to  a  creditor  by 
the  1  and  2  Yict.  c.  110.    It  may  be  further  remarked, 
that  an  equitable  incumbrancer  or  purchaser  will,  in  equi- 
ty, be  protected  against  a  creditor  under  a  subsequent 
judgment,  although  the  latter  may  have  acquired  the  legal 
[*399]      seisin  and  'possession  of  the  land  under  an  elegit  without 
notice  of  the  mortgage  or  purchase  :{e)  but,  as  we  have 
seen,  the  purchaser,  after  notice  of  the  subsequent  judg- 
ment, could  not,  without  the  consent  of  the  creditor,  safely 
pay  to  the  vendor  any  part  of  the  purchase-money  which 
happened  to  remain  unpaid. 
«rag«iiMde.      The  14  Geo.  II.  c.  20,  and  the  3  and  4  Will.  lY.  c.  74,(/) 

iectti  in  finet  /.  . 

or  wcoTeriM  contam  provisions  for  giving,  in  certain  specified  cases, 
validity  to  defective  fines  and  recoveries,  either  generally, 
or  as  in  favor  of  purchasers ;  and  the  6  Yict.  c.  32,{g) 
contains  provisions  for  giving,  in  certain  specified  cases^ 

(a)  Sect  143 ;  see  1  and  3  WiU.  IV.  c.  56,  8. 27. 

lb)  1  and  3  Vict.  c.  110,  s.  46;  5  and  6  Vict.  c.  116,  s.  8. 

(c)  Margereson  y.  Saxton,  1 Y.  &^  C.  Ex.  525 ;  see  Siuckey  t.  Drewe^  S  M. 
&K.190. 

(d)  Qikers,  whether  Palatinate  judgments  are  within  the  act ;  sttfr^^ 
p.  340. 

(e)  See  Whiiwarth  y.  Cfaugain,  1  Ph.  728,  and  cases  there  cited. 
(/)  See  sects,  from  4  to  12. 

(g)  See  sects.  2 and 3 ;  Doer,  Price,  16 M. 4l W. 603. 
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validity  to  fines  and  recoveries  levied  and  suffered  in  the  ^^^  ^^' 
now  abolished  courts  of  Great  Session  in  Wales  ;  and  of 
Session  in  Cheshire  :  and  the  11  and  12  Vict.  c.  70,  sup* 
plies  the  want  of  proclamations,  as  respects  fines  levied 
at  Westminster.(A)    And  the  54  Geo.  III.  c.  173,(1)  and  fiJ^T  "^ 
the  57  Greo.  III.  c.  \00,{k)  contain  provisions  for  confirm- 
ing, in  certain  specified  cases,  defective  titles  to  land  tax. 
And  by  the  2  Vict.  c.  11,  purchasers  are  protected  against  or  aniMt«« 
future  obligations  to  the  crown,  and  against  any  lis  pen- 
dens, unless  the  same  respectively  are  registered  as  direct- 
ed by  the  act. 

(4.)  As  to  priority  under  the  Registration  Acts.\\'\ 

The  existing  registry  acts  purport  to  render  any  deed,  oragaiMtun- 
affecting  either  the  legal  or   equitable  estate,  void  as  ^S^^S- 

t«r  counUei, 

(A)  Sect.  1 ;  see  sect.  3. 

(i)  See  sect.  13. 

[k)  See  sects,  from  22  to  26 ;  DoeY,  Phillips,  4  Per.  &  Day.  562 ;  and 
see  as  to  sales  by  rector  for  redemption  of  land-tax,  Doe  v.  Woodward^  1 
Exch.  R.  273. 

[1]  A  deed  is  registered,  in  contemplation  of  law,  when  it  is  entitled  to 
registration,  and  is  deposited  with  the  register  in  his  office  for  that  par- 
pose.  Deeds  not  recorded  are  valid  between  the  parties  and  their  heirs, 
and  available  to  the  grantee,  at  least,  by  way  of  estoppel ;  and  are  good 
against  all  others,  except  creditors,  and  subsequent  Inmafide  purchasers, 
without  notice. 

In  Pennsylvania  and  Ohio,  the  time  within  which  deeds  are  required, 
by  law,  to  be  registered,  is  six  months ;  in  Delaware,  it  is  one  year ;  in 
Virginia,  it  is  eight  months ;  in  North  Carolina,  it  is  two  years  -,  in  South 
Carolina,  it  is  six  months,  if  the  grantor  was  resident  in  the  state  at  the 
time  of  the  execution  of  the  deed ;  twelve  months,  if  he  resided  in  any 
other  of  the  United  States,  and  two  years  if  in  a  foreign  country.    In  In- 
diana, it  is  ninety  days.    In  Mississippi  and  Alabama,  it  is  three  months. 
In  Kentucky,  it  is  eight  months,  unless  the  grantor  be  a  resident  of  any 
other  of  the  United  States,  when  it  is  eighteen  months.    In  Delaware, 
Virginia,  Ohio,  and  Mississippi,  mortgages  become  a  lien  only  from  the 
time  of  their  registration.    In  Kentucky  and  Pennsylvania,  mortgages 
must  be  recorded  in  sixty  days,  and  in  North  Carolina,  in  six  months 
after  their  execution.    In  Pennsylvania,  mortgages  not  recorded  within 
the  time  specified,  take  effect  only  from  the  time  of  their  registration.    In 
New  Hampshire  and  Vermont,  where  the  grantor  refuses  to  acknowledge 
the  deed,  or  is  dead,  or  out  of  the  state,  so  that  it  must  be  authenticated  in 
some  other  manner,  by  proof,  by  the  subscribing  witnesses,  or  by  the  tes- 
timony of  others,  the  deed  may  be  provisionally  registered,  which  shall 
avail,  to  all  intents,  as  a  regular  registration,  for  the  space  of  sixty  days ; 
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^^^^'  ^^'  against  a  purchaser  or  mortgagee  claiming  under  an  in- 
strument of  an  earlier  date  of  registration :  at  law,  notwith- 
fmipn'Stt  standing  notice,  mere  priority  of  registration  absolutely 
lalTbut^t  determines  the  right  to  the  property  as  between  parties 
|*40ol      claiming  under  *ad verse  registered  instruments  purporting 

and  in  Vermont,  for  the  farther  space  of  six  days  after  the  termination  of 
any  legal  proceedings  which  may  then  be  pending,  for  proving  the  exe- 
CQtion  of  the  deed.    In  Massachusetts,  a  copy  filed  is  made  available  in- 
stead of  registration,  as  a  safficient  caution,  for  thirty  days  from  the  time 
of  filing,  and  until  seven  days  after  the  termination  of  any  proceedings 
then  pending,  for  proof  or  acknowledgment  of  the  deed.    In  Rhode  Island, 
if  the  grantor  refuse  to  acknowledge  the  deed,  he  may  be  committed  to 
prison,  by  a  magistrate,  with  the  right  of  appeal  to  the  Supreme  Judicial 
Court ;  in  which  case,  a  copy  of  the  deed  filed  in  the  registry  is  available 
during  the  pendency  of  the  appeaL    In  Connecticut,  in  such  a  case,  the 
filing  of  a  copy  of  the  deed  is  made  to  serve  "  until  the  trial  has  been 
had."    In  Indiana,  if  the  deed  is  not  acknowledged,  the  filing  of  a  copy  is 
a  sufficient  caution  for  thirty  days,  if  the  original  deed  is  proved  and  filed 
within  that  period.    In  Michigan,  if  the  deed  is  not  acknowledged,  a  co- 
py filed  in  the  registry  is  a  sufficient  registration  for  thirty  days,  if  pro- 
ceedings for  proof  of  the  deed  are  taken  before  a  justice  of  the  peace,  and 
for  seven  days  after  the  termination  of  such  proceedings ;  and  for  ten  days 
after  the  first  day  of  the  term,  if  the  proceedings  are  had  in  a  court  of  re- 
cord.   Mass.  Rev.  Stat.  ch.  59,  s.  19, 20 ;  Verm.  Rev.  St  ch.  1 6,  17 ;  Coon. 
Rev.  St.  tit.  29,  ch.  1,  s.  12;  N.  Hamp.  Rev.  Stat.  ch.  130,  s.  7;  Maine  Rev. 
Stat.  ch.  91,  s.  20 ;  R.  Island  Rev.  Stat.  p.  256,  s.  4 ;  Mich.  Rev.  St  ch.  65, 
ss.  21, 22 ;  Ind.  Rev.  St  ch.  28,  ss.  25, 26, 34 ;  Dnnlop's  Laws  of  Penn.  ch. 
61,pp.  116, 117,354;  Rev.  St  of  Del.  pp.  90, 91;  Tates' Virg.Dig.p.  173; 
N.  C.  Rev.  St  pp.  224, 231 ;  S.  C.  St.  at  Large,  vol.  7,  p.  233 ;  Ohio  Rev.  St. 
ch.  37,  s.  8 ;  Ken.  Rev.  St.  vol.  I,  pp.  432, 433, 438, 448, 452 ;  Miss.  Rev.  St 
ch.  34,  s.  5 ;  Toulm.  Ala.  Dig.  pp.  245, 246 ;  4  Kent  Comm,  457, 459. 

No  paper  which  is  not  a  deed,  and  does  not  convey  the  land  finnn  the 
grantor  to  the  grantee,  is  within  the  New  York  registry  statute.  20  John. 
Rep.  663;  I  John.  Ch.  Rep.  288.  The  recording  of  a  deed  which  is  not 
executed  according  to  the  requisites  of  a  statute,  does  not  amount  to  coo- 
structive  notice  of  its  existence  to  third  persons.  Carter  v.  CA4tmpw»,  8 
Conn.  Rep.  548.  A  deed  recorded  without  an  acknowledgment,  before  a 
magistrate,  has  been  held  to  be  a  record  of  no  effect.  In  Blood  v.  Blood, 
23  Pick.  Rep.  80,  the  lease  was  substantially  one  for  a  term  of  more  than 
seven  years,  executed  by  a  party  before  his  marriage,  but  never  acknow- 
ledged and  recorded,  and  the  lessee  survived  him.  Held,  that  the  widow 
was  not  entitled  to  dower  in  the  land ;  for,  the  unrecorded  lease  was  good 
and  effectual  as  against  the  grantor,  and  by  the  force  and  effect  of  it  he 
parted  with  his  legal  seisin,  so  that,  at  no  period  of  time  after  the  inter- 
marriage was  he,  in  any  manner,  seised  of  the  land. 

The  certificate  of  the  registering  officer  cannot  be  impeached  or  con- 
trolled by  producing  the  record,  and  showing  a  variance.  Ames  v.  P^n 
18  Pick.  Rep.  314. 


ADVERSE  RIGHTS  OP  TfflRD  PARTIES.  400 

to  pass  the  legal  estate :(/)  but,  in  equity,  registration  is  chap.  xv. 
no  protection  against  an  unregistered  assurance  of  which 
the  party  claiming  under  the  registered  instrument  had 
notice  prior  to  the  completion  of  his  purchase  or  secu- 
rity :(m)[l]  nor  does  registration  of  an  equitable  incum- 

(0  Doe  V.  AUsop,  5  B.  &  Al.  142. 

(m)  Cheval  v.  Nichols^  Stra.  664 ;  Le  Neve  v.  Le  Neve,  3  Atk.  646 :  see  p. 
651 ;  TStnstaU  y.  Trappes,  Gosling's  case,  3  Sim.  301 ;  and  see  Davis  Y. 
Earl  of  Slraihmore,  16  Ves.  419.  The  present  registration  commissioners 
recommend  (see  1st  Report)  that  priority  of  registration  shal]  always  give 
priority  of  title  to  a  person  claiming  for  valuable  consideration  under  an 
assurance  obtained  without  fraud ;  notwithstanding  he  may  have  notice 
of  the  prior  unregistered  instrument :  the  great  difficulty  seems  to  be,  to 
distinguish  between  actual  notice  and  actual  fraud. 

[1]  This  is  consistent  with  the  general  principles  of  equity.  The  in- 
tention is  to  secure  subsequent  purchasers  and  mortgagees  against  jprw 
secret  conveyanus  and  fraudulent  incumbrances;  and  therefo^,  where  a 
person  has  notice  of  a  prior  conveyance,  it  is  not  a  secret  conveyance,  by  • 

which  he  can  be  prejudiced ;  for  he  can  be  in  no  danger  where  he  knows 
of  another  incumbrance ;  because,  then,  he  might  have  stopped.  It  may 
therefore  be  stated  generally,  that  a  person  who  takes  a  conveyance  of 
land,  with  the  knowledge  that  the  grantor  had  previously  conveyed  it  to 
another,  cannot  hold  it  against  the  first  purchaser,  even  though  the  first 
conveyance  is  not  recorded.  It  would  be  fraudulent  in  him  to  attempt 
thus  to  deprive  the  purchaser  of  the  fruits  of  his  contract.  If  the  grantor 
can  be  considered  as  having  any  title  or  estate  aAer  the  first  conveyance, 
it  is  merely  the  legal  estate,  which  he  holds  in  trust  for  the  first  purcha- 
ser ;  and  the  second,  purchasing  with  knowledge  of  the  trust,  holds  sub- 
ject to  the  same  trust.  But,  if  the  second  purchaser  procures  his  deed  to 
be  recorded  before  the  other,  and  then  sells  the  land  bona  fide,  and  for  a 
valuable  consideration,  to  a  person  wholly  ignorant  of  those-  circum- 
stances, the  latter  will  hold  the  land  against  the  first  purchaser.  If  this 
were  not  so,  our  laws  which  require  the  registering  of  deeds  would  be 
useless :  because  a  purchaser,  after  the  most  thorough  examination  in  the 
registry  of  deeds,  and  finding  a  succession  of  conveyances,  all  in  legal 
form,  a|J[  in  perfect  order,  might  still  be  evicted,  upon  proof  of  a  secret 
trust,  or  a  fraud  on  the  part  of  some  former  owner.  See  Norcross  v.  Wtd- 
gery^  2  Mass.  Rep.  506 ;  State  of  Connecticut  v.  Bradish,  14  Mass.  Rep.  296; 
Berry  v.  Mutual  Ins.  Co,,  2  Johns.  Ch.  Rep.  603, 607;  Jackson  v.  BurgoU, 
10  Johns.  Rep.  457, 460 ;  Jackson  v.  Sharp,  9  Johns.  Rep.  162,  168 ;  Lam- 
bert V.  NaTicy,  2  Munf.  196 ;  Blair  v.  Oweles,  1  Munf.  38 ;  Hoover  v.  Do- 
naUy,  3  Hen.  ^  Munf.  316 ;  RoberU  v.  Staunton,  2  Munf.  129, 135 ;  Fotm- 
worth  V.  Childs,  4  Mass.  Rep.  637, 639 ;  Marshall  v.  risk,  6  Mass.  Rep.  24 ; 
Strotid  V.  Loekhart,  4  Dall.  1 53 ;  Dey  v.  Dunham,  2  John.  Ch.  Rep.  182 ;  /S. 
C,  on  appeal,  15  Johns.  Rep.  555 ;  2  Binn.  Rep.  497. 

Where  R.  S.,  sen.,  in  1821,  conveyed  the  demanded  premises  to  R.  S., 
jun.,  taking  back,  at  the  same  time,  a  mortgage  of  the  premises  to  secure 
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"**p-  ^^'  brance  prevent  the  person  who  then  has,  or  subsequently 
acquires,  the  legal  estate,  from  using  it  for  the  protection 
of  any  equitable  interest  which  he  may  acquire  in  the 
property  without  notice  of  the  registered  incumbrance  :(n) 
and  a  purchaser  advancing  his  money  and  taking  a  con- 
veyance without  notice  of  a  prior  deed  which  has  been 
imperfectly  registered,  may,  upon  acquiring  notice  of  it, 
register  his  own  deed,  and  so  gain  priority .(o) 
tuirhoJ^Im       With  the  probable  exception  of  a  purchaser  claiming 
SSS?*Mii».  "°^®^  ^  devisee  where  the  will  has  not  been  registered 
tor  acta.       withiu  the  pcriod  prescribed  by  the  acts — in  which  case 
it  seems  doubtful  whether  a  registered  conveyance  for 
value  by  the  heir  will  not  displace  the  registered  title  of 
the  purchaser  from  the  devisee  ;(p)  subject,  of  course,  to 
the  equitable  doctrine  of  notice, — it  may  be  laid  down  as 
a  general  rule,  that  a  purchaser  can  be  evicted  under  the 
registration  acts,  only  by  a  person  claiming  under  an  in- 
strument executed  by  the  party  under  whom  the  two  ad- 
verse titles  are  derived  or  parties  taking  under  him  by 
r*4011      *^c^  i^  1^^}  ^^^  registered  prior  to  the  registration  of  the 

(n)  See  Morecock  v.  Dvokins^  Amb.  678 ;  Bedford  y.  Bacchus^  ib.^  €80| 
cited ;  WrigAtson  v.  Hudson,  2  £q.  Ca.  Abr.  609. 
ip)  Essex  ▼.  Bavgh,  1  Y.  &.  C.  C.  C.  620. 
«  {p)  See  an  article,  14  Jar.  pt  3,  p.  367. 

the  purchase-money ;  and  R.  S.,  jun.,  in  Attg^t,  1898,  conveyed  the  pre- 
mises to  the  demandant,  whose  deed  was  recorded :  but,  prior  to  this  lat- 
ter deed,  R.  S.,  sen.,  had  given  a  mortgage  to  the  tenant,  whoee  deed  was 
not  recorded  until  after  that  to  the  demandant  After  the  conveyances, 
the  tenant  and  R.  S.,  sen.,  conveyed  the  premises  to  S.  S. :  held,  that  this 
last  conveyance  was  no  extinguishment  of  the  mortgage  from  R.  S.,  Jan.; 
and,  if  the  conveyance  did  operate  to  extinguish  that  mortgi^,  it  was 
immaterial ;  for,  if  so,  then  the  legal  estate  passed  to  S.  S.  from^^  other 
grantor ;  and,  after  this  conveyance,  S.  S.  conveyed  to  the  tenant ;  and, 
by  this  conveyance,  the  legal  estate  passed  to  him.  Sherman  v.  AUoU,  16 
Pick.  Rep.  448. 

Evidence  that  the  tenant  cut  wood  on  the  land,  is  proper  to  prove  con- 
structive notice  to  the  demandant  that  the  former  held  a  deed  of  the  land ; 
but  it  is  very  slight  evidence,  and  has  little  tendency  to  give  notice  to 
strangers,  that  the  person  thus  cutting  wood  holds  a  deed  of  such  land, 
which  deed  is  not  on  record ;  and  such  evidence  is  still  more  slight  where 
the  party  thus  cutting  wood  is  the  owner  of  an  undivided  moiety  of  the 
land,  that  he  holds  an  unregistered  deed  of  the  other  moiety  from  his  co- 
tenant    KendaU  v.  LawreT^,  S3  Pick.  Rep.  540. 
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document  which  forms  the  root  of  the  purchaser's  adverse  ^^p-  ^^- 
title ;  for  instance,  if  A.  convey  first  to  B.,  who  does  not 
register,  and  then  to  C,  who  does  not  register,  and  then 
C.  convey  to  D.,  who  registers,  D.  acauires  no  title  against 
R  unless  he  can  procure  a  conveyance  from  A.  to  C.  to ' 
be  duly  registered  ]{q)  which  would,  it  is  conceived,  be 
impracticable  if  A.  and  the  witnesses  attesting  his  execu- 
tion of  his  original  conveyance  to  C.  were  dead  ;(r)  so, 
where  a  lease  is  unregistered,  no  statutory  title  is  acquired 
against  the  owner  of  the  reversion  by  registering  an  as- 
signment of  the  lease  ]{s)[l]  but  if  A.,  (a  wc»nan,)  after  • 
conveying  to  B.,  marry,  and  her  husband  convey  the  es- 
tate which  he  takes  in  jure  mariti  to  C,  who  registers 
before  B.'s  conveyance  is  registered,  C.  thereby  acquires 
priority,  (as  intimated  by  the  terms  of  the  above  proposi* 
tion  :)(^)  and  the  same  rule  would,  it  appears,  prevail  if 
A^  after  conveying  to  B.,  were  to  die  intestate,  and  her 
heir  at  law  were  to  convey  to  C,  who  were  to  register  be- 
fore any  registration  by  B.{u) 

(q)  Jack  ▼.  AmtUrongt  1  Had.  &Bro.  737. 

(r)  S.  C.BLdEssexY.Baugh,  1  Y.  &  C.  C.  C.  620 ;  vide  swpra,  219, 2aO, 
as  to  the  necessity  for  the  memorial  being  attested  by  a  witness  to  the  ex- 
ecution of  the  deed  by  the  grantor. 

(5)  Honeffcomb  v.  Waldran,  2  Stra.  1064 ;  and  see  BaUersby  v.  Rnchfort, 
SJ.&L.431. 

(0  See  WaHmrUm  v.  £rf7M2afki,3  Dow.  dtC.  480. 

(«)  See  8.  C. 


[1]  A.,  possessed  of  a  term  of  years,  assigned  it  to  B.  by  an  unregister- 
ed deed.  Afterwards  the  sheriff,  under  writs  oifi.  fa.  against  A.,  sold  the 
term  to  C. ;  and  the  assignment  from  the  sheriff  to  C.  was  registered,  but 
it  was  held  that  the  unregistered  assignment  from  A.  to  B.  should  prevail 
over  the  registered  assignment  to  C.  Pwry  v.  SmUh,  1  Huds.  &  Bro. 
735. 

Where  A.,  for  a  yaluable  consideration,  conveyed  land  to  B.,  and  be- 
fore B.'s  deed  was  registered,  A.  fiuudulently  conveyed  the  same  land  to 
C,  who  knew  of  the  prior  conveyance,  and  immediately  put  his  deed  on 
record,  before  B.,  and  dien  conveyed  to  D.,  who  was  ignorant  of  the  fraud ; 
beld,  that  the  title  of  D.  would  be  valid;  and  if  D.  conveyed  to  R,  who  had 
knowledge  of  the  fraud,  E-'s  title  could  be  good.  TrvU  v.  Bigelaw,  16 
SCasB.  Rep.  406. 

If  a  mortgagee  of  land  take  with  notice  of  an  unregistered  deed,  and 
assign  the  mortgage  to  one  ignorant  of  a  prior  deed,  such  assignee  will 
be  entitled  to  hold  the  mortgage  as  security  for  his  whole  demand,  as 
against  the  first  grantee  of  the  land.    CRidden  v.  HwiU,  24  Pick.  Rep.  92r. 
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cb>p.  XY.      g^^  jf  ^^  convey  to  B.,  who  does  not  register,  and  then 
B.  convey  to  D.,  who  registers  merely  his  own  convey- 
ance, and  then  A.  convey  to  C,  who  registers,  D.,  it  is 
conceived,  has  no  title  as  against  C.  and  parties  claiming 
under  him ;  for,  the  registered  conveyance  to  C.  displaces 
B.'s  title  under  his  unregistered  conveyanee ;  and  this 
being  gone,  the  conveyance  to  D.  goes  with  it :  and  in 
such  a  case,  a  person  searching  the  register  would  have 
no  reason  to  suppose  that  the  property  conveyed  by  B.  to 
rM02]      D.  *had  ever  been  held  by  A. ;  nor,  as  respects  parties 
claiming  under  C,  would  it  make  any  difference  that  the 
assurances  by  C.  were  unregistered.(ir) 
uD^r  fines        ^®  hRve  already  referred  to  the  provisions  in  the  3  and 
^Smm  ^  Will.  lY.  c.  74,  as  to  the  priorities  of  parties  claiming 
*^  under  disentailing  assurances,  both  of  freeholds  and  copy* 

holds.(ir) 

(5.)  As  to  notice — what  it  is — how  it  may  be  proved — and 
its  effect — of  void  or  voidable  estates  and  voluntary  ot 
fraudulent  conveyances — equitable  relief  again^  pur-  I 

chaser  with  notice.  I 


Ji!r*3Sied      Notice  of  an  unregistered  security  must,  in  order  to 
?iM*Sf*ra^  affect  a  purchaser  claiming  under  a  registered  instrument, 
mH^  o?**  be  actual  notice  affecting  him  with  fraud  :(y)  so,  also,  no- 
judgment,     ^j^^  ^f  ^^  Unregistered  judgment  must,  it  would  seem,  be 
N<Hiee  to  BO-  actual  iu  order  to  affect  a  purchaser  :(z)  and  actual  notice 
ticAtociMat.  to  the  solicitor  or  agent  in  the  transaction  is  actual  notice 
to  the  client  or  principal  :(a)  and  where  the  principal  ifi 
affected  with  personal  Icnowledge,  it  is,  of  course,  imma- 
terial whether  he  acquired  it  in  one  or  another  chaiac- 
ter.(6)[l] 

(w)  See  S.  C. 

(x)  Vide  supra^  p.  321,  ei  seq. 

(y)  See  JoOand  v.  Stainbridge,  3  Yes.  478 ;  WyaU  v.  Borwefi,  19  To. 
435 ;  Buckley  v.  Lanattzt,  lA.9bQ,  Rep.  t.  pi.  327, 341. 
(jzr)  See  TwtistaU  v.  Trappet,  Chsling's  case,  3  Sim,  301. 

(a)  S.  C,  and  Le  Neve  v.  Le  Neve,  3  Alk.  646  j  andaee  X^oou  v.  Badtf 
Stralhmore,  16  Ves.  419 ;  SHeldtm  v.  Cox,  2  Eden,  224. 

(b)  See  Meux  v.  BeU,  1  Ha.  88. 

[  1 J  "In  conntries  where  the  regifltration  of  conveyances  is  required^" 
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Actual  notice^  according  to  Sir  E.  Sugden,(c)  «  must  be  ^P'  ^''' 
^iren  by  a  party  interested  in  the  property^cl)  and  in  the  wh«!|^"b7^ 

(e)  Sag.  1040;  and  see  IJ.  &  L.  443. 

(d)  See  WUdgoose  v.  Wayland^OoxjlAs,  147. 

■  111  I        ■  I  I  ■■  ■■  ■  ■ 

says  Story,  (1  Story's  Eq.  Juris,  s.  397,  et  seq.,)  "  in  order  to  make  them 
perfect  titles  against  subsequent  purchasers,  if  a  subsequent  purchaser  has 
notice,  at  Che  time  of  his  purchase,  of  any  prior  unregistered  conveyance, 
he  shall  not  be  permitted  to  avail  himself  of  his  title  against  that  prior 
conrejrance.    This  has  been  long  the  settled  doctrine  in  courts  of  equity ; 
and,  it  is  often  applied  in  this  country,  though  not  in  England,  in  courts 
of  lav,  as  a  just  exposition  of  the  registry  acts.    The  object  of  aU  acts  of 
this  sort  is  to  secure  subsequent  purchasers  and  mortgagees  against  prior 
secret  convejrances  and  incumbrances.    But  where  such  purchasers  and 
mortgagees  hare  notice  of  any  prior  conveyance,  it  is  impossible  to  hold 
that  it  is  a  secret  conveyance  by  which  they  are  prejudiced.    The  doc- 
trine as  to  postponing  registered  to  unregistered  conveyances,  upon  the 
ground  of  notice,  has  broken  in  upon  the  policy  of  the  registration  acts ; 
for,  a  registered  conveyance  stands  upon  a  different  footing  from  an  ordi- 
nary conveyance.    It  has  been  doubted  whether  courts  ought  ever  to  have 
suffered  the  question  of  notice  to  be  agitated,  as  against  a  party  who  has 
duly  registered  his  conveyance^    But  they  have  said  that  fraud  shall  not 
be  permitted  to  prevail.    There  is,  however,  this  qualification  upon  the 
doctrine,  that  it  shall  be  available  only  in  cases  where  the  notice  is  so 
clearly  proved,  as  to  make  it  fraudulent  in  the  purchaser  to  take  and  re- 
gister a  conveyance,  in  prejudice  to  the  known  title  of  the  other  party. 
What  shall  constitute  notice,  in  cases  of  subsequent  purchasers,  is  a  point 
of  some  nicety,  and  resolves  itself,  sometimes  into  matter  of  fact,  and 
sometimes  into  matter  of  law.    Notice  may  be  either  actual  and  positive, 
or  it  may  be  implied  and  constructive.    Actual  notice  requires  no  defini- 
tion ;  for,  in  that  case,  knowledge  of  the  fact  is  brought  directly  home  to 
the  party.    Constructive  notice  is,  in  its  nature,  no  more  than  evidence  of 
notice,  the  presumption  of  which  is  so  violent  that  the  court  will  not  even 
allow  of  its  being  controverted.    How  far  the  registration  of  a  convey- 
ance, in  countries  where  such  registration  is  authorized  and  required  by 
law,  shall  operate  as  constructive  notice  to  subsequent  purchasers  by 
mere  presumption  of  law,  independent  of  any  actual  notice,  has  been 
much  discussed,  both  in  England  and  in  this  country.    It  is  not  doubted, 
in  either  country,  that  a  prior  conveyance,  duly  registered,  operates  to 
give  full  effect  to  the  legal  and  equitable  estate  conveyed  thereby,  against 
subsequent  conveyances  of  the  same  legal  and  equitable  estate.    But  the 
question  becomes  important  as  to  other  collateral  effects,  such  as  defeat- 
ing the  right  of  tacking  of  mortgages,  and  other  incidentally  accruing 
equities  between  the  different  purchasers.    For,  if  the  mere  registry,  in 
such  cases,  without  actual  knowledge  of  the  conveyance,  operates  as  con- 
structive notice,  it  shuts  out  many  of  those  equities  which  otherwise  might 
have  an  obligatory  priority.    In  England,  the  doctrine  seems  at  length  to 
be  settled,  that  the  mere  registration  of  a  conveyance  shall  not  be  deemed 
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oi^.Tr.  cotlrse  of  the  treaty  for  the  purchase :"  and  he  also  dtes 
h^Mba'^f  &  remark  made  by  the  Master  of  the  Rolls,  ia  Mland  ^ 

Ttn. 

const]  uctive  notice  to  subsequent  puichBsers ;  but,  that  actual  notice  must 
be  brought  home  to  the  partj,  amounting  to  fraud.    In  America,  bowcTcr, 
it  is  uniformly  held  that  the  registration  of  a  conveyance  operates  as  con- 
structive notice  to  all  subsequent  purchasers  of  any  estate,  legal  or  equi- 
table, in  the  same  property.    But  it  is  not  to  be  understood  of  all  deeds 
and  conveyances,  which  may  be  de  facto  registered ;  but,  of  such  only  as 
are  authorized  and  required  by  law  to  be  registered,  and  are  duly  regis- 
tered in  compliance  with  law.    If  they  are  not  authorized  or  required  to 
be  registered,  or  the  registry  itself  is  not  in  compliance  with  the  law,  the 
act  of  registration  is  treated  as  a  mere  nullity ;  and  then  the  subsequent 
purchaser  is  affected  only  by  such  actual  notice  as  would  amount  to  a 
fraud."    See  4  Kent  Com.  178, 180 ;  Johnsai  v.  SU^g,  2  Johns.  Rep.  510 ; 
Evam  V.  Jones,  1  Yeates,  172 ;  SkuUz  v.  Moore,  1  McLean,  520 ;  TSUem  r. 
BumUr,  1 1  ShepL  99 ;  Bates  v.  Noreross,  14  Pick.  Rep.  234 ;  Btister  v.  F^/fU 
ner,  2  Binn.  Rep.  40  ]  Prost  v.  Beekman,  1  John.  Ch.  Rep.  300 ;  Parkkmlt 
V.  Alexander,  1  Johns.  Ch.  Rep.  394 ;  McMechan  v.  Grifing,  3  Pick.  149  i 
Jackson  v.  S&arp,  9  Johns.  163 ;  Corliss  v.  Corliss,  8  Verm.  Rep.  373  \  Ro- 
gers V.  Jones,  8  N.  H.  Rep.  264 ;  Porter  v.  Cole,  4  Greenl.  20 ;  Beers  v.  Bam- 
ley,  2  Conn.  Rep.  469 ;  Garwood  v.  Garwood,  4  Halst.  Rep.  193 ;  Stnmd  J. 
Lockhart,  4  Dall.  163.    To  ascertain  which  of  several  deeds  executed  on 
the  same  day,  takes  precedence,  the  court  will  inquire  into  the  fractioBal 
parts  of  a  day.    Lemon  v.  Stoats,  1  Cow.  Rep.  592.    If  the  deed  is  made  by 
two,  but  is  acknowledged  by  one  only,  it  is  held  to  be  only  presumpdve 
notice,  and  not  conclusive  on  subsequent  purchasers.    Skaw  v.  Fmr,  6 
Pick.  Rep.  86.    This  rule  applies  also  to  subsequent  attachments  of  the 
land,  under  process  of  law.    Priest  v.  Bice,  1  Pick.  164 ;  Dixon  v.  Dte,  1 
Smed.  dt  Marsh.  70.    The  notice  must  be  of  a  deed  actually  made  j  know- 
ledge of  an  intended  conveyance,  or  of  a  treaty  of  purchase,  even  though 
the  deed  of  conveyance  is  in  making,  is  insufficient.     Warden  v.  AJams, 
15  Mass.  Rep.  233;  Ouskijig  y.  Burd,i  Tick.  252,    The  open,  and  visiUe 
possession  and  improvement  of  land  by  a  grantee  whose  deed  is  not  re- 
gistered, is  presumptive  evidence  of  notice  to  all  persons  of  the  existence 
and  extent  of  his  title  or  claim ;  but,  it  is  not  equivalent  to  the  registn- 
Cion  of  his  deed ;  for  registration  is,  in  itself,  constructive  and  condnsife 
notice,  not  to  be  controverted,  except  where  actual  guilt  is  charged  crimh 
naliter.    But  possession,  though  generally  satisfactory  evidence  of  notiee, 
may  be  rebutted  by  counter  proof:  as  where  a  lessee  already  in  posses- 
sion receives  a  deed  of  conveyance  in  fee,  which  is  not  registered;  or, 
where  one  tenant  in  common,  in  actual  possession  and  pernancy  of  pio- 
fits,  receives  a  deed  from  his  co-tenant,  who  has  never  occupied  the  land. 
See  2  Powell  on  Mortgages,  ch.  14,  p.  561 ;  4  Kent  Com.  179 ;  Bewes  r. 
WisweU,  8  Greenl.  Rep.  94 ;  McMechan  v.  Gnfing,  3  Pick.  149 ;  Matktm 
V.  DemeriU,  9  Shepl.  312 ;  ScoU  v.  GaOoAer,  14  Serg.  &  Rawle,  333.    If  a 
party  claims  by  two  titles,  and  places  but  one  of  them  on  the  registiy,his 
possession,  if  it  is  consistent  with  the  recorded  title,  is  not  notice  of  the 
other.    Plwmer  v.  Bobertson,  6  Serg.  A  Rawle,  179;  Woods  v.  I^armer,  7 
Serg.  &  Rawle,  382.    The  registration  of  a  deed  defectively  execoted,  is 
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Slkdnbridge,{€)  intimating  a  doubt  whether  a  general  ^^p-  ^' 
*notice  of  title  is  sufficient,  and  whether  it  is  not  neces- 

(e)  3  Ves. ;  see  p.  480. 

not  notice.  Troop  r.  Efaightj  1  Hopk.  61 ;  Frosi  7.  Beekman^  1  Johns.  Ch. 
Rep.  300 ;  Carter  v.  Champion,  8  Conn.  Rep.  549.  Notice  to  the  attaching 
officer,  or  to  the  debtor,  is  not  deemed  notice  to  the  creditor,  eren  though 
it  be  commonicated  to  him  after  the  attachment,  and  before  the  land  is 
taken  in  execution ;  for,  his  title  commenced  by  the  attachment,  and  they 
were  not  his  agents.  Stanley  v,  Perley,  5  Greenl.  Rep.  369 ;  Cofin  v.  Ray, 
1  Met.  Rep.  313.  Whatever  is  sufficient  to  put  a  person  on  inquiry  is 
considered,  in  equity,  as  conveying  notice.  Sigowmey  v.  Munn,  7  Conn. 
Rep.  324 ;  Booth  v.  Bamtm,  9  Conn.  Rep.  286 ;  Peters  v.  Goodrich,  3  Conn. 
Rep.  146 ;  Pitfney  v.  Leonard,  1  Paige;  461 ;  Hawley  v.  Cramer,  4  Cowen, 
717.  In  what  cases  the  registry  of  a  deed  is  constructive  notice.  McNeil 
V.  Magee,  5  Mason,  244.  The  registry  of  a  deed  or  paper,  not  duly  or 
legally  recorded,  is  not  constructive  notice.    Jb. 

The  rules  that  a  purchaser  is  in  equity  chargeable  with  constructive 
notice  of  facts  and  circumstances  which  came  to  the  knowledge  of  his 
attorney,  or  agent  for  the  purchase,  or  in  the  examination  of  the  title,  and 
that  notice  of  a  deed,  is  a  constructive  notice  of  the  contents  thereof,  do 
not  apply  to  controversies  betwe^  the  vendor  and  purchaser  in  relation 
to  their  own  rights.  These  rules  as  to  constructive  notice,  are  only 
adopted  by  the  court  of  chancery,  for  the  protection  of  the  prior  equitable 
rights  of  third  persons,  against  subsequent  purchasers  who  claim  in  ho»- 
tility  to  such  rights.  Champlin  v.  Lofton,  6  Paige,  189.  A  mortgagee 
was  told  that  a  person  was  drawing,  or  about  to  draw  another  mortgage 
on  the  same  property,  and  on  another  occasion  he  stated  to  a  party  in- 
terested that  he  had  examined  the  clerk's  office,  &c.,  and  that  he  had  fre- 
quently transactions  with  the  morgagor,  whose  embarrassments  were 
notorious.  Held  that  these  facts  are  sufficient  to  affect  him  with  notice, 
or  at  least,  to  repel  his  claim  of  a  right  to  tack  subsequent  advances 
to  his  mortgage  debt.  Averill  v.  Outhrie,  8  Dana,  82.  The  registra- 
tion of  a  second  mortgage  which  passes  only  the  equity  of  redemption 
does  not  operate  as  notice.  lb.  A  purchaser  from  a  mortgagor,  with 
notice,  cannot  claim  a  title  by  possession,  against  the  mortgagee.  The 
mortgage  being  recorded,  is  legal  notice.  Thayer  v.  Oramer,  I  M'Cord's 
Oh.  Rep.  395.  A  derivative  purchaser  with  notice,  is  protected  by  the 
want  of  notice  in  him  under  whom  he  claims.  Curtis  v.  Lurm,  6  Munf. 
43;  Lacyv,  Wilson,  6  MunL  313;  Undseyy.Bankin,  4  Bibb,  ^2]  BuTfi- 
pus  V.  PUUner,  1  Johns.  Ch.  Rep.  213 ;  JITNiU  v.  Logan,  Litt.  Sel.  Ca.  69 ; 
Hagtkorp  V.  Hookas  admW.,  1  Gill  &  Johns.  273.  A  vendee  with  notice  of 
a  prior  equity,  holds  subject  to  that  equity.  Yodjer  v.  Swope,  3  Bibb,  204. 
A  final  decree  is  not  notice  to  a  purchaser.  Turner  v.  Crdnll,  1  Ham- 
mond, 374.  The  possession  of  a  tenant  is  notice  to  a  purchaser  of  the 
reversion,  of  the  actual  interest  of  the  tenant,  and  of  the  extent  of  that 
interest ;  and  the  purchaser  is  bound  to  admit  every  claim  of  the  tenant, 
which  he  could  enforce  against  the  vendor.    Chesterman  v.  Gardner,  4 
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ofc»p-  3nr>  sary  to  specify  the  iastrument  under  which  the  claimant 
is  entitled. 

Johns.  Ch.  Rep.  29.    Tboagh  a  parchaser  at  a  public  sale  be  chargeable 
with  notice,  yet  a  bona  fide  purchaser  under  him  is  not  affected  by  his  no- 
tice.   Demarest  v.  Wfnkooy,  3  Johns.  Ch.  Rep.  147.    Whatever  is  suffi- 
cient to  put  the  purchaser  upon  inquiry  is  good  notice  in  equity.    Thus 
where  a  bill  was  filed  against  a  trustee,  enjoining  him  from  selling  cer- 
tain lands,  of  which  the  description  in  the  bill  was  general,  as  of  lands  in 
a  certain  patent,  held,  that  the  vendee  who  had  bought  prior  to  the  filing 
of  the  bill,  and  given  a  bond  and  mortgage  to  the  trustee  for  the  parehase 
money,  became  chargeable  with  notice  of  the  trust.    Green  v.  SUtUr,  4 
Johns.  Ch.  Rep.  47.    Where  an  equitable  charge  upon  the  land  demised, 
is  created  by  the  will  of  the  testator,  a  subsequent  purchaser  from  the  de- 
visee, who  is  obliged  to  make  title  to  the  premises  through  the  will  has 
constructive  notice  of  the  charge,  and  takes  the  land  subject  thereto. 
Morrin  v.  Phf,  7  Paige,  421.    A  plea  of  boTut  fide  purchaser,  without  no- 
Cice,  must  aver,  not  only  a  want  of  notice  at  the  time  of  the  purchase,  but 
also,  at  the  time  of  its  completion,  and  the  payment  of  the  money.    The 
money  must  have  been  actually  paid  before  notice.     Tktmas  v.  Grokam, 
Walker's  Ch.  Rep.  117.    It  is  not  enough  that  the  party  has  secured  ibe 
BAoney ;  he  must  have  paid  it,  or  become  bound  in  such  a  way  thai  chan- 
cery could  not  relieve  him  from  the  payment  of  it.    lb.    Actual  notice  lo 
the  master  of  a  boat,  of  a  lien  upon  it,  by  the  service  of  process  of  seqaes- 
traition,  is  constructive  notice  to  the  owners.    And  though  they  may  bare 
purchased  after  the  accrual  of  the  lien,  so  far  as  the  purchase-money  re- 
mains tmpaid,  at  the  time  of  the  service  of  the  process  they  will  be  as 
much  botmd  by  that  notice  as  they  would  have  been  by  notice  before  their 
purchase.    Yet  if  they  were  purchasers  under  a  valid  decree  in  favor  of 
creditors  who  had  no  notice  of  the  lien,  as  those  creditors  would  not  be 
bound  by  it,  and  the  puichasers  under  that  decree,  would  be  subrogated  lo 
their  rights,  those  purchasers  would  not  be  affected  by  the  lien,  or  aoj 
notice  they  may  have  had  of  it    Case  et  al.  v.  Wooley,  6  Dana,  19.    An 
equitable  title  to  land  will  prevail  in  chancery  against  the  legal  title  ac- 
quired by  a  purchaser  under  execution,  who  had  notice  of  the  equity  be- 
fore his  purchase ;  but  his  purchase  might  perhaps  relate  back  to  ibe 
time  of  the  levy,  or  even  to  a  time  when  the  lien  on  the  land  accrued  by 
force  of  the  execution.    The  act  concerning  conveyances  relates  to  the 
legal  title  only  leaving  the  equities  untouched.    It  takes  from  the  holder 
of  an  unrecorded  deed  his  legal  priority,  and  leaves  him  without  any  ad- 
vantage over  the  general  creditor;  but  the  omission  to  record  tbe  deed 
does  not  impair  the  grantor's  equity.    Morton  v.  RobardSf  4  Dana.  25^> 
Held  by  the  court,  that  if  a  creditor  comes  to  enforce  his  judgment  be 
has  notice  of  an  unrecorded  deed,  such  notice  may  be  sufficient  to  pr^ 
serve  the  superiority  of  the  equity  evidenced  by  the  deed,  though  be  had 
DO  notice  of  it  when  his  debt  was  contracted.    Jb.    A  co-proprietor  of 
real  property  derived  under  the  same  title  as  the  other  proprietors,  is  pre- 
sumed to  have  full  knowledge  of  the  objects  and  purposes,  and  tnvus  at- 
tached to  the  original  purchase,  and  for  which  it  is  then  held  for  tht^ir 
common  benefit.     Oliver  v.  Piati,  3  Howard,  333.    The  defendant  R.  hav- 
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Perhaps  all  these  points  should  be  cantioiisl)r  acted  on  ^^^'  ^^' 
in  practice ;(/ )  it  is  one  thing  to  say  that  mere  "  flying 
reports"(^)  are  not  notice,  and  another  to  affirm  that  a 
purchaser  could  not  be  affected  by  a  deliberate  and  par- 
ticular statement  of  an  adverse  claim  unless  made  either 
by  or  on  behalf  of  the  claimant ;  nor  does  there  seem  to 
be  any  reason  why,  where  notice  has  been  given  to  the 
purchaser  prior  to  the  commencement  of  the  treaty,  tlie 
court  should  not  consider  whether,  (as  in  the  case  of  an 
ligent  or  solicitor,  such  notice  must  not  have  been  present 
to  his  mind  during  the  treaty ;  of  the  case  cited  by  Sir 

(/)  See,  as  to  the  first  and  third,  Butcher  v.  Stapely,  I  Vera.  363 ;  aod 
rryy.  Porter,  1  Mod.  311. 
(g)  Goulds.  147. 

ing  a  mortgage  on  an  estate  entered  ^to  articles  for  the  purchase  of  the 
premises;  and  entered  into  possession.    The  mortgagee  soon  after  left  the 
coantry ;  and  the  plaintiff  having  received  a  deed  from  the  mortgagee, 
the  question  arose  whether  Robertson's  claim  under  the  articles,  ought  to 
be  postponed  to  that  of  the  plaintiff.    There  were  two  points  on  which  * 
ihe  cause  turned.    1.  .Had  the  plaintiff  notice  of  the  defendants  agree- 
ment ;  and  the  charge  to  the  jury  was,  that  the  possession  o^R.  amounted 
to  constructive  notice  of  the  agreement.    3.  Were  the  articles  rescinded  * 
by  his  proceedings  on  scire  facias^  declaring  that  he  held  under  the  mort- 
gage.   The  court  granted  a  new  trial,  on  the  ground  of  error  in  the  charge, 
in  respect  to  consirucHve  notice.    The  possession,  was  a  circumstance  for 
the  jury,  but  was  not  ipsofaeto^  a  legal  presumption  of  notice.    The  point 
on  which  the  case  should  have  been  submitted  to  the  jury,  was  whether 
actual  noUce  of  the  articles  of  agreement,  was  given  to  the  plaintiff.    If 
-  the  plaintiff  knew  that  fact,  which  amounted  in  equity  to  a  sale  to  R.  he 
should  not  have  purchased :  if  he  went  on,  with  notice  to  purchase,  it  was 
at  his  peril.    Plumer  v.  Robertson  et  at.,  6  Serg.  &  Rawle,  179. 

Where  the  attorney  who  had  directions  to  obtain  an  assignment  of  a 
mortgage,  had  been  informed  generally,  of  a  prior  mortgage,  but  could 
find  no  registry,  except  the  registry  of  an  assignment  of  the  mortgagor's 
interest  in  book  of  deeds ;  held  that  this  waa  not  sufficient  notice.  The 
fact  alone,  was  not  enough  to  put  a  party  on  inquiry.  The  court  said, 
the  notice  may  have  answered  to  put  a  person  on  inquiry,  in  a  case  where 
that  species  of  notice  is  sufficient ;  but  to  supply  the  place  of  a  registry, 
the  law  proceeds  a  step  farther ;  for  if  the  second  mortgage  is  not  regis- 
tered as  bona  fide,  because,  in  consequence  of  notice,  it  is  tainted  with 
fraud,  that  imputation  must  be  supported  by  clear  evidence.  The  registry 
of  an  absolute  conveyance,  which  the  attorney  found  was  not  sufficient, 
because  here  the  claim  is  in  the  nature  of  a  mortgage,  in  consequence  of 
the  defeasance  that  accompanied  it  It  was  therefore  not  sufficient,  notice 
of  a  mortgage.    Jackson  v.  VaUtenhwrgk,  8  Cowen,  Rep.  iKO. 
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Chap.  XV.  Q^  Sugdea  in  support  of  the  unqualified  propositioD(A)  it 
may  be  remarked,  that  considering  its  date,(»)  and  the 
cautious  character  of  the  Judge,  (Lord  Keeper  Coventry,) 
an  unwillingness  to  do  anything  which  might  be  construed 
into  a  breach  of  parliamentary  privilege  may  have  influ- 
enced the  decision ;  which  was,  that  a  Member  of  the 
House  of  Commons  was  not  to  be  considered  as  affected 
'  with  notice  of  what  came  to  his  knowledge  as  parliameo- 
tary  business  within  the  walls  of  the  house. 

So,  the  doctrine  hinted  at  in  JoUand  v.  Stainbridgii 
seems  to  be  at  variance  with  a  later  case  where  it  was 
held  that  a  purchaser,  having  notice  that  A.  had  a  judg- 
ment or  warrant  of  attorney  affecting  the  estate,  was 
bound  in  equity,  although  the  incumbrance  was  in  fact  a 
mortgage  ;(&)  £0,  a  general  recital  in  a  deed  that  there 
were  mortgages  on  the  estate,  has  been  held,  by  Lord  I 

r*4041      Langdale,  *to  amount  to  notice  of  a  mortgage  not  specified 

in  such  deed.(Z)  ' 

lllJISJ^I^.  It  seems  probable  that  a  purchaser,  having  notice  of  an 
mt^of  executory  instrument, — (e.  ^.,  numriage  articles,)— of 
of  doubtfoT  doubtful  Qieaning,  would,  as  a  general  rule,  be  bound  to  i 

iiMtrnnMiiu  i 

take  notice  of  the  construction  which  would  be  put  upon 
it  by  a  court  of  equity ;  and  must,  therefore,  see,  that  any 
instrument  which  may  have  been  executed  in  pmrsoanee 
thereof,  and  which  is  material  to  the  title,  has  been  framed  , 

in  accordance  with  such  construction  :{fn)  but^  where  a  | 

long  period  has  elapsed  since  the  sale,  the  court  may  de- 
cline to  fix  upon  a  purchaser  a  diflicult  construction  of  a 
doubtful  instrument,  although  it  might  have  granted  re- 
lief as  between  the  parties  thereto  if  there  had  been  do 
8ale.(n) 
constnictiTe  Coustructive  notico,  (which,  in  its  general  effects,  is 
nature  oc     similar  to  actual  notice,)(o)  has  been  defined  to  be,  '^  efi- 

*    (A)  East  Grimsted  case^  Duke's  Charitable  Uses,  640. 

(0  A.  D.  1633. 

(it)  'I\iylor  V,  Baker,  5  Pri.  306 ;  and  see  1  Ha.  58. 

(I)  Farrow  v.  Rees,  4  Bear.  18;  and  see  Laceif  v.  Ingle,  8  Ph.  413 ; 
Gibson  v.  Ingo,  6  Ha.  134. 

(m)  See  Sag.  1060 ;  Davies  v.  Domes,  4  Beav.  54. 

(n)  TTiompson  v.  Simpson,  1  Dm.  dt  War.  459. 

{o)  Skddon  V.  Cox,  Amb.  696. 
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dencQ  of  notice,  the  presumptions  of  which  are  so  violent  °"'^"'^- 
that  the  court  wilt  not  allow  even  of  its  being  controvert- 
ed :"(p)   this,  perhaps,  scarcely  conveys  a  satisfactory 
notion  of  the  nature  of  the  doctrine ;  the  reported  decisions  ,    , 

upon  which,  it  is  submitted,  clearly  show,  that  construe-         .        ^  % 
tive  notice  is  often  held  to  exist  in  the  absence  of  any     V  «    V 
idea  by  thecourt  of  the  existence  of  actual  personal  know-      .-  w        ■    . 
ledge ;  if,  for  instance,  a  purchaser,  having  notice  of  a  ' 
deed  as  being  one  which  affects  the  property,  is  induced 
to  rely  upon  the  vendor's  representation  as  to  its  contents. 
the  court  will  hold  him  bound  by  those  contents,  even  al- 
though it  were  satisfactorily  shown  from  the  nature  of 
the  transaction  that  he  placed  implicit  and  botuifide  con-  k 

fidence  'in  the  good  faith  of  the  vendor  1(5')  so,  in  Jackson  [MOS] 
V.  R(ni!e,{r)  Sir  John  I^each  says,  "although  he,  (the  pur- 
chaser,) may,  in  fact,  have  been  ignorant  of  the  settle- 
ment, yet,  in  equity,  he  must  be  fixed  with  all  the  know- 
ledge which  it  was  reasonable  he  should  acquire:"  con- 
structive notice  may,  perhaps,  be  rather  considered  to  con- 
sist in  those  circumstances  under  which  the  court  con- 
cludes, either  that  the  party,  (personally  or  through  hia 
agent,)  has  fraudently  abstained  from  acquiring  actual 
notice,  or  has  been  guilty  of  such  negligence  in  not  avail- 
ing himself  of  the  means  of  acquiring  it,  as,  if  permitted, 
might  be  a  cloak  to  fraud,  and  which,  therefore,  the  com- 
mon interests  of  society  require  should,  in  its  consequences, 
be  treated  as  equivalent  to  actual  notice :  what  degree  of 
negligence  is  sufficient  for  this  purpose  remains  to  be  con- 
sidered. 

In  a  recent  case,  before  V.  C.  Wigram,  it  was  asserted  Jf^Slijj" 
by  the  court,  that  the  cases  in  which  constructive  notice  "^^^^^SsSn 
has  been  established  resolve  themselves  into  two  classes ;  ""'^^ 
first,  cases  in  which  the  party  charged  has  had  actual 
notice  that  the  property  in  dispute  was,  in  fact,  charged, 
incumbered,  or  in  some  way  affected ;  and  the  court  has, 
thereupon,  bound  him  with  constructive  notice  of  facts 
and  instruments  to  a  knowledge  pf  which  he  would  have 

if)  3  Anslr.  438;  and  Me  Sug.  1041. 
(?)Seei  Phill.253. 
(r)  2  Sim.  &  Si.  4"t5. 


n 
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^^p-  ^^'  been  led  by  an  inquiry  after  the  charge,  incnmbrance,  or 

other  circumstance  affecting  the  property,  of  which  he 

had  actual  notice;  and,  secondly,  cases  in  which  the 

court  has  been  satisfied,  from  the  evidence  before  it,  that 

the  party  charged  has  designedly  abstained  from  inquiry, 

for  the  very  purpose  of  avoiding  notice  :{s)  and,  in  a  later 

case,  the  Y.  C,  with  reference  to  his  previous  judgment, 

repudiates  the  notion,  (which  had  been  attributed  to  him,) 

"  that  there  may  not  be  a  degree  of  negligence  so  gross 

that  a  court  of  equity  may  treat  it  as  evidence  of  fraud— 

[M06]      *impute  a  fraudulent  motive  to  it — and  visit  it  with  the 

consequences  of  fraud,  although  (morally  speaking)  the 

party  charged  may  be  perfectly  innocent ;"  and  further 

remarks,  <<  Neglience,  as  I  understand  the  term,  supposes 

a  disregard  of  some  fact  known  to  the  purchaser,  which 

at  least  indicated  the  existence  of  that  fact,  notice  of  which 

the  court  imputes  to  the  purchaser."(^) 

wn  eapcbte       The  propositions  of  the  Y.  C.  seem,  however,  scarcely 

-•^fnbu.      to  provide  /or  those  cases  in  which  a  purchaser  is  affected 

with  constructive  notice,  not  through  his  personal  know* 

M«f«Mg.     ledge  of  any  fact  leading  him  to  actual  notice,  but  by  his 

b^^oie      neglect  of  the  usual  and  recognized  means  for  acquiring 

DoUce.        sy(.|j  knowledge  or  notice  ;  for  instance,  a  public  act  of 

parliament  is  notice  to  all  the  world  ;(u)  so  is  a  lis  pen- 

d€nsj{w)  if  registered  under  the  act  of  2  Yict.  c.  ll,(r)  or 

a  deed  or  will  registered  in  a  register  county  or  entered  on 

court  rolls  (if  the  purchaser  search  over  the  period  within 

(i)  Jones  V.  Smithy  1  Ha. ;  see  p.  55. 

(0  ire5t  v.  i2eu£,  2  Hare,  257,  259. 

(u)  Sag.  1044 ;  although  it  be  a  local  Act,  Barraud  t.  Arcker,  3  Sim. 
433 ;  iSf.  C.J  2  Russ.  &  Myl.  751 .  QiMerv,  as  to  a  private  Act  made  pub* 
lie ;  Sag.  ubi  supra, 

(w)  Ibid. 

(x)  See  sect.  7.  But  it  is  said  to  be  only  notice  of  what  is  charged  on 
the  bill,  and  not  of  equities  which  may  possibly  arise  out  of  the  matters 
in  question  in  the  suit;  see  Skalcross  t.  Dueon,  5  Jarm.  Cony,  by  S.  493; 
but  see  Jenmngs  v.  Bond,  2  J.  &  L.  "320,  et  qnetn.  An  administratiaa 
suit  is  a  Z£j  pendens  as  respects  estates  sold  under  the  decree ;  Drew  t.  JEtri 
ofNorbury,  3  J.  &  L.  267;  filing  of  the  bill,  and  not  service  of  the  aab- 
poena,  is  the  commencement  of  a  lis  pendens,  S.  C. 
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which  the  instrument  is  registered(y)  or  the  entry  is  made ;)  ch>p«  ^' 
or  a  judgment  entered  at  the  Ck>mmon  Pleas,  if  the  pur- 
chaser search  the  register ;  so,  if  a  purchaser,  without  any 
fraudulent  intention,  (the  absence  of  which  might  be 
evidenced  by  his  payment  of  a  full  price  for  the  property,) 
were  to  accept  a  conveyance  without  any  previous  inves- 
tigation of  title,  relying  on  the  mere  assurance  of  the  ven- 
dor that  he  was  absolute  owner,  he  would,  nevertheless, 
be  held  to  have  constructive  notice  of  any  ^defect  appear-  [*407] 
ing  on  the  title  ;(z)  although  he  could  be  scarcely  said  to 
have  actual  notice  of  any  fact  indicating  the  existence  of 
such  defect 

To  consider,  however,  the  cases  falling  within  the  rules  JJJJ^J, 
laid  down  by  V.  C.  Wigram,  and  which,  with  the  above  ^Jiir- 
exceptions,  seem  to  comprise  the  authorities  on  the  sub- 1|[^]£!^ 
ject ;  it  has  been  held,  that  notice  of  a  post-nuptial  and  Bouci^of  ^* 
apparentlv  voluntary  settlement  is  constructive  notice  of  ulSrLd 

lostnune&li^ 

the  ante-nuptial  agreement  on  which  it  is  founded  ;(a)[l] 
that  actual  notice  to  a  purchaser  of  an  instrument  as  one 
affecting  the  estate,  is  constructive  notice  of  all  instru- 
ments to  which  an  examination  of  the  first  would  have 
led  him  ;(6)  even  although  such  prior  instruments  are  not 

(y)  Hodgton  y.  Dean^  3  Sim.  &  St.  331 ;  see,  as  to  the  extent  to  which 
a  memorial  is  notice,  Rochard  v.  FhiUon,  1  J.  &  L.  413. 

(j?)  See  Lord  Lyndhurst's  remarks  on  Jackson  v.  Rowe^  in  1  Pbill.  355 ; 
and  see  to  the  same  effect  Sir  J.  Wigram's  remarks  in  Neesom  v.  Clarkson, 
2  Ha.  173,  and  Wnt  r.  Rnd,  3  Ha.  360, 

(a)  Ferrars  v.  Cherry^  3  Vem.  384 ;  as  to  the  authority  of  the  case,  which 
has  been  questioned,  see  Mr.  Ralthby's  note,  3d  ed. 

{b)  Coppin  V.  Femykough,  3  Bro.  C.  C.  391 ;  Bisco  v.  Earl  of  Banbury, 
1  Ca.  in  Chan.  387,  391 ;  Tanner  v.  Florenhce,  ib.  359, 360 ;  Dames  v,  Tho- 
M4U,  3  Y.  &  C.  334  i  (where  however  it  was  also  held  that  notice  of  a  prior 


[1]  In  the  case  here  cited,  it  was  held,  that  although  a  settlement  was 
apparently  voluntary,  and  made  after  marriage,  yet  if  the  purchaser  had 
notice  of  the  settlement,  and  it  prove  to  have  been  made  in  pursuance  of 
articles  before  marriage,  he  would  be  bound  by  it,  and  could  not  protect 
•himself  by  a  prior  legal  estate,  as  he  ought  to  have  inquired  of  the  wife's 
relations,  who  were  parties  tcAhe  deed,  whether  it  was  voluntary,  or  made 
pursuant  to  an  agreement  before  marriage.  But  Lord  Hardwicke  denied 
the  authority  of  the  case,  and  said  he  inclined  to  think  it  was  left  uncer- 
tain on  the  face  of  the  settlement,  whether  it  was  made  before  marriage  or 
not. 
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ciwP'  y^'  actually  recited,  but  there  is  only  a  recital  that  the  pro- 
perty is  subject  to  limitations  which,  in  fact,  correspond 
with  the  limitations  thereby  created  ;(c)[2]  so,  a  recital  that 
the  property  was  held  upon  such  trusts  for  the  use  of  A., 
B.  and  C,  (parties  to  the  conveyance,)  "  for  such  estates 
in  possession,  reversion,  or  remainder,  as  they  became 
entitled  to  after  the  death  of  D.,"  was  held  to  be  notice  of 
prior  trusts  in  favor  of  other  parties  which  would  have 
been  discovered  by  an  examination  of  the  instrument 
creating  the  trusts  which  were  referred  to  in  the  reci- 
tal ;(ciO[^]  ^^>  notice  of  an  equitable  claim,  as  affecting  an 

[M08]  unspecified  portion  of  the  property,  *is  notice  of  the  claim 
as,  in  fact,  affecting  the  entirety.(e) 

conveyance  and  of  the  then  vendor's  title  was  notice  of  his  lien  for  unpaid 
purchase  money,  on  which  point  the  decision  cannot  it  would  seem  be  sup- 
ported ;  see  Sug.  879 ;)  and  Butler  v.  Lard  PortarUngton^  I  Dru.  &  War. 
20;  and  see  cases  cited  supra^  n.  {z.) 

{c)  Neesom  v.  Clarkson^  2  Hare,  163 ;  see  p.  165. 

{d)  Malpas  v.  Ackland,  3  Russ.  273. 

(«)  AU.-Gen,  v.  Flint,  4  Ha.  147. 

[2]  In  all  cases  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed 
which  leads  him  to  another  fact,  whether  by  description  of  the  parties,  re- 
cital, or  otherwise,  he  will  be  deemed  conusant  thereof;  for  it  was  craaa 
negligentia  that  he  sought  not  after  it.  See  WUUs  v.  Buicher^  2  Binn. 
Rep.  466 ;  Irvine  v.  Campbell,  6  Binn.  119. 

If  a  man  agrees  to  purchase  under  limitations  in  a  deed,  which  makes 
it  necessary,  upon  that  transaction,  for  him  to  look  into  that  deed,  and 
that  deed  contains  recitals  of  judgments  affecting  the  lands  he  had  so 
agreed  to  purchase,  he  is  bound  by  those  judgments,  for  he  had  a  right  to 
see  the  whole  deed  under  which  he  purchased,  and  therefore  most  be 
taken  to  have  seen  the  whole,  and  must  consequently  be  presumed  to  have 
taken  notice  of  every  thing  contained  in  it,  affecting  his  purchase.  See 
Morris  v.  Vanderen,  1  DalL  Rep.  64,  67. 

Where  a  second  purchaser  had  read  a  prior  deed  of  conveyance  for  the 
purpose  of  giving  his  opinion  as  to  the  form  of  it,  the  court  considered  that 
they  were  bound  to  consider  him  as  having  knowledge  of  all  the  coitents 
of  the  deed,  not  being  at  liberty,  as  a  jury  was,  to  draw  a  different  infer- 
ence.   Farnsworih  v.  Childs,  4  Mass.  Rep.  637. 

[3]  A  conveyance,  wi*h  a  recital  of  the  intent  of  the  purchase,  is  a  con- 
veyance with  notice,  and  the  grantee  will  ^ake  the  estate,  subject  to  the 
trusts  implied,  as  well  as  expressed.  Cuyler  v.  Bradt,  2  Gaines'  Cas.  in 
Error,  326.  Bat  a  purchaser  of  A.  a  trustee,  is  not  chargeable  with  notice 
of  a  trust,  by  means  of  the  registry  of  the  deed  from  B.  to  C,  reciting  that 
A.  had  executed  a  declaration  of  the  trust.  Murray  v.  Ballou,  1  Johns. 
Ch.  Rep.  566. 
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So,  notice  of  the  land  being  in  the  occupation  of  a  per-  ^*p-  ^^- 
son  other  than  the  vendor,  has  been  held  to  be  notice  of 
the  occupier's  equities  ;(/)  even  of  an  agreement  for  the 
sale  to  him  of  the  fee  simple  ;(^)  but  this  has  always 
been  considered  an  extreme  case,(A)  and  the  doctrine  of 
it  has  not  been  extended. 

So,  notice  of  the  legal  estate  being  outstanding,  is  no- 
tice of  the  trusts  on  which  it  is  held  ;(i)  and  notice  that 
the  title  deeds  are  in  the  possession  of  a  third  party,  is 
notice  of  any  charge  he  has  upon  the  property  ;{k)  so 
notice  that  the  title  is  a  mortgage  title,  seems  to  be  notice 
of  any  dealings  by  the  mortgagee  with  the  mortgagor 
which  may  have  kept  alive  the  equity  of  redemption.(f)[l] 

(/)  AlUn  y.  Anthony,  1  Me.  282 ;  TViflor  r.  Stiibert,  2  Ves.  jun.  437, 
430;  £rZ0my.  Mill,  13  Yes.  120;  Meux  v.  Maltby,  2  Sw.  281. 

(jg)  Daniels  r.  Davison,  16  Ves.  249  j  17  Ves.  433  and  Douglas  v.  WkU- 
tenoTonge,  16  Ves.  254,  cited. 

(A)  Per  V.  C.  Wigram,  1  Ha.  62;  and  see  2  Ross  9b  M.  629,  and  Sug. 
10&3;  bat  see  also  Pewny  y.  WaUs,  1  Mac  d&  G.  150. 

(i)  Aium.  Freem.  Ch.  Rep.  137. 

(*)  Hlem  V.  MIU,  13  Ves. ;  see  p.  122 ;  Dryelen  v.  Prost,  3  Myl.  9b  Cr. 
670;  and  see  1  Ha.  61 ;  WoriMngton  v.  Morgan,  16  Sim.  547;  see  Sug. 
1055. 

(Q  See  Hansard  v.  Hardy,  18  Ves. ;  see  p.  462. 

[1]  Where  a  man  has  sufficient  information  to  lead  him  to  a  fact,  he 
shall  be  deemed  conusant  of  it.  See  SUrry  v.  Arden,  1  Johns.  Ch.  Rep. 
267;  Greeny.  Slayter,4  Johns.  Ch.  Rep.  38;  WilUs  v.  Bucher,  2  Binn. 
466;  Deyy.  Dunham,  2  Johns.  Ch.  Rep.  182 ;  S.  C.  on  appeal,  15  Johns. 
Rep.  555.  Therefore  if  a  man  knows  that  the  legal  estate  is  in  a  third 
person,  at  the  time  he  purchases,  he  is  bound  to  take  notice  what  the  trast 
is.  So,  notice  that  the  title  deeds  are  in  another  man's  possession,  may 
be  held  to  be  notice  of  any  equitable  claim  which  he  may  hare  on  the 
estate,  and  as  a  security  for  which  he  held  the  deeds.  The  mere  circum- 
stance of  leaving  the  tiUe  deeds  in  the  hands  of  the  mortgagor,  is  not,  of 
itself,  sufficient  evidence  of  fraud,  so  as  to  postpone  the  first  mortgagee, 
to  a  second  mortgagee,  who  has  taken  the  title  deeds,  without  notice  of  the 
first  mortgage.  Berry  v.  Mutual  Jns.  Co.,  2  Johns.  Ch.  Rep.  603.  So 
where  a  demise  is  made  of  a  leasehold  estate,  by  way  of  mortgage,  it  is 
unnecessary  to  deliver  the  lease  itself  to  the  mortgagee ;  and  the  posses- 
sion of  it  by  the  mortgagor,  is  no  evidence  of  fraud ;  because  the  registry 
act,  requiring  the  registry  of  mortgages,  efiectually  secures  the  rights  of 
subsequent  purchasers  and  mortgagees,  against  fraud.  Johnson  v.  Stagg, 
on  appeal,  2  Johns.  Rep.  510. 

Notice  that  part  of  the  estate  was  in  possession  of  a  tenant  has  been 
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^*P-  ^^'      So,  where  a  person,  entitled  only  for  life,  represented . 

L"w  wTaTe  ^^^^  s^®  w^s  seized  in  fee,  and  conveyed  as  if  so  seized,  a 

fi^Twhich   person  claiming  under  her  for  valuable  consideration  was 

hly^e^know^n.  held  to  be  affected  with  notice,  the  settlement  being  the 

only  document  under  which  she  could  claim  the  estate  ;(m) 

and,  as  observed  by  Lord  Lyndhurst,(n)  no  one  could  find 

fault  with  that  decision ;  for  either  the  party  did  or  he  did 

not  investigate  the  title  ;  if  he  did  not,  he  was  guilty  of 

great  negligence  ;  if  he  did,  he  must  have  seen  that  the 

party  conveying  to  him  had  only  a  life  estate ;  so  a  les- 

[*409]      see,(o)  *or  a  sub  lessee,(p)  has  notice  of  the  title  of  the 

(m)  Jackson  v.  Rawej  2  Sim.  &  St  472  and  475 ;  and  see  Roddy  v.  Wil- 
liams,  3J.  &  L.  1. 

{n)  1  Phil.  255  j  and  see  V.  C.  Wigram*s  remarks  in  Neesom  v.  Oark- 
son,  2  Ha.  173. 

(0)  AU.-Gen.  v.  Backhouse,  17  Yes.  293  \  BuOer  v.  Kbrd  Portarlingt^ 
1  Dm.  &  W.  20. 

(p)  Steedman  v,  Poole ^  6  Ha.  193 ;  and  see  Cosserv.  CoUinge,  3  Mjrl.  & 
K.283. 

held  to  be  notice  of  a  lease,  although  the  purchaser  took  it  for  granted 
that  the  tenant  was  only  so,  from  year  to  year.  And  if  the  tenant  has 
even  changed  his  character  by  having  agreed  to  purchase  the  estate,  kis 
possession  amounts  to  notice  of  his  equitable  title  as  purchaser ;  and  con- 
sequently, a  subsequent  purchaser,  although  without  actual  notice,  will 
be  considered  as  a  purchaser  of  the  seller's  title,  subject  to  the  equity  of 
the  tenant,  the  first  purchaser,  to  have  the  estate  conveyed  to  him,  at  the 
price  which  he  had  stipulated  to  pay  to  the  seller.  In  such  a  case  there- 
fore, a  specific  performance  will  be  decreed  in  favor  of  the  tenant  against 
the  seller  and  the  second  purchaser ;  and  they  will  be  left  to  settle  their 
rights  between  themselves.  The  cases  have  gone  so  far,  that  a  purchaser 
cannot  be  advised  to  complete  a  contract  for  an  estate,  not  in  the  seller's 
own  occupation  without  a  communication  with  the  tenants,  in  order  to 
ascertain  what  their  interests  really  are.  So  where  a  tenant  had  an  in- 
terest under  an  agreement  posterior  to  the  lease  under  which  he  held,  the 
purchaser  was  held  to  be  bound  by  it,  although  he  had  not  notice  of  it. 
See  3  Sug.  p.  331. 

Although  it  is  true  that  where  a  tenant  is  in  possession  of  the  premises, 
a  purchaser  has  implied  notice  of  the  nature  of  his  title ;  yet,  if  at  the  time 
of  his  purchase,  the  tenant  in  possession  is  not  the  original  lessee,  hot 
merely  holds  nnder  a  derivative  lease,  and  has  no  knowledge  of  the  co- 
venants contained  in  the  original  lease,  it  has  never  been  considered  that 
it  was  want  of  due  diligence  in  the  purchaser  which  is  to  fix  him  with 
implied  notice,  if  he  does  not  pursue  his  inquiries  through  every  deriva- 
tive lessee,  until  he  arrives  at  the  person  entitled  to  the  original  lease, 
which  can  alone  convey  to  him  information  of  the  covenants. 
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immediate,  and,  (in  the  case  of  a  sub-lessee,)  original  les-  ^^p-  ^^- 
sor ;  so,  a  person  has  been  held  to  be  affected  with  notice 
of  a  fraud  affecting  a  deed,  and  which  the  unusual  man- 
ner in  which  it  was  executed,  ought  to  have  suggested  to 
his  solicitor  ;(7)  so,  where  a  purchaser  had  notice  of 
another  person  having  a  judgment  or  warrant  of  attorney 
affecting  the  estate,  and  refrained  from  making  any  in* 
quiry,  he  was  held  bound,  although  the  incumbrance  was 
in  fact  a  mortgage  ;(r)  and,  as  a  general  rule,  if  a  person 
knows  that  another  has  or  claims  an  interest  in  the  pro- 
perty for  which  he  is  dealing,  he  is  bound  to  inquire  what 
that  interest  is,  and  if  he  omit  to  do  so,  he  will  be  bound, 
although  the  notice  was  inaccurate  as  to  the  particulars 
or  extent  of  such  interest  ;(^)  so,  a  purchaser,  having  no- 
tice that  a  legatee  had  released  the  executrix  from  a 
legacy,  and  that,  in  lieu  thereof,  the  latter  had,  by  will, 
devised  a  freehold  estate  to  such  legatee,  was  held  to  have 
notice  of  such  devise  being  pursuant  to  a  written  agree- 
ment between  the  parties  ]{t)  so,{u)  a  mortgagee  not  in- 
quiring for  the  deeds,  was  postponed  to  a  prior  equitable 
incumbrancer,  upon  the  gTOund{w)  of  his  having  pur- 
posely abstained  from  making  inquiry,  the  mortgage  be- 
ing for  securing  a  pre-existing  debt ;  that,  in  short,  there 
was  wilful  blindness ;  and  it  has  been  held,  in  a  late 
case,  that  the  mere  omission  to  ask  for  the  deeds  is  suffi- 
cient to  postpone  a  mortgagee  to  the  equitable  lien  of  the 
actual  holder.(2r) 

But,  on  the  other  hand,  a  private  act  of  parliament,  or  cases  in 
*a  private  act  made  pub]ic,(y)  is  not,  in  itself,  notice  to  a  purchaser  is 
purchaser ;  nor  is  registration  of  a  deed,  &c.  in  a  County  with  notiw. 
Register,(;2;)  nor  registration  of  a  judgment  at  the  common      ^        ^ 

(q)  Kennedy  r.  Green,  3  Myl.  &  K.  699. 

(r)  T\iylar  v.  Baker,  5  Pri.  306. 

Is)  See  Gibson  v.  Ingo,  6  Ha.  124. 

(0  Penny  v.  WaUs,  1  Mac.  &  G.  150, 158. 

(«)  Whiibread  v.  Jordan,  1 Y.  &  C.  303. 

(ip)  1  PhU.  255. 

(z)  Wortkington  y.  Morgan,  16  Sim.  547. 

(y)  3  Bos.  &  P.  578 ;  Sug.  1044. 

{z)  Hodgson  V.  Dean^  2  Sim.  &  St.  221 ;  affirmed,  see  Sag.  1048. 
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ch>p.  XV.  pleas,(a)  nor  the  enlry  of  a  document  on  the  court  lolta 
of  a  manor,(&)  notice,  unless  he  make  a  search  extending 
over  a  period  comprising  the  entry  in  the  register  or  court 
rolls,  (as  the  case  may  be ;)  nor  is  a  commission  of  bank- 
ruptcy in  itself  notice,(c)  nor  a  decree  in  a  court  of  equi- 
ty,(cQ  nor  a  lis  pendens^  unless  registered  at  the  common 
pleas  ]{e)  although  in  all  these  cases  the  purchaser  has 
the  means  of  acquiring  notice. 

So,  notice  of  a  past  tenancy  is  no  notice  of  the  tenant*s 
equitable  interests ;(/)  nor  is  a  purchaser  from  a  deriva- 
tive lessee  affected  with  constructive  notice  of  the  con- 
tents of  the  original  lease  ;(§*)  nor,  although  a  purchaser 
of  a  lease  is  bound  to  know  from  whom  the  lessor  de- 
rived his  title,  is  he  affected  with  notice  of  all  the  circum- 
stances under  which  he  so  derived  it  ;(A)[1]  nor,  where 
a  sale  by  fiduciary  vendors  is  apparently  regular,  need  a 
purchaser  inquire  into  collateral  questions — such  as  the 
mode  in  which  the  sale  has  been  conducted,(»)  although 
he  will  be  affected  with  notice  of  a  breach  of  trust  clearly 
deducible  from  facts  appearing  on  the  face  of  the  assur- 
ance ]{k)  nor  is  notice  of  a  tenancy  constructive  notice  of 

(a)  See  and  consider  2  and  3  Vict.  c.  11,  s.  5. 

(b)  Burden  v.  BignM,  2  Y.  &  C.  C.  C.  3T7. 

(c)  See  Hitchcoz  v.  Sedgwick^  on  appeal,  Sag.  1051. 
(rf)  Sag.  1047. 

(«)2and3Vict.c.  11,  s.  7. 

(/)  Miles  V.  Langley^  1  Russ.  d&  M.  39.    • 

(jg)  See  Hanbwy  v.  LUchfieU,  2  Myl.  &,  E.  633,  and  1  Ha.  68. 

(A)  AU.-0€n.  y.  Backhouse,  17  Yes.  293. 

(i)  See  BoreUv.  Dann,  2  Ha.  440, 450. 

(*)  See  AU.-Cfen.  v.  Pargeter,  6  Beav.  150. 


[1]  In  the  case  here  cited,  a  charity  lease  was  sought  to  be  set  aside  as 
improvidently  made  upon  the  common  eqaity,  and  it  appeared  that 
of  the  parties  stood  in  the  character  of  purchasers.  Lord  Eldon 
though  the  purchaser  of  a  lease  has  never  been  considei^  as  a  poichajer 
for  valuable  consideration  without  notice,  to  the  extent  of  not  being  boand 
to  know  from  whom  the  lessor  derived  his  title,  he  was  not  aware  of  any 
case  that  had  gone  the  length  that  the  purchaser  was  to  take  notice  of  all 
those  circumstances  under  which  the  lessor  derived  that  UUe.  Therefive, 
although  the  parties  before  the  court  must  be  understood  at  least  to  have 
notice  that  the  lessors  were  trustees  for  a  charity,  yet  he  could  not  go  the 
length  that  the  purchasers  had  notice  that  the  lease  was  bad ;  thai  de- 
pending on  a  number  of  circumstances  dehors  the  lease. 
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the  lessor's  title  ;(Z)  nor,  where  the  vendor  is  himself  the  ^^p-  ^^' 
tenant,  and  has  acknowledged  pajrment  of  the  purchase- 
money  both  in  *the  body  of  thee  onveyance  and  by  [Mil] 
the  usual  indorsed  receipt,  is  the  tenancy  notice  of  his 
lien  for  any  part  thereof  which  may,  in  fact,  remain  un- 
paid ]{m)  nor  will  a  bona  fide  purchaser,  otherwise  with- 
out notice,  be  affected  by  the  mere  circumstance  of  the 
vendor  having  been  out  of  possession  for  many  years  ;(n)[l] 
nor  does  the  mere  absence  of  the  title  deeds  seem  in  itself 
to  be  notice  of  the  interest  of  the  person  holding  them  ;(o) 
although  it  may  be  otherwise  if  their  absence  is  not  ex- 
plained or  accounted  for  ;(p)  nor  does  notice  of  the  pre- 
paration of  a  draft  seem  in  itself  to  be  notice  of  the  exe- 
cuted deed.(9)[2] 

(Q  Sng.  1056. 

(m)  See  White  v.  Wakefield,  7  Sim.  401. 

(n)  See  Oxwick  v.  Plumer,  Bac.  Abr.  Mortgage,  E.,  s.  3 ;  and  see  1 
Ha.  63. 

(o)  Plumb  y.  FluiU,  2  Anstr.  432 ;  Evans  v.  BickneU^  6  Yes.  174;  and 
see  1  Ha.  63,  and  5  Ha.  379. 

(p)  Warthingion  v.  Morgans,  16  Sim.  547;  see  Dryden  v.  Frost,  3  Myl. 
&  Cr.  670. 

(q)  See  Cothay  y.  Sydenham,  3  Bro.  C.  C.  391. 

[1  ]  In  this  case,  A.  coyenanted  to  surrender  lands  to  uses,  which  were 
enjoyed  accordingly,  although  no  surrender  was  made ,  and  A.,  thirteen 
years  afterwards,  surrendered  the  same  lands  to  B.  for  yaluable  consider- 
ation, without  notice  of  the  coyenant.  B.  was  holden  to  be  entitled  to 
the  lands,  and  the  coyenantees  were  left  to  their  remedy  at  law. 

[3]  "If,''  said  Lord  Thurlow,  in  this  case,  "  the  notice  had  been  of  a 
deed  achuUly  executed,  it  certainly  would  do,  but  where  the  notice  is  not  of 
a  deed,  but  only  of  an  intention  to  execute  a  deed,  it  is  otherwise ;  there 
is  no  case  or  reasoning  which  goes  so  far  as  to  say  that  a  purchaser  shall 
be  affected  by  notice  of  a  deed  in  coTitempUUi&n. 

Whateyer  is  sufficient  to  put  a  person  on  inquiry  is  considered  in 
equity  as  conyeying  notice,  as  the  law  imputes  to  a  person  the  knowledge 
of  a  fact,  of  which  the  exercise  of  common  prudence  and  ordinary  dili- 
gence must  haye  apprised  him.  Peters  y.  Goodrich,  3  Conn.  Rep'.  146. 
Where  the  deed  was  in  the  usual  form,  from  S.  to  himself  and  M.,  the 
consideration  expressed  was  "  one  dollar  receiyed  of  S.  &,  M.,  merchants, 
in  trade  under  the  firm  of  S.  d&  Co. ;  and  the  land  was  released  to  them, 
to  be  held  in  such  proportion  as  was  agreed  on  between  them.  Held  that 
the  record  of  this  deed  was  constructiye  notice  to  an  incumbrancer  under 
M.  that  the  land  was  partnership  property.  Sigoumey  y.  Muwn,  7  Conn.* 
Rep.  334. 

68 


411  Et'FECT  OP  CONVEYANCE  ON 

Chap,  xv.  So,  probably,  the  mere  fact  of  attesting  the  executian 
of  a  deed  will  not  fix  the  witness  with  notice  of  its  con- 
tents ;(r)  nor,  where  a  purchaser  is  informed  of  the  exist- 
ence of  an  instrument  which  may,  but  does  not  necessa- 
rily affect  the  property,  and  he  is  assured  that  the  instru- 
ment does  not  affect  that  property,  but  relates  to  other 
property,  and  he,  acting  fairly  and  honestly,  believes  such 
statement,  and  it  turns  out  that  he  is  misled,  and  that  the 
instrument  does  relate  to  the  property,  will  he  be  fixed 
with  a  notice  of  its  contents: (9)  nor  will  a  purchaser  be 
affected  by  an  ambiguous  recital  ]{t)  or  by  circumstances 
inducing  merely  a  suspicion  of  fraud  ;(u)[3]  or  by  the  usual 
trusts  of  a  term  assigned  to  attend  the  inheritance,(ii?}  [4] 

(r)  See  Sag.  1060,  and  cases  cited. 

(5)  See  Jones  v.  STnitk,  1  Phil.  244,  353;  and  see  West  t.  Reid,  a  Ha. 
260. 
(0  Kenney  v.  Browne,  3  Ridg.  P.  C.  512 ;  and  see  2  Ha.  175. 
(1*)  Sug.  1058;  M'Q,v£eny.  Fargukear,  11  Ves.467. 
(w)  Sug.  1058. 

A  creditor  knowing  of  a  conveyance  of  land  made  by  his  debtor,  for  a 
valuable  consideration,  which  is  not  registered,  cannot,  by  an  attachment 
and  levy  upon  the  land,  obtain  a  title  against  the  grantee.  Priest  t.  Ak«, 
1  Pick.  Rep.  164 ;  4  Mass.  641 ;  6  ib.  487 ;  10  ib.  60.  The  case  of  an  attach- 
ment is  put  upon  the  same  footing  as  second  purchasers.  And  where  a 
creditor  levies  his  attachment  with  notice  that  there  is  a  prior  conveyance 
to  a  honajide  purchaser,  which,  although  defective,  in  equity  conveys  the 
fee,  and  is  obliged  to  come  into  a  court  of  chancery  to  give  efficacy  to  his 
own  levy,  he  does  not  stand  on  any  better  ground  than  a  purchaser  with 
notice.    Chaviberlain  v.  Thompson,  10  Conn.  Rep.  243. 

[3]  The  difficulty  on  the  part  of  a  purchaser  is  to  ascertain  what  cir- 
cumstance, independently  of  a  direct  statement  of  the  fact,  are  sufficient 
to  fix  the  purchaser  with  presumptive  notice  of  fraud.  Lord  Eldon  has 
greatly  relieved  this  difficulty,  by  deciding  that  the  mere  circumstance  of 
the  father  first  contracting  to  sell  the  estate,  and  then  appointing  to  ooe 
child,  who  joins  in  the  sale,  will  not  affect  the  purchaser  where  the  con- 
tract appears  to  have  been  fair,  and  the  purchase-money  to  have  been 
paid  to  all  the  parties,  and  there  is  nothing  to  show  that  the  son  was  not 
to  receive  a  due  proportion  of  the  money. 

[4]  Although  a  term  assigned  generally  in  trust,  to  attend  the  inherit- 
ance, is  equally  charged  with  the  inheritance  itself,  yet  such  a  trust  is  not 
of  itself  notice  to  a  purchaser,  of  any  incumbrances ;  for  it  is  notioe  of 
nothing  but  that  there  is  an  inheritance  to  be  protected,  and  that  the  term 
js  attendant.  It  therefore  gives  notice  to  a  purchaser  of  nothing  bnt  what 
he  had  notice  of,  by  the  deeds  making  oat  the  title  to  the  fee.  But  if^  in 
an  assignment,  it  be  declared  that  the  term  is  assigned  to  attend  tlie  in- 
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Vfhere  no  reference  is  made  to  any  particular  instrument  ^^^'  ^' 
or  course  of  limitations ;  so,  notice  of  there  *being  a  change      [*412] 
in  the  solicitors  who  are  professionally  to  represent  a  par- 
ticular interest,  is  not  in  itself,  notice  of  a  change  in  the 
ownership  of  such  interest.(ar) 

In  a  modem  case,  where  the  legatee  of  a  legacy  charged 
on  land,  assigned  it  for  value,  and  then,  without  the  con- 
currence of  the  assignee,  joined  in  mortgaging  the  estates 
first  to  A.  and  then  to  B.,  the  latter  mortgage  being  ex- 
pressed to  be  '<  subject  to  prior  incumbrances,"  but  B.  had 
no  notice  of  the  assignment  of  the  legacy,  and  the  mort* 
gagors  did  not  appear  to  have  intended  to  include  it  among 
"  prior  incumbrances,"  B.  was  held  to  have  priority  of  the 
ass]gnee.(y) 

And  it  appears  that,  as  a  general  rule,  the  mere  omission  Parehater 
to  make  those  inquiries  which  a  prudent,  cautious,  and  ^  "<»  ^^^^ 

^  •  *  '  '  give  caution. 

wary  person  would  ordinarily  make,  is  not,  in  itself,  suf- 
ficient to  fix  a  bona  fide  purchaser  with  notice  of  what 
he  might  have  ascertained  by  making  such  inquiry  ;(2r) 
the  fact  of  the  conveyance  being  in  consideration  of  a  pre- 
existing debt,  would,  of  course,  induce  a  doubt  whether 
the  purchaser  were  acting  bona  fide  ;  but  the  courts  seem 
generally  disinclined  to  extend  the  doctrine  of  construct 
five  notice.(a) 

The  purchaser,  (although  an  infant  purchasing  under  Nouce  u> 
the  sanction  of  a  court  of  equity,)(6)  is  bound  by  notice  ■oucuoror 
to  his  counsel,(c)  solicitor,  or  agent,(c{)  or,  perhaps,  trus-  J^^^'jJJi^, 
tee,(e)  if  acquired  either  in  the  same  transaction,  or  in  a 

(y)  Greenwood  v.  CkurchiUj  6  Bear.  314. 
{z)  See  1  PMl.  257. 

la)  See  1  Phil.  254 ;  IJ.  &  L.  441 ;  Sag.  1054 ;  but  see  WoHhinglon  v. 
Morganj  16  Sim.  547,  and  Penny  v.  Waits,  1  Mac.  &*  G.  150. 
(^)  ToviminY,  Steere,ZMet.2lO. 
{c)  Sheldon  v.  Cox,  Amb.  624. 
{d)  T\mlmm  v.  SUere,  ubi  supra, 
(e)  m«  V.  mse,  2  J.  &  L.  403. 

heritance  as  limited  or  settled  by  such  a  deed,  or  to  protect  the  uses  of  such  a 
settlement,  as  it  is  sometimes  done,  that  will  be  notice  of  the  deed  or  set- 
tlement, and  consequently  of  all  the  uses  of  it,  and  the  purchaser^is  bound 
to  find  them  out  at  his  peril.    See  3  Sug.  on  Vend.  336. 
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chMp.xv.  pyjQj  transaction  but  under  circumstances  which  satisfy 
the  court  that  the  notice  must  have  been  recollected ;(/) 
[*413]      *the  presumption  against  such  recollection  would,  no 
doubt,  be  stronger  in  the  case  of  counsel  than  of  a  solici- 
tor ]{g)  and,  even  as  respects  a  solicitor,  there  seems  to  be 
a  difficulty  in  holding  that  a  purchaser,  employing  one 
who  has  not  acted  for  the  vendor,  can  be  affected  by  no- 
tice acquired  by  him  previous  to  retainer.(A) 
timw^±c.     -^^^  *®  *  general  rule,  the  purchaser  is  equally  affected 
^J^'*"^  ^i^^  notice  although  the  solicitor,  &c.,  be  also  employed 
M^if  om   hy  the  vendor.(i)  or  be  himself  the  vendor  ]{k)  it  was  de- 
wndor.       cided  by  Lord  Brougham,  in  opposition  to  the  opinion  of 
Sir.  J.  Leach,  that  a  client  is  not  to  be  affected  with  no- 
tice of  a  prior  fraud  committed  by  his  solicitor,  which 
the  latter  would,  of  course,  conceal  ;(Q  this  decision  may, 
perhaps,  be  thought  to  be  inconsistent  with  others,  in 
which  it  has  been  held,  that  a  mortgagee,  employing  die. 
mortgagor  as  his  counsel  or  solicitor,  is  affected  with  no- 
tice of  a  prior,  and,  as  against  the  dient-martgagee, — 
which  is  sufficient  to  bring  the  case  within  Lord  Brough- 
am's reasoning,— /rat/(2u2en^  incumbrance  created  by  such 
mortgagor  ,'(m)  notice  to  a'  town  or  country  agent  would, 
in  general,  be  notice  to  the  principal  solicitor  ;(n)  but,  pro- 
bably, the  mere  fact  of  the  purchaser's  solicitor  allowing, 
(from  motives  of  private  friendship,)  the  vendor's  solicitor 
to  transact,  for  his  own  benefit,  the  principal  part  of  the 

(/)  Ear  greaves  v.  RotktoeU^  1  Keen,  154 ;  Brothers  v.  Bence,  Fitt.  118; 
Perkins  v.  Bradley ^  1  Ha.  219  (in  which  two  cases  the  solicitor  was  his  ovn 
client  in  the  later  transaction) ;  FhJler  v.  Bennett^  2  Ha.  394 ;  and  see  T)^ 
V.  Webb,  6  Beav.  552. 

(jg)  See  5  Jarm.  Conv.  by  S.  490. 

(A)  See  FuUer  v.  Bennett,  2  Ha.  394, 404,  and  Lord  Cottenham's  remark 
as  to  Mr.  Wightwick's  evidence  in  WUde  v.  Gibson,  1  H.  L.  C.  6d4. 

(i)  Le  Neve  v.  Le  Neve,  3  Atk. ;  see  p.  648 ;  Dryden  v.  Frosi^  3  M.  &C. 
670. 

(it)  See  Sheldon  v.  Cox,  Amb.  624 ;  Dryden  v.  JFVost,  uH  sufra. 

(0  Kennedy  v.  Green,  3  Myl.  &  K.  699. 

(m)  Sheldon  v.  Coz,  Amb.  624 ;  Marjoribanks  v.  Hovendenf  6  Ir.  Eq.  Bq^ 
238 ;  but  see  KendaU  v.  HvUs,  11  Jur.  864. 

(»)  See  and  consider  iViwTiiv.I^tfiVerf,  3  Alk.  37;  Sag.  1041. 
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business  which  is  usually  done  by  the  former,  would  not   ^*P'  ^^' 
be  sufficient  to  constitute  an  agency.(o)[l] 

(p)  SeeKendaUv,  BitUs,  II  Jar.  864. 

[1]  Althongh  the  counsel,  attorney,  or  agent,  be  employed  only  in  part, 
and  not  throughout  the  transaction,  the  purchaser  is  equally  affected  by 
the  notice.    In  the  case  of  Kennedy  v.  Oreen^  which  is  cited  in  the  text,  an 
attorney  fraudulently  obtained  a  conveyance  from  his  client,  without  con- 
sideration, and  without  her  being  aware  that  she  had  transferred  her  in- 
terest, and  he  afterwards  mortgaged  it  to  a  relation,  who  advanced  money 
npon  it  bonafide^  and  without  actual  notice,  and  employed  no  other  solici- 
tor, and  swore  in  his  answer  that  he  acted  for  himself.    Held  that  the  at- 
torney acted  in  that  character  for  his  relation  the  mortgagee,  and  held 
him  bound  by  the  notice,  which,  as  it  happened,  the  deeds  upon  the  face 
of  them  would  have  imparted  to  a  solicitor,  if  he  had  used  reasonable 
diligence.    Sir  John  Leach,  in  this  case,  held  that  if  the  purchaser  or 
mortgagee  had  employed  no  solicitor,  he  would  still  have  been  bound ; 
because,  although  his  own  knowledge  would  not  have  led  him  to  inquire, 
yet  a  man  is  not  to  avoid  the  consequences  of  a  want  of  due  diligence  by 
stating  that  he  has  neglected  those  means  which  would  have  been  requir- 
ed, if  he  had  used  reasonable  precaution.    There  was  an  appeal,  but  upon 
this  point  it  was  unnecessary  for  the  court  to  give  any  opinion,  as  the 
solicitor  was  held  to  have  acted  in  that  character  for  the  mortgagee.    "  It 
was,  however,''  says  Sugden,  (3  Sng.  on  Vend.  p.  319,)  "  strong  doctrine 
to  hold,  in  a  ease  where  the  plaintiff,  who  sought  relief  against  the  mort^ 
gagee,  had,  by  culpable  negligence,  executed  a  conveyance  to  the  very 
solicitor,  without  being  aware  of  the  nature  of  the  act"    Sir  John  Leach 
was  of  opinion  that  where  an  attorney  had  committed  a  fraud  in  obtain- 
ing an  estate,  and  afterwards,  upon  the  selling  or  mortgaging  of  it,  acted 
as  the  solicitor  of  the  purchaser  or  mortgagee,  the  latter  was  fixed  with 
notice  of  the  fraud,  for  his  solicitor  was  in  full  possession  of  knowledge 
of  the  fraud,  which  he  had  himself  conmiitted,  and  the  client  was  as  much 
affected  by  his  solicitor's  knowledge  of  the  fraud,  as  if  the  solicitor  had 
acquired  that  knowledge  from  a  third  person.    But  upon  appeal,  Lord 
Brougham  considered,  that  as  the  solicitor  was  the  actor  in  the  fraud,  the 
purchaser  or  mortgagee  could  not  be  held  to  have  notice  of  the  fraud  any 
more  than  the  party  npon  whom  the  fraud  was  committed. 

The  notice  to  the  counsel,  attorney,  or  agent,  must  be  in  the  same 
transaction.  If  a  man  purchases  an  estate  under  a  deed,  which  happens 
to  relate  also  to  other  lands  not  comprised  in  that  purchase,  and  after- 
wards purchases  the  other  lands,  to  which  an  apparent  title  is  made  inde- 
pendent of  that  deed,  the  former  notice  of  the  deed  will  not  of  itself  affect 
him  in  the  second  transaction,  for  he  was  not  bound  to  carry  in  his  recol- 
lection those  parts  of  a  deed  which  had  no  relation  to  the  particular  pur- 
chase he  was  then  about,  nor  to  take  notice  of  more  of  the  deed  than  af- 
fected his  then  purchase.  But  where  one  transaction  is  closely  followed 
by,  and  connected  with,  another,  or  where  it  is  clear  that  a  previous  trans- 
action was  present  to  the  mind  of  the  solicitor,  when  engaged  in  another 
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^^p-^^v  •For  the  purpose  of  fixing  a  purchaser  with  notice,  the 
SSdmSla  evidence  of  his  counsel,  solicitor,(p)  or  (probably)  certifi- 
uo^mMkc  cated  conveyancer,(9)  respectfully  confidential (r)  profes- 
profidbj.  sional  communications,  is  inadmissible ;  and  the  rule  in- 
cludes the  clerk  of  the  professional  adviser,(^)  and  the 
agent  employed  by  the  solicitor  ]{t)  but  not  (it  would  ap- 
pear) an  unprofessional  agent  employed  by  the  purchaser 
himself,(u)  unless  he  be  used  merely  as  the  medium  of 
communication  with  the  professional  adviser  ;(ir)  and  the 
privilege  extends  to  communications  made  by  an  unpro- 
fessional agent  to  the  professional  adviser  \{x)  but  the  rule 
does  not  include  a  solicitor  whom  the  parchaser  consults, 
not  professionally,  but  as  a  friend,  agent,  or  steward  ;(y) 
nor  a  person  whom  he  consults  as,  and  supposing  him  to 
be,  a  solicitor,  but  who  is  not  so  in  fact  ;(z)  nor,  where 
the  same  solicitor  is  employed  by  both  parties,  does  it  ex- 
tend to  communications  which  the  purchaser  makes  to 

{p)  See  Parkhurst  v.  Lawten,  2  Sw.  194. 

{q)  See  Cromack  v,  HeathcoUj  2  Bro.  &>  Bing.  4 ;  Gresley  on  Ev.  380, 
Snded. 

(r)  Walsh  V.  Trevanion,  15  Sim.  577. 

(5)  Tafl0ry.Fbster,2C.&P.l95. 

(0  SUeU  V.  Stewart,  1  Ph.  471. 

(tt)  Kerr  v.  GiOispie,  7  Beav.  572 ;  and  see  1  Ph.  693. 

(10)  Reid  V.  Langkns,  1  Mac.  &,  G.  627. 

{x)  Carp7iuulY,P<nins,lVh.G8n. 

(y)  See  Wilson  v.  Rastall,  4  Durn.  A  E.  753,  759 ;  Greenlaw  v.  Kinf[,  1 
Beav.  137 ;  and  see  Blenkinsopp  v.  Blenkinsopp^  10  Beav.  277 )  reven«d  on 
further  evidence,  2  Phil.  607. 

(xr)  I^mmiain  v.  Yowng,  6  Esp.  1 13. 

Craosaction,  there  is  no  ground  for  the  distinction  by  which  the  rule  that 
the  notice  to  the  solicitor  is  notice  to  the  client,  has  been  restricted  to  the 
aame  transaction.  This  exception  can  rarely  apply  to  the  common  case 
of  a  coansel  or  solicitor  being  employed  by  various  clients  at  differeat 
periods,  in  relation  to  the  same  property,  which  is  within  the  protedioo ; 
but  it  does  not  apply  to  the  case  of  one  solicitor  being  employed  in  sev- 
eral transactions  by  the  same  person,  and  also  by  the  different  penoes 
dealing  with  him.  As  where  a  mortgagor  employs  the  same  solicitor  10 
raise  money  for  him  at  different  periods,  from  several  persons,  all  of 
whom  employ  that  solicitor,  who  does  not  disclose  to  the  snbseqaent  lend- 
ers the  prior  mortgages,  yet,  they  being  present  to  his  mind,  the  semral 
lenders  will  be  affected  byjiis  knowledge.  See  3  Sng.  on  Vend.  p.  319, 
390. 
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him  as  solicitor  for  the  vendor  ;(a)  nor  to  communications  ciup.  xv. 
made  to  the  solicitor  from  collateral  quarters  ;{b)  but  it 
extends  to  all  communications  which  take  place  between 
the  purchaser  and  his  solicitor  (as  such)  with  reference 
to  the  purchase,(c)  and  to  documents  'belonging  to  the  [MIS] 
purchaser  which  he  leaves  with  his  solicitor  ]{d)  nor  does 
the  privilege  cease  by  reason  of  the  professional  adviser 
acquiring  a  personal  interest  in  the  property  to  the  title  of 
which  the  confidential  communication  related.(e)[l] 

(a)  See  Pmy  V.  Swiia,  9  M.  &  W.  681. 

{b)  Sawyer  v.  Birckmorey  3  Myl.  &  E.  STS.  A  map  of  the  estate  which 
the  owner  leaves  with  his  solicitor  for  the  purpose  of  efiectisg  a  sale  is 
'nut  privileged ;  Doe  d\  MarrioU  v.  Lord  Hertford^  13  Jar.  632. 

(c)  See  Carpmaa  v.  Powis,  1  Ph.  693  j  Herring  t.  Clobery,  1  Ph.  91 ; 
Jones  V.  Pugk,  1  Ph.  96 ;  as  to  forms  of  the  demurrer,  see  Walsh  r,  Treva- 
num,  15  Sim.  577. 

{d)  Sag.  1062 ;  bat  where  land  was  recovered  in  ejectment,  the  solici- 
tor of  the  defendant  was  held  bound  in  eqaity  to  state  whom  he  had  on 
behalf  of  his  cUent  delivered  the  title  deeds ;  Banner  v.  Jackson^  1  De  G. 
&  S.  473. 

(e)  Ckaunt  y.  Brvim,  7  Ha.  79. 

[I]  The  authorities  are  conflicting  as  to  whether  the  communications  to 
an  attorney,  in  order  to  be  privileged,  must  relate  to  a  suit  depending,  or 
at  least  prospective.  In  Fbster  v.  Hallj  13  Pick.  Rep.  89,  R.  an  attorney 
was  consulted  by,  and  gave  advice  to,  a  grantor,  concerning  a  proposed 
deed.  He  knew  nothing  but  what  the  grantor  communicated  in  a  cover- 
sation  and  consultation  held  in  relation  to  the  making  of  the  conveyance,  ' 

which  was  now  assailed  as  fraudulent.  E.  had  been  recently  licensed  as 
attorney,  and  felt  that  he  was  entitled  to  a  fee  for  the  directions  he  gave; 
but  had  never  received  one.  The  counsel  for  the  grantor  objected  to  his 
being  examined,  though  his  advice  had  not  been  given  in  respect  to  any 
pending  suit ;  nor  with  express  reference  to  a  prospective  one.  The  ob- 
jection was  allowed ;  and  on  motion  for  a  new  trial,  it  was  denied.  The 
question  was  discussed  and  decided  on  the  assumption,  that  the  advice 
had  no  connection  with  a  present  or  prospective  suit.  The  opinion  of  the 
court,  was  delivered  by  Shaw,  C.  J#  "  On  the  whole  "  said  he  "  we  are 
of  opinion,  that  although  this  rule  of  privilege,  having  the  tendency  to 
prevent  the  full  disclosure  of  the  truth,  ought  to  be  construed  strictly ; 
yet  still,  whether  we  consider  the  principle  of  public  pohcy,  upon 
which  the  rule  is  foimded,  or  the  weight  of  authority,  by  which  its  extent 
and  limits  are  fixed,  the  rule  is  not  strictly  confined  to  communications 
made  fur  the  purpose  of  enabling  an  attorney  to  conduct  a  cause  in  court, 
but  does  extend  so  as  to  include  communications  made  by  one  to  his  legal 
adviser  whilst  engaged  and  employed  in  that  character,  and  when  the  ob- 
ject is  to  get  his  legal  advice  and  opinion  as  to  legal  rights  and  obliga- 
tions, although  the  purpose  be  to  correct  a  defective  title,  by  obtaining  a 
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<^p-  ^-  And  it  appears  that  even  the  purchaser  himself  will  no^ 
puAh^be  i^  ^  Bui^  ^  instituted  against  him,  be  bound  to  produce 
f^!^  letters  written,  or  cases  stated  for  the  opinion  of  counsel, 
^'     either  by  himself  or  his  solicitor,  with  a  view  either  to 

that  suit  or  even  to  a  suit  with  third  parties,  if  respecting 

■I 

release,  to  avoid  litigation,  by  compromise,  to  ascertain  what  facts  are  ae- 
cessarj  to  constitute  a  legal  compliance  with  an  obligation,  and  thus  ayoid 
a  forfeiture  or  claim  for  damages,  or  for  other  legal  and  proper  pnipoaet, 
not  connected  with  a  suit  in  court" 

To  be  privileged,  the  communications  must  be  mader  as  instructions  liar 
conducting  the  cause,  not  as  mere  gratuitous,  and  irrelevant  remaits. 
And  communications,  though  they  do  not  respect  a  suit,  if  they  are  made 
with  a  view  to  professional  assistance,  by  the  client  to  the  attorney,  coun- 
sel, or  solicitor,  are  protected.    Riggs  v.  DennuUm,  3  John.  Gas.  196, 903. 
A  licensed  counsel  or  attorney,  emplojred  as  such,  to  draw  a  deed,  must 
be  considered  ae  acting  in  the  line  of  his  profession,  and  bound  to  eon- 
ceal  the  facts  disclosed,  by  the  person  who  employs  him.    Parker  v.  Car- 
ter^  4  Munf.  Rep.  273.    Communications  made  to  an  attorney,  employed 
to  foreclose  a  mortgage,  by  advertisement  and  sale  under  the  stamte  of 
New  York  concerning  mortgages,  such  communications  having  reluion 
to  the  business  of  the  foreclosure,  and  considered  as  confidential  commu- 
nications between  attorney  and  client,  and  are  entitled  to  the  prolectioa  of 
that  relation.     Wilson  v.  Troup,  7  John.  Ch.  Rep.  S5;  &  C^2  Cowea's 
Rep.  195,— affirmed  on  appeal.    See  Brown  v.  Payson,  6  N.  H.  Rep.  444 
to  449.    Where  it  appeared  that  a  paper  had  been  delivered  to  a  counsel 
by  his  client,  with  instructions  not  to  make  use  of  it  in  court,  it  was  heli 
that  he  was  not  bound  to  produce  it  in  evidence  in  another  cause  in  which 
he  was  also  counsel.    Lynd  v.  Judd,  3  Day,  499.    Much  less  is  be  boosd 
to  produce  it  in  the  action  depending,  or  to  testify  to  its  contents.    Dak  t. 
Livingslon,  4  Wend.  558.    An  attorney  or  counsellor,  is  not  obUged  to 
produce  a  paper  entrusted  to  him  by  his  client,  in  order  that  the  gnad 
jury  may  inspect  it,  on  a  charge  of  forgery  against  the  client    8  Bfass. 
Rep.  370.    See  Parker  v.  YaUs,  13  Moore,  521;  14  John.  Rep.  391; 
Brandi  v.  KZint,  17  John.  Rep.  335 ;  18  John.  Rep.  330 ;  Rkoade's  Icjaor v. 
SeUn,  4  Wash.  C.  C.  Rep.  715, 718 ;  Nea/ies^  case,  4  City  HaU  Rec  Ua 
The  secrets  of  his  client,  which  an  attorney  or  counseUor  is  bound  to 
keep,  are  the  communications  and  instructions  of  his  client,  relative  to 
the  management,  or  defence  of  his  cause,  and  not  any  extraneous  or  im- 
pertinent communications.    Z>u:99iv.PafSM2ee,2yerm.Rep.  185.    Thus 
that  the  client  had  concealed  himself  to  avoid  being  served  with  process 
was  held  not  to  be  a  privileged  communication.    Biggs  v.  Denmston^  3 
John.  Cas.  198.    It  has  been  held  that  if  after  the  relation  of  attorney  and 
client  has  ceased,  the  latter  voluntarily  repeat  what  he  had  commonicaaed 
while  the  relation  existed,  the  attorney  is  not  privileged  from  disclosing 
it.     Yerdan  v.  Kerr,  13  John.  Rep.  492.    It  has  been  held  in  Massacbn- 
setts,  that  the  attorney  for  the  commonwealth  could  not  be  called  upon  to 
testify  to  what  passed  in  the  grand  jury's  room.    ConuiumweaUk  v.  Tit- 
den,  Feb.  1828,  Norfolk  County. 
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the  same  matter  and  involving  the  same  question  to  which  ^'^p-  ^'^^ 
such  letters  and  cases  relate  ;  nor,  a  fortiori^  the  opinions 
obtained  on  such  letters  and  cases ;(/)  and,  according  to 
recent  decisions,  the  same  privilege  seems  to  exist  in  favor 
of  cases  laid  before  counsel  with  reference  to  a  known  de- 
fect in  title,  although  not  with  any  view  to  threatened 
litigation  :(^)  but,  of  course,  an  opinion  which  in  effect 
was  taken  for  the  joint  benefit  of  the  party  seeking  and 
the  party  refusing  production  is  not  protected.(A) 

As  to  the  effect  of  notice  when  established ; — It  may  be  ^^^^ 
laid  down,  as  a  general  rule,  that  a  purchaser  with  notice, 
is,  in  equity,  '*  bound  to  the  same  extent,  and  in  the  same 
manner  as  the  person  was  of  whom  he  purchased  :"(»)[2]  [M16J 
for  'instance,  he  will  be  bound  by  a  trust,  or  incumbrance, 
or  by  any  agreement  respecting  the  estate  of  which  he 
has  notice  and  which  would  have  bound  the  estate  in  the 
bands  of  the  vendor.(A:) 

The  consideration  of  how  far  the  purchaser  is  bound  by  Notice  of 

*  '    Toid  or  TOld- 

notice  of  an  executory  or  executed  agreement,  which  is,  •^'•^JJJJJJ"* 

(/)  Holmes  v.  Baddeley,  1  Ph.  476  j  and  see  earlier  cases  there  cited. 

(g)  See  Pearsev.  Pearse,  1  De  G.  &  S.  12 ;  Herring  v.  Clobery,  1  Ph. 
91 ;  Holmes  v.  Baddeley^  ib.  416 ;  Lord  Walsingham  v.  Goodriche,  3  Ha. 
122 ;  Heece  v.  TVye,  9  Beav.  316 ;  Pewrvddock  v.  Hammond^  11  Beav.  59, 
61 ;  but  see  Beadon  v.  King^  17  Sim.  34 ;  as  to  cases  of  fraad,  see  FoUeU 
▼.  Jefferies^  13  Jiir.  465;  on  appeal,  972;  BeyneUv.  Sprye^  11  Beav.  618; 
the  mere  connection  of  the  documents  with  the  Acts  impeached  by  the  bill 
is  no  ground  for  their  production,  S.  C.  on  appeal. 

(A)  ReywUy.  ^rye,  10  Beav.  51. 

(t)  Sug.  1031 ;  Taylor  v.  Stibbert,  2  Ves.  jnn.  439. 

{k)  See  DoweU  v.  Dew,  1  Y.  &  C.  C.  C.  345. 

[2]  If  a  purchaser  have  notice  of  any  claim  or  incumbrance,  his  con- 
science is  affected ;  and  a  court  of  equity  will  then  not  only  refuse  to  in- 
terfere in  his  favor,  but  will  assist  the  claimant,  or  incumbrancer,  in  es- 
tablishing his  claims  against  him ;  his  having  given  a  consideration,  will 
not  avail  him;  for,  as  Lord  Hardwicke  observes,  he  throws  away  his 
money  voluntarily  and  of  his  own  free  will.  See  Murray  v.  FKnster,  2 
Johns.  Ch.  Rep.  155 ;  Murray  v.  Ballou,  1  Johns.  Ch.  Rep.  556;  FVosi  v. 
Beek-man,  1  Johns.  Ch.  Rep.  288 ;  Champion  v.  Brown,  6  Johns.  Ch.  Rep. 
398  ;  Shepard  v.  MEvers,  4  Johns.  Ch.  Rep.  136;  Simcn^s  Les.  v.  Oibson, 
1  Yeates,  201 ;  Davison  v.  Waite,  2  Munf.  557;  WilUs'  Les.  v.  BucAer,  3 
Binn.  455 ;  Cuyler  v.  Bradt,  2  Caines'  Cas.  in  Error,  326 ;  Wilcox  v.  Col- 
Uncay,  1  Wash.  Rep.  41. 

C9 
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<^*p-  ^\  either  wholly  or  in  part,  void  or  voidable,  gives  rise  to 
wSding!'  '^^^  questions  of  greater  difficulty. 

jKm^nt  Where  A.,  seised  in  fee,  in  consideration  of  his  son's 
remiin(fer  Hiarriagc  Settled  the  estate  on  himself  for  life,  with  remain- 
bpu^nd'lo^  der  to  his  son  for  life,  with  the  usual  limitations  in  strict 
Igreeroeni  Settlement  on  his  son's  issue,  with  remainder  to  himself 
er  for  gram   (A.)  iu  foo :  and  with  power  for  A.  to  lease,  and  with  his 

ol  nnauihO'     ^       '  *  ' 

^d  leaM :  gon  to  Sell  the  estate ;  and  A.  agreed  to  grant  a  lease  ex- 
ceeding the  power ;  and  then  A.  and  the  son,  sold  the 
estate,  the  purchaser,  who  had  notice  of  the  agreement, 
was  compelled  to  perform  it  at  the  suit  of  the  intended 
lessee ;(/)  Lord  Roslyn  thought  that  A.'s  agreement  bound 
the  estate  except  as  against  the  son  and  other  remainder- 
men claiming  under  the  settlement,  and  that  the  sale  took 
the  estate  out  of  the  settlement  and  left  it  indefeasibiy 
impressed  with  the  agreement.(m)  Lord  Redesdale  has 
expressed  an  opinion  that  the  purchaser,  except  to  the  ex- 
tent of  A.'s  life  estate  and  remainder  in  fee,  ought  not  to 
have  been  bound  :(n)  Sir  E.  Svgden  seems  to  consider(o) 
that  the  decision  can  be  supported  on  the  ground  that  the 
purchaser  was  bound  to  indemnify  the  vendor  against  his 
liability  to  damages  under  the  contract,  and  refers  to  a 
case{p)  where  a  copyholder  having  granted  a  lease  renew- 

r*4l71  ^We  with  the  Lord's  licence,  *and  the  Lord  having,  in  the 
name  of  a  trustee,  purchased  the  copyhold  interest  with 
notice  of  the  lease,  and  having  refused  to  renew,  a  bill 
was  filed  by  the  lessee  for  specific  performance,  and  Lord 
Eldon  directed  a  case  to  be  submitted  to  the  Common 
Pleas  as  to  whether  damages  could  be  recovered  by  the 
lessee  upon  the  lessor's  covenants,  and  upon  receiving  an 
opinion  in  the  negative  dismissed  the  bill ;  this,  however, 
can  scarcely  be  considered  a  decision :  and  it  may  be 
doubted  whether  the  vendor's  right  to  an  indemnity  (sup- 

(/)  Taylor  y,  Slibbert,  2  Ves.  jun.  437. 
(m)  See  p.  442. 

(n)  See  2  Scho.  &»  Lef.  599,  and  Harrisson  v.  Duignanj  2  Dni.  Sl  War. 
304. 
(fl)  Sug.  1033. 
(p)  Lufkinv,  Nunn^  11  Ves.  170. 
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posing  it  to  exist)  can  give  to  the  lessee  a  better  hold  upon  ^*p-  ■'^- 
the  estate  than  he  originally  possessed. 

And  it  has  been  held  that  a  purchaser  who  buys  ex-  Purchaser 

'^  '  buys  ex. 

pressly  subject  to  a  partial  interest  which  has  no  exist-  f^^^!^ 
ence(g)  or  is  voidable,(r)  cannot  dispute  the  right  of  the  JJiSfbi^in. 
party  in  whose  favor  the  reservation  is  made ;  and  it  has  !hS!!!i^^^ 
even  been  held  in  Ireland(^)  that  where  an  estate  is  sold 
subject  to  void  or  voidable  leases  the  vendor  may  set  them 
aside  for  his  own  benefit,  upon  securing  to  the  purchaser 
the  payment  of  the  rents  and  performance  of  the  cove* 
nants  ;[1]  but  the  point  is  treated  as  doubtful  by  Sir  E, 
Sugden  XO  although,  he  judicially  admits  that  ^  if  a  man 
buys  an  estate  subject  to  an  incumbrance,  and  it  turns  out 
that  it  is  not  a  valid  incumbrance,  yet  he  may  so  buy  it 
as  not  to  leave  him  the  power  to  impeach  it.'*(u) 

*In  the  case  last  referred  to(t£7)  where  the  vendors  at-      [*418] 
tempted  to  set  aside  leases  for  their  own  benefit  without 
the  consent  of  the  purchaser  of  the  reversion,  Sugden,  C, 
held  that  they  had  no  such  equity,  and  could  not  impeach 
the  leases  unless  they  could  also  impeach  the  sale  of  the 

(q)  PreUymani's  case,  cited  in  Walton  v.  Earl  Stanford,  2  Vem.  279 ; 
bat  the  rule  seems  to  be  otherwise  at  law,  see  Doe  v.  Archer,  1  Bos.  &  P. 
531 ;  so  where  a  mortgage  to  A.  falsely  recited  an  equitable  charge  in 
favor  of  B.  and  sach  charge  was  subseqaently  created  by  the  owner  of  the 
equity  of  redemption,  it  was  held  that  A.  must  stand  as  first  incumbrancer ; 
Frazer  v.  Jom^i,  5  Ha.  475 ;  affirmed,  12  Jur.  443. 

(r)  See  Neild^s  case,  cited  1  Moll.  453 ;  and  see  Leader  v.  AAeame,  % 
Con.  &,  L.  534. 

(5)  Maguirev.  Armstrong,  2  B.  &  B.  538,  548. 

(0  Sug.  1034. 

(1*)  LI.  &  G.  tern.  Sug.  215,  216 ;  Wood  v.  Marquis  of  Lond^mderry,  10 
Beav.  465. 

(10)  Muskerry  y.  CUnnery,  LI.  &  O.  tem.  Sug.  185. 


f  1]  And  upon  this  principle,  In  the  case  here  cited,  where  a  devisee  in 
fee,  subject  to  an  executory  devise  over  in  fee,  suffered  a  recovery,  and 
sold  the  estate,  and  received  all  the  money,  and  he  had  the  devisee  over, 
joined  in  the  conveyance  (which,  of  course,  operated  as  a  release  of  the 
executory  interest)  subject  to  leases  granted  by  the  first  devisee,  it  was 
decided  that  the  devisee  over  (the  event  having  happened  upon  which  it 
vas  to  arise)  was  entitled  to  impeach  the  leases  for  his  own  benefit,  secur 
ring  to  the  purchaser  the  rents,  and  the  benefits  of  the  agreements. 


418  EFFECT  OF  CONVEYANCE  ON 

^*P  ^^-  reversion  :{t)  this  decision  was  reversed  by  Plunket,  C. ; 
he  considered  Maguire  v.  Armstrong  an  authority,  and 
as  founded  on  the  clearest  principles  of  common  sense ; 
he  however  went  on  to  observe,(y)  that  "  the  purchaser 
had  a  right  to  be  secured  in  his  rents  by  proper  covenants 
in  any  new  leases ;  this  was  done  in  Maguire  v.  Arm- 
strong f^  thus  admitting  the  right  of  the  purchaser  to 
have  as  good  a  security  «s  he  had  under  the  original 
leases ; — and  not  adverting  to  the  impossibility  of  deter- 
mining the  relative  values  of  covenants  by  the  lessees  and 
covenants  by  the  vendors  :{z)  now  Maguire  v.  Armstrong 
seems  to  be  no  authority  for  disregarding  this  difference, 
for  the  court  there  appears(a)  to  have  recognized  the  pur- 
chaser's right  to  have  as  good  a  security  as  he  before  had 
for  the  rents  and  covenants,  and  to  have  founded  its  de- 
cision upon  the  assumption  (which  seems  to  have  been 
acquiesced  in  by  the  plaintiff)  that,  in  the  particular  case 
before  the  court,  the  covenants  of  the  defendant  might  be 
considered  equivalent  to  the  covenants  of  the  lessees.  An 
appeal  to  the  Lords  from  Lord  Plunketfs  decision  went 
off  upon  another  point.(&][l] 

(z)  LI.  &  G.  tern.  Sug.  219. 

(y)  LI.  &  G.  tern.  PI.  196. 

{z)  "  I  apprehend  that  this  Court  can  never  enter  into  the  qnestioo 
whether  the  covenant  which  binds  the  assets  of  the  executors  and  trustees 
of  W.  P.  is  or  is  not  an  equivalent  for  the  original  covenant  by  W.  P.," 
per  v.  C.  Shadwell,  16  Sim.  390;  and  see  Ridgwayv.  Gray,  1  Mac.  &6. 
109. 

(a)  See  3  B.  &  B.  548. 

(*)  See  Sheehe  v.  Muskerry,  7  CI.  &  Fin.  1. 

f  1]  "  If  I  buy  an  estate"  says  Sugden  (3  Sug.  on  Vend.  310)  "  subject 
to  an  existing  lease,  and  the  estate  is  conveyed  to  me  subject  to  that  lease, 
suppose  I  see  on  the  face  of  the  lease  that  the  tenant  has  given  a  conside- 
rable fine,  and  therefore  I  consider  the  rent  to  be  amply  secured,  and  I 
approve  of  the  man  himself,  as  a  solvent  tenant,  am  I  to  be  told,  as  a  pur- 
chaser, that  the  seller  is  to  interfere  with  my  property,  and  say  to  mc^ 
"you  may  be  content ;  if  I  set  aside  the  lease,  it  cannot  affect  you;"  but 
I  should  answer,  "  I  have  the  benefit  of  a  solvent  tenant,  and  I  desire  the 
lease  may  remain  undisturbed."  How  is  the  seller  to  set  aside  the  lease  1 
What  becomes  of  the  covenants  in  the  original  lease  1  Suppose  a  cove- 
nant against  alienation,  what  is  to  become  of  it  1  Is  he  himself  to  be  the 
lessee  1  The  covenant  of  the  seller  may  not  be  worth  anything,  and  the 
value  of  the  property  may  depend,  as  in  the  case  of  a  brewery,  upon  Uie 
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But  it  seems  clear  on  principle,  that  if  a  vendor  possess  ^^p*  ^^' 
an7  such  right,  the  substituted  security  for  the  rent  and 
^covenants  should  be  given  to  the  purchaser  before  the  [*419J 
commencement  of  litigation  against  the  tenants,  and 
should  be  binding  whatever  may  be  its  result:  for,  "the 
very  litigation  might  unsettle  and  ruin  the  tenant  and 
after  all  prove  uasuccessful."(c) 

"  Where  the  consent  of  a  person  is  essential  to  the  va-  JJJf'JJJJf^Jf 
lidity  of  a  lease  agreed  to  be  granted,  and  he  himself  pur-  Sa/^Het 
chases  the  inheritance  with  full  notice,  yet  he  will  not  be  ST^JSS 
bound  by  it  :"(c{)  but  where  ladd,  subject  to  a  lease  of  a  JTai^E^f  or 
way  leave  at  a  reserved  rent  determinable  by  the  lessee,  ^ISSr^ 
was  sold  apart  from  the  rent,  and  the  purchaser  of  the 
land  agreed  with  the  lessee  to  determine  the  lease,  and 
entered  into  a  different  one,  in  order  to  defeat  the  right  of 
the  purchaser  of  the  rent,  the  latter  was  held  entitled  to 
have  it  made  good  out  of  the  new  contract.(6) 

(c)  Pir  Stigden,  C,  U.  &  G.  tern.  Sag.  218. 

(d)  Sag.  1032,  citing Lufkin  v.  Nunn,  II  Yes.  170. 

(e)  Wood  y.  Marquis  of  Londonderry  ^  10  Beav.  465. 

capital  and  skill,  of  the  individaal  tenant.  The  chancellor  said  he  could 
not  onderstand  the  eqaity  in  the  absence  of  fraud.  The  seller  should  im- 
peach the  lease,  if  he  mean  to  do  so,  before  the  sale.  After  the  convey- 
ance is  executed,  the  seller  ought  not  to  be  permitted  to  affect  the  relation 
between  the  tenant  and  his  new  landlord.  Many  cases  may  occur  in 
which  a  man  would  not  attempt  to  impeach  the  lease,  whilst  he  was  owner 
of  the  estate,  and  yet  would  promptly  do  so,  if  he  were  allowed,  afler  he 
had  sold  the  estate  to  another.  The  very  litigation,  might  unsettle  and 
ruin  the  tenant,  and  yet,  after  all,  prove  unsuccessful.  He  thought  there 
was  no  equity  in  a  person  so  circumstanced,  to  file  a  bill  against  the  lessee 
unless  he  can  impeach  both  the  sale  and  the  lease.  But,  upon  a  rehear- 
ing, Lord  Chancellor  Plunket,  observed,  that  the  question  was  simply 
this: — If  A.  having  made  leases,  which  are  impeachable,  sells,  subject  to 
those  leases,  has  he  a  right  to  impeach  them  ?  The  purchaser  subject  to 
leases,  does  not  bargain  for,  or  gain  the  right  to  meddle  with  them.  The 
vendor  does  not  part  with  his  right  to  set  them  aside.  The  lessee  is  no 
party  to  the -contract,  nor  does  he  give  any  consideration  for  gaining  an 
indefeasible  title  to  that  to  which,  before,  he  had  not  a  valid  title.  But  the 
purchaser  is  entitled  to  be  secured  in  his  rents,  by  proper  covenants,  in 
any  new  leases  to  be  made.  The  purchaser  cannot  withhold  from  the 
seller,  the  use  of  his  name  to  recover  his  rights,  as  against  persons  who 
have  taken  invalid  leases.  He  was  a  trustee  to  this  extent,  for  the  person 
who  had  the  best  right  under  the  title,  under  which  he  purchased. 
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Chap.  XV.      j|.  ^j^g  held,  in  a  recent  case,  where  a  person,  having 
Purchaser  of  mortgaged  in  fee,  demised  the  property  without  the  con- 
wheS^biTto  c^^rrence  of  the  mortgagee,  that  a  purchaser  of  the  fee  sim- 
JbiS*ieMM!!*'  pl®>  who  by  one  deed  took  a  conveyance  of  the  legal  estate 
from  the  mortgagee  and  of  the  equity  of  redemption  from 
the  representative  of  the  mortgagor,  was  not  estopped  at 
law,  although  he   received  rent  from  the  tenant;    but 
might  eject  him  after  the  expiration  of  the  usual  notice  to 
quit.(/) 
fSudSiJnt        Notice  of  a  conveyance  which  comes  within  the  pro- 
5k?ySSSSI  visions  of  the  27  Eliz.  c.  4,  as  being  made  for  the  purpose 
"**•  of  defrauding  purchasers,(^)  or  as  reserving  a  power  of 

[*420]  'revocation  to  the  grantor,(A)  is  immaterial ;  and  the  pur- 
chaser's title  will  be  good  at  law  and  in  equity, 
whatare'ao  It  is  Settled  that  a  mere  voluntary  conveyance  (unless 
it  be  in  favor  of  a  charity,)(t)  is  fraudulent  within  the 
meaning  of  the  statute ;  e,  g,^  a  conveyance  in  trust  for 
creditors  who  are  not  parties  to  the  arrangement,(A:)  or  a 
post-nuptial  settlement  upon  the  settlor's  wife,  husband, 
or  family,(/)  unless  made  in  pursuance  of  a  bind)og(m} 
ante-nuptial  agreement,(n)  or  of  a  further  portion,(o)  or  of 

(/)  Doe d.  Lord  Downey.  Tfumpson,  9  Gt.  B.  R.  1037 j  hewouWhave 
been  estopped  had  ihe  mortgagor  got  in  the  legal  estate  prior  to  the  can- 
veyance,  and  the  want  of  the  title  had  not  appeared  on  the  face  of  the 
lease ;  see  Ri^ht  d.  Jefferys  v.  Bucknell,  3  B.  &  Ad.  278. 

(g)  Equitable  mortgagee  by  deposit  with  memorandam  of  agreement 
for  a  legal  mortgage  is  a  purchaser  within  the  act ;  lAster  v.  Tkimerf  5 
Ha.  281 ;  Ede  v.  Knotoles,  2  Y.  &  C.  C.  C.  172. 

(A)  See  sect.  5. 

(i)  Attorney  Chnend  v.  Corporation  of  Newcastle^  5  Bear.  307 ;  12  CL  & 
Pin.  402. 

(it;)  Leech  v.  Leech,  1  Ch.  Ca.  249 ;  Watwyn  v.  CouUs,  3  Mer.  707;  3  Sim. 
14 ;  Acton  v.  Woodgaie,  2  Myl.  &  K.  492 ;  Garrard  r.  Lord  LauderddU,  3 
Sim.  1 ;  Wilding  v.  Richards,  1  Coll.  655 ;  Smilh  v.  Keating,  6  C.  B.  136 ; 
Simmonds  v.  PaUes,  2  J.  &  L.  489 ;  but  see  Laiigton  y.  Tracy,  2  Ch.  R.  16, 
and  Sug.  929. 

(I)  Evelyn  v.  Templwr,  2  Bro.  C.  C.  148 ;  Doe  v.  Roe,  6  Sco,  525 ;  Cwrrit 
y.  Nind,  1  Myl.  &  C.  17,  a  case  of  copyholds  settled  by  a  married  woman 
during  coverture. 

(m)  See  12  Ves.  74.    • 

(n)  Origin  v.  Stanhope,  Cro.  Jac.  454 ;  RandaU  v.  Morgan,  12  Ves. 
74;  ExparteHaU,  1  Ves.  &  B.  112;  see  Battersbee  v.  F^mington,  1  Sw. 
106. 

(o)  Brown  v.  Jones,  1  Atk,,  see  p.  190. 
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an  agreement  to  pay  a  further  portion  which  is  afterwards  ^*p-  ^^' 
paid,(p)  or  of  the  wife  relinquishing  her  interests  under 
an  existing  settlement,(9)  or  her  jointure  or  dower,(r)  (if 
married  before  the  late  act  came  into  operation  ;)  and  in 
separation  deeds,  the  covenant  usually  entered  into  by  the 
trustees  to  indemnify  the  husband  against  her  debts,  will 
as  against  creditors,(^)  and  also,  it  is  conceived,  as  against 
subsequent  purchasers,  support  any  further  settlement  he 
may  make  upon  her :  so,  if  a  post-nuptial  settlement  be 
made  with  the  aid  of  another  person  whose  concurrence 
is  'essential  to  its  full  validity — as  in  the  case  of  a  settle-  [*421] 
ment  by  tenant  for  life  and  tenant  in  tail  in  remainder — 
this  will,  as  a  general  rule,  take  from  the  instrument  its 
voluntary  character.(^)[l] 

(p)  s.  a 

{q)  Ball  V.  Bumford,  Prec.  in  Ch.  113 ;  Parker  v.  Carter,  4  Ha.  409. 

(r)  See  Sug.  936. 

(5)  See  WarraU  v.  Jacob,  3  Mer.  256 ;  but  the  introduction  of  such  a  co- 
venant is  not,  as  has  been  ollen  supposed,  essential,  but  any  other  good 
consideration  will  be  equally  effective ;  see  Frampton  v.  FVampton,  4 
Beav.  294 ;  WUson  v.  Wilson,  14  Sim.  405,  affirmed  in  D.  P.,  12  Jur.  467. 

(0  Myddleton  v.  Lord  Kenyon,  2  Yes.  J.  391 ;  see  410,  and  cases  cited 
in  Doe  v.  Rolfe,  8  Ad.  &  E.,  see  p.  659 ;  but  see  also  that  case,  infra, 
423. 

fl]  A.  and  B.,  in  contemplation  of  marriage,  executed  a  deed,  by  which 
a  large  real  estate,  being  the  wife's  share  and  proportion  of  her  father's 
real  estate,  was  conveyed  to  trustees,  upon  certain  trusts,  for  her  benefit, 
and  in  reference  to  a  considerable  personal  property,  "  being  her  share  of 
the  personal  estate  of  her  late  father  -"  the  husband  covenanted  that  all 
the  purchases  of  real  estate  he  might  make,  with  the  above  mentioned 
personal  property  of  the  wife,  which  should  come  to  his  hands  during  the 
intended  marriage,  should  be  vested  in  the  wife,  subject  to  certain  powers 
in  the  husband ;  and  that  if,  at  the  time  of  her  decease,  he  should  be  in 
possession  of  any  of  the  personal  property  of  the  wife,  received  from  the 
estate  of  her  late  father,  not  contracted  to  be  laid  out  in  real  estate,  he 
would  account  to  the  trustees  for  the  principal  thereof;  he  not  being  ac- 
countable for  either  rent  or  interest  on  such  estate  or  moneys,    A  part  of 
the  lands  was  sold  before  the  execution  of  this  marriage  settlement,  and 
the  purchase  secured,  or  paid.    AAer  the  marriage,  considerable  sums  of 
money  were  paid  to  the  husband,  a  part  of  which  consisted  of  interest  be- 
coming due  on  the  estate  of  the  wife's  father,  in  the  hands  of  his  execu- 
tors, after  the  date  of  the  marriage  settlement.    Some  of  the  personal  pro- 
perty of  the  wife  was  invested  in  lands,  upon  which  the  husband  laid  out 
money  in  improvement.    In  an  action  of  covenant  by  the  executors  of  the 
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^^P  ^*  Marriage  is,  in  itself,  a  sufficient  consideration  for  an 
iSfflJiSSi  *  ante-nuptial  settlement  upon  the  husband,  wife,  or  issue;(tt) 
tion"foV*iflt  which,  as  against  the  settlor,  or  the  heirs  of  the  settlor,  is 
w"e*her  li-  ^^^  ^^  ^^  ^*^°^  ^^  Collaterals  :{v)[2]  but,  how  far  limita- 
wiuSSL  ^  ^^^°®  ^^  ^^^^^  °f  collaterals  can  be  supported  as  against 
•"  ^"^^^  subsequent  bonafde  purchasers  for  value,  appears  to  be 
still  doubtfuL[3] 

(tt)  See  Brown  v.  Jonei^  1  Alk.  190. 

\v)  Davenport  r.  Bukopp,  1  Ph.  698 ;  5!.  C,  2  Y.  &  C.  C.  C.  451 ;  in 
which  see  the  earlier  cases  cited. 


sturiyiDg  trustee,  it  was  held,  that  such  part  of  the  real  estate  as  was  sold 
before  the  execution  of  the  settlement,  nor  the  proceeds  thereof^  did  not 
pass  to  the  trustees ;  consequently,  the  husband  was  not  bound  by  his  co- 
venant to  account  to  them.  Held,  also,  that  he  was  not  bound  to  account 
for  the  money  he  received  from  the  eiecntors  of  the  wife's  father,  in  the 
form  of  interest,  which  accrued  subsequently  to  the  date  of  the  settlement 
Held,  also,  that  the  husband  was  entitled  to  credit  for  the  improvements 
made  upon  the  land  purchased  in  pursuance  of  the  settlement  BiddU^t 
exWs  V.  Ask^  1  Rawle  Rep.  78. 

[2]  Indeed,  the  courts  will  anxiously  endeavor  to  support  a  fair  settle- 
ment, and  nearly  any  consideration  will  be  sufficient  for  that  purpose. 
Therefore,  if  a  person,  whose  concurrence  the  parties  think  essential,  join 
in  a  settlement,  his  concurrence  will  be  deemed  a  valuable  consid^axioni 
although  he  did  not  substantially  part  with  anything. 

[3J  A  settlement  made  upon  a  wife  after  marriage,  is  not  to  be  treated 
as  wholly  voluntary,  where  it  is  done  in  performance  of  a  duty  which  a 
court  of  equity  would  enforce.  If  a  man  should  contract  a  marriage  by 
stealth,  with  a  young  lady  having  a  considerable  fortune  in  the  hands  of 
trustees,  and  he  should  afterwards  make  a  suitable  settlement  upon  her, 
in  consideration  of  that  fortune,  the  settlement  would  not  be  set  aside  in 
favor  of  the  creditors  of  the  husband ;  since  a  court  of  equity  would  not 
suffer  him  to  take  possession  of  her  Ibrtune  without  making  a  suitable  set- 
tlement upon  her.  It  has  been  said  that  a  post-nuptial  voluntary  agree- 
ment, by  a  father,  to  make  a  provision  for  a  child,  will  be  specifically  em- 
forced  in  equity,  as  founded  in  moral  duty.  "  But  this  doctrine,"  says 
Story,  (1  Story's  Eq.  Juris.,  s.  372,)  "  although  it  has  the  support  of  highly 
respectable  authorities,  seems  now  entirely  overthrown." 

There  has  been  a  great  deal  of  discussion  as  to  how  far  a  settlement 
made  after  marriage,  in  pursuance  of  an  asserted  parol  agreement  before 
marriage,  is  valid  as  against  creditors,  in  cases  affected  by  the  statute  of 
frauds.  "  There  is  no  doubt;"  says  Story,  (1  Story's  Eq.  Juris.,  s.  374,) 
"  that  such  a  settlement,  made  in  pursuance  of  a  prior  valid  written  agree- 
ment, would  be  completely  effectual  against  creditors.  But  the  difficulty 
is,  whether  such  a  settlement,  executed  in  pursuance  of  a  parol  ccmtracs, 
obligatory  inforo  eonsdentia^  ought  to  be  protected,  when  made,  although 
it  might  not  be  capable  of  being  enforced,  if  not  made.    It  is  certain  that 
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Unnecessary  difficulty  appears  to  have  been  thrown  ^^p-  ^^- 
over  the  cases  upon  the  subject,  by  a  confusion  between 

the  mere  performance  of  a  moral  duty,  even  of  the  most  meritorious  na- 
ture, has  not  been  deemed  sufficient  to  protect  a  voluntary  conveyance, 
even  in  favor  of  a  deeply  injured  party,  to  whom  it  is  designed  to  be  a 
compensation  for  injustice  and  deceit.  And  hence,  the  difficulty  is  in- 
creased of  giving  effect  to  a  contract  which,  in  its  own  character,  although 
founded  upon  an  intrinsic  valuable  consideration,  is  yet,  in  contempla^ 
tion  of  law,  deemed  to  be  a  rvudum  pactum.  There  have  been  some  strug- 
gles, in  courts  of  equity,  to  maintain  the  efficacy  of  such  &  post-wujfHal 
settlement  against  creditors,  where  it  purported  to  be  faunded  upon  a  pa- 
rol agreement  before  marriage  recited  in  the  settlement.  But  the  strong 
inclination  of  these  courts  now  seems  to  be  to  consider  such  a  settlement 
incapable  of  support,  from  any  evidence  of  a  parol  contract ;  since  it  is, 
in  effect,  an  attempt  to  supersede  the  statute  of  frauds,  and  to  let  in  all  the 
mischiefs  against  which  that  statute  was  intended  to  guard  <he  public 
generally,  and  especially  to  guard  creditors." 

A  husband  cannot  convey  land  directly  to  the  wife.  MarUn  v.  Jlforfiw, 
1  Greenl.  Rep.  394.  Neither  can  the  wife  take  a  mortgage  by  assign- 
ment, when  the  mortgage  was  made  by  the  husband.  6  Greenl.  Rep.  269. 
A  purchase  in  the  name  of  the  wife,  may  be  fraudulent  as  against  credi- 
tors. The  husband,  in  such  a  case,  will  have  a  resulting  trust  in  the 
land,  for  the  benefit  of  his  creditors.  Outkrie  v.  Oard/iur^  19  Wend.  Rep. 
414.  If  the  husband  violate  the  marriage  contract,  so  that  in  consequence 
thereof  she  is  entitled  to  a  divorce  or  separation,  and  to  alimony,  equity 
will  restore  the  property  which  he  holds  by  virtue  of  the  marriage.  Van 
Duzer  v.  Van  Duzer^  6  Paige,  366.  And  the  court  will  protect  her  right 
to  such  property  against  judgment  creditors  and  others,  except  it  be  bona 
Jide  purchasers  without  notice.    lb. 

"  With  respect  to  ante-nuptial  agreements,"  says  Kent,  (3  Kent's 
Com.  1*73,  et  seq.^)  ''  equity  will  grant  its  aid,  and  enforce  a  specific  per- 
formance of  them,  provided  the  agreement  be  fair  and  valid,  and  the  in- 
tention of  the  parties  consistent  with  the  principles  and  the  policy  of  the 
law.  A  voluntary  deed  is  made  good  by  a  subsequent  marriage.  Equity 
will  execute  covenants  in  marriage  articles  at  the  instance  of  any  person 
who  is  within  the  influence  of  the  marriage  consideration,  and  in  fiivor 
of  collateral  relations,  as  all  such  persons  rest  their  claims  on  the  ground 
of  valuable  consideration.  The  husband  and  wife,  and  their  issue,  are 
all  of  them  considered  as  within  that  influence,  and,  at  the  instance  of  any 
of  them,  equity  will  enforce  a  specific  performance  of  the  articles.  Set- 
tlements aAer  marriage,  if  made  in  pursuance  of  an  agreement  in  writ- 
ing entered  into  prior  to  the  marriage,  are  valid,  both  against  creditors  f 
and  purchasers.  Tht  marriage  is  itself  a  valuable  consideration  for  the 
agreement,  and  sufficient  to  give  validity  to  the  settlement.  If  the  person 
be  not  indebted  at  the  time,  it  is  settled  that  the  post-nuptial  voluntary 
settlement  upon  the  wife  or  children,  if  made  without  any  fraudulent  in- 
tent, is  valid  against  subsequent  creditors.  A  settlement  afler  marriage 
may  be  good,  if  made  upon  a  valuable  consideration.  Thus,  if  the  hus- 
band makes  a  settlement  upon  the  wife,  in  consideration  of  receiving 
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^^p-  ^^*  the  contract  and  the  consideration  for  the  contract :  the 
common  form  of  objection  is,  that  collaterals  are  "not 

from  the  tnutees  of  the  wife  possession  of  her  equitable  property,  that 
will  be  a  sufficient  consideration  to  give  validity  to  the  settlement,  if  it 
was  a  case  in  which  a  court  of  equity  would  have  directed  a  settlement 
out  of  the  equitable  estate  itself,  in  case  the  husband  had  sought  the  aid 
of  the  court,  in  order  to  get  possession  of  it.  The  settlement  made  after 
marriage,  between  the  husband  and  wife,  may  be  good,  provided  the 
settler  has  received  a  fair  and  reasonable  consideration,  in  value,  for  the 
thing  settled,  so  as  to  repel  the  presumption  of  fraud.  It  is  a  sufficifot 
consideration  to  support  such  a  settlement,  that  the  wife  relinquishes  her 
own  estate,  or  agrees  to  make  a  charge  upon  it,  for  the  benefit  of  her 
husband,  or  even  if  she  agrees  to  part  with  a  contingent  interest  Bat 
the  amount  of  the  consideration  must  be  such  as  to  bar  a  reasonable 
proportion  to  the  value  of  the  thing  settled,  and  when  valid,  these  post- 
nuptial settlements  will  prevail  against  existing  creditors  and  subseqneot 
purchasers.  A  settlement  upon  a  meritorious  consideration,  or  one  not 
strictly  valuable,  but  founded  on  some  moral  consideration,  as  gratitude, 
benevolence,  or  charity,  will  be  good  against  the  settler  and  his  hein; 
but  whether  it  would  be  good  as  against  creditors  and  purchasers,  does  not 
seem  to  be  entirely  settled,  though  the  weight  of  opinion,  and  the  policy 
of  the  law,  would  rather  seem  to  be  against  their  validity,  in  such  a  case. 
If  the  wife,  previous  to  marriage,  makes  a  settlement  of  either  her  real  or 
personal  estate,  it  is  a  settlement  in  derogation  of  the  marital  rigbta^ 
and  it  will  depend  upon  circumstances,  whether  it  be  valid.  Where  the 
wife,  before  marriage,  transferred  her  entire  estate,  by  deed,  to  trustees^ 
who  were  to  permit  her  to  receive  the  profits  during  life,  and  no  power 
was  reserved  over  the  principal,  except  the  jus  dispanendi  by  will,  a  cooit 
of  equity  has  refused,  after  the  marriage,  to  modify  the  trust,  or  sustain  a 
bill  for  that  purpose,  against  the  trustees  by  the  husband  and  wife.  In  case 
the  settlement  be  upon  herself,  her  children,  or  any  third  person,  it  will  be 
good  in  equity,  if  made  with  the  knowledge  of  her  husband.  If  he  be  ac- 
tually a  party  to  the  settlement,  a  court  of  equity  will  not  avoid  it,  thoo^ 
he  be  an  infant  at  the  time  it  was  made.  But  if  the  wife  was  guilty 
of  any  fraud  upon  her  husband,  as  by  inducing  him  to  suppose  he  voidd 
become  possessed  of  her  property,  he  may  avoid  the  settlement,  whether  it 
be  upon  herself,  her  children,  or  any  other  person.  If  the  settlement  be 
upon  children  by  a  former  husband,  and  there  be  no  imposition  practised 
upon  the  husband,  the  settlement  would  be  valid  without  notice ;  and  such 
a  settlement,  even  in  favor  of  a  stranger,  might  be  equally  good,  under 
the  like  circumstances.  It  is  a  general  rule,  without  any  exception,  that 
f,  whenever  any  agreement  ia  entered  into,  for  the  purpose  of  altering  the 

terms  of  a  previous  marriage  agreement,  some  only  of  the  persons  who  are 
parties  to  the  marriage  agreement,  such  subsequent  agreement,  is  deemed  | 
fraudulent  and  void.  The  fraud  consists  in  disappointin^the  hopes,  and 
expectations  raised  by  the  marriage  treaty.  The  law  Tespecting  marriage 
settlements.  Is  essentially  the  same,  in  Pennsylvania,  Virginia,  North 
Carolina,  South  Carolina,  Kentucky,  and  probably  in  other  states,  as  in 
England,  and  in  New  York.    But  in  Connecticut  it  has  been  decided,  that 
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within  the  consideration  of  the  marriage  :"(tr)  now,  this  ^^^p  ^cv. 
expression  is,  it  is  submitted,  scarcely  accurate :  if  A. 
agreed  with  B.  to  pay  him  10,0002.,  in  consideration  of  his 
conveying  his  estate  to  the  use  of  A.  for  life,  with  remain- 
ders over  in  favor  of  strangers,  and  the  money  were  paid, 
and  the  conveyance  executed  accordingly,  a  question 
might  arise,  whether  the  remaindermen  took  beneficially 
or  in  trust  for  A.,  but  subsequent  purchasers  from  B.  could 
hardly  contend  that  the  limitations  in  the  settlement, 
ultra  A.'s  life  estate,  were  void  upon  the  ground  of  the 
remaindermen  not  being  ''  within  the  consideration  of  the 
10,000Z."  In  the  case  of  a  marriage  settlement,  the  im- 
portant questions  seem  to  be,  first,  whether  the  collate- 
rals were  within  the  contract  ?  and  secondly,  whether  (if 
so)  there  was  a  sufficient  consideration  for  such  a  con- 
tract ? 

Upon  the  first  question,  (considered  merely  as  one  of  gjjj  Jte||JS 
^principle,)  it  is  submitted,   that  where    the  limitations  iSSiSS^iSM 
over  are  in  favor  of  the  collateral  relations  or  connections,  S^mno^ 
not  of  the  settlor,  but  o(  the  other  contracting  party,  ^  ?*422] 
(whether  wife  or  husband,)  the  settlement  itself  may  be 
considered  prima  facie  evidence  of  such  other  party  hav- 
ing stipulated  for  their  insertion :  so,  where,  on  a  settle- 
ment of  the  intended  wife's  estate,  the  limitations  over 
are  in  favor  of  her  own  collateral  relations,  in  derogation 
from  the  husband's  marital  rights  by  survivorship,  (in 
case  of  personalty,)  or  as  tenant  by  the  curtesy,  (in  case 
of  realty :)  where,  in  any  case,  other  than  that  last  refer- 
red to,  the  limitations  over  are  in  favor  of  the  collateral 
relations  or  connections  of  the  settlor,  such  presumption 

(w)  18  Ves.  92. 


an  agreement  between  husband  and  wife,  daring  coverture,  was  Toid,  and 
could  not  be  enforced  in  chancery.  The  court  of  appeals  in  t)iat  state 
would  not  admit  the  competency  of  the  husband  and  wife  to  contract  with 
each  other,  nor  the  competency  of  the  wife  to  hold  personal  estate  to  her 
separate  use.  Subsequently  however,  in  Nichols  v.  Palmer,  5  Day's  Rep. 
47,  an  agreement  between  the  husband  and  a  third  person,  as  trustee, 
though  originating  out  of,  and  relating  to  a  separation  between,  husband 
and  wife,  was  recognized  as  binding."  See  2  Kent's  Com.  p.  173  to  178* 
indusive. 
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Chap.  XV.  cannot  so  readily  arise ;  but,  it  might  be  proved  that  the 
other  party  stipulated  for  their  insertion :  if  such  a  stipu- 
lation cannot  be  presumed  or  proved,  the  limitations  roust, 
it  is  conceived,  be  considered  voluntary,  and  void  aa 
against  a  subsequent  bona  fide  purchaser. 

Nor  do  the  reported  cases(ir)  where  limitations  in  a 
marriage  settlement  in  favor  of  collaterals  have  been  held 
invalid,  appear  to  be  inconsistent  with  the  above  sugges- 
tions. 
If  wjuun  the     As  to  the  second  point — if  upon  marriage  the  husband's 
SSlJ^TOf.  estate  were  settled  upon  the  wife,  giving  her  an  absolute 
dJjJSoS^to**  power  of  sale  and  control  over  the  purchase-money,  ef- 
thMD^tMiMs  fectually  excluding  him  from  any  future  participatioa 
therein,  and  without  securing  to  him  the  indirect  advan- 
tage of  a  permanent  provision  for  her,  the  marriage,  it  is 
conceived,  would  clearly  be  a  sufficient  consideration  for 
such  a  settlement ;  although  she  might  at  once  sell  the 
estate  and  hand  over  the  purchase-money  to  her  own  re- 
lations :  and,  if  so,  upon  what  principle  can  it  be  contend- 
ed that  the  marriage  would  not  equally  have  been  a  suf- 
ficient consideration  for  any  limitations  in  favor  of  such 
[*423]      relations,  *which  might,  upon  her  stipulation,  have  been 
introduced  into  the  settlement  ?    The  case  of  a  woman 
marrying,  and  stipulating  for  a  provision  in  favor  of  pa- 
rents, or  others,  who  had  previously  been  dependent  on 
her  exertions  for  support,  may  suggest  the  hardships  which 
might  result  from  maintaining  a  contrary  doctrine.    The 
impossibility  of  restoring  the  consideration  by  replacing 
either  party  in  his  or  her  original  staiusj  is,  in  itself,  a 
sufficient  reason  why  full  effect  should  be  given  to  any 
arrangements  which  were  considered  to  form  the  equiva- 
lent, or  part  of  the  equivalent  to  such  consideration.(y) 
gjjjf  y™*»-      And  where  the  settlement  is  made  by  a  party  other  than 
ported  %T    the  husband  and  wife, — as  where,  on  the  marriage  of  a 

■ 

(z)  See  Oigood  v.  Strode,  2  P.  Wma.  SM5 ;  Johnson  v.  Legard,  3  M«dd, 
383;  QfUereU  v.  Homer,  l3Sim. bOS:  StacpooUv. Stac]Hk)U,  2  0>ik.&.h. 
489. 

(y)  See  ,^nhns  v.  Keymes  or  Keymis,  1  Lev.  237;  where  it  was  held  thai 
the  wife's  marriage  portion  was  a  sufficient  consideration  for  limitatioos 
i  to  the  issue  of  the  husband  by  a  second  marriage. 
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tenant  in  tail,  the  tenant  for  life  in  possession  concurs  in  ^*p-  ^^- 
barring  the  entail  and  re-settling  the  estate, — the  validity  oeceoBary 

w  /  *    concuirenca 

of  limitations  in  favor  of  other  branches  of  the  family,  or  of  third  par- 

'  '         aon  in  the 

(it  is  conceived)  of  strangers,'  seems  to  be  unquestiona*  «t»•n»n^ 
ble  :(z)  so,  even  the  mother  of  the  husband  releasing  the 
lands  fipom  an  annuity,  and  accepting  a  substituted  secu- 
rity for  its  payment,  has  been  held  a  sufficient  considera- 
tion for  limitations  in  favor  of  her  younger  children.(a)  A 
settlement,  not  on  marriage,  by  tenant  for  life  and  tenant 
in  tail,  was,  under  special  circumstances,  held  void  as 
against  a  purchaser  in  a  modern  case  ;(&)  but  the  decision 
seems  to  be  disapproved  of  by  Sir  E.  Sugden.(c) 

And  limitations  to  collaterals,  which  precede  a  limita-  ^7  p»^ 
tion  in  favor  of  issue  of  the  marriage,  will,  it  seems,  be  ^^ScSJ!!' 
valid  :{d)  so,  the  remoteness  of  a  limitation,(e)  or  its  *be-  '^hAOA] 
ing  subsequent  to  a  vested  estate  tail,(/)  may  perhaps  be 
sufficient  to  sustain  it. 

And  a  settlement  by  a  widow,  before  her  second  mar-  sattiameDt 
riage,  upon  her  children  by  a  deceased  husband,  is  not  vlu?  °^* 
fraudulent  within  the  act ;  even  although  they  are  them- 
selves married  and  have  issue.(g') 

A  settlement  or  conveyance,  apparently  voluntary,  may  SJj^J^'Jj. 
be  supported  by  any  evidence,  (consistent  with  its  terms,)  EJ^JJ^' 
which  proves  that  it  was  in  fact  made  for  good  considera- 
tion :{h)  80,  although  originally  voluntary,  it  may  be  made  may  bTtuP- 
good  by  subsequent  matter ;  e.  ^.,  the  marriage  of  the  matter  es 
party  claiming  under  it  beneficially(i) — even  although  its 

(ir)  See  Jenkins  t.  Keyrtus  or  Keymis,  1  Ley.  150, 237;  Osgood  y.  Strode^ 
2  P.  Wms.,  see  p.  256 ;  and  Pvlvertoft  v.  Pvlvertofi,  18  Ves.  92. 

(a)  Roe  Y.  Miitm,  2  Wils.  356. 

(b)  Doe  v.  jfiolfe,  8  Ad.  &  E.  650. 

(c)  Sug.  935. 

Id)  Clayton  y.  Earl  WinUm,  3  Madd.  302,  n. ;  and  see  Sag.  934. 

(e)  2  P.  Wms.  265. 

(/)  See  Sug.  932. 

(g)  NewsUad  v.  Searles,  1  Atk.  265  j  and  see  King  v.  CoUan,  2  P.  Wms. 
674. 

(A)  See  Sug.  938;  PoU  v.  Todhunter,  2  CoU.  76;  aiford  r.  TwnrOl,  1 
Y.  &  C.  C.  C.  138. 

{%)  Kirk  V.  Clark,  Prec.  in  Ch.  275;  East  India  Company  y.  Clavel,  2Eq. 
Ca.  Abr.  52,  and  other  cases  cited ;  5  Bac.  Abr.  tit.  Fraud.  C. ;  Johnson  y. 
Jjegard^  Turn,  &  Russ.  294. 
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Chap.  XV.  existence  be  not  shown  to  have  been  considered  in  the 
marriage  treat7,(A;) — or  by  a  sale,  for  consideration,  by  the 
voluntary  grantee ;(/)[!]  or,  probably,  (in  the  case  of  a 
creditors'  deed,)  by  the  fact  of  creditors  having,  upon  the 
faith  of  it,  refrained  to  enforce  their  remedies  against  the 
debtor,  (m) 
Whether  ,      A  Settlement  "  really  fraudulent  or  fraudulently  kept  on 

heir  or  devi-  '  '        * 

Side^oiJn-  ^^^^i\^)  would  secm  to  be  void  as  against  a  bona  fide  pur- 

SlSw  dScd!'  chaser  even  from  the  heir  or  devisee  of  the  settlor,(o)[2] 

but  a  mere  voluntary  deed  cannot,  it  would  appear,  be 

avoided  by  a  sale  by  the  heir  :(p)  and,  of  course,  it  will 

not  be  avoided  by  a  subsequent  conveyance  apparently 

rM2^1      ^^^^  ^^^  value,  but  in  fact  voluntary.(9) 

settiementi       *The  6th  sect.  of  2T  Eliz.,  c.  4,  seems  to  comprise  all 

ofreTacaaon  Settlements,  although  made  for  valuable  consideration,(r) 

(it)  See  Brovm  v.  Carter,  5  Ves.  862,  see  p.  876. 

(Z)  Prodgers  r,  LatighaM^  1  Sid.,  see  134 ;  George  r.  MUbanke,  9  Yes. 
190. 

(m)  See  Acton  v.  Woodgaie,  3  Myl.  &  K.  493;  and  ses  also  Bmit  r. 
Blake,  3  Beav.  234 ;  and  Kinoan  v.  Daniel,  b  Ha.  493 ;  and  a  very  reocat 
case  of  Borland  v.  Binks,  14  Jar.  979,  Ql  B. 

(»)  Sug.  928. 

{p)  BurreVscase,SRej>.12. 

(  p)  Parker  v.  Carter,  4  Ha.  409. 

Iq)  Roberts  v.  WUUams,  4  Ha.  130, 

(r)  See  Sug.  942. 

[1]  FUUher  y.  Peck,  6  Cranch  Rep.  133;  Btmpus  v.  Plainer,  1  Johns.  Ch. 
Rep.  213, 219 ;  Jackson  v.  Henry,  10  Johns.  Rep.  185, 197 ;  AsUn-  v.  JVeOs, 
4  Wheat.  466 ;  Roberts  v.  Anderson,  3  Johns.  Ch.  Rep.  377,  et  seq. ;  S.  C.  <m 
appeal,  16  Johns.  Rep.  515 ;  Frost  v.  Beekman,  1  Johns.  Ch.  Rep.  268 ; 
Manhattan  Co.  r.  Evertson,  6  Paige,  457;  Sterry  v.  Arden,  I  John.  Ch. 
Rep.  261 ;  Argewwright  v.  Campbell,  3  Hen.  &  Munf.  144. 

[2]  Therefoi^,  if  a  father  make  a  fraadulent  lease,  and  then  die,  and 
the  person  claiming  under  him  sell  the  estate,  the  purchaser  shall  aroid 
the  lease,  whether  the  vendor  did  or  did  not  know  of  its  existenee.  This 
is  clearly  laid  down  in  BurrePs  case,  where  the  grandfather  made  leases 
to  the  father,  who  asaigned  them  to  trustees  for  his  son,  an  infant,  and 
with  a  colorable  intent  to  pay  debts ;  and  the  grandfather  within  a  short 
time  died,  and  the  father  entAed  and  acted  as  owner,  and  neither  the  as- 
signee nor  the  infant  took  any  profit  or  paid  any  debts,  and  then  the 
father  sold  the  fee,  and  covenanted  that  the  lands  should  be  cleared  of  all 
leases,  and  it  was  held  that  the  leases  assigned  in  trust  for  the  son,  although 
eraated  by  the  grandfather,  were  void  against  the  purchaser  from  the 
father. 
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which  reserve  what  is,  either  expressly  or  virtually,  a  ^^p-  ^^- 
power  of  revocation  to  the  settlor ;  e.  g.y  an  unlimited 
power  to  charge  by  way  of  mortgage  \{s)  or  a  power  to 
revoke  on  payment  of  10^.,(^)  or  with  the  consent  of  a  per- 
son nominated  by  the  settlor  :{u)  but  a  power  to  charge  a 
reasonable  specified  sum,(ti7)  or  to  revoke  upon  terms 
which  are  fairly  calculated  to  preserve  the  substantial 
rights  of  the  parties  interested  under  the  limitations,(:r) 
seems  to  be  unobjectionable :  and  Sir  E.  Sugden  expresses 
an  opinion,(y)  that  where  a  settlement  made  for  valuable 
consideration  contains  a  power  of  revocation  which  is 
afterwards  released  for  valuable  consideration,  a  purcha- 
ser, buying  subsequently  to  such  release,  would  be  post- 
poned to  the  settlement :  probably  the  result  might  be  the 
same,  although  there  were  no  consideration  for  the  re- 
lease, if  the  purchaser  had  notice  of  it :  but,  a  secret  re- 
lease will  not  affect  a  purchaser.(2?) 

Nor  will  a  purchaser  be  affected  by  notice  of  an  equita-  Purchuar 
ble  claim,  if  he  purchase  from  a  vendor  who  himself  buying  from 

'  *  vendor  wiih- 

bought  bona  fide  without  notice.(a)[l]  It  has  been  held  p^i^JuS' 
that,  in  the  case  of  a  charitable  trust,  want  of  notice,  in 
order  to  be  effectual,  must  have  existed  on  the  part  of  the 
first  purchaser  who  held  adversely  to  the  trust ;  and  that, 
if  he  bought  with  notice,  the  want  of  notice  in  any  sub- 
sequent purchaser  is  immaterial.(&)[2]    This  is  a  doctrine 

(5)  TarbackY.Maa'hwry,^Ytxii,b\0, 

(t)  See  Orifin  v.  Statikofe^  Cro.  Jac.455. 

(tt)  7Vy?ie'5  ms^,  3  Rep.  82,  b, 

(10)  Jenkiiis  r.  Keymes  or  KeymiSj  1  Lev.  150. 

Ix)  See  Sag.  942. 

(y)  Ibid,  943. 

(z)  BuUock  V.  T^omey  Mooie,  615. 

(a)  See  BrandXyn  v.  Ord,  1  Atk.  571,  and  Zjowther  v.  Carlton^  2  Atk.  242 ; 
Sweet  y.  Southcote,  2  Bro.  C.  C.  66. 

(b)  See  East  Chimsted  case,  Duke's  Ch.  Uses,  640,  A.  D.  1633. 

[I]  This  rule  is  consistent  with  the  others— it  is  not  in  favor  of  the 
purchaser  with  notice,  but  of  the  purchaser  without  notice.  If  a  differ- 
ent rule  prevailed,  he  might  not  be  able  to  sell  the  estate.  See  Bumpus 
V.  Plutner,  1  Johns.  Ch.  Rep.  213, 219 ;  Alexander  v.  Petidletan,  8  Cranch, 
462. 

[2]  The  facts  of  this  case  were,  that  land  given  to  charitable  uses  was 
intended  to  be  sold  by  act  of  parliament,  and  when  the  bill  was  read  in 


equiij. 
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^^P-  ^^-  which  the  coarts  would  probably  be  unwilling  to  'coim- 
tenance.    If  trust  property,  which  has  been  improperly 
sold,  finds  its  way  back  to  the  trustee,  it  becomes  re-im- 
pressed with  the  trust,  notwithstanding  any  want  of  no- 
tice on  the  part  of  intervening  purchasers.(c) 
f^dJSSd        By  the  13th  Eliz.  c.  6,  (made  perpetual  by  the  29th 
v^^u^^or    ^^^^'  ^'  ^0  conveyances  made  of  fraud,  to  the  intent  to 
J3  Eiu.  C.6.  (jgiay^  hinder,  or  defraud  creditors,  are  declared  to  be  void: 
but  the  act  is  not  to  extend  to  conveyances  made  upon 
good  consideration  and  bona  fide  to  persons  without  no- 
tice of  the  intended  fraud.(c{)    A  conveyance  can,  it  ap- 
pears, be  set  aside  as  fraudulent  against  creditors  only  at 
the  instance  of  a  person  who  was  a  creditor  at  the  time ; 
though,  when  it  shall  have  been  set  aside,  subsequent 
creditors  may  be  let  in.(6) 
2ot1?pu^        Where  a  purchaser  for  value  is  evicted  in  equity,  un- 
^icSdln     dcf  A  P^ioi'  titlc>  he  will  be  credited  with  all  moneys  ex- 
pended by  him  in  necessary  repairs  or  permanent  im- 
provements, (except  improvements  made  after  he  has  dis- 
covered the  defect  of  title ;)(/)[!]  and  will  be  delated 
with  the  rents  which  he  has  received :  but,  unless  guilty 
of  actual  fraud,  or  purchasing  with  notice  of  an  infant's 
title,(^)  the  account  will  not  extend  to  such  rents  as,  with- 

(c)  Kennedy  v.  DoLy^  1  Sch.  &  Lef. ;  see  p.  379. 

(ji)  Sect.  6 ;  see  Wood  v.  Dixiey  7  CI.  B.  892;  and  see,  on  Uie  general 
construction  of  the  statute,  Thayne's  case^  3  Rep.  80;  1  Smith's  Leiding 
Cases,  1,  and  cases  cited  in  note,  and  the  late  case  of  Skyrfy,  Snttfy,  1 
Mac.  &,  G.  364,  and  cases  cited. 

(e)  Per  V.  C.  K.  B.,  Ede  v.  KnouOes,  2  Y.  &  C.  C.  C.  178. 

(/)  See  Kinney  r.  Browne,  3  Ridg.  P.  C.  518 ;  dare  HaU  y.  Bardmg, 
6  Ha.  273. 

(g)  Blomfidd  y.  Eyre,  8  Beav.  250. 

parliament,  it  was  declared  that  the  land  was  chargeable  with  a  charitable 
use,  and  an  offer  was  made  to  otherwise  assure  the  charitable  use.  lite 
bill,  however,  did  not  pass,  and  the  land  was  afterwards  sold  to  one  of  the 
members  of  the  House,  who  spoke  in  the  debate  on  the  bill ;  yet,  this  no- 
tice was  held  not  to  be  sufficient,  because  it  was  not  known  to  die  pur- 
chaser, except  as  a  member  of  parliament 

[1]  See  Parkkursl  r.  Van  CorOandt,  1  Johns.  Ch.  Rep.  273 ;  £IL  CL,  oa 
appeal,  14  Johns.  Rep.  15;  Benedict  v.  Ijynch,  I  Johns.  Ch.  Rep.  730; 
Witherspoon  T.  Anderson*s  exWi,  3  Des.  245. 
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out  his  neglect  or  default,  be  might  have  received  :{h)  nor  chap.  zv. 
will  he  be  conclusively  bound  by  his  admissions  in  his 
answers  as  to  receipts  ;(i)  nor  will  annual  rests  be  direct- 
ed, unless  a  special  case  for  that  form  of  decree  be  made 
on  the  pleadings  ;(A:)  and  the  decree  should  contain  a  di- 
rection  for  *just  allowances.  In  a  recent  case,  where  a  [*427] 
man  completed  the  purchase  of  and  paid  for  an  estate 
which  his  wife  had  contracted  for  before  marriage,  and 
then  sold  it  without  her  concurrence,  the  purchasers,  upon 
being  evicted  by  the  wife's  heir  after  the  husband's  death, 
were  allowed  a  lien  on  the  estate  for  the  purchase-money 
paid  by  the  husband,  and  for  moneys  expended  in  lasting 
improvements  from  the  date  of  his  purchase,  with  inter- 
est ;  but,  accepting  this  relief,  they  were  treated  as  mort- 
gagees in  possession,  and  debited  with  rents  received,  or 
which  might,  but  for  wilful  default,  have  been  received 
during  the  like  period.(m) 

Where  the  purchase  is  of  the  estate  of  an  infant,  the  ifUMMtoto 

*  '  belonged  to  , 

purchaser  may,  it  seems,  be  treated  as  a  bailiff,  and  be  <<*^^ 
changed  with  interest  on  his  balances,  and  with  such  rents 
as  he  might  have  received  but  for  wilful  default.(n) 

Where  land  vested  in  trustees  upon  an  express  trust  is  ^^^ 
sold  by  them  in  breach  of  trust,  the  conveyance  to  the  Jg*^^ 
purchaser  sets  the   statute  of  limitations  running  as  JSHtmy 
against  the  cestuis  que  trust  ;(o)  but,  as  we  have  already 
aeen(p)  a  much  shorter  time  than  the  statutory  limit  will 
bar  a  cestui  que  trust  who,  without  reasonable  excuse, 
knowingly  neglects  to  prosecute  his  claim  to  the  proper-  *  . 

ty.    In  cases  of  concealed  fraud^  the  statute  does  not  be- 
gin to  run  until  the  fraud  is  or  might  be  discovered.( jr) 

(1)  AweD  T.  mmdL,SiUjL  &  Or.  47a 

[k)  iV«e»mY.  CZarib0f»,  4Ha.97;  see  A^iunMrn  v.  J^Vicixf ,  Jac.  165. 

(I)  JXnoeff  V.  HowOL,  S  Myl.  d&  Cr.  4*78. 

"(flOSeeiV^MwiiiT.  CZorlEsm,  9  Ha.  176;  4Ha.97;  j^imbiv -wbeUier  an 
aDowanoe  diould  not  have  beenmade  for  infemt  upon  the  difierenoe  ba- 
rveen  Clarkson's  and  Syke's  pnichaae-money,  the  account  of  rents  and 
profits  being  caniedback  to  the  dateof  Syke's  pnrchaael 

(i»)aAm|/SdtfT..Byf«,8Beaflr.960;  andoee  R^^t.  ^ai0r,6Ha.5O5. 

(41)  3  and  4  Will.  IV.  e.  97,  a.  96. 

0?)fitopra,p.9&. 

(q)  See  sect.  96. 
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Chap.  XV. 

Contribu- 
tion by  pur- 
chaMrs  to 
paramouat 
charge. 


[*429] 


*(6.)  As  to^CQfUribution  to  paramount  charges. 

Where  an  estate  subject  to  a  paramount  charge  becomes 
divided  amongst  several  bona  fide  purchasers,  it  becomes 
a  matter  of  some  difficulty  to  determine  the  proportions 
in  which  they  are  to  bear  it  as  between  themselves.  The 
authorities  on  the  subject  will  be  found  stated  in  full  in  a 
learned  note  by  the  editor  of  Mr.  Jarman's  work  on  con- 
veyancing,(r)  and  seem  to  lead  to  the  following  conclu- 
sions, viz. : 

If  two  estates,  X.  and  Y.,  are  subject  to  a  common 
charge,  and  estate  X.  be  sold  to  A.,  A.  will,  as  against 
the  vendor  and  his  representatives,  have  a  prima  fade 
equity  in  the  absence  of  express  agreement,  and  whether 
or  no  he  bad  notice  of  the  charge,  to  throw  it  on  estate 
Y.,  in  exoneration  of  estate  X.(5) 

If,  then,  estate  Y.  be  subsequently  sold  to  B.  with  no- 
tice of  the  charge  and  of  the  prior  sale  of  X.  to  A.,  B. 
purchases  with  notice  of  A.'s  equity,  and  the  entire  charge 
must  rest  upon  Y.(^) 

If  B.,  at  the  time  of  his  purchase,  have  notice  of  the 
charge  as  affecting  Y.,  but  be  not  led  to  suppose  that  es- 
tate X.  is  also  subject  to  it,  or  if  he  purchase  without  no- 
tice of  the  charge,  and  A.  purchased  with  notice  of  the 
charge  as  affecting  Y.  in  either  of  these  cases,  it  is  con- 
ceived, B.'s  equity  is  inferior  to  A.'s,  and  the  entire  chaigs 
must  rest  upon  Y. 

If  B.  purchase  with  notice  of  the  chai^  as  affecting  Y., 
and  with  no  notice  of  the  sale  to  A.,  and  be  led  to  sup- 
pose that  X.  is  subject  to  the  charge,  or  if  both  purchase 
without  notice  of  the  charge,  B.'s  equity  would  appear  in 
either  case  to  be  equal  in  decree  to  A.'s ;  so  that,  either 
*party,  by  taking  a  transfer  of  the  charge  and  the  seenr 
rities,  (supposing  them  to  be  such  as  to  give  the  incnm- 
brancer  a  claim  at  law  against  the  two  estates,)  would, 
it  is  conceived,  be  able  to  throw  the  charge 


(r)  Vol.  DC.  pp.  137,  H  seq, 

(5)  The  marginal  note  to  Barnes  v.  RaetUr,  1  Y.  db  C.  C.  C.  401,  is  ii- 
coitect;  the  first  mortgage  in  that  caae  was  of  only  m«  estate,  see  p>M. 
(0  S^  and  consider  HamiUon  v.  Rm/te^  2  Sch.  &  Let  315, 398. 
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■npTHi  Ae  other  ;(m)  so,  the  incumbrancer  himself,  if  able  ^^^^-  ^^* 
Co  proceed  at  law  against  the  estates,  might  proceed 
against  the  two  in  such  proportions,  or  against  such  one 
only,  as  he  saw  fit ;  and  the  purchasers,  if  they  had  the 
legal  estate,  (as  might  happen  in  the  case  of  the  incum- 
brance being  a  rent  charge,)  would  have  no  remedy  as 
between  themselves ;  but  if  their  estates  were  equitable, 
or  if  the  incumbrancer  were  obliged  to,  or  did,  in  fact, 
resort  to  a  court  in  equity  for  payment  of  his  claim,  then, 
the  equities  being  equal,  A.'s  would  prevail  as  being  prior 
in  date. 

(7.)  As  to  the  rights  of  third  parties  after  conveyance  in 

various  cases. 

.    The  Lands  Clauses  Consolidation  Act,  1845,  contains  Provition  m 
provisions  which  enable  the  promoters  of  an  undertaking,  cfauMCon. 
upon  the  discovery  at  any  time  of  the  existence  of  any  acI,  isis^ 
outstanding  estates  or  interests,  to  purchase  the  same  of  interests 

°  »  r  omitted  to  ba 

compulsorily.  {w)  pureiuued. 

In  a  recent  case,  where  an  estate  was  devised  to  A.  foff^j"*** 
subject  to  the  payment  of  a  legacy,  which  was  held  to  J'^jjjj  Jjg* 
charge  only  the  estate  and  not  A.  personally ;  and  A.  sold  ^d^t^ 
the  estate  to  B.  with  notice  of  the  legacy,  but  without  botlTpi^iei, 
any  reduction  of  purchase-money  being  made  in  respect  p^'d  ^  be 
thereof,  (the  parties  having  determined  that  the  charge  cumbrancer 
was,  upon  technical  grounds,  inoperative,)  it  was  held  JfJj,'JJ^^^ 
that  the  legatee  could  not  treat  A.  as  a  trustee  in  respect  ^^^^' 
of  so  *much  of  the  purchase-money  as  would  answer  the  [*430] 
legacy.(i:) 

Where  a  mortgagee  purchases  and  takes  a  conveyance  Effect  of 
of  the  equity  of  redemption,  he  thereby  lets  in  all  subse-  Jjj^^ig®^ 
quent  incumbrances  of  which  he  had  notice.(y)[l]  ^T"**' 


(tt)See  TUleyy.Dames,2Y.  d&C.  C.  C.  399;  and  see  Sober  y.  Kempj 
e  Ha.  156. 

(w)  See  8  Vict  c.  18,  s.  134,  etaeq;  as  to  the  effect  of  a  conveyance  of 
copyholds  according  to  a  form  prescribed  in  a  private  act,  see  Orand 
Junctum  Canal  Compamf  v.  Dimes,  15  Sim.  40S. 

(x)  JiUaird  v.  Edgar j  13  Jar.  1114 ;  and  see  Kent  v.  Nevman,  on  appeal, 
Hid.  1115 ;  reported  on  hearing  at  the  rolls,  1  Mer.  341. 

(y)  Greswold  v.  MarskoM,  2  Gh.  Ca.  170 ;  Brown  v.  Stead,  5  Sim.  535 ; 

[1]  ^y  the  first  principles  of  equity,  a  purchaser  with  notice  of  any  in- 
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^^P-^-  If  a  mortgagee,  after  foreclosarci  fairly  sell  the  estate 
m^^  for  less  than  the  amount  due  to  him,  he  cannot  afterwaitis 
^SST^  recover  from  the  mortgagor,  upon  his  collateral  personal 
MUau)^  security,  the  amount  remaining  unsati8fied.(ji;) 
Pn^^r  A  person  who  having  contracted  with  a  mortgagee  fer 
gaS^wSa  the  purchase  of  the  property  under  his  power  of  sale,  en- 
Mi^boLd  tered  into  a  subsequent  agreement  with  the  mortgagor  to 
meDtwith  allow  him  to  redeem,  and  then  took  a  convejrance  of  the 
tondlZi^  property,  has  been  held  bound  by  such  agreemeQt(a) 
conyejruM  The  couveyauce,  we  may  remark|  puts  an  end  to  a 
p^u-  parol  license  from  the  vendor  to  a  stranger,  to  eii|oy  an 
easement  over  the  estate ;  and  if  he  afterwards  enter  on 
the  land,  his  ignorance  of  the  sale  will  be  no  defence  to 
an  action  of  trespass  at  the  suit  of  the  purchaser.(&) 
pSt^lSmlf  It  would  appear  that  if|  upon  the  purchase  of  a  rait- 
dtenii^^  charge,  the  same  be  conveyed  to  several  purchasers,  each 

may  distrain  upon  the  tenant  before  attommeQt(e) 
JJJJulS,^      ^  -R^*  ▼•  Pedley^id)  it  was  laid  down  by  littledale^  J, 
forwuMoca.  that  if  a  man  purchase  pcemises  with  a  nuisance  upon 
them,  though  there  be  a  demise  for  a  term  at  the  time  of 
[*431]     the  *purchase,  so  that  he  has  no  opportunity  of  remofing 
the  nuisance,  yet  by  purchasing  the  reversiony  he  makes 
himself  liable  for  the  nuisance.    But  if^  after  the  rever- 
sion is  purchased,  the  nuisance  is  created  by  theoccupiar, 
the  reversioner  incurs  no  liability.     Yet  if  there  were 
only  a  tenancy  from  year  to  year,  or  any  shcMt  period^ 
and  the  landlord  chose  to  renew  the  tenancy  after  the 
tenant  had  erected  the  nuisance,  that  would  make  the 
landlord  liable*    He  is  not  to  let  the  land  with  a  nui- 
sance upon  it.    But  in  a  late  case,(6)  the  court  of  C.  P. 

.and  see  T\fulmin  v,  Steere,  3  Mer.  310;  SrnUk y.  PkOUps^  1  Keen,  €91; 
^luBfv,  whether  the  same  would  be  the  effect  of  a  mere  coatnct  for  pur- 
chase; see  Watts  v.  Spna,  16Sim.  640,  and  also  the  third  point  dedded 
in  MocaUav.  Aftir^oif oyi^  1  P.  Wms.  393. 

(z)  Lockhart  y.  Hardf,  9  Beav.  349. 

(a)  Ome  y.  Wright,  3  Jar.  19. 

lb)  Warns  y.  Hamson,  4M.  db  W.  538. 

(c)  Riiois  y.  Watson,  5  M.  dbW.  256. 

(^)1  Ad.dbE.see827;  and  see  IZoieioeS  ▼. Pfw, 3 Salk.  460. 

(e)  Rick  y.  Basterfield,  4  C.  B.  783, 805. 


cumbrajice,  is  bound  by  it,  in  the  same  manner  as  the  pefson  was  of 
heporchased.    See  fTo^ton^  y .  ITeiwiea,  5  Johns.  Gh.  Rep»  S|^ 
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'  held  that — although  a  man  may  be  liable  for  demising  ^^^^  ^^' 
premises  when  the  nuisance  exists,  or  for  reletting  them 
after  their  user  has  created  a  nuisance,  or  for  not  doing 
that  which  he  had  undertaken  to  do,  and  which  would 
have  prevented  the  nuisance — yet  he  is  not  responsible 
for  the  act  of  his  tenant  in  creating  a  nuisance  by  the 
manner  in  which  he  uses  the  premises — they  being  such 
as  may  or  may  not  become  a  nuisance. 


•CHAPTER  XVI.  r*432i 

AS  TO  THE  RIGHTS  UNDBR  THE  CONVEYANCE  OF  JOINT 
PURCHASERS,  AND  PERSONS  OTHER  THAN  THE  NOMI- 
NAL PURCHASERS. 

1.  As  to  joint  purchasers. 

2.  As  to  purchasers  in  name  of  nominal  purdiaser. 

(1.)  A  CONVEYANCE  o[  land  to  two  or  more  persons,  pnrciwieiv' 
^without  words  indicating  that  they  are  to  take  as  tenants  atuE^whm 

1  .    .  ,    .  ■©  to  equity. 

in  common,  constitutes  at  law  a  jomt  tenancy  ;(a)  and  the 
rale  is  the  same  in  equity,  if  they  advance  the  money  in 
equal  proportions,(6)  and  do  not  purchase  as  partners,  or 
for  the  purposes  of  trade  or  speculation.[l] 

If,  however,  two  purchase,  and  one  advance  more  of  XniJ[bSj? 

(«)  Co.  Latt,  180.(*) 

(«)Sag.901.   .  .     ' 

[1]  Where  the  parties  advance  the  money  equally,  it  is  reasonable  to 
presume  that  they  purchased  with  a  view  to  the  benefit  of  survivorship  ; 
bat  where  the  money  is  advanced  in  imequal  proportions,  and  it  does  not 
appear  that  there  was  any  intention  to  benefit  the  one  advancing  the 
smaller  proportion,  there  is  a  fair  presumption  that  no  such  intention  ex- 
isted. The  inequality  of  proportion  in  such  a  case,  cannot  be  attributed 
to  the  relative  value  of  the  lives,  because  neither  of  the  parties  can  be 
supposed  not  to  know  that  the  other  may,  immediately  after  the  purchase, 
compel  a  large  partition  of  the  estate,  or  may  even  sever  the  joint  tenancy  • 
by  a  clandestine  act. 
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^^^^^  the  purchase-money  than  the  other,  there  will,  in  equity, 
u?*p<£ldit»  ^  ^o  survivorship,  although  there  are  no  words  indi- 
nootji  eating  a  tenancy  in  common  ;(c)[l]  but  they  will,  in  the 
absence  of  any  stipulation  to  the  contrary,  be  interested  in 
proportion  to  their  shares  of  the  purchase  money.  la 
LcJce  V.  CHbsonj{d)  the  proposition  is  quaHfied  by  the  ex- 
pression, "  if  the  proportions  of  the  money  are  not  equal, 
and  this  appears  on  the  deed  itself,"  and  the  dictum  is 
thus  cited  by  Sir  E.  Sugden  ]{e)  but  the  rule  is  laid  down 
by  Lord  Hardwicke  without  qualification.  (/)  It  is, 
however,  conceived,  that  the  inequality  in  the  sums  ad- 
[*433]  vanced,  must,  to  *have  this  effect,  be  in  accordance  with 
the  original  or  some  subsequent  express  agreement  be- 
tween the  parties ;  and  not  be  the  mere  result  of  any 
temporary  pecuniary  arrangement  at  the  time  of  the  com- 
pletion of  the  purcha8e.(s') 

[c)  Rigden  v.  VaUier,  3  Yes.  sen.  252, 268 ;  S,  C,  3  Atk.  631, 135. 

((f)  1  Eq.  Ca.  Ab.  291. 

(f )  Sug.  902. 

(J)  2  Yes.  sen.  258;  3  Atk.  735. 

(jg)  See  Wood  v.  Birch,  Sag.  905. 

[2]  The  common  law  favored  title  by  joint  tenancy  on  account  of  the 
right  of  survivonhip ;  its  policy  being  averse  to  the  division  of  tenures, 
because  it  tended  to  multiply  the  feudal  services,  and  weaken  the  efficacy 
of  that  connexion.  It  has  been  said  that  the  reason  of  that  policy  ceased 
with  the  aboUtion  of  tenures,  and  that  courts  of  law  are  no  longer  inclined 
to  favor  them.  At  any  rate  they  are  not  favored  in  equity,  for  they  are  a 
kind  of  estates  that  make  no  provision  for  posterity.  As  an  instance  of 
the  equity  view  of  the  subject,  we  find  that  the  rule  of  survivorship  is  not 
applied  to  the  case  of  money  loaned  by  two  or  more  creditors  on  a  joint 
mortgage.  The  right  of  survivorship  is  also  rejected  in  all  cases  of  part- 
nerships, for  it  would  operate  very  unjustly  in  such  cases.  "  In  this  coun- 
try," says  Kent,  (2  Kent  Com.  361,)  "  the  tide  by  joint  tenancy  is  very 
much  reduced  in  extent,  and  the  incident  of  survivorship  is  still  more  ex- 
tensively destroyed,  except  where  it  is  proper  and  necessary,  as  in  the  case 
of  titles  held  by  trustees.  In  New  York,  estates  in  joint  tenancy  were 
abolished  as  early  as  1786,  except  in  executors  and  other  trustees,  unless 
the  estate  was  expressly  declared  in  the  deed  or  will  creating  it,  to  pass  in 
joint  tenancy.  By  the  revised  statutes  of  New  York,  every  estate  vested 
in  executors  or  trustees  as  such  is  held  in  joint  tenancy.  The  doctrine  of 
survivorship  incident  to  joint  tenancy  (excepting  estates  held  in  tnist)  is 
abolished  in  the  States  of  Connecticut,  Pennsylvania,  Yirginia,  Kentucky, 
Indiana,  Missouri,  Tennessee,  North  Carolina,  and  Alabama,  hx  Maine, 
New  Hampshire,  Massachusetts,  Rhode  Island,  Yermont,  New  Jersey, 
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So,  where  land  is  conveyed  to  partners  as  joint-tenants  a»»i>- xvl 
for  the  purposes  of  trade,  there  is  no  survivorship  in  or  purehsM 

"for  (ha  pur* 

equity  ;{h)  so,  also,  if  it  be  conveyed  to  purchasers,  not  ^^' 
otherwise  in  partnership,  as  joint-tenants,  but  for  the  pur-  qp^cui^on; 
pose  of  a  joint  adventure  or  speculation  ;(i)  "  the  purchase 
of  the  land  being  made  to  the  intent  that  they  shall  be- 
come partners  in  the  improvement ;  it  being  only  the  sub- 
stratum for  an  adventure  in  the  profits  of  which  it  was 
intended  they  should  be  concerned."(A:) 

So,  if  joint- tenants  subsequently  contract  to  deal  with  jJjJSS* 
the  property  as  if  in  trade,  the  court  will  receive  evidence  S^mdUt' 
of  such  a  contract;  and  will  hold  that  there  is  no  survi*  SobTpio.. 
vorship.(;)  ^Mdal 

And  where  partners  purchased  land  out  of  partnership 
profits,  and  let  it,  but  brought  the  profits  into  the  partner- 
ship accounts,  it  was  held  that  there  was  no  survivorship ; 
although  the  conveyance  was  to  them  as  joint-tenants.(m) 

And,  in  the  case  of  a  joint-purchase,  if  one  joint-tenant  Jomt-to. 

nUkt  IMS  IwB 

*iay  out  money  in  repairs  or  improvements,(n) — which     P4341 

(h)  Morris  v.  BarreU,  3  Y.  d&  J.  384;  EUiot  v.  Brcwn,  3  Sw.  489; 
HoughUm  v.  Houghton^  11  Sim.  491. 

(t)  Lakev.  Craddock,  3  P.  Wms.  168;  Lyster  v.  DOlandj  1  Yes.  jun. 
431 ;  Dale  v.  HamiUon,  5  Ha.  369 ;  2  Ph.  966. 

(*)  Per  Lord  Eldon,  9  Ves.  597. 

(Z)  Jeffereys  v.  SrtiaU,  1  Vem.  217 ;  see  5  Ha.  384. 

(m)  Morris  v.  Barrett^  3  Y.  d&  J.  384.  The  share  of  a  deceased  partner 
in  the  freehold  or  copyhold  estates  of  the  partnership,  is  not  liable  to  pro- 
bate duty ;  CusUmce  v.  Bradshavo^  4  Ha.  315.  As  to  the  relative  rights 
of  his  real  and  personal  representatiyes,  the  following  is  stated  by  Mr. 
Bisset  to  be  the  clear  result  of  the  cases :  viz.  "  that  in  the  absence  of  a 
specific  agreement  to  the  contrary,  real  estate  purchased  with  partnership 
funds  for  partnership  purposes,  is  converted  out  and  out  into  personal  es- 
tate, and  therefore  goes  to  the  personal  representatiTe,  and  not  to  the  heir 
of  a  deceased  partner ;  but  that  real  estate  purchased  with  partnership 
property,  but  not  for  partnership  purposes,  is  not  converted  into  person- 
alty.''   Bisset  on  Partnership,  56. 

(n)  Lake  v.  Qtbson,  1  Eq.  Ca.  Abr.  291. 

Michigan,  niinois,  and  Delaware,  joint  tenancy  is  placed  under  the  same 
restrictions  as  in  New  York ;  and  it  cannot  be  created  but  by  ezprew 
words ;  and  when  lawfully  created,  it  is  presumed  that  the  common  lav 
incidents  belonging  to  that  tenancy  follow.  The  English  law  of  joint  ten- 
ancy does  not  exist  at  all  in  Ohio  and  Louisiana,  and  it  exists  in  full  fi>roe 
in  Georgia,  Mississippi,  imd  Maryland." 


I  • 
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^^p-  ^^'  mny  .be  either  necessary,  or  sanctioned  by  tfie  other  joint- 
on  eMie      tenants — or,  in  the  case  of  renewable  leaseholds,  advance 

rmfn^^L.  '^^^^^^^Y  ^^^  ^"®  oxpense  of  a  renewal,(o)  he  has  a  lien  upon 

JUJlJj^*^*^'  the  estate  for  the  amount :  but  if  one  purchaser  advance 

more  than  his  share  of  the  purchase-money,  he  acquires 

no  lien  on  the  estate ;  nor,  it  would  appear,  has  he  any 

remedy  except  a  suit  for  contribution.(p)[1] 

t«s«  iiMurMi     And,  where  purchasers  stand  in  the  relation  of  partners^ 

•r  funding   any  advantage  secured  by  one, — c.  g^.,  the  renewal  of  a 


(p)  Qee.HamiUan  v.  Dennf,  1  Ball  &  B.  199. 
(p)  See  Wood  y.  Birck,  Sag.  905. 


[1]  Where  two  or  more  persons  agree  for  the  purchase  of  an  estate  in 
moieties  between  them,  sabject  to  incumbrances,  which  are  to  be  dischar- 
ged out  of  the  pvrchase-mone^,  the  purchase  is,  in  equity,  considered  to 
be  made  for  their  equal  benefit  tmd  on  a  micteoi  trust  between  Uem;  and 
therefore  although  one  of  them  may  have  abatements  made  to  him  by  same 
of  the  incumbrancers,  of  sums  due,  for  interest,  or  otherwise,  in  considera- 
tion of  services  aad  fHendships,  and  it  is  expressly  agreed  to  be  to  his  own 
use,  yet  equity  will  compd  him  to  account  to  the  other  for  the  benefit  of 
these  advantages.  So  a  new  lease  obtained  by  one  partner  enures  to 
both,  aJthough  he  obtained  it  clandestinely,  aad  on  his  own  accoBBt  See 
3  Sug.  169,  and  cases  cited. 

It  seems  that  where  two  or  more  persons  purchase  an  estate,  and  one, 
for  instance,  pays  all  the  money,  and  the  estate  is  conveyed  to  them  bolfti, 
the  one  who  paid  the  money,  cannot  call  upon  those  who  paid  no  part  of 
it,  to  repay  him  their  shares  (^the  purchase  money,  (mt  to  convey  their  shares 
of  the  estate  to  him :  for  by  payment  of  aH  the  money,  he  gains  neither  alien, 
nor  a  mortgage,  because  there  is  no  contract  for  either ;  nor  can  it  be.con- 
stroed  a  resulting  trust,  as  aach  atrust  cantnot  arise  at  an  afler  period;  and 
perhaps  the  only  remedy  he  has,  is  to  file  a  bill  against  them  for  a  contiibo- 
tion.  Whene^Fer  therefore  two  peiaons  agree  to  purchase  an  estate,  it 
ahould  be  stipulated  in  the  agreement,  that  if;  by  the  default  of  eilhcf  of 
them,  the  other  shall  be  compeUed  to  pay  the  whole,  or  greater  pait  of 
the  parchase  money,  the  estate  shall  be  conveyed  to  him,  and  he  shaO 
hold  the  enticely  against  the  other  and  his  heirs,  unless  he  or  they,  shall, 
within  astated  time,  n^y  the  sum  advanced,  on  their  accoont,  with  in- 
terest, in  the  meantime.    lb. 

If  two  persons  purchase  an  estate  sid>ject  to  a  mortgage,  a»d  te  mart> 
gage  money  is  apportioned  between  them,  and  each  of  them  eovenaali 
with  the  other  to  pay  lus  share  of  the  money,  and  to  indemnify  the  other 
fVom  it,  they  do  not,  by  those  means,  make  their  personal  estate,  as  betveea 
their  real  and  personal  representatives,  the  primary  fund  for  payment  of 
the  mortgage  money,  lb.  See  Gibson  v.  Orekort^  5  Pick.  Rep.  15S; 
Parkman  v.  Wdck^  19  Pick.  331. 
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lease,(y)  or  an  abatement  of  incumbrances  charged  on  the  chap,  rvi. 
propecly,(r) — enures  to  the  benefit  of  the  others.  SSurffJ?*'' 

If  the  land  is  bought  as  a  speculation— c.  g-.,  under  an  wJjJJLcIi^ 
agreement  between  the  partners  that  it  shall  be  laid  out,  puiibii;by 
allotted,  and  sold  for  building  purposes — no  partner  can  ]JSuition, 
enforce  a  partition  or  sale  in  contravention  of  the  terms  m^Mn. 
of  such  agreement  :(s)  if,  however,  the  management  of  ^gSm^nt 
the  concern  be  entrusted  to  certain  partners,  who  refuse 
to  execute  the  duty  they  have  undertaken,  the  court  will, 
upon  a  suit  being  instituted  by  another  partner,  take  on 
itself,  so  far  as  it  can,  to  put  him  in  the  situation  in  which 
he  would  have  been  had  the  trusts  been  properly  perfom^- 
ed.{/) 

Where,  upon  an  agreement  for  a  joint-purchase,  the  con-  if  convey- 
veyance  is  taken  in  the  names  of  some  but  not  all  of  the  Sk?n^Si°°^ 
intended  purchasers,  the  interests  of  the  others  may  be  Se°pSrehu- 
established  by  any  subsequent  writing  signed  by  the  fidu-  niay  bo 
ciary  partners,  and  which  acknowledges  or  proves  the  *ny  'wbw- 
existence  *of  the  trust  ;(w)  and  this,  although  the  agree-  {^niSiwii 
ment  be  that  the  one  purchaser  shall  find  the  money,  and  ^"T^^rSei 
the  other  contribute  his  skill  in  purchasing  and  subse-      ^       -I 
quently  allotting  and  selling  the  land  :{w)  it  seems,  how- 
ever, to  be  thb  better  opinion,(ar)  that  the  mere  fact  of  one 
of  two  parties  in  treaty  for  an  estate  desisting  therefrom 
under  a  parol  agreement  that  the  other  shall  complete  for 
their  joint  benefit,  is  not  such  a  part  performance  as  takes 
the  case  out  of  the  statute  of  frauds  ;  and  that,  in  .the  ab- 
sence of  any  subsequent  written  admission  of  the  trustt 
the  aggrieved  party,  unless  he  can  establish  a  resulting 
trust,  by  proof  of  his  having  paid  or  contributed  to  the 
purchase- money,  has  no  remedy.    There  is  this  distinc- 

(q)  FeaihersionKaugh  v.  Fewokk,  17  Ves.  298 ;  CUgg  v,  PiskwUky  1 
Mac.  &  G.  294. 

(r)  See  Carter  v.  £for»«,  1  Eq.  Ca.  Abr.  7,  which  according  to  the  report 
was  a  mere  case  of  a  joint-parchase ;  and  see  1  Mac.  d&  G.  300. 

(5)  Peck  V.  CardweU,  2  Beav.  137;  and  see  Dale  v.  Hamilton,  2  Ph. 
366. 

(0  See  2  Ph.  276. 

(tt)  rarsfer  v.  Hale,  3  Ves.  696 ;  S.  C,  5  Ves.  308. 

{w)  Dale  r.  HamUtan,  2  Ph.  266. 

(t)  Sag.  907. 
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^^""^p*^^'  tion  between  agreements  and  declaration  of  trust ;  in  the 
one,  it  is  the  agreement  itself,  which  is  the  origia-pf  the 
interest,  that  must  be  in  writing :  in  the  case  of  a  declara- 
tion of  trust,  which  is  only  the  recognition  of  a  pre-exist- 
ing interest,  it  is  the  evidence  and  recognition,  and  not  the 
origin  of  the  transaction  which  must  be  in  writing  :(y) 
and,  of  course,  it  is  not  necessary  that  the  party  seeking 
to  enforce  the  declaration  of  trust,  should  himself  ha?e 
been  a  party  to  it.(z)[l] 

(2.)  As  to  purchases  in  the  name  of  a  nominal  purchaser. 

So,  ifeonai*       Where,  upon  a  purchase,  either  by  one  or  several,  the 
been  paid  by  couvcyance  IS  taken  m  the  names  of  strangers ;  or,  where, 
nominal  ^    iu  the  casc  of  a  joint-purchase,  the  conveyance  is  taken  in 
fSSjIiiy^  the  names  of  some,  but  not  all,  of  the  purchasers  who  pay 
gg^£^    for  the  e8tate,(a)  there  will, — subject  to  the  exceptions 
'subsequently  noticed,  and  subject,  of  course,  to  aoy  ex- 
["436]      press  stipulation  (even  by  parol)  on  the  point,(6) — be  a 
resulting  trust  in  favor  of  the  other  parties  who  have  paid 
or  helped  to  pay  the  consideration-money :  and  this,  what- 
ever may  be  the  tenure  of  the  estate,  or  the  mode  in  which 
the  property  is  conveyed  ;(c)  unless  the  effect  would  be  to 
break  in  upon  the  policy  of  an  act  of  parliament  :((Q  and 

(y)  Per  Lord  Cottenham,  8  Ph.  275;  See  Donokoe  v.  Omrahf.^h  & 
L.688. 
{z)  2Ph,275. 

(a)  Wra/if  y,  Steele,  2  Yes.  &  B.  388. 
Ip)  See  Lady  Bellasis  v.  CampUm,  2  Vem.  294. 

(c)  See  Dyer  v.  Dyer,  2  Cox,  92, 93. 

[d)  See  Sag.  908. 

[1]  Where  two  or  more  persons  purchase  an  estate,  and  the  conreyance 
IS  taken  in  the  name  of  one  of  them,  the  trust  may  be  proved  by  l«iten 
written  subsequently  to  the  purchase ;  for  the  statute  of  frauds  does  not  re- 
quire that  a  trust  shall  be  created  by  a  writing ;  but  that  it  shall  be  mcni- 
fe'sted  and  proved  by  writing,  which  means  that  there  shall  be  evidence  in 
writing,  proving  that  there  was  such  a  trust.  See  Boyd  v.  M'Lean^  1  Ma. 
Ch.  Rep.  582 ;  Bolsford  v.  Burr,  2  Johns.  Ch.  Rep.  405 ;  Henderson  v.  Bad- 
son,  1  Munf.  Rep.  510 ;  Moran  v.  Hays,  1  John.  Ch.  Rep.  339 ;  Jacksn  y. 
Pierce,  2  John.  Rep.  223 ;  FVeport  v.  Bartd,  3  Greenl.  340 ;  NorUm,  v.  Pm- 
ion,  3  Shepl.  Rep.  14. 
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no  written  declaration  of  trust  is  necessary ;  resulting  c^p*  ^rvr, 
trusts  being  expressly  excluded  from  the  operation  of  the 
statute  of  frauds.(e)  But,  it  is  conceived,  the  mere  fact 
of  the  money  being  so  paid,  not  in  pursuance  of  the  origi- 
nal agreement,  but  either  as  a  matter  of  necessity,  or  by 
virtue  of  a  pecuniary  arrangement  between  the  parties  at 
the  time  of  completion,  would  not  have  this  effect :(/)  if, 
for  instance,  A.  and  B.  agree  to  purchase  an  estate,  the 
money  as  between  themselves  to  be  advanced  in  certain 
>  specified  proportions,  and,  at  the  time  fixed  for  comple- 
tion, A.,  either  through  B.'s  temporary  inability  to  pay,  or 
merely  for  his  convenience,  advance  the  entire  amount, 
this,  it  appears,  will  not  give  A.  a  claim  to  the  whole  es-  * 
tate.(g^)[l] 

(e)  29  Car.  11.  c.  3,  s.  8. 

(/)  See  Wood  V.  Birch,  Sug.  905. 
Cg)  S.  C. 


[1]  "  In  addition  to  the  various  direct  modes  of  creating  trust  estates, 
there  are  resulting  trusts  implied  by  law,  from  the  manifest  intention  of 
the  parties,  and  the  nature  and  justice  of  the  case;  and  such  trusts  are 
expressly  excepted  from  the  operation  of  the  statute  of  frauds.  Where 
an  estate  is  purchased  in  the  name  of  A.,  and  the  consideration  is  actually 
paid  at  the  time  by  B.,  there  is  a  resulting  trust  in  favor  of  B.,  provided 
the  payment  of  the  money  be  clearly  proved.  The  pa3rmcnt  at  the  time, 
is  indispensable  to  the  creation  of  the  trust ;  and  this  fact  may  be  estab- 
lished, or  the  resulting  trust  rebutted  by  parol  proof.  Lord  Hardwicke 
said,  that  a  resulting  trust  arising  by  operation  of  law  existed,  1.  When 
the  estate  was  purchased  in  the  name  of  one  person,  and  the  consideration 
came  from  another.  2.  When  a  trust  was  declared  only  as  to  part,  and 
nothing  was  said  as  to  the  residue,  that  residue  remaining  undisposed  of, 
remained  to  the  heir  at  law.  He  observed  that  he  did  not  know  of  any 
other  instances  of  a  resulting  trust,  unless  in  cases  of  fraud.  The  mere 
want  of  a  valuable  consideration  will  not  of  itself  and  without  any  auxil- 
iary circumstance  create  a  resulting  trust,  and  convert  a  grantee  into  a 
trustee ;  for  this,  as  Mr.  Saunders  has  truly  observed,  would  destroy  the  ef- 
fect of  every  voluntary  conveyance.  There  must  be  the  absence  of  both  a 
consideration  and  a  declaration  of  thtfMse.  If  only  part  of  the  purchase 
money  be  paid  by  the  third  party,  there  will  be  a  resulting  trust  in  his  iavor 
fro  tanto ;  and  the  doctrine  applies  to  a  joint  purchase.  So  if  a  purchase 
be  made  by  a  trustee,  with  trust  moneys,  a  trust  will  result  to  the  owner  of 
the  money.  If  a  trustee  renews  a  lease,  the  new  lease  will  be  subject  to  the 
trust  affecting  the  old  one ;  .and  it  is  a  general  and  well  settled  principle, 
that  whenever  a  trustee  or  agent  deals  on  his  own  account  and  for  his  own 
benefit  with  the  subject  entrusted  to  his  charge,  he  becomes  chargeable  with 
the  purchase  as  a  trustee.   There  will  be  equally  a  resulting  trust  when  the 
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cii*p.xyT. 

Custom,  ne- 
gatiring  the 
ooctrinA  of 
reraltiDg 
trusts,  is  bad 

Pajmeni  of 
coDsidera- 
tion  mar  be 
proved  hj 
parol  tn- 
denoe. 


A  manorial  custom  that  a  nominal  purchaser  of  copy- 
holds shall,  notwithstanding  the  doctrine  of  resulting 
trusts,  take  beneficially  unless  the  trust  is  mentioned  on 
the  rolls  of  the  manor,  is  a  bad  custom.(A) 

For  the  purpose  of  raising  a  resulting  trust,  the  mode 
in  which  the  consideration  has  been  paid  may  be  proved 
by  parol  evidence,  either  during  the  life  of  the  nominal 

(A)  See  Lewis  v.  Lane,  2  M7I.  &  K.  449,  over-raling  Edwards  v.  Pidd, 
3  Madd.  237. 


purposes  for  which  an  estate  has  been  conveyed  fail  by  accident  or  other- 
wise, either  in  whole  or  in  part,  if  a  surplus  remains  after  the  purposes  of 
the  trust  are  satisfied." 

It  is  a  general  rule,  that  if  an  estate  be  purchased  in  the  name  of  one 
person,  and  the  price  paid  with  money  belonging  to  another,  it  will  be 
subject  to  a  trust  for  him  by  whom  the  money  was  advanced,  even  with- 
out a  declaration  to  that  effect.    Such  resulting  interest  may  be  sold  on 
execution,  and  the  legal  title  thereby  transferred  to  the  purchaser,  by  vir- 
tue of  the  29  Char.  II.  c.  3,  of  which  the  4th  section  of  the  New- York 
Statute  of  Uses  is  a  copy.    1  N.  Y.  R.  S.  74 ;  3  John.  Rep.  216 ;  see  also 
HfChdre  v.  M'Cowen,  4  Desau.  491 ;  Perry  v.  Head,  1  A.  K.  Marsh.  47; 
Letcher  v.  Letcher's  heirs,  4  J.  J.  Marsh.  592  \  EUioU  v.  Armstrong,  2  Blackf. 
Rep.  198 ;  Jenison  v.  Graves,  ib.  440 ;  Doyle  v.  Sleeper,  1  Dana,  536;  Boyd 
V.  McLean,  1  John.  Ch.  Rep.  582 ;  Botsford  v.  Bwrr,  2  John.  Ch.  Rep.  409; 
10  Paige's  Rep.  193;  ib.  249;  ib.  504;  Guthrie  v.  Gardner  and  wife,  19 
Wend.  Rep.  414.    If  the  money  be  advanced  by  the  father,  and  the  con- 
veyance taken  in  the  name  of  a  child ;  or  by  a  husband,  and  taken  in  the 
name  of  the  wife,  in  each  case  it  will,  in  the  first  instance  be  deemed  an 
advancement  to  them,  and  not  a  resulting  trust,  subject,  however,  to  ex- 
planation.   Ib.;  11  John.  Rep.  96;  Page  v.  Page,  8  N.  H.  Rep.  187. 
Resulting  trusts  are  created  in  two  ways — 1st,  when  the  purchaser  pays 
the  price  out  of  his  money,  and  takes  a  deed  in  the  name  of  another ; 
2nd,  when  a  trust  has  been  declared  of  but  part  of  the  estate,  from  which 
the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  resi- 
due.   Kisler  v.  Kisler,  2  Watts'  Rep.  323.    It  is  essential,  in  order  to  bring 
a  trust  of  this  sort  within  the  proviso  of  the  statute,  that  it  arise  upon 
a  conveyance  of  real  estate.     For  the  proviso  is  confined,  in  express 
terms,  to  trusts  arising  upon  conveyances.    Therefore,  if  A.  pay  B.  for  * 
tract  of  land,  and  B.  agree  to  hold  the  land  in  trust  for  A.  in  such  a  case, 
the  trust  is  not  within  the  meaning  of  the  proviso,  because  it  is  not  a  tni^ 
arising  upon  a  conveyance.    Jackson  v.  Seelye,  16  John.  Rep.  199-  ^ 
is  also  essential  that  the  purchase-money,  when  paid,  should  have  becB 
the  money  of  him  who  sets  up  the  trust.    If  A.  take  a  conveyance  of  laud 
in  his  own  name  from  B.,  and  pay  the  purchase-money,  and,  by  a  subse- 
quent agreement,  receive  the  purchase-money  from  C.  and  agree  to  hoM 
the  land  in  trust  for  C,  this  is  not  a  trust  within  the  proviso  of  the  statnre, 
because  it  is  not  a  trust  arising  by  the  conveyance.    Stere  v.  Slere,  5  John- 
Ch.  Rep.  1 ;  Botsford  v.  Burr,  2  ib.  405. 
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purchaser,  or,  according  to  the  weight  of  authority,  after  ^*p-  ^^' 
his  decease  ;(i)  though  whether  it  can  prevail  against  a 
direct  Menial  in  his  answer  seems  to  be  doubtful  ]{k)  and  [*4371 
it  will,  in  any  case,  be  received  with  great  caution :  nor 
can  it  be  received  to  prove  that  a  person  who  has  paid 
for  the  estate  with  his  own  money,  and  taken  a  convey- 
ance in  bis  own  name,  was,  in  fact,  the  agent  of  another ;(/) 
or  to  raise  a  resulting  trust  in  favor  of  a  vendor  who  has 
conveyed  the  estate  without  receiving  the  purchase- mo- 
ney ;  even  although  there  be  parol  evidence  to  show  that 
the  transaction  was  really  a  conveyance  in  trust,  and  not 
a  sale.(m)  But  where  such  evidence  is  received  it  need 
not  be  confied  to  the  direct  fact  of  payment :  for  instance, 
evidence  of  the  poverty  of  the  nominal  purchaser  has  been 
allowed  in  proof  of  the  impossibility  of  his  having  paid 

for  the  estate.(n) 

And  parol  evidence  is  admissible  to  prove  that  what  cooTeyanca 

•^  '^  maybe 

purports  to  be  an  absolute  conveyance,  was,  in  fact,  a  '^^^  ^  ** 
inortgage.(o) 

■ 

As  a  general  rule,  no  resulting  trust  arises  when  the  Butjpnma 
conveyance  is  taken  in  the  name  of  a  child,(p)  grand-Vno'tmuit. 
child(5r)  (if  the  father  be  dead,)(r)  or  wife(5)  of  a  sole(/)  p^^^**^% 
purchaser ;  or  in  the  names  of  several  children,  either  orchua. 
alone(t^)  or  associated  with  the  wife:{w)  and  the  rule    , 
seems  to  include  illegitimate  children,  if  recognized  as 

(t)  Sir  Thomas  Peechy's  Case,  Sug.  910;  LenchY.  Lench,  10  Ves.  511, 
517 ;  2  Mad.  Ch.  Pr.  141, 3rd  edit. 

(i)  Sug.  909. 

(0  BarOeU  y.  PickersgiU,  I  Cox,  15. 

(m)  Leman  r.  Whitley,  4  Ross.  423 ;  Sir  E.  Sugden  pats  a  qoaBty  to  this 
case,  Sag.  911. 

(»)  WUUsv.  mttt5,2Alk.71. 

(p)  Cripps  V.  Jee,  4  Bro.  C.  C.  472. 

(p)  Mumma  v.  Mamma,  2  Vern.  19;  Oreyv.  Orey,  2  Sw.  594;  Sid- 
mouth  v.  Sidmouth,  2  Beav.  447. 

{q)  See  KUpin  v.  KUpin,  1  Myl.  &  K.  520 ;  Ltryd  v.  Read,  1  P.  Wms. 
607. 

(r)  Eln-and  v.  Dancer,  2  Ch.  Ca.  26. 

(5)  CnaisUrv.  Hewer,  S  Yes.  199. 

It)  See  Finehy.  Finch,  15  Ves.  51. 

(tt)  S.C.,  ib.  43 ;  Murless  v.  Franklin,  1  Sw.  13. 

(w)  Back  V,  A7idretDS,2YeTn.  120. 
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ch>p.  xvT.  gmjjj  .^^j  j^jj^  persons  to  whom  the  purchaser  has  placed 
[*438J      himself  in  loco  parentis  ;(y)  'and  adult(z)  as  well  as  iu- 
fant,  and  male  as  well  as  female  children ;  and  to  extend 
to  purchasers  by  a  female  as  well  as  by  a  male  ancestor 
or  quasi  ancestor  :(a)  but  not  to  purchases  in  the  name 
of  a  parent,(6)  brother,(c)  or  other  remoter  relative, 
the^ureha^       -^^^f  although  the  point  was  otherwise  decided  by 
b^'ai^in^    Lord  Hdrdwickey{d)  it  seems  to  be  the  better  opinion(«) 
"^'^'        that  the  same  rule  will  prevail,  when,  upon  a  purchase 
Sm  take"*'  ^y  ^  father,  the  conveyance  is  taken  in  the  joint  names  of 
n^vSj'.        himself  and  his  child ;(/)  so,  in  the  case  of  copyholds, 
.  the  children  take  benficially,  alttiough  they  are  named  to 
take  in  succession  after  the  father  ]{g)  so,  on  a  purchase 
by  a  husband  in  the  joint  names  of  himself  and  his  wife, 
the  latter  surviving  will  take  beneficially , -(A)  so,  if  a 
stranger's  name  be  also  inserted,  he  will,  it  appears,  take 
as  a  trustee  for  the  children  or  wife,  (as  the  case  may 
be.)(i) 
tiJn?&or     B"t  although,  where  property  is  purchased  in  the  name 
mem  mJv^  of  a  wifc  or  child,  the  purchase  is  prima  facie^  an  ad- 
^.tompora.  vancement,  still,  tlie  relation  between  the  parties  is  only 
3kian-       evidence  of  the  intention  of  the  purchaser  to  advance  the 
'  9       nominee :  which  evidence  may  be  rebutted  by  other  evi- 
[•439]      dence  manifesting  a  contrary  intention.    That  *cotempo- 

(jc)  See  Beckford  v.  Btckfard,  Loft.  490 ;  and  see  1  Myl.  &  K.  512. 

(y)  See  Ebrand  v.  Dancer,  2  Ch.  Ca.  26 ;  Currant  v.  Jago,  1  Col.  261 ; 
a  person  may  stand  in  loco  parentis  to  a  child  liiring  and  maintained  bj 
his  father ;  Powys  v.  Mansfield,  3  Myl.  &,  Cr.  359 ;  Pywi  v.  Locker,  5  Myl 
&  Cr.  29. 

(z)  Greyy,  Grey,  2  Sw.  594;  Sidnumtkr.  Sidmoutk,  2  Bear.  456. 

{a)  See  Loyd  v.  Read,  1  P.  Wms.  607. 

lb)  See  Orey  v.  Grey,  2  Sw.  598. 

(c)  Maddison  v.  Andrew,  1  Ves.  57,  see  p.  61 ;  Skeats  y.  Skeais,  2  Y. 
&  C.  C.  C.  9. 

{d)  Stileman  v.  Ashdown,  2  Atk.  477,  see  p.  480. 

le)  See  Sag.  916. 

(/)  Scroope  v.  Scroope,  1  Ch.  Ca.  27 ;  Back  v.  Andrews,  2  Vem.  120. 

(jg)  Dyer  v.  Dyer,  2  Cox, 92 ;  Skeats  y.  Skeats,2  Y.  &C.  C.  C.  9,  over- 
ruling Dickenson  v.  Shaw,  1  Wat.  Cop.  222. 

(A)  See  Dummer  v.  Pitcher,  2  Myl.  db  K.  262;  and  2  Vem.  120,  683. 

(i)  Lamplugh  v.  Lamplugh,  1  P.  Wms.  Ill;  Crabb  r.  Crabb,  1  Myl. 
&.  K.  511 ;  and  see  1  Myl.  6l  K.  542 ;  see  however  Skeats  v.  Skeals,  uiL 
^upra. 
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raneous  acts(A)  and  even  cotemporaneous(Z)  declarations  ^*p-  ^^^ 
of  the  purchaser,  may  amount  to  such  evidence,  has  been 


often  decided)(m)  but  subsequent  acts  and  declarations  SJii™Jt 
of  the  purchaser  are  not  evidence  to  support  the  trust :  JSJa^M'of 


although  subsequent  acts  and  declarations  of  the  nomi  ^u^o? 
nee  may  be  so :  but,  generally  speaking,  we  are  to  look  ^ 
at  what  was  said  and  done  at  the  time.(n) 

Thus,  where  a  copyholder,  upon  taking  a  purchase  in  SmpoSiM?" 
bis  son's  name,  at  the  same  court  surrendered  it  to  the  ^cumBtan. 
use  of  his  own  will  ;(o)  or,  taking  a  purchase  in  the  joint  *^ 
names  of  himself  and  two  sons,  at  the  same  court  took  a 
license  to  lease  for  seventy  years,(p)  it  was  held  to  be  no 
advancement.     So,  where  the  purchase  is  made  with 
some  particular  object,  as  to  sever  a  joint-tenancy.(5r) 
But  the  general  presumption  in  favor  of  advancement 
cannot  be  negatived  or  qualified  by  transactions  relating 
to  other  estate8.(r) 

In  the  case  of  a  child,  it  is  a  material  circumstance  that  Morad- 
a  provision  has  been  previously  made  for  him ;  but  this  ^y^^ 
is  far  from  being  decisive.(5)    In  the  older  case8(^)  it  was  n^^*- 
held  that  the  child,  if  already  fully  advanced,  could  not 
take  ;[1]  but,  as  observed  by  Eyre,  L.  C.  B.,(w)  "  the  father 


(k)  See  Prankerd  v.  Prankerd,  1  Sim.  db  St.  1. 

(f)  OTpreviottS]  see  1  Mjl.  d&  K.  539. 

(ffi)  3  Bea7.  455 ;  and  see  KUpin  v.  KUpin,  1  Myl.  d&  K.  520,  ITf^ere 
the  declarations  were  made  verbally  to  the  purchaser's  solicitor. 

(n)  Sidmouih  v.  Sidmouth^  2  Beav.  447,  see  p.  455 ;  and  see  1  Myl.  &* 
K.  532,  and  1  Coll.  267. 

(p)  Prankerd  v.  Prankerd^  1  Sim.  db  St.  1. 

(ji)  8mfi  y.  Davis,  8  East,  354,  n. 

{q)  fihig.  915,  citing  Baylis  v.  Newtouy  2  Vern.  28. 

(r)  MurUss  v.  JPranklin,  1  Sur.  see  p.  19. 

(5)  Per  Lord  Brougham,  1  Myl.  &  K.  542. 

(0  See  EUioiY.  ElUat,2  Ch.  Ca.  231,  A.  D.  1677;  Orey  v.  Cfrey,  2  Sw. 
600,  decided  A.  D.  1677 ;  and  see  Sag.  913. 

(u)  See  Dyer  y.  Dyer,  2  Cox,  94. 

[1]  "  There  is  generally,  says  Kent,  (4  Kent's  Com.  417,)  "  In  the  sta- 
tute laws  of  the  several  states,  a  provision  relative  to  real  and  personal 
estates  similar  to  that  which  exists  in  the  English  statute  of  distribution, 
concerning  an  advancement  to  a  child.  If  any  child  of  the  intestate  has 
been  advanced  by  him,  by  settlement,  either  out  of  the  real  or  personal 
estate,  or  both,  equal,  or  superior,  to  the  amount  in  value  of  the  share  of 
such  child  which  would  be  due  from  the  real  and  personal  estate,  if  no 


^l 


«f* 
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Chap.  xvL  jg  jjjg  j^jjjy  judge  as  to  the  question  of  a  son's  provision: 
the  distinction  therefore  of  the  son  being  provided  for  or 
not,  is  not,  very  solidly  taken  or  uniformly  adhered  to  :" 

[*440J  and  it  *has  been  observed  by  Lord  Eldofi  that  "  the  pre- 
sumption of  advancement  in  favor  of  a  child  is  not  to  be 
frittered  away  by  nice  refinement."(tr)    At  any  rate,  it 

(«)  See  15  Ves.  50. 

such  advancement  had  been  made,  then  such  child  and  his  descendants, 
are  excluded  from  any  share  in  the  real  or  personal  estate  of  the  intestate. 
But  if  such  advancement  be  not  equal,  then  the  child  and  his  descendants 
are  entitled  to  receive,  from  the  real  and  personal  estate,  sufficient  to  make 
up  the  deficiency,  and  no  more.  The  maintenance  and  education  of  a 
child,  or  the  gift  of  money,  without  a  view  to  a  portion,  or  settlement  in 
life,  is  not  deemed  in  advancement.  This  is  the  provision  as  declared  in 
the  New  York  revised  statutes,  and  it  agrees  in  substance,  with  that  in 
the  statute  laws  of  the  other  states.  The  basis  of  the  whole,  is  the  pro- 
vision in  the  statute  of  distribution  of  22  and  23  Charles  2 ;  though  there 
are  a  few  shades  of  difference  in  the  local  regulations  on  the  subject 
The  statutes  in  Maine,  Vermont  and  Massachusetts,  have  mentioned  the 
requisite  evidence  of  the  advancement ;  and  it  is  to  consist  of  a  declara- 
tion to  that  effect,  in  the  gift  or  grant  of  the  parent,  or  of  a  charge  in 
writing  to  that  effect,  by  the  intestate,  or  of  an  acknowledgment,  in 
writing,  by  the  child.  The  provision,  in  those  states,  and  in  Kentucky,  a^ 
plies  equally  to  grandchildren ;  whereas,  the  language  of  the  provisioD, 
is,  generally,  in  the  other  states,  like  that  in  the  statute  of  distributioD, 
confined  to  an  advancement  to  the  child  of  the  parent  It  is  declared  in 
New  York,  that  every  estate  or  interest,  given  by  a  parent  to  descendant^ 
by  viitue  of  a  beneficial  power,  or  of  a  power  in  trust,  with  a  right  of  se- 
lection, shall  be  deemed  an  advancement  In  New  Jersey,  the  statute 
uses  the  word  i»ife,  which  is  a  word  of  more  extensive  import  than  the 
word  child ;  though  children,  as  well  as  issue,  may  stand  in  a  collectiTe 
sense,  for  grandchildren,  when  the  justice  or  reason  of  the  case  requires 
it  It  would  have  been  better  however,  if  the  statutes  on  this  subject,  had 
been  explicit,  and  not  have  imposed  upon  courts  the  necessity  of  extend- 
ing, by  construction,  and  equity,  the  meaning  of  the  word  child,  so  as  to 
exclude  a  grandchild  who  should  come  unreasonably  to  claim  his  distri- 
butive share,  when  he  had  already  been  sufficiently  settled,  by  advance- 
ment. In  some  of  the  states,  as  in  Virginia,  Kentucky,  Alabama,  and 
Missouri,  there  is  a  special  provision,  that  the  child  who  has  received  his 
advancement,  in  real  or  personal  estate,  may  elect  to  throw  the  amount 
of  the  advancement  into  the  common  stock,  and  take  his  share  of  the  es- 
tate descended,  or  his  distributive  share  of  the  personal  estate,  as  the  case 
may  be  ;  and  this  is  said  to  be  bringing  the  advancement  into  hoUkftt^ 
and  it  is  a  proceeding  which  resembles  the  coUaiion  bonorum^  in  the  civil 
law.  I  do  not  find,  this  privilege  of  election  conceded  by  the  laws  of  the 
other  states  to  the  child  who  has  been  advanced ;  and  there  is  nothing 
which  would  appear  to  render  the  privilege  of  any  consequence.*' 
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appears  that  an  advancement  which  is,(ar)  or  which  the  c'»>r«  xvi. 
parent  considers  to  be(y)  only  in  part,  will  not  rebut  the 
presumption  of  advancement :  a  reversion  expectant  on 
a  life  estate,  is  prima  facie  only  a  part  advancement.(z) 

A  subsequent  parol  admission  by  a  child  that  he  holds  Br  what 

*  *  '  ButMequent 

only  as  trustee,  may  rebut  the  presumption  in  favor  of  *cui«>^«'- 
advancement  ;(a)  but  the  fact  that  the  child,  even  al- 
though adult,  allows  the  parent  to  take  and  keep  posses- 
sion,(6)  is  insulScient ;  nor  is  the  result  altered  by  the 
child  actively  assisting  the  parent  in  taking  the  profits  ; 
as,  in  the  case  of  a  purchase  of  stock  in  the  child's  name, 
by  his  executing  a  power  of  attorney  for  the  father  to  re- 
ceive the  dividends  ;(c)  or  by  money  being  subsequently 
laid  out  on  the  property  by  the  parent.(rf) 

But  although,  as  already  noticed,  no  subsequent  act  on  Eiecuon. 
the  part  of  the  purchaser  can  affect  the  rights  of  the  no- 
minee, if  the  presumption  in  favor  of  advancement  has 
once  arisen,  yet  a  clear  devise  to  another  of  the  estate  will 
raise  a  case  of  election  against  the  nominee.(e) 

And  where  the  father  of  a  family  has  allowed  money 
of  his  own  to  be  invested  in  the  purchase  of  an  estate, 
along  with  other  moneys  subject  to  the  trusts  of  his  mar-' 
riage  settlement,  it  will  require  very  strong  evidence  of 
intention  to  show  that  he  did  not  intend  it  as  an  advance- 
ment.(/)  ^#441j 

•A  purchase  in  the  name  of  a  child,  or,  it  is  conceived,  Purchaaes 
a  wife,  whether  solely  or  jointly  with  the  purchaser,  is  not  SJ^^^SJJ** 
within  the  27  Eliz. ;  and  it  seems  to  be  the  better  opinion  ^%^^5 
that,  except  in  cases  of  actual  fraud,  such  a  purchase  is  '****'•• 
not  within  the  13  Eliz.(g') 

(x)  Grey  v.  Oreyy  2  Sw.  600. 

(y)  Eedington  r.  Redington,  3  Ridg.  P.  C.  106,  see  p.  191. 
{z)  Lamplugh  v.  Lamplughj  1  P.  Wms.  111. 
(a)  See  2  Beav.  455 ;  Seamn  v.  Seawin,  1 Y.  &  C.  C.  C.  65. 
lb)  See  EUiot  y.  EUiot,  2  Ch.  Ca.  231 ;  Grey  v.  Grey,  2  Sw.  600;  and 
see  2  Beav.  456. 

(c)  Sidmauth  v.  Sidmoulhy  2  Beav.  see  p.  456. 

(d)  Mumma  Y.  Mumma,  2  Vem.  19. 

le)  Dummer  v.  Pitcher,  5  Sim.  35 ;  2  Myl.  &.  K.  262. 
(/)  Ouseley  v.  AnstnUheTj  10  Beav.  462. 
(£)  Sug.  916, 917. 
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Chap.  XVI.  And  even  upon  a  purchase  in  the  name  of  a  stranger, 
On  purchu  cleai  psLTol  OX  Other  evidence  is  admissible  to  rebut  the 
■irancer.  prcsumptioa  in  favor  of  a  resulting  trust ;  and  lo  show 
be"ShSu5d  ^^*^  either  as  respects  the  whole  or  part  of  the  land,  or 
evXnM.     ^^®  interest  therein,  the  purchaser  intended  the  nominee 

to  take  beneficially. (A) 
JiS^wuh       Where  trustees  for  the  purchase  of  land,  lay  out  the 
w'oiJSS'^"^  trust  moneys  and  take  the  conveyance  in  their  own  names, 
mih"m!^    the  cestuis  que  trusty  in  order  specifically  to  claim  the 
lands  must,  of  course,  prove  that  they  were  purchased 
tfi^pli^'    with  the  trust  moneys ;  this  may  be  proved  either  by  di- 
mooay.        ^^^^  evidence,  as  where  trust  money  was  paid  to  a  trustee 
by  a  cheque,  which  was  next  day  paid  over  by  him  in 
part  payment  for  the  e8tate,(t)  or  by  mere  parol  evidence 
of  declarations  by  the  trustees ;  but  these,  in  the  absence 
of  corroborating  circumstances,  will  be  received  with  great 
caution.(A?)    The  presumption,  however,  is,  that  a  pur- 
chase made  by  a  trustee,  whose  duty  is  so  to  invest  trust 
money,  has  been  made  in  execution  of  the  trust(/)    And 
where  a  trustee  paid  in  trust  moneys,  (applicable  to  be 
invested  in  the  purchase  of  real  estate,)  and  moneys  of 
his  own  to  his  general  account  at  his  bankers',  and  then 
bought  real  estate,  and  paid  for  it  by  a  cheque  on  his 
bankers,  the  court  held  that  such  payment  was  made  out 
f«4421      of  that  part  *of  the  moneys  standing  to  the  general  acr 
count,  which  it  was  proper  so  to  apply ;  i.  e^  the  trust 
moneys.(m)[I] 

(A)  Sec  Maddison  v.  Andreio,  1  Ves.  S.  57, 61 ;  Lbyd  v.  SpiUet,  9  Atk. 
1-18 ;  iMne  y.  DighUm,  Amb.  409  ;  Benbow  v.  Townsend^  1  Myl.  db  K.506, 
510. 

(i)  Price  v.  BldkemorCy  6  Beav.  507. 

Ik)  Sug.  919. 

(l)  Ibid. ;  jyench  V.  Harrison^  17  Sim.  111. 

(m)  Manningford  v.  Toleman^  1  Coll.  670,  see  p.  G74. 

[1]  If  a  trustee  or  executor  purchases  estates  with  his  trust  money  or 
assets,  and  take  the  conveyance  in  his  own  name,  without  the  trust  ap- 
pearing on  the  face  of  the  deeds,  the  estates  will  not  be  liable  to  the  trusts, 
although  he  die  insolvent,  unless  the  application  of  the  purchase-money 
can  be  clearly  proved.  And  the  same  principle  applies  to  a  purchase  by 
a  husband  with  trust  money  belonging  to  his  wife  of  which  he  may  have 
obtained  possession  from  the  trustee,  whether  with  or  without  the  wile's 
consent  \  or  to  a  purchase  by  an  agent  or  steward,  with  moneys  remitted 
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And  where  trast  moneys  are,  in  breach  of  trust,  in-  ^^p-  ^^'- 
vested  in  the  purchase  of  real  estate,  the  cestuis  que  trust  ii  a"bread? 
have  the  option  of  proceeding  either  for  the  money  or  tJie  eiituSque 
estate;  or  for  a  proportionate  part  of  the  estate,  if  the  ciSL^mj 
trust  fund  formed  only  a  part  of  the  consideration  mo- 
ney.(n) 

(»)  See  AU,-aen,  v.  CarporaUan  of  Newcastle,  5  Beav.  307;  12  01.  & 
Fin.  403.  Ab  to  when  a  pnrchase  is  considered  to  be  in  performance  of  a 
covenant  to  settle  land,  see  Sug.  920,  and  cases  cited ;  and  also  the  late 
case  of  Ez  parte  Poole  re  Byrnes y  11  Jar.  1005.  As  to  merger  of  charges, 
as  between  the  real  and  personal  representatives  of  the  incumbrancer,  on 
his  purchasing  the  estates,  see  Hood  v.  PMUipSy  3  Beav.  513. 

him  by  his  principal.  See  Methodist  Epis.  Church  v.  Jaques^  1  John.  Ch. 
Rep.  450.  In  the  old  cases,  courts  of  equity  were  much  more  strict  in  the 
proof  they  addmltted  of  the  application  of  the  money  than  they  now  are ; 
but  it  was  always  very  clear,  that  upon  sufficient  proof  of  the  trust  money 
having  been  laid  out  in  the  porchaae  of  the  estate,  a  trust  would  result  and 
be  decreed  accordingly.  See  Wallace  v.  Duffield,  2  Serg.  d&  Rawle  Rep.  527. 
Parol  evidence  is,  in  these  cases,  admissible,  either  in  the  life  time,  or  aAer 
the  decease  of  the  trustee ;  but  unless  there  are  corroborating  circum- 
stances, as  a  writing  under  the  trustee's  hand  stating  the  application  of  the 
money,  or  the  inability  of  the  trustee  to  make  the  purchase  with  other  funds, 
mere  parol  evidence  of  declarations  supposed  to  be  made  by  the  purcha- 
ser, will  be  received  with  great  caution.  See  Botsford  v.  BiMTTy  2  John.  Ch. 
Rep.  412 ;  2  Serg.  &  Rawle,  527.  Where  a  trustee  or  agent  is  bound  by 
the  trust  to  lay  out  the  money  in  land,  if  he  lay  it  out  accordingly,  it  will 
be  presumed  to  have  been  done  in  execution  of  the  trust.  And  where  an 
executor  of  a  mortgagee  for  a  term  of  years  purchased  the  equity  of  re- 
demption in  fee,  for  a  small  sum,  in  his  own  name,  and  for  his  own  benefit, 
he  was  held  to  be  a  trustee  of  the  fee  for  the  benefit  of  his  testatorS  estate.  , 

But  if  a  trustee  has  considered  himself  entitled  to  the  trust  money  for  his 
own  benefit,  no  presumption  can  be  raised,  in  opposition  to  this  fact,  that 
he  intended  any  lands  he  may  have  bought  with  the  trust  money  to  be 
subject  to  the  trust.  A  man  on  his  marriage,  contracted  to  assure  all  such 
personal  estate  as  he  should,  during  the  joint  lives  of  him  and  his  wife  be 
possessed  of  upon  certain  trusts.  He  purchased  a  real  estate,  for  which  he 
pajd  partly  out  of  his  own  monies,  and  partly  out  of  monies  borrowed  on 
his  personal  security.  It  was  insisted  that  the  real  estate  was  bound  by  the 
trusts ;  but  Lord  Eldon  determined  that  it  belonged  to  the  heir,  but  charged 
for  the  benefit  of  the  persons  claiming  under  the  trust,  with  the  purchase- 
money  paid  by  the  husband  out  of  his  own  funds,  and  lasting  improve- 
ments on  the  estate ;  and  also  with  the  money  borrowed  which  he,  in  his 
life  time,  paid  ofif  out  of  his  personal  estate,  and  the  estate  was  held  the 
primary  fund  for  payment  of  the  money  borrowed.  In  this  case,  it  will  be 
seen  that  the  application  of  the  settled  fund  was  clearly  traced  for  all  the 
husband's  personal  estate,  was  bound  by  the  settlement ;  and  the  only  ques- 
tion was,  whether  the  cestu/i  qu£  trust  should  have  the  estate,  or  the  trust 
fund  laid  out  in  the  purchase  by  it.    See  Oibsan  v.  Cooke,  1  Met.  Rep.  75. 
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Chap.  XVIT. 

•CHAPTER  XVII. 

REMEDIES  AT  LAW  FOR  BREACH  OF  CONTRACT. 

1.  Purchaser's  remedies  against  vendor. 

2.  Vendor's  remedies  against  purchaser. 

3.  PlairUiff  how  far  bound  to  perform  his  peart  of 
agreement  before  the  action. 

4.  As  to  the  agreement — how  far  affected  by  parol  evi- 
dence. 

6.  Production  of  when  compelled. 

6.  Grounds  of  defence — the  agreement  being  admitted. 

7.  Action^  when  restrained  in  equity. 

8.  General  matters  relating  to  the  action. 

(1.)  We  have,  in  the  preceding  pages,  discussed  those 
matters  which  have  appeared  most  natnrally  to  present 
themselves  for  consideration,  in  cases  where  an  ordinary 
contract  between  vendor  and  purchaser  is  perfected  in  the 
usual  way  by  conveyance  of  the  estate  and  payment  of 
the  purchase-money ;  without  the  course  of  events  being 
disturbed  by  litigation,  either  actual  or  threatened,  between 
•  •  '  the  parties.  It  remains  to  consider  the  respective  rights 
tind  liabilities  of  the  parties,  and  their  representatives,  in 
cases  where  either  party  disputes  the  validity  of  the  con- 
tract, or,  on  other  grounds,  refuses,  neglects,  or  is  unable 
to  perform  it ;  and  how  such  rights  and  liabilities  are 
varied  by  the  circumstance  of  the  sale  being  made  under 
a  decree  or  order  of  a  court  of  equity, 
vandorin         Where  there  is  default  on  the  part  of  the  vendor,  the 

default,  pur-  , 

^JhTof       purchaser,  as  a  general  rule,  may  either  rescind  the  *cod- 

f»Xiki      ^^^^  ^^^  ^^®  ^^^  ^^®  deposit,  as  for  money  had  and  re- 

'-       ^      ceived ;  or  may  affirm  the  contract,  and  sue  for  damages 

upon  the  ground  of  its  non-performance  ;(a)  adding  the 

common  money  count  in  respect  of  the  deposit  (if  any  has 

(a)  See  Moses  v.  Macferlan,  2  Burr.  1011,  and  Duick  v.  Warren,  that 
cited ;  JFVirrer  v.  Nigktingal,  2  Esp.  639 ;  Squire  v.  7W,  1  Camp.  S93. 
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been  paid  ;)  but  he  cannot,  it  seems,  rescind  the  contract  ^^^-  ^^^' 
if  the  parties  cannot  be  put  in  statu  quo,^l]  as  where, 
upon  an  agreement  for  a  lease,  the  intended  lessee  has 
been  in  possession  and  enjoyed  part  of  the  term.(6)[2] 

Where  the  contract,  not  being  under  seal,  has  been  en-  Agents  may 
terea  mto  by  an  agent,  the  pnncipal  may  sue  upon  it  in  •««*»  **»•»• 
his  own  name  ;(c)  unless  the  agent  be  specially  described 
or  referred  to  in  the  contract,  in  terms  inconsistent  with 
the  idea  of  agency  ;(c{)  so,  also,  a  purchaser  who  has  paid 
the  deposit  through  an  agent,  can  sue  for  it  in  his  own 
name,aIdiough  the  fact  of  the  agency  were  undisclosed  ;(e) 
and,  upon  similar  principles,  it  has  been  held  that  a  nom- 

(3)  See  Bu/nt  v.  Silk,  5  East,  449 ;  and  a  like  deoision  has  been  recently 
come  to  where  possession  had  been  taken  nnder  a  contract  for  sale  of  the 
fee  simple:  Blackburn  r.  Smiik,  2  Ezch.  R.  783 ;  but  see,  anUra,  on  the 
special  wording  of  the  agreement,  Wrigkt  v.  Calls,  13  Jar.  1056,  C.  P. ; 
but  mere  depreciation  of  the  property  is  no  defence,  if  the  purchaser  has 
not  had  possession :  Wilkinson  v,  Lloyd,  7  GL  B.  27. 

(OSee  5  M.  &  Sel.  388,391 ;  Bigginsv.  SentoTySMee.  &W.8ee844; 
Humphrey  v,  Ducas,  S  Car.  &  K.  158. 

(d)  See  Bumble  y.  Bwnter,  12  Gt.  B.  310,  where  the  agent  was  described 
as  "  owner." 

(0  Duk€  of  Norfolk  v.  Worthy,  1  Camp.  337. 

[  1  ]  For  if  it  be  rescinded  at  all,  it  must  be  rescinded  in  toto. 

[2j  The  right  to  disaffirm  the  agreement  is  in  some  cases  of  great  impor- 
tance. If  an  agent  enter  into  an  agreement  on  behalf  of  his  principal,  but 
on  the  face  of  the  agreement,  the  agent  appears  to  be  the  real  purchaser, 
andissoconsideredbythe  vendor,  yet  if  the  purchaser  actually  pay  the 
deposit,  although  through  the  medium  of  his  agent,  and  the  vendor  do  not 
complete  his  engagement,  so  that  the  contract  is  rescindable,  the  purchaser 
himself  may  maintain  an  action  for  recovery  of  the  deposit,  which  will  be 
considered  as  money  received  by  the  vendor  to  the  use  of  the  real  purchaser. 
But  if  a  man  enter  into  a  contract  expressly  as  agerUfor  a  third  person,  al- 
though really  for  his  own  benefit,  and  the  other  party  has  no  notice  that  the 
supposed  agent  is  the  principal,  the  latter  cannot  maintain  an  action  upon 
the  contract  without  first  disclosing  to  the  other  party  that  he  is  the  princi- 
paL  Although  the  contract  is  under  seal,  and  the  purchaser  might  for  a 
breach  of  the  contract  maintain  an  action  of  covenant,  yet  he  may  also,  if 
he  have  a  right  to  rescind  the  contract,  bring  an  action  for  money  had  and 
received,  to  recover  back  his  purchase-money.  See  1  Sug.  on  Yen.  p.  367 ; 
Weaver  v.  Bentley,  1  Caines'  Rep.  47;  OilleU  v.  Maynard,  5  Johns.  Rep. 
85,  and  note  a,  p.  88  where  the  principal  authorities  are  collected ;  Nelson 
V.  Carrington,  4  Munf.  Rep.  332 ;  AbboU  v.  AUen,  2  Johns.  Ch.  Rep.  519 ; 
Darsey  v.  Jaekman,  1  Serg.  A  Rawle,  42 ;  Bowes  v.  Barker,  3  Johns.  Rep. 
516;  O'Horrav.  Ha/2, 4 Dall.  Rep.  340;  1  Serg.  d& Rawle,  51. 
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Chap.  Tvn.  ]jj^\  agent  cannot  sue,  without  first  disclosing  that  he  is, 
ih  fact,  *the  principal ;(/)  where  an  agent  contracts  ap- 
parently on  his  own  account,  an  miction  on  the  contract 
may  be  brought  against  either  him  or  his  principal  \(g) 
and  if  the  contract  be  under  seal,  the  agent,  although  de- 
scribed as  such,  appears  to  be  personally  liable  ;(A)[1]  bat 
if  it  be  not  under  •seal,  the  agent,  describing  himself  as 
such,  and  naming  his  principal,  is  not  personally  liable 
unless  he  had  no  authority  to  make  the  contract,  or  in 
making  it  exceeded  his  authority  ;(t)  and  even  if  a  per- 
son, without  authority,  contract  in  the  name  of  and  as 
agent  for  another,  it  appears  that  he  cannot  be  sued  oa 
the  agreeihent,  unless  he  be  shown  to  have  been  really 
the  principal;  although  he  may  probably  be  liable  in  an 
action  for  damages  for  the  misrepresentation.(A;)  Where 
money  has  been  properly  received  by  an  agent,  the  action 
to  recover  it  must  be  brought  against  the  principal ;(/)  but 
a  sum  paid  to  an  agent  under  protest,  in  respect  or  a 
wrongful  claim  may,  it  appears,  be  recovered  from  the 
agent(fn) 

In  an  action  for  money  had  and  received,  rescinding  the 
contract,  interest  upon  the  deposit  may,  under  a  late  act, 
be  recovered  from  such  time  as  demand  of  payment  was 
made  in  writing  giving  notice  to  the  vendor  that  interest 


What  pur- 
chaser can 
recorer  in 
action  after 
rescinding 
coatncL 


(/)  Bickerton  v.  BurreU^  5  M.  &  Sel.  383 ;  but  see  the  remarks  of  the 
court  in  Rayner  v,  Chrote,  15  Mee.  &  W.  366. 

(^)  Wiggins  v.  Senior,  8  Mee.  &  W.  844  ;  Jimes  v.  LUiledak,  6  Ad.  & 
E.  486. 

(A)  Appletan  v.  Binks,  5  East,  148. 

(i)  Dofonman  v,  Joftes,  9  Jur.  454,  Exch.  Ch. 

Ik)  Jenkins  v.  Hutchinson,  13  Jur.  763 ;  18  L.  J.  274,  Ql  B. 

(/)  Duke  of  Norfolk  v.  Worthy,  I  Camp.  337,  and  Edden  v.  Read,  3  Camp. 
339 ;  Bamfordv.  ShutOeworth,  11  Ad.  &  E.  926 ;  Bwrley  v.  Baker,  16  Mee. 
A  W.  96 ;  but,  as  we  have  seen  {su/pra  82)  an  auctioneer  is  liable  to  be  soed 
for  the  deposit;  his  character  being  rather  that  of  stakeholder  than  of  a 
mere  agent  of  the  vendor. 

(m)  Smiih  v.  ^eap,  12  Mee.  A,  W.  585. 


[1]  See  Tippets  y.  PToAtfr,  4  Mass.  Rep.  595;  Douvalr.  Craig  et  ai.  i 
Wheat.  Rep.  45;  T^aichery.Dinsmore,bMass.Rep,9&9\  Porsler  v.  Pui- 
ler,  6  Mass.  Rep.  58 ;  Summer  ▼.  Williams,  8  Mass.  Rep.  162 ;  Thayer  v 
WendaU,  I  Gallis.  37 ;  WkUe  y.  Skinner,  13  Johns.  Rep.  307. 
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would  be  claimed  from  the  date  of  the  demand  imtil  pay-  ch*p-  ^^p- 
meQt;(n)  but  it  does  not  appear  to  be  otherwise  recover- 
able.(o)  Of  course,  the  purchaser  can  make  no  claim  in 
respect  of  any  increase  in  the  value  of  the  estate ;  and  it 
would  seem,  upon  principle,  to  be  equally  clear  that  he 
cannot  be  prejudiced  by  any  diminution  it  its  value ;  al- 
though some  old.  authorities  leave  the  point  doubtful.(p) 

In  an  action  for  damages,  affirming  the  contract,  the  whathe 
purchaser,  if  the  contract  be  proved  to  have  been  binding  inaction 
*upon  the  vendor,  can,  (under  special  counts,)  recover  his  foundfldon 
expenses  of  investigating  the  title,(jr)  of  searching  for  in-     [M461 
cnmbrances,  and  comparing  the  abstract  with  the  deeds,(r) 
of  preparing  the  conveyance,  (if  the  sale  go  off  by  reason 
of  a  concealed  incumbrance,X^)  and  interest  upon  his  de- 
posit,(/)  and  upon  the  residue  of  his  purchase-money,  if 
lying  idle  ](u)  and  he  may  recover  the  deposit  itself  under 
a  common  money  count :  nor  will  a  court  of  equity,  pend- 
ing a  suit  by  the  vendor  for  specific  performance,  grant 
an  injunction  to  restrain  an  action  for  the  deposit,(u7)  un- 
less the  vendor  consent  to  its  coming  into  court  ;(:r)  but 
he  cannot  recover  expenses  incurred  prior  to  the  contract, 
or  the  costs  of  a  survey,(y)  or  of  preparing  a  conveyance,(z) 
(except  under  special  circumstances,)  or  any  allowance 
for  loss  by  selling  out  of  the  funds,(a)  or  for  money  laid 

(»)  See  3  and  4  Will.  IV.  c.  42,  s.  28. 

(o)  rruAling  v.  Sckroeder^  2  Bing.  N.  C.  77. 

Ip)  See  Sag.  256. 

{q)  Including  costs  dne,  but  not  actually  paid  to  his  solicitor^  Richard- 
san  V.  Chosen,  10  CI.  B.  756 ;  and  a  letter  from  the  purchaser's  solicitor  to 
the  vendor's  solicitor  stating  that  unless  certain  evidence  is  supplied,  and 
which  is  not  supplied,  the  purchase  must  go  off,  does  not  affect  the  right 
to  recover  such  expenses ;  HaU  v.  Betby,  5  Scott,  N.  R,  508. 

(r)  Hodges  v.  Lard  Litchfield,  1  Bing.  N.  S.  492. 

(5)  Sug.  427. 

(Jr)  Hodges  V.  Lord  Litchfield,  ubi  supra. 

(u)  Sherry  v.  Oke,  3  Dowl.  P.  349, 361. 

(10)  T\iwnery.  Smith,  A  Jut,  310. 

Iz)  S.  C.  Annesley  v.  Muggridge,  1  Madd.  593. 

(y)  Hodges  V.  Lord  Litchfield,  uH  supra. 

iz)  S.  C. 

(a)  Mureau  v.  T%omhiU,  2  W.  Bla.  1078. 
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Chap.  XVII,  Qut  in  repairs  (6)  or  improvements,(c)  or  the  difference  be- 
tween his  costs  taxed  as  between  party  and  party  and  his 
costs  as  between  solicitor  and  client  in  an  unsnccessAil 
suit  by  the  vendor  for  specific  performance,(«i)  or  the  costs 
of  a  suit  by  himself  (the  purchaser)  for  specific  perfonn- 
anc^  when  the  bill  is  dsmissed  without  costs  on  the  mas- 
f*447J     ter  reporting  against  the  title.(c)[l] 
fo?iSl?S"      *As  a  general  rule,  a  purchaser  is  only  entitled  to  nomi- 
SiiS'Snder  ^^  damages  for  the  loss  of  bis  bargain,  where  the  vendor, 
l^S^S^  through  want  of  title  or  otherwise,(/)  is  bona  fide  (g)  un- 
able to  convey  the  estate  ;(A)  and  where  a  purchaser, 
upon  the  delivery  of  an  abstract  showing  an  apparently 
good  title,  resold  at  a  profit,  and  it  subsequently  appeared, 
on  comparing  the  abstract  with  the  deeds,  that  the  title 
was  defective,  he  was  not  allowed  the  expenses  of  the  re- 
sale ;  there  being  nothing  more  on  the  part  of  the  vendor 
than  negligence  in  the  preparation  of  the  abstract,  and 

(b)  Brett  V.  ElUSy  Sug.  Append.  No.  4. 

(c)  Warthi'ngtony.  WarriTi^tow,  18  L.  J.,  N.  S.,  C.  P.  350. 

(d)  Hodges  v.  Lord  LUchJield^  ubi  supra. 

(e)  Maiden  v.  Fyson,  11  O.  B.  292. 

(/)  See  T)frer  v.  King^  2  Car.  &  K.  149 ;  a  case  of  a  sale  by  an  agent 
after  the  estate  had  been  sold  by  his  principal. 

{g)  See  10 B.C. 416, 421. 

(A)  Flureau  v.  ThornhiU^  vM  supra ;  and  see  Clare  v.  Maynard^  6  Ad. 
&  E.  519. 

[1]  Where  a  vendee  brings  an  action  on  account  of  the  agreement  m( 
having  been  completed,  he  will  be  compelled  to  give  the  vendor  a  partic- 
ular of  every  matter  of  fact  which  he  means  to  rely  upon  at  the  trial,  as 
having  been  a  cause  of  his  not  being  able  to  complete  the  purchase ;  but 
he  is  not  bound  to  state  in  his  particular  any  of  the  objectioDs  in  point  of 
law,  arising  upon  the  abstract.  But  although  the  purchaser  aadgn,  bf 
way  of  special  damage,  that  he  has  incurred  certain  expenses^  yet  he  viB 
not  be  compelled  to  furnish  particulars  of  such  special  damage.  Where 
in  a  single  court  there  were  several  allegations  of  damage,  the  vendor, 
the  defendant,  was  not  allowed  to  select  some  of  the  items  and  pay  the 
money  into  court ;  the  whole  count,  taken  together,  was  in  substance  of 
a  demand  of  unliquidated  damages.  As  the  seller  had  broken  Lis  cob- 
tract  with  the  plaintiff,  the  court  would  help  him  to  pare  down  tiie  de- 
mand, so  as  to  compel  the  plaintif*  to  go  to  trial  at  his  own  risk.  Where 
DO  particular  has  been  obtained,  the  plaintiff  is  not  confined  to  the  obiec- 
tions  which  he  may  have  stated  to  the  defendant,  but  may  take  advaniage 
of  any  other  which  may  entitle  him  to  recover,  as  for  breach  of  the  agree- 
ment.   See  1  Sug.  on  Vend.  p.  269,  and  cases  cited. 
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the  purchaser  himself  being  equally  negligent  in  re-sel-  ^*p-  ^^^ 
ling  before  he  had  tested  its  accuracy.(t)  If,  however, 
there  be  actual  mala  fides  (k)  on  the  part  of  the  vendor,  or 
(it  would  appear,)  if  he  sell  the  estate  under  the  knowledge 
that  he  is  not  in  a  position  to  insure  a  title,  the  case  may 
be  different ;  e.  g,,  where  A.  having  a  mere  agreement  for 
the  purchase  of  an  estate,  sold  it  to  B.,  who  resold  it  at  a 
profit  to  C,  and  then  the  whole  matter  went  off  through 
a  want  of  title  in  the  original  vendor,  it  was  held  that  B.'s 
claim  was  not  to  be  restricted  to  nominal  damages ;(/)  it 
does  not,  however,  appear  upon  what  principle  the  dam* 
ages  were  assessed.(m)[]] 

Upon  the  death  of  the  purchaser,  the  right  to  sue  in  Death  or 
respect  of  any  damages  which  may  have  been  sustained  nghtofac- 
by  his  personal  estate, — e,  g,,  loss  of  interest  on  the  de-  JSPJJ^Sa. 
posit,  or  the  expenses  of  investigating  the  title, — descends  ^^~' 
upon  his  personal  representative  ;(n)  and  no  action  upon  the 
•agreement  can  be  brought  by  the  heir  :(o)[2]  but  his  only      [•448] 
resource  is  a  suit  in  equity. 

Upon  the  death  of  the  vendor,  his  personal  representa-  DMthof 

*  *  reodor,  pur- 

tives  alone  are  liable  to  an  action  at  law,  if,  as  is  usually  ^^^    . 

I      '  J    right  of  ao- 

the  case,  the  agreement  is  not  under  seal.  hff liSS?* 

■eatauVea. 

(t)  Walker  Y,  Moore,  10  B.  A  CAie, 

ik)  S.  C. 

(J)  Hopkins  v.  Qrazebrookj  6  B.  &  C.  31 ;  Robinson  v.  Hamum,  I  Exch. 
850 ;  bnt  See  Brett  v.  EUiSj  Sag.  Append.  No.  4. 

(m)  See  10  B.  &  C.  430 ;  and  see  Wortkington  y,  Warrington,  18  L.  J., 
N.  S.,  C.  P.  350. 

(n)  Ormev,  BroughUm,  10  Buig.bSS, 

(o)  Sug.  259. 


[1]  If  the  vendor  fail  to  convey  according  to  his  contract,  the  measure 
of  damages  is  the  value  of  the  land  at  the  time  of  the  breach,  and  not  the 
price  fixed  in  the  contract.  Hopkins  v.  Lee,  6  Wheat.  Rep.  109.  But  see 
Baldtoin  v.  Mann,  2  Wend.  Rep.  407,  where  it  is  doubted.  If  a  party  has 
paid  the  contract  price,  and  then  institutes  his  action  to  recover  his  dam- 
ages for  the  breach  of  the  contract,  the  defendant  would  only  be  answer- 
able for  the  loss  or  damage  naturally  resulting  from  the  breach  of  contract 
complained  of,  and  not  for  any  collateral  loss  or  damage.  8  Wend.  Rep. 
435;  3  Wheat.  546;  5  Wheat.  385;  6  Wheat.  109;  12  Conn.  Rep.  133; 
3  Pet.  Rep.  69. 

[2]  For  in  such  a  case,  there  is  a  personal  contract,  a  breach i>f  it  in 
the  life  time  of  the  purchaser,  and  a  loss  to  the  personal  estate. 
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ch>p.  xviL        ^2.)  Vendors  remedies  at  law  against  purchaser. 

Ri^bt  of 

JSSdSr  tfr  Upon  default  by  the  purchaser,  the  vendor,  or,  if  he  be 
■^uivM  dead,  his  personal  representatives,  can  sue  the  purchaser, 
SSiSfo? "hi  ot,  if  he  be  dead,  his  personal  representatives,  or  his  real 
^ri^S^  representatives,  if  the  agreement  were  under  seal,  and  the 
extract      heirs  were  named  therein,  for  damages  sustained  by  the 

breach  of  the  contract.(/>) 
vandor  eu.      Where  a  purchaser  has  been  let  into  possession,  and 

notneorar  *  *  ' 

SweSo''    refuses  to  complete,  the  vendor  cannot,  if  no  conveyance 
ooDrimea.  ^*®  ^^^  cxecuted,  recovcr  from  him  the  whole  amount 
of  the  purchase-money,  but  only  the  damages  actually 
sustained  by  the  breach  of  contract  ;(?)[3]  this  right  of  ac- 
tion is  not  taken  away  by  a  stipulation  that  if  the  pur- 
chaser shall  fail  to  comply  with  any  of  the  conditions  the 
deposit  shall  be  forfeited  as  liquidated  damage.(r) 
t^archaserin      If  the  purchaso  go  off  through  defect  of  title  in  the 
bi^fo? '       vendor,  the  purchaser,  if  he  have  been  let  into  possession, 
tiSS  ifSS^'  cannot  be  sued  for  use  and  occupation  for  the  time  during 
tide.  which  the  contract  was  pending,  although  the  occupation 

have  been  a  beneficial  one  ]{s)[i]  in  the  two  principal  re- 

(p)  Vide  supraj  p.  376,  as  to  the  liability  of  the  heir  and  devisees  npoii 
the  covenant. 

(q)  See  Laird  v.  Pirn,  7  M.  &  W.  474. 

(r)  Jcely  V.  OreiOf  6  Nev.  &  M.  467. 

(5)  KirOand  v.  PowueUj  2  Taunt.  145 ;  WinterboUam  v.  Ingkem,  70. 
B.R.611. 

[3]  Bm  the  vendor  cannot  maintain  an  action  against  the  vendee,  for  a 
breach  of  the  contract  of  sale,  until,  on  a  re-«ale,  the  deficit  shall  haTe 
been  ascertained.     Webster  v.  Hoban^  7  Cranch  Rep.  399. 

[4]  Where  a  purchaser  is  let  into  possession  on  a  treaty  for  porcbise, 
he  does  not  become  tenant  to  the  seller ;  and  if  the  seller  cannot  make  a 
title  it  is  doubtful  whether  an  action  will,  under  any  circumstances,  lie 
against  the  purchaser.  It  is  settled  that  the  action  will  not  lie  where  the 
occupation  has  not  been  beneficial  to  him,  beyond  the  mere  proCection 
from  the  inclemency  of  the  weather,  and  if  he  paid  the  money,  of  which 
the  seller  might  have  made  interest,  although  the  jury  expressly  find  that 
the  value  of  the  house  during  the  occupation  of  the  purchaser,  exceeds 
the  interest  of  the  money  paid,  yet  the  seller  cannot  recover ;  for  it  is  im- 
possible to  make  the  rules  of  law  depend  on  the  balance  of  loss  or  gain 
in  each  transaction ;  one  party  must  take  back  his  money,  and  the  other 
take  back  his  house.  A  contract  cannot  arise  by  implication  of  law, 
under  circumstances,  the  occurrence  of  which  neither  of  the  parties  erer 
had  in  their  contemplation.    See  I  Sug.  on  Vend.  p.  276,  and  cases. 
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ported  cases  it  appears  that  the  purchaser  had  paid,  ia  "'•p-  ^^'^i- 

one  case  all,  and  in  the  other  part,  of  the  purchase-money ; 

*but  although  this  was  in  some  degree  relied  on  in  the      [M49] 

earlier,  it  does  not  seem  to  have  been  considered  material 

in  the  later,  of  the  two  decisions ;  but  if,  after  the  contract 

is  clearly  abandoned,  he  retain  possession,  he  will  be  lia^ 

ble  in  respect  of  such  subsequent  occupation.(^)    But  the 

purchaser  when  let  into  possession,  (unless  under  an 

agreement  to  quit  in  some  specified  event  which  has  hap- 

pened,)(ii)  cannot  be  ejected  without  notice.(t/;)[i] 

(3.)  Plaintiff  how  far  bound  to  perform  his  part  of  the 

agreement  before  action. 

As  a  general  rule,  the  mutual  engagements  of  the  par-  Perfonnanca 
ties  will  be  considered  dependent  on  each  other ;   and  on  nm^^ 
either  must,  (unless  discharged  therefrom  by  the  other,)(2r)  ^mMMwr 
perform  his  liabilities  before  he  seeks  to  enforce  his  rights  m(^»« 
under  the  contract.    So  that,  on  the  one  hand,  the  pur- 
chaser cannot  sue  upon  the  agreement  without  tendering 
the  conveyance,(y)  and  the  sum,  (if  any,)  due  in  respect 
of  the  purchase-money  and  interest  ;(z) — (unless  the  ven- 
dor have  neglected  to  furnish  or  verify(a)  his  abstract  of 
title,  or  have  shown  a  bad  title,(6)  or,  by  conveying  away 

(0  Howard  r.  Shaw,  8  Mee.  &  W.  118. 

(u)  Doe v.Sayer,  3 Campus. 

(w)  See  1  M.  &  W.  700 ;  Right  v.  Beard,  13  East,  210 ;  and  see  Doe  v, 
Caperton,  9  Car.  &  P.  1 12  ^  Doe  v  Chamberlairie,  5  Mee,  &  W.  14. 

(x)  See  Jones  r,  Barkley,  Doag.  659 ;  IMrd  v.  Pirn,  7  Mee.  &  W.  474 ;  " 
if  the  agreement  is  bjr  deed,  the  discharge  n^ust  also  be  under  se^  \  see 
19  L.  J.,  N.  S.,  Exch.  Ch.  328. 

(y)  See  Knight  v.  Crockford,  I  Esp.  190.  , 

\z)  Sug.  375. 

(a)  See  Berry  v.  Young,  2  Esp.  640,  n. 

\b)  See  Seaward  r.  WiUock,  5  East,  202. 

[1]  But  as  the  possession  is  in  these  cases  lawful,  being  with  the  assent 
of  the  seller,  an  ejectment  will  not  lie  against  the  purchaser  without  a  de- 
mand of  possession,  and  refusal  to  quit ;  unless  upon  possession  being 
giren  to  him,  he  agreed  to  quit  possession  if  he  should  not  pay  the  pur- 
chase-money on  a  giren  day,  or  the  like;  in  which  case  an  ejectment 
will  lie  without  notice,  on  non-performance  of  his  agreement.  The 
agreement  operates  in  the  same  manner  as  a  clause  of  re-entry,  on  breacl^ 
of  covenant  in  a  lease. 
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chap.xvn.  i}jQ  estate(c)  or  otherwise,(rf)  have  disabled  himself  from 
completing  the  contract :) — ^and,  on  the  other  hand,  it  has 
been  held  that  the  vendor,  if  he  sue  merely  upon  the 

[*450]  'agreement  and  not  upon  some  security  which  he  has 
taken  for  the  purchase-money,(e)  must  have  executed,  or 
offered  to  execute,(/)  or,  according  to  a  modern  deci- 
sion,(^)  have  been  ready  and  willing  to  executes  convey- 
ance in  the  terms  of  the  contract ;  the  rule,  in  the  absence 
of  stipulation,  being,  that  the  purchaser  must  prepare  and 
tender  the  conveyance.[l] 

But,  of  course,  the  contract  may  be  so  worded  as  to 
show  that  the  mutual  stipulations  were,  to  a  certain  ex- 
tent, independent ;  it  being  a  general  rule,  that  if  a  day 
be  appointed  for  payment  of  money,  or  part  of  it,  or  for 
doing  any  other  act,  and  the  day  is  to  happen,  or  may 
happen,  before  the  thing  which  is  the  consideration  of  the 
money,  or  other  act,  is  to  be  performed,  an  action  may  be 

(c)  Lovelock  V.  Franklyn,  8  O.  B.  R.  371 ;  Knight  v.  Crockford,  1  Esp. 
190. 

(^)  See  Caines  v.  SnUth,  15  M.  &  W.  189;  ShoH  r.  SUme,  3  Dow.  & 
L.  580;  iS.  C,  8  a.  B.  358. 

(e)  See  Moggridge  y.  Jones,  14  East,  486;  SpiUtr  v.  WesUake^  2  B.4 
Ad.  155. 

(/)  PkUUps  V.  Fielding,  3  H.  Bl.  123 ;  fjoird  v.  Pirn,  7  M.  &  W.  47i 

(jg)  Poole  V.  HiU,  6  M.  &  W.  835,  841 ;  and  see  Chilly  on  Coniraets, 
last  ed.  273,  and  T%ames  Haven  Company  y.  Brymer,  19  L.  J.,  N.  S.,  Exch. 
Ch.  321 ;  bat  see  Sag.  261,  where  PotUe  v.  Hill  is  not  cited. 


[1]  In  this  country,  the  party  who  is  to  give  the  deed,  has  the  same 
drawn  at  his  own  expense ;  but  under  a  covenant  to  convey,  he  is  not 
bound  to  prepare  the  conveyance,  until  the  party  who  is  to  receive  it,  is 
in  a  situation  rightfully  to  demand.  And  after  such  demand  the  grantor 
is  allowed  a  reasonable  time  for  drawing  and  executing  it ;  and  he  is  then 
to  hold  it  ready  for  delivery  when  called  for,  and  is  in  no  defknlt  until  a 
second  demand  is  made.  The  purchaser  nevertheless,  may  prepare  the 
deed,  and  tender  it  for  execution — and  then  only  one  demand  is  necessary. 
FuUer  v.  Hubbard,  6  Cowen,  1;  Connelly  v.  Pierce,  7  Wend.  Rep.  1»; 
Wells  V.  Smith,  2  Edw.  Ch.  Rep.  78.  Where  the  vendor  covenanted,  thai 
upon  payment  of  the  purchase-money,  he  would  give  a  title  to  the  par- 
chaser  ;  held  that  he  was  bound  to  prepare  and  tender  the  deed  of  convey- 
ance. But  if  the  purchaser  deny  having  made  the  purchase  withoot  other 
objection,  this  was  held  to  dispense  with  a  tender  of  the  deed,  for  it  wooki 
be  a  nugatory  act  for  the  vendor  to  tender  a  deed,  which  the  purchaser  told 
him  he  would  not  accept.  SweUzer  v.  Hummel,  3  Serg.  &  Rawle  Rep* 
228 ;  Hampton  v.  Spochenagle,  9  Serg.  &.Rawle,  212. 
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brought  for  the  money,  or  for  not  doing  such  other  act,  c^>p-  ^vn. 
before  performance :  for  it  appears  that  the  party  relied 
on  his  remedy,  and  did  not  intend  to  make  the  perform- 
ance a  condition  precedent  :(A)  for  instance,  where  a  ven- 
dor agreed  that  he  would,  within  one  month  from  the  date 
of  the  contract,  or  from  being  required  so  to  do,  deliver  an 
abstract  of  title  and  deduce  a  clear  title,  and  the  purchaser 
agreed  to  pay  part  of  the  purchase-money  down,  and  the 
residue  on  or  before  four  years  after  date,  with  interest 
payable  half-yearly  on  certain  fixed  days,  it  was  held, 
that  the  vendor  could  sue  for  interest  which  had  become 
due,  although  no  abstract  might  have  been  delivered. 

«[2] 
*And  an  actual  refusal  by  the  vendor  to  execute  the  con-      [^451] 

v.eyance,  has  been  held  to  be  no  defence  at  law  to  an  ac«  yendo^to^ 

conyej,  no 

(A)  Pordagey.  Cole,  1  Wms.  Saund.  320*,  n. ;  see  6  C.  B.  114 ;  Mat- 
tock y.  Kinglake,  2  Per.  &  Dav.  343 ;  Porcher  y.  Gardner,  14  Jur.  43 ;  and 
TTkames  Haven  Company  v.  Brymer,  19  L.  J.,  N.  S.,  Exch.  Ch.  321,  328. 

(t)  Dicker  y.  Jackson,  6  C.  B.  103,  114;  and  see  Sibtkorpy.  Brunei,  Z 
Exch.  826 ;  and,  in  eqaity,  Lloyd  v.  Lloyd,  2  Myl.  &  Or.  192. 


[2]  In  agreements  for  purchase,  the  covenants  are  constraed  according 
to  the  intent  of  the  parties,  and  they  are  therefore  always  considered  de- 
pendent, where  a  contrary  intention  does  not  appear.  The  true  rule  is 
that  it  is  not  the  employment  of  any  particolar  word  which  determines  a 
condition  to  be  precedent,  but  the  manifest  intention  of  the  parties.  The 
old  law  is  said  to  have  been  in  favor  of  the  contrary  doctrine.  But  it  has 
been  well  said,  that  if  the  courts  were  to  hold  otherwise  than  they  now  do, 
Uie  greatest  injustice  might  be  done ;  for  supposing,  in  the  instance  of  a 
trader  who  had  entered  into  a  contract  for  the  sale  of  an  estate,  that  be- 
tween the  making  of  the  contract,  and  the  final  execution  of  it,  he  were 
to  become  a  bankrupt,  the  vendee  might  be  in  the  situation  of  having  had 
payment  enforced  from  him,  and  yet  be  disabled  from  procuring  the  pro- 
perty for  which  he  had  paid.  If  therefore,  either  a  vendor,  or  vendee, 
wish  to  compel  the  other  to  observe  a  contract,  he  immediately  makes  his 
part  of  the  agreement  precedent ;  for  he  cannot  proceed  against  the  other 
without  an  actual  performance  of  the  agreement  on  his  part,  or  a  tender 
and  refusal.  See  Quackenboss  v.  Lansing,  6  Johns.  Rep,  49 ;  Barruso  v. 
Madan,  2  Johns.  Rep.  142 ;  10  Johns.  Rep.  204 ;  Obermyer  v.  Nichols,  6 
Binn.  159 ;  Bennet  v.  PixUy,  7  Johns.  Rep.  249  \  M'MUlan  v.  VanderUp, 
13  Johns.  Rep.  165;  Jennings  v.  Camp,  13  Johns.  Rep.  94 ;  Oreeny.  Rey* 
nolds,  2  Johns.  Rep.  207 ;  Jones  v.  Gardner,  10  Johns.  Rep.  266 ;  Galey  v. 
Price,  16  Johns.  Rep.  267;  Hardin  y.  Kretsinger,  17  Johns.  Rep.  293; 
Rodb  V.  Montgomery,  20  Johns.  Rep.  15 ;  Ramsay  v.  Brailsford,  2  Des.  582 ; 
Porter  y.  Hose,  12  Johns.  Rep.  209. 
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ch>p.  XVII.  ^j^jj.  Y)y  him  upon  a  note  or  other  security  given  by  the 

fotononT     purchaser  for  the  purchase-money.( J)    It  seems  to  be  the 

ring  pi^'  better  opinion,  that,  even  where  there  is  no  condition  re- 

wj.  specting  the  forfeiture  of  the  deposit,  and  the  purchaser 

by  his  own  default  loses  his  right  to  enforce  the  contract, 

he  has  no  right  to  recover  his  deposit,  and  will  not  acquire 

such  right  by  reason  of  the  estate  being  subsequently  sold 

by  the  vendor.(A:) 

(4.)  As  to  the  agreement; — how  affected  byptxrol 

evidence. 


What  lift 
■uffldeat 

eODtFBCt 

wiihiq  tbe 
Statute  of 
Praodc 


We  have  already  considered(Z)  what  is  a  sufficient 
agreement  within  the  Statute  of  Frauds:  we  may  here 
remark,  that  the  doctrine  acted  upon  in  courts  of  equity 
as  to  parol  agreements  being  taken  out  of  the  statute  by 
part  performance,  is  not  recognized  by  a  court  of  law. 

U)  Moggndge  y.  Jones^  14  East,  486 ;  but  see  the  remarks  of  Parke,  J. 
in  SpiUerv.  We$Uake,  2  B.  &  Ad.  155,  157. 
(it)  See  Sug.  41 ;  bat  see  Palmer  w.  TsmpU,  1  Per.  &  Dar.  3W. 
(0  Su.pra,  Ch.  VU. 
(m)  Sag.  140. 

[1]  The  same  general  rule  prevails  in  equity,  as  at  law,  that  parol  evi- 
dence is  not  admissible  to  contradict,  qualify,  extend,  or  vary  written  in- 
struments, and  that  the  interpretation  of  them  must  depend  upon  their 
own  terms.  But  in  cases  of  accident,  mistake,  or  fraud,  courts  of  equity 
are  constantly  in  the  habit  of  admitting  parol  evidence  to  qualify  and  cor- 
rect, and  even  to  defeat,  the  terms  of  written  instruments.  So  they  will 
allow  parol  evidence  to  re-but  a  presumption,  or  an  equity  arising  out  of 
written  instruments.  But  in  these  latter  cases,  they  do  not  interfere  with, 
or  repel  the  proper  construction  of  the  instrument  itself,  but  only  the  arti- 
ficial rules  of  presumption,  or  of  equity  which  they  themselves  have  cre- 
ated or  applied,  to  cases  perfectly  indeterminate  in  their  nature  and  admit- 
ting of  either  construction,  according  to  the  real  intent  of  the  party.  3 
Story's  Eq.  Juris,  sec.  1531. 

The  general  rule  is,  that  parol  evidence  cannot  be  admitted  to  contra- 
dict, explain,  or  alter  a  written  agreement:  but  may  be  received  to  prove 
fraud,  mistake,  usury,  or  surprise  in  the  execution  of  it  ATMttMan  v. 
SpangleTj  4  Rand.  51 ;  Paoser  v.  T^ler,  1  McCord's  Ch.  Rep.  18 ;  Gtfara 
V.  WaUSj  1  McCord's  Ch.  Rep.  490 ;  Holmes  v.  Simons,  3  Desau.  149 ; 
Lloyd  V.  ExWs.  of  Inglis,  1  Desau.  333 ;  Anderson^s  exV.  v.  Bacon,  1  A.  K> 
Manh.  50 ;  rishback  v.  Woodford,  1  X  J.  Marsh.  86 ;  Love  v.  Crfer,  1  J. 
J.  Marsh.  337;  WiUiams  v.  Beazley,  4  J.  J.  Marsh.  580;  TTkompsm  f. 
PaUon,  5  Lltt.  74 ;  I>mght  v.  Pomeroy,  17  Mass.  Rep.  303 ;  Bradimnf  v. 
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The  contract,  as  originally  entered  into,  cannot,  at  law,  ch«p-^^^^ 

Nonarol 
TArCftUon  of 
White,  4  Greenl.  391 ;  Meads  v.  Lansingh^  Hopkins,  124 ;  Wesley  y  Tho- 
mas, 6  Har.  &  Johns.  24 ;  Watkins  v.  StockeU's  adm'r.,  6  Har.  &,  Johns.  435 ; 
RandaU  v.  PhilUps,  3  Mason,  378 ;  Dickenson  v.  Dickenson,  2  Marphy,  879; 
Lemaster  v.  Burckhart,  2  Bibb,  28 ;  Baugh  v.  Ramsey,  4  Monroe,  158 ;  Bus- 
ton's  exW,  Y.  Noble,  4  J.  J.  Marsh.  134 }  Fenwick  v.  RaOiff,  6  Monroe,  154. 
Where  there  is  no  latent  ambiguity,  bat  plain  contradictory  bequests,  pa- 
rol evidence  of  the  testator's  intention  is  inadmissible.  Field  v.  Eaton,  1 
Dev.  Eq.  283.  Parol  evidence  is  inadmissible  to  prove  that  the  intention 
of  the  testator  was  not  properly  expressed  in  the  will ;  or  that  he  used 
words  the  meaning  of  which  he  did  not  understand.  Reeves  v.  Reeves,  1 
Dev.  Eq.  386.  Parol  evidence  is  sometimes  admiUed  on  the  part  of  a  de- 
fendant to  show  a  mistake  in  a  deed,  to  prevent  the  specific  execution  of 
it,  but  never  on  the  part  of  the  complainant  to  set  up  a  different  deed  from 
that  which  has  been  executed.  Westbrook  v.  Harbeson,  2  McCord's  Ch. 
Rep.  115.  The  existence  of  a  resulting  trust  may  be  proved  by  parol  evi- 
dence in  opposition  to  the  face  of  the  deed,  and  to  the  answer  of  the  trus- 
tee ;  but  to  establish  the  trust  under  those  circumstances,  the  earliest  and 
the  strongest  testimony  must  be  produced.  Jenison  v.  Graves,  2  Blackf. 
440;  EUioU  v.  Armstrong,  2  Blackf.  198.  Parol  evidence  of  the  practical 
construction  given  to  a  deed  by  the  parties  thereto,  is  admissible  when  the 
language  thereof-— especially  in  the  description  of  the  land  conveyed — is 
doubtful.  Stone  v.  Clark,  1  Met.  Rep.  378.  Parol  evidence  is  admissible 
to  show  that  a  deed  or  bill  of  sale,  absolute  on  its  face,  was  intended  as 
a  mortgage,  or  that  it  was  executed  and  delivered  upon  certain  trusts,  not 
reduced  to  writing,  and  upon  the  proof  being  made  a  court  of  equity,  will 
decree  their  execution.  R.  Bishop's  heirs  v.  T%e  adnCr,  and  heirs  of  S. 
Bishop,  13  Ala.  Rep.  475.  Although  parol  evidence  is  inadmissible  to 
add  to,  or  explain  a  deed,  yet,  if  a  conveyance,  purporting  to  be  volun- 
tary, is  impeached  for  fraud,  it  is  competent  to  the  party  claiming  under 
it  to  show  that,  in  fact,  it  was  made  upon  a  valuable  consideration.  Its 
being  voluntary  does  not  render  it  void,  but  is  merely  evidence  of  a  frau- 
dulent intent ;  and,  any  evidence  is  admissible  which  shows  that  no  such 
intent  existed.  Henderson  v.  Dodd,  Bailey's  Eq.  Rep.  138.  Where  a 
party  uses  technical  language  in  a  deed  or  other  instrument,  the  law  pre- 
sumes he  intended  it  in  a  technical  sense,  to  be  understood  and  used,  and 
parol  testimony  is  inadmissible  to  explain,  control  or  vary  the  legal  effect 
of  such  deed,  or  other  instrument  Ryan  v.  Qoodwyn,  McMullan's  Eq. 
Rep.  451.  The  receipt  in  a  deed  is  not  conclusive,  and  where  an  actual 
question  is  raised  as  to  the  payment  of  the  consideration,  parol  evidence 
may  be  resorted  to,  to  show  by  whom  it  was  advanced.  Depeyster  v.  Oould^ 
2  Green's  Ch.  Rep.  474.  The  obligor  of  a  bond  will  not  be  admitted  to 
prove  by  parol,  that,  at  the  time  of  giving  the  bond,  it  was  agreed  that  the 
obligee  should  look  to  another  source  for  payment,  and  that  the  obligor 
should  not  be  personally  liable.  Chetwood  v.  Brittan,  I  Green's  Ch.  Rep. 
438 ;  S.  P.  3  Green's  Ch.  Rep.  334.  Whatever  the  contracting  parties  re- 
duce to  writing,  must  be  considered  as  embodying  their  understanding  at 
the  time.  If,  by  fraud,  or  mistake  or  accident,  the  paper  should  not  con- 
tain the  true  agreement,  or  the  whole  agreement,  it  may  be  supplied  by 
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^^''"P-^^^  be  altered  by  evidence  of  a  parol  variation  in  favor  of 
eoniract  ai-   either  plaintiff  or  defendant.(n]r21 

lowed  at  Uw.  ^  \    n   J 

(n)  See  Goss  v.  Lord  NugerU,  5  B.  &>  Ad.  58 ;  Uenson  v.  Coifpe,  3  Sco. 
N.  R.  48. 

parol.    lb.    Where  a  particalar  word  or  phrase  has  a  particular  or  tech- 
nical meaning  in  a  particalar  neighborhood,  or  at  a  panicular  period,  and 
that  word  or  phrase  is  used  in  an  instrument  made  at  that  place  or  time, 
it  is  competent  to  show  that  meaning  by  parol.    BroadtpeU  v.  BraadweU,  1 
Oilman's  Rep.  599.    The  declarations  of  a  testator,  after  making  his  will, 
of  his  purpose  and  intentions  therein,  are  not  admissible  in  evidence  to 
control  or  explain  it.     Weston  v.  F\>sier^  7  Met.  Rep.  297.    A  latent  ambi- 
guity arising  out  of  extrinsic  facts  in  the  construction  of  a  will,  may  be 
explained  by  facts  in  and  out  of  the  will,  and  by  parol  evidence  of  inten- 
tion.   Haydon  v.  Ewing's  devisees,  1  B.  Mon.  Rep.  111.    Where  a  testa- 
tor disposed  of,  by  will,  a  considerable  estate,  leaving,  however,  some  re- 
siduary property,  and  provided  that  his  debts  should  be  paid  from  the  in- 
come of  a  certain  plantation  and  slaves.    Held,  that  it  was  inadmissible 
to  receive  evidence  of  the  amount  of  the  debts,  as  compared  with  the  fmid 
provided  for  paying  them,  and  with  the  undisposed  of  property,  in  order 
to  show  that  the  testator  must  have  intended  that  the  residuary  property 
should  be  first  applied  towards  paying  the  debts,  and  that  the  fond  spe- 
cially provided  for  satisfying  them  should  only  be  used  in  case  the  residu- 
ary property  should  be  insufficient  for  that  purpose.    Pickney  v.  Puknof, 
2  Richardson's  Eq.  Rep.  219.    When  the  complainant  alleges  his  con- 
tract to  have  been  for  commonwealth's  paper,  though  the  written  instru- 
ment calls  for  specie,  and  the  defendant  in  his  answer  denies  it,  but  sets 
up  a  contract  varient  from  the  writing  and  from  that  alleged  by  the  com- 
plainant; parol  testimony  is  admissible  to  establish  the  real  contract 
WUsotCs  admW,  v.  Bowen^  4  J.  J.  Marsh.  122.    The  fraud  or  mistake  must 
be  in  the  execution  of  the  instrument,  for  parol  proof  to  contradict  the 
terms  of  it  or  vary  its  stipulations.    Fishhack  v.  Woodford^  1  J.  J.  Marsh. 
87.    Parol  testimony  to  show  that  a  deed,  in  terms  an  absolute  convey- 
ance, was  not  intended  as  such,  but  was  designed  as  a  mortgage  or  other 
conditional  conveyance,  is  not  admissible  at  law;  nor  can  it  be  admitted 
in  chancery  unless  there  is  an  allegation ;  and  some  proof  that  there  was 
fraud  or  mistake  in  the  execution  of  the  deed,  or  some  vice  in  the  con- 
sideration.    Thomas  y,McCormicky  9 'DdJ[i^il()Q.    When  an  answer  ad- 
mits that  a  deed  apparently  absolute,  was  to  any  extent  or  for  any  purpose 
conditional  or  in  trust,  the  complainant  may  show  the  true  condition  or 
trust  by  parol  proof.    lb.    The  recital  in  a  deed  that  the  consideration 
was  paid,  is  not  conclusive  that  it  was  actually  paid.    Parol  evidence 
may  be  admitted  to  show  what  was  paid.    lb.    A  deed,  though  absolute 
on  its  face,  may  be  shown  to  be  in  trust  in  a  court  of  chancery.    Hoimes 
ci  (d.  V.  TrorU  et  al,j  McLean's  Rep.  7.    An  instrument  of  thirty  years 
standing  not  impeached,  need  not  be  proved  by  subscribing  witnesses.    lb. 
An  instrument  of  writing  more  than  forty  years  old  is  not  required  to  be 

[2]  Previously  to  the  statute  of  frauds,  parol  evidence  might  have  been 
given  of  collateral  and  independent  facts,  which  tended  to  support  a  deed. 
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As  respects  the  reception  of  parol  evidence  in  order  to  ^^p-  ^^^'' 
explain  agreements  of  doubtful  or  ambiguous  meaning,  Faroi  evi- 

proved  with  the  same  strictness  as  one  of  modem  date,  unless  there  are 
facts  and  circumstances  proved  which  create  doubts  as  to  its  genuineness. 
But  if  these  facts  and  circumstances  are  explained  and  refuted  by  the  evi- 
dence, then  the  instrument  must  be  considered  as  coming  within  the  rule 
which  does  not  require  strict  proof  of  its  execution.  WaUon  et  al.  v.  Coul- 
souj  McLean's  Rep.  120.  Where  a  deed  is  absolute  on  its  face,  or  a  bond 
for  land  is  assigned  absolutely,  but  admitted  to  be  security  for  money 
only,  parol  evidence  is  admissible  to  show  the' extent,  nature,  &c.  of  the 
lien  of  the  holder.  But  it  should  be  clear  and  satisfactory,  if  in  contradic- 
tion to  the  terms  of  the  writing.  Vajimater  v.  McFaddint  8  B.  Mon.  Rep. 
435.  If  a  devise  be  of  an  estate  for  life,  generally  parol  proof  is  admissible 
to  show  what  estate  the  devisor  had  in  the  premises.    lb.  600. 

The  same  rule  has  prevailed  since  the  statute  of  frauds.  The  evidence, 
however,  is  not  offered  to  contradict  or  vary  the  agreement,  but  to  ascer- 
tain an  independant  fact,  which  is  consistent  with  the  deed,  and  which  it 
is  necessary  to  ascertain,  with  a  view  to  effectuate  the  real  intention  of  the 
parties.  It  is,  however,  clearly  settled,  that  parol  evidence  is  not  admis- 
sible to  disannul  and  substantially  vary  a  written  agreement ;  for,  to  add 
anything  to  an  agreement  in  writing  by  admitting  parol  evidence,  is  not 
only  contrary  to  the  statute  of  frauds,  but  to  the  rule  of  the  common  law, 
before  that  statute  was  in  being.  But  after  the  agreement  has  been  re- 
duced into  writing,  it  is  competent  to  the  parties  at  any  time  before  breach 
of  it,  by  a  new  contract  not  in  writing,  either  altogether  to  waive,  dis- 
solve, or  annul  the  former  agreement,  or  in  any  manner  to  add  to,  or  ab- 
stract from,  or  vary  or  qualify  the  terms  of  it,  and  thus  to  make  a  new  ' 
contract,  which  is  to  be  proved^  partly  by  the  written  agreement  and  partly 
by  the  subsequent  verbal  terms  engrafted  upon  what  will  be  thus  leA  of 
the  written  agreement.  But  this  refers  only  to  an  agreement  at  common 
law.  Stephens  v.  Cooper^  1  John.  Ch.  Rep.  425;  Jackson  v.  Sill,  11  John. 
Rep.  201 ;  Richards  v.  KUlamj  10  Mass.  Rep.  239 ;  Paine  v.  McJntier,  1 
Mass.  Rep.  69  j  Revere  v.  Leonard,  1  Mass.  Rep.  91 ;  Storer  v.  PreeTfian, 
6  Mass.  Rep.  435;  StockpoU  v.  AmtM,  11  Mass.  Rep.  27;  Dwight  v. 
Ptmeroy,  17  Mass.  Rep.  303;  Thompson  v.  While,  1  Dall.  426;  O'Barra 
y.  HaU,  4  Dall.  340 ;  McDermot  v.  U.  S.  Ins.  Co.  3  Serg.  &  Rawle,  609; 
Speake  v.  U.  S.  9  Cranch,  28 ;  Pierson  v.  Hooker,  3  Johns.  Rep.  68 ;  Howes 
V.  Barker,  3  Johns.  Rep.  506 ;  Thompson  v.  Ketchvm,  8  Johns.  Rep.  146 ; 
Jackson  v.  Croy,  12  Johns.  Rep.  427;  FUzhugh  v.  Runyon,  8  Johns.  Rep. 
292 ;  Moran  v.  Hays,  1  Johns.  Ch.  Rep.  339 ;  Stephens  v.  Cooper,  1  Johns. 
Ch.  Rep.  425 ;  Snyder  v.  Snyder,  6  Binn.  483 ;  I^  v.  Biddis,  1  Yeat.  8 ; 
Vandervoort  v.  Smiih,  2  Caines*  Rep.  155;  BatniUon  v.  Cawood,  3  Har.  A 
McHen.  437 ;  Dupree  v.  McDonald,  4  Des.  209 ;  BarreU  v.  Barrett,  4  Des. 
447;  Sessions  v.  Barfield,  2  Bay.  94;  MilUng  v.  Crankfidd,  1  McCord, 
261 ;  S.  C.  Society  v.  Johnson,  1  McCord's  Rep.  41 ;  UUle  v.  Henderson, 
2  Yeat.  295 ;  Holmes  v.  Simons,  3  Des.  149 ;  Smilh  v.  Fenner,  I  Gallis. 
170 ;  TreadweU  v.  Buikley,  4  Day,  395;  Dwnham  v.  Baker,  2  Day,  137; 
Jackson  v.  Bowen,  1  Caines*  Rep.  358 ;  Ross  v.  Norvell,  1  Wash.  14;  Flewr- 
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Chap  ivn.  (he  following  seems  to  be  the  general  result  of  the  autho- 
wei^SJii-  rities:  the  courts  will  always,  if  necessary,  receive  evi- 
JSSlaf  dence  to  enable  them  to  decipher,  or,  if  written  in  a  for- 
eign language,  to  interpret,  the  instrument ;  that  is,  to 
ascertain  what  are  the  expressions,  or  the  English  equi- 
[M52]  valents  to  *the  expressions,  which  the  parties  have  acta- 
ally  used :  they  will  also  receive  parol  evidence  of  the 
meaning  which  local  custom,(o)  or  professional  or  trade 
usage,(p)  has  attached  to  particular  expressions ;  so  as, 
in  fact,  to  ascertain  what  is,  (with  reference  to  the  parti- 
cular subject-matter  of  the  contract,)  their  strict  and  pri- 
mary meaning  ',{q) — unless  such  a  construction  would  be 
inconsistent  with  the  terms  of  the  instrument,(r)  or  some 
express  provision  of  the  Legislature ;  for  instance,  local 
custom  cannot  vary  the  statutory  meaning  of  expressions 
referring  to  weights  and  measures  ;(«) — or  to  annex  any 
customary  incidents  to  the  contract  which  are  not  express- 

(o)  Smithy.  Wilson,  3  B.  &  Ad.  728;  Doer.  Benson,  4  B.  ft.  Aid.  88^ 
vhere  evidence  was  admitted  to  show  that  by  Lady  day  was  meant  old 
Lady  day. 

{p)  Claytcn  ▼.  Gregson,  4  Nev.  ft  M.  60S ;  Hutchison  ▼.  Bowter,  5  M. 
ft  W.  535;  BiidseeLemsy.Marshaa,8  Sc.  N.  R.  477, 493 ;  StUUdosr, 
Kemp,3EjLch.  105. 

{q)  See  Cdpoys  v.  Colpoys,  Jac.  463 ;  Simpson  v.  Margitton,  II  Ct  B. 
23;  Doey.Langton,2B.&,Ad.eQ5i  I>0ev..0irc4, 1  M.ft  W.408;  P«r- 
ker  V.  Gossage,  2  Cr.  M.  ft  R.  617. 

(r)  See  19  L.  J.,  N.  S.,  C.  P.  295. 

(s)  See  Master,  <f*c.  of  St.  Cross  v.  Lord  Hoyoard  De  Walden^  6  Doin.  ft 
£.338. 


ingsy.  fFtOu,  2  Call,  5;  Bakery.  Glascock's  Lts.  1  Hen.  ft  Maii£  177; 
Mann  y.  Mawn,  1  John.  Ch.  Rep.  231 ;  Herd  y.  BisseQ,  1  Root,  960. 

The  fomidation  of  the  rales  for  rejecting  parol  evidence,  is  in  the  gene- 
ral rules  of  evidence  in  which  writing  stands  higher  in  the  scale  than  parol 
testimony,  and  when  treaties  are  reduced  into  writing,  snch  writing  is 
taken  to  express  the  ultimate  sense  of  the  parties,  and  is  to  speak  for 
itself.  Where  an  agreement  is  spoken  of,  the  first  qnestion  always  asked 
is,  whether  the  agreement  is  in  writing ;  if  so,  there  is  an  end  of  all  parol 
evidence ;  for  when  the  parties  express  their  meaning  with  soleomi^, 
that  is  very  proper  to  be  taken  as  their  final  sense  of  the  agreement  la 
the  case  of  a  contract  respecting  land,  this  general  idea  receives  weight 
from  the  circumstance  that  you  cannot  contract  at  all  on  that  snbject  hot 
in  writing,  and  that,  therefore,  is  a  farther  reason  for  rejecting  the  parol 
evidence.  In  this  way  cHily  is  the  statute  of  frauds  material ;  for  the  Awa- 
dation  of  the  objection  is  in  the  general  rules  of  evidence. 
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ly  or  impliedly  excluded  by  the  terms  of  the  vritten  in-  chap-zvu. 
strameat  :{t)  where  construing  the  expressions  according 
to  such  strict  and  primary  meaning  would  render  them 
insensible  with  reference  to  extrinsic  circumstances,  the 
courts  will  receive  parol  evidence  of  the  circumstances 
and  situation  of  the  parties,  and  the  state  of  the  property 
at  the  date  of  the  agreement,  for  the  purpose  of  ascertain- 
ing whether  such  expressions  have  not  been  used  in  some 
secondary  sense  consistent  with  such  circumstances,  dec.  :(u) 
and  where,  as  respects  all  or  any  part  of  the  subject-mat- 
ter of  the  contract,{«?)  "or  the  identity  of  places,  docu-      p4631 
ments,{x)  or  persons(jr)  referred  to,  there  is  a  latent  ambi- 
guity \  that  is,  where  the  words  of  the  agreement,  although 
certain  in  point  of  grammatical  construction  and  appa- 
rently definite,  are  rendered  of  doubtful  application  by  • 
circumstances  which  appear  aliunde,{z)  or,  according  to 
a  modem  decision,(o)  upon  the  face  of  the  agreement  it- 
self, parol  evidence  of  the  intention  of  the  parties  at  the 
date  of  the  agreement  is  admissible,  in  order  to  identify 
the  estate,  document,  plan,  or  other  thing  or  person  in-  ^J^^"' 
tended  ;  but  such  evidence  is  not  admissible  in  aid  of  a  SESftit 
patent  ambiguity ;  i.  e.,  an  ambiguity  which  is  either  di- 
rectly suggested  by  the  terms  of  the  instrument,(&]  or  is 
occasioned  by  the  grammatical  uncertainty  of  the  expres- 
sions therein  used. 

(5.)  Production  of  agreement,  when  compelled. 
If  the  only  executed  copy  of  the  agreement  is  in  the  rr<»iu. 

(0  HMon  V.  Warren,  \  JS.  &W.  466 ;  Sr/»rs  v.  Joaes,  3  Eich.  Ill) 
SparUtU  V.  Benecke,  19  L.  J.,  N.  3.,  C.  P.  293. 

(u)  See  Eden  v.  Earl  of  Bute,  3  Bro.  P.  C.  679 ;  AUen  v.  Cameron,  1  Cr. 
ft.Mee.e32)  Simpjonv.  flmfcrjow,  M.  &  Malk.  300;  aniSli/>rev.  mi- 
tm,9Cl.&  F. 355. 

(u)  LongduLjapi  v.  FamxU,  Peak.  Ca.  101 ;  Doe  v.  Bart,  I  Dum.  &  B, 
71)1 ;  Jonei  v.  Neanuin,  1  W.  Bla.  60. 

(j)  Hodgay.Horifaa,\  Russ.  &  Mjl.  116. 

(y)  See  Doe  v.  WesOaJct,  4  B.  ft  Aid.  57. 

(e)  £)«r.  Morgan,  1  Cr.  &  Mee.  235. 

(o)  Doei.  Oorrfv.  JVmJj,  3Mee.  &W.  129;  and  see  CW;wyj  v.  Celpoifs, 
Jac.4ei. 

(i)  See  BrodU  v.  S(.  Paul,  1  Ves.  jua.  326 ;  and  see  1  Sch.  ft  Lef.  3S. 


i 
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^^^^•^^"-  hands  of  a  defendant,(c)  or  of  a  third  party,(c{)  either 
orcoocrac^  party  can,  as  of  course,  procure  an  order,  before  trial,  for 
dend.         its  previuos  production  for  the  purpose  of  inspection  and 
of  being  stamped ;  and  where  the  sole  uncopied  original 
was  surreptitiously  obtained  from  the  plaintiff  by  the  de- 
fendant who  swore  that  he  had  lost  it,  he  was  ordered  to 
produce  a  copy  for  the  purpose  of  being  stamped,  and  was 
precluded  from  setting  up  the  unstamped  original  ;(e)  bat 
[M54J      this  has  been  overruled  in  a  very  recent  case.(/)    *  Where 
two  original  copies  are  retained,  one  by  each  party,  the 
party  who  loses  his  copy,  cannot,  at  law,  compel  the  other 
party  to  produce  his  copy  at  the  trial,  or  for  the  purpose 
of  inspection ;  but  is  driven  to  a  bill  of  discovery  ;(^)[^] 

(0  Blakey  v.  Porter,  1  Taant.  386;  King  7.  King,  4  TaunL  GG6;  HM 
Y.  Bainbridge,  3  Dowl.  &  L.  93. 

(d)  Gigner  7.  Bayiy,  5  Moore,  71. 

(tf)  Bousfidd  Y.  Qodfrey,  5  Bing.  418 ;  and  see,  in  Equity,  Blair  r.  Or- 
mond,  1  De  6.  db  S.  428;  Smithy.  Henley,  1  PhU.  391. 

(/)  Rankin  Y.  Hamilton,  14  Jur.  930. 

(/)  See  Street  y.  Brown,  6  Taunt.  303. 

[1]  The  Roman  law  provided  similar  means,  by  the  oath  of  the  parties, 
and  by  a  bill  of  discovery,  to  obtain  dne  proofs  of  the  material  facts  in 
controversy  between  the  parties.  Three  modes  were  originally  adopted 
for  this  purpose.  One  was  upon  a  due  act  of  summons,  to  require  the 
party  without  oath,  to  make  a  statement  or  confession  generally  relative 
CO  a  matter  in  controversy.  Another,  was  to  require  him  to  answer  before 
the  proper  judge,  to  certain  interrogatories,  propounded  in  the  form  of 
distinct  articles,  which  the  judge  might,  in  his  discretion,  order  him  to 
answer  upon  oath,  as  to  the  fact  in  controversy ;  the  party  applying  f«s 
the  answer  consenting  to  take  the  answer  so  given  upon  oath,  as  truth. 
On  this  account,  it  was  called  the  decisive,  or  decisory  oath ;  and  Unad- 
mitted of  no  countervailing  and  contradictory  evidence.  In  the  two  for- 
mer cases,  other  proofs  were  admissible.  In  the  Roman  law,  bills  of 
discovery  was  called  actiones  ad  exhidendum,  when  they  related  to  the 
production  of  things,  or  deeds,  or  documents,  in  which  another  person 
had  an  interest  When  they  required  the  answer  of  the  party  on  oath, 
to  interrogatories,  they  are  called  actiones  interrogatoria.  Originally,  in- 
terrogatory actions  might  be  propounded  at  any  time  before  suit  brought 
by  any  party  having  any  interest.  But  in  the  time  of  Justinian,  they  had 
become  obsolete,  and  interrogatories  were  propounded  only  in  cases  in 
litigation.  The  Roman  law  also  required  that  the  party  seeking  a  dis- 
covery of  facts  should  have  a  legal  capacity  to  sustain  himself  in  court ; 
and  that  the  discovery  should  respect  some  right  of  action.  3  Story's  Eq. 
Juris,  sees.  1486,  1487. 
The  object  of  bills  of  discovery  being  to  assist  and  promote  the  ad- 
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whether  a  court  of  law  will  compel  its  production  for  the  chap^jtm 
mere  purpose  of  stamping,  seems  to  be  doubtful.(^)[2] 

(6.)  Orounds  of  defence  at  laWj  the  agreement  being 

admitted. 


Supposing  the  agreement  and  its  breach  to  be  prima  ^H^^^ 
fade  capable  of  proof  against  the  defendant,  he  may,  by  conu!L!t^ 
way  of  defence  to  the  action,  show,  either  that  the  agree-  euled?'*' 
ment  was  originally  invalid,  or  that  it  has  since  its  execu- 
tion ceased  to  be  binding,  or  that  satisfaction  has  been 
made  for  its  breach. 

For    instance,  he   may  show  that,  at  the  time  of  {JJf^ly  ^f 
the  execution  of  the  contract,  he  was  under  some  per-  «>"'™^*J 
sonal  incapacity  to   contract  ;(A)[3]  or  was  under   du- 

(g)  See  Travis  v.  CcHUns,  2  Cro.  &  Jer.  625;  NeaU  v.  Sioii^,  2  Cro.  & 
Jer.  278.    See  Mr.  Tilslej's  remarks,  Tils,  on  S.  L.  p.  386. 
(A)    Swpra,  Ch.  I. 

ministration  of  public  justice  they  are  greatly  favored  in  equity  and  wiU 
be  sustained  in  all  cases  where  some  well  founded  objection  does  not 
exist  against  the  exercise  of  the  jurisdiction. 

[2]  The  general  rule,  at  law,  seems  to  be,  that  unless  the  party  holding 
the  deed,  has  been,  in  effect,  a  trustee  for  the  party  requiring  the  produc- 
tion of  it,  he  cannot  call  for  it. 

[3]  The  contract  of  an  infant,  a  married  woman,  an  idiot,  or  lunatic, 
may  in  general  be  avoided,  and  in  some  cases,  is  absolutely  void.  But 
an  infant  may  bind  himself  to  pay  for  necessaries,  for  himjself  and  fami- 
fy,  suitable  to  his  situation  in  life,  unless  he  live  with  his  father  or  mo- 
ther, master  or  mistress,  and  is  maintained  by  them,  in  which  case,  even 
his  contract  for  necessaries,  is  void.  An  infant  is  not  bound  to  pay  for 
articles  furnished,  more  than  they  were  really  worth  to  him  as  articles  of 
necessity,  and  consequently  he  may  not  be  bound  to  the  extent  of  his  con- 
tract ;  nor  can  he  be  precluded,  by  the  form  of  the  contract,  from  inqui- 
ring into  the  real  value  of  the  articles  furnished.  And  an  express  pro- 
mise  to  pay  for  necessaries,  is  not  necessary,  in  order  to  make  him  liable. 
An  infant  is  not  liable  for  breach  of  promise  of  marriage ;  but  may  main- 
tain an  action  for  breach  of  promise  against  another.  An  infant  is  liable 
to  pay  the  debts  of  his  wife,  contracted  by  her  before  marriage.  He  can, 
in  no  case,  bind  himself  by  bill  of  exchange,  promissory  note,  or  settle- 
ment of  account,  even  for  necessaries ;  neither  is  he  liable  for  money  lent 
and  delivered  to  him,  to  pay  for  necessaries,  although  the  money  be  ap- 
plied by  him,  to  that  purpose.  And  although  he  may  bring  an  action  for 
an  injury  done  to,  or  a  contract  made  with  him,  yet  if  he  settles  such  in- 
jury, or  for  the  violation  of  such  contract,  it  shall  not  bind  him.  An  in- 
fant may  also  bind  himself,  by  a  renewal  of  his  promise,  on  his  coming 
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chtp.  xvp.  jess  ;(»)[4]  or  was  fraudulently  induced  to  enter  into  it  ;(jfc) 

(i)  Bas.  Abr.  tit.  Daress. 

{k)  See  Haigh  y.  De  La  Cour,  3  Camp.  319 ;  Emanuel  y.  Dane,  i&.  299; 
Solomon  v.  Thimer,  1  Stark.  51 ;  HtUchinson  v.  Morly,  7  Scott,  341 ;  Com- 
foote  r.  F^ke^  6  Mee.  8l  W.  358;  actual  fraud  in  the  agent  is  the  same  as 
fraad  in  the  principal,  Dot  d'  Willis  v.  MaHin,  4  Dam.  E.  39 ;  WUs0%  t. 
FaUer,  3  a.  B.  68. 

*  of  age.    This  mast  be  by  a  promise^  for  a  bare  oekntnDUdgment  of  the 
debt  is  not  sufficient.    There  should  be  a  promise  to  a  party  in  interest, 
or  his  agent,  or  at  least  an  explicit  admission  of  an  existing  liability, 
from  which  a  promise  may  be  implied.    If  a  person  who  had  promised 
marriage  during  non-age,  continue  his  addresses,  and  the  same  line  of 
conduct  after  attaining  the  age  of  twenty-one  years,  as  if  the  engage- 
ment still  existed,  he  would  probably  be  held  to  have  ratified  his  promise, 
although  no  subsequent  express  promise  could  be  proved.    It  was  for- 
merly held,  that  an  idiot  or  lunatic  could  not  avoid  his  contract  ai  2a«, 
upon  a  maxim  which  had  grown  up,  without  reason,  in  the  opinion  of 
many  that  a  man  shall  riot  be  aUotoed  to  stultify  himself.    The  doctrine  is 
now  exploded,  and  he  may  in  all  cases  defend  against  his  contract,  on  the 
ground  either  of  idiocy,  or  lunacy.    A  contract  made  during  a  lucid  in- 
terval would,  of  course  be  binding;  and  where  a  general  derangement  is 
shown,  it  is  then  incumbent  on  the  one  who  insists  that  the  act  is  valid,  to 
sbovr  sanity  at  the  very  time  when  it  was  performed.    Weakness  of  on- 
derstanding,  is  not,  of  itself,  any  objection  in  law,  to  the  validity  of  a  con- 
tract.   If  a  man  has  any  glimmering  of  reason,  so  that  he  can  tell  bis 
parents,  his  age,  or  the  like  common  matters,  he  cannot  avoid  bis  con- 
tracts.   But  although  mere  weakness  of  understanding,  is  insa&ciest, 
yet  it  famishes  strong  ground  of  suspicion,  and  is  an  item  in  the  proof 
of  fraud  against  which  a  court  of  equity  will  relieve,  when  it  can  bexol* 
lected  from  the  circumstances,  and  a  court  of  law,  where  it  is  clearly  es- 
tablished.   Thoagh  an  idiot  be  not  liable  on  his  contract,  yet  he  is  aa- 
swerable  in  damages,  for  any  wrong  he  may  have  committed,  the  same 
as  any  other  person.    And  so  of  a  lunatic.    And  either  of  them  are  thas 
liable,  even  after  the  execution  of  a  commission  from  chancery,  and  being 
ordered  into  the  custody  of  their  committee.    A  lunatic  is  moreover  liable 
for  debts  which  he  has  contracted  during  lucid  intervals,  before  the  com- 
mission executed;  and  either  of  them  may  sustain  injuries,  or  have  debts 
due  to  them,  the  same  as  a  sane  person.    And  a  lunatic  may  be  made 
liable  for  necessaries,  furnished  by  a  tradesman,  who,  at  the  time  of  sup- 
plying the  goods,  had  no  reason  to  suppose  him  a  person  of  unsound  mind. 
See  Cowen's  Treatise,  p.  265,  266,  267,  and  cases  ciUd, 

[4]  Duress  of  imprisonment,  or  duress,  per  mtTuu,  avoids  all  contracts. 
The  first,  is,  where  a  man  is  illegally  imprisoned  in  a  common  prison, 
or  elsewhere.  If,  in  consequence  of  this,  he  enters  into  any  contract,  it  is 
void,  though  otherwise,  upon  a  good  consideration.  But  this  would  not 
be  the  case,  if  in  consequence  of  a  legal  imprisonment,  unless  undue, 
aAd  illegal  force  be  used,  or  the  party  is  made  to  endure  unnecessary  and 
ijnlawful  privation.    And  it  has  been  held  that  if  process  is  sued  out  ma- 
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or  that  it  was  entered  into  for  or  with  reference  to  some  ^*p-^^mr. 
unlawful  purpose.(/)[5] 

(0  BarOeU  v.  Vinor,  Carth.  252 ;  Langttm  v.  Hughes,  1  M.  &  S.  596 ; 
De  Begms  v.  ArmisUad,  10  Bing.  107 ;  Gas  Ldght  Company  y.  Twmer,  8 
Scott,  609 ;  RitckU  v.  Smiih,  6  C.  B.  462;  aod  see  Ewi/r^  v.  OsbaldisUm, 
2  Myl.  db  Cr.  53 ;  and  note,  anything  to  which  a  statute  attaches  a  penalty 
is  unlawfal,  although  not  expressly  prohibited ;  and  see  AppleUm  v.  Camp- 
beU,  2  Car.  &.  P.  347. 

licioasly,  and  without  probable  cause,  though,  in  form,  regular  and  legal 
to  arrest  and  imprison  the  defendant,  and  a  deed  is  obtained  from  him 
while  thus  arrested,  to  procure  his  deliverance,  such  deed  may  be  avoided 
by  duress  of  imprisonment.  Duress  per  minasj  as  where  a  man  is  threa- 
tened with  some  personal  injury,  as  death,  illegal  imprisonment,  may- 
hem, loss  of  member  or  the  like.  If  he  contracts  under  the  influence  of 
fears  thus  excited,  his  contract  is  void,  though  upon  good  consideration. 
But  it  is  said  that  a  contract  obtained  by  a  menace  of  a  mere  battery,  or 
trespass,  to  land  or  goods,  is  binding ;  the  law  considering  that  such  a 
threat  is  not  of  a  nature  to  overcome  a  firm  and  prudent  man,  for  that 
sufficient  and  adequate  redress  may  be  obtained,  if  either  of  such  inju- 
ries be  inflicted.  The  right  of  pleading  duress  in  avoidance  of  a  contract, 
is,  like  infancy,  a  personal  privilege ;  and  I  have  no  right  to  plead  that  I 
entered  into  a  bof^d  or  other  contract,  with,  or  in  behalf  of  another,  on 
account  of  duress  uj^n  him.  The  party  cannot  avail  himself  of  this  de- 
fence, except  where  the  contract  is  made  with  the  person  at  whose  suit  or 
instigation  he  is  arrested,  or  who  makes  the  threats ;  if  the  obligation  be  , 

made  t^a  stranger,  it  cannot  be  said  to  be  done  by  duress.    See  Cowen's 
Treatise,  vol.  1,  p.  264,  265. 

[5]  Agreements  which  contravene  the  general  policy  of  the  common 
'law,  or  the  positive  provisions  of  any  statute,  are  void,  although  the  sta-  > 

tnte  contain  no  express  prohibition.    In  New  York  all  gaming  contracts 
are  void,  and  all  securities  for  money  lent  to  game  with ;  though  an  ac-  , 

tion  for  the  motfey  Uself  lent,  on  the  implied  promise,  will  lie,  the  law 
avoiding  the  security  only ;  so  of  all  wagers  and  contracts,  for  or  on  ac- 
count of,  any  money,  property,  or  thing  in  action  wagered.    1  Rev.  Stat. 
of  New  York,  666.    Contracts  with  a  view  to  future  illicit  co-habitation 
or  prostitution,  are  void ;  but  not  so  of  those  to  pay  for  past  seduction  or  • 
co-habitation,  for  the  object,  in  such  cases,  is  supposed  to  be,  the  redress 
of  injuries  inflicted  on  the  woman.    And  past  co-habitation,  even  with-* 
out  sedaction,  is  a  legal  consideration;  so  that  a  bond  for  the  same,  is  .  .^,  .»  / 
good.    But  a  promise  in  consideration  of  past  seduction,  would  be  void, 
if  it  appeared  to  have  been  made  on  the  sole  consideration  of  stopping  a 
prosecution  for  fornication  and  bastardy.    And  although  a  contract  made 
as  an  indemnity  against  the  consequence  of  an  illegal  or  immoral  act,  ta 
be  done  at  a  future  period,  be  void ;  yet  a  person  may  indemnify  himself 
against  the  consequences  of  an  unlawful  act  already  done.    13  Serg.  & 
Rawle,  29 ;  2  Hall's  Sup.  Ct.  Rep.  579 ;  1  Caines'  160;  14  John.  Rep.  381. 
Ck>ntracts  totally  to  restrain  a  man  from  exercising  his  trade  or  profession, 
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chtp.  xvn.  So,  admitting  its  original  validity,  he  may  show  that 
or  jj^^  it  has  been  since  avoided  by  having  without  his  *concur- 
▼«r  rence  been  altered  by  the  plaintiff  in  a  material  part  ;(m) 

or  by  a  waiver  in  writing  duly  signed  by  plaintiff  (n)  be- 
fore the  breach  which  is  relied  on  in  the  action  :(o)  Sir 
E.  Sugden  holds  it  to  be  the  better  opinion  that  a  verbal 
waiver  of  a  written  agreement  is  no  defence  at  law  ;(p) 
but  the  reported  cases,  although  they  leave  the  point 
doubtful,  seem  rather  to  lead  to  a  contrary  conclusion  :{q) 
and  the  Statute  of  Frauds  seems  merely  to  take  away  the 
remedy  by  action  in  the  case  of  a  verbal  contract,  with- 
out saying  anything  to  affect  the  common  law  right  of 
waiving  by  word  of  mouth  a  contract  not  under  seal. 
or  leiMM;  So,  the  defendant,  admitting  the  agreement  and  its 
breach,  may  show  that  the  plaintiff  has  executed  a  re- 
lease under  seal ;  or  has  accepted  something  in  satisfac- 
uol?*"**'  ^^®°  ^^  ^^®  breach  ;(r)  or  has  already  recovered  damages 
in  an  action  upon  the  agreement  ;(^)  or,  that  the  action 
has  not  been  brought  within  the  time  allowed  by  the  stat- 
utes of  limitation. 

(m)  Supra^'p.  118. 

(n)  See  Goss  v.  Lard  Nugent,  2  Ner.  &.  M.  S8 ;  Barvey  v.  CTraMoai,  6 
Nev.  db  M.  754,  769.  » 

{p)  Where  a  right  of  action  has  actually  ariaen,  this  can  be  discharged 
only  by  a  release  nnder  seal  or  by  the  acceptance  of  something  by  way  of 
satisfaction ;  WUicughbyj,  Backhouse,  2  B.  d&  Cr.  821,  824 ;  see  BofUs  t. 
Usher,  4  Moo.  &  P.  791. 

(P)  Sag.  174. 

\q)  See  Goas  y.  Lard  Nug€fU,6B.  d&  Ad.  58, 66;  Harvey  y,  GraNtam,6 
Nev.  d&  M.  754,  762;  and  SUadv,  Dawber,  10  Ad.  d&  El.  57,  65. 

(r)  Waioughify  v.  Backhouse,  2  B.  d&  C.  821, 824 ;  BayUs  v.  Usher,  4  Moo. 
&P.791. 
*      (5)  See  10  Bing.  538. 


or  from  exercising  it  throughout  the  country  or  state,  either  for  a  limited 
time,  or  generally,  are  void.  But  a  contract  to  restrain  its  exercise  at  a 
particular  place  or  places,  is  valid.  7  Cowen  Rep.  307.  An  agreement, 
on  the  part  of  a  corporation  to  grant  to  individuals  certain  privileges,  in 
consideration  that  they  will  withdraw  their  opposition  to  the  passage  of  a 
legislative  act  touching  the  interest  of  the  corporation,  is  against  sooiid 
policy,  prejudicial  to  just  legislation,  and  void.    1  Aik.  Rep.  964. 
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Chap.  ZTIL 

(7.)  Action^  when  restrained  in  eqmiy.[l] 
Equity  will  restrain  an  action  at  law  which  is  incon-  S^SiSte 

equity. 

[1]  "  A  writ  of  injonction/'  says  Story,  (3  Story's  Eq.  Juris.,  s.  875,  H 
aeq.f)  '<  is  in  no  just  sense,  a  prohibition  to  the  courts  of  common  law,  in 
the  exercise  of  their  jurisdiction.  It  ia  not  Iddressed  to  those  courts.  It 
does  not  eren  affect  to  interfere  with  them.  The  process,  when  its  object 
is  to  restrain  proceedings  at  law,  is  directed  only  to  the  parties.  It  nei- 
ther assumes  any  superiority  over  the  court,  in  which  those  proceedings 
are  had,  nor  denies  its  jurisdiction.  It  in  granted  on  the  sole  ground  that 
from  certain  equitable  circumstances,  of  which  the  court  of  equity  grant- 
ing the  process  has  cognizance,  it  Ib  against  conscience  that  the  party  in- 
hibited should  proceed  in  the  cause.  The  object  therefore  really  is  to 
prevent  an  uniair  use  being  made  of  the  process  of  a  court  of  law,  in 
order  to  deprive  another  party  of  his  just  rights,  or  to  subject  him  to  some 
unjust  vexation  or  injury,  which  Ib  wholly  irremediable  by  a  court  of  law. 
One  of  the  plainest  cases  which  can  be  put  of  the  propriety  of  granting 
an  injunction  to  a  judgment  at  law,  is,  where  it  has  been  in  fact  satisfied, 
and  yet  the  judgment  creditor  attempts  to  set  it  up,  and  enforce  it,  either 
against  the  judgment  debtor,  or  against^ome  person  claiming  under  him, 
who  is  thereby  injured  in  his  property  or  rights.  In  such  cases,  a  court 
o£  law  would  often  be  exceedingly  embarrassed  in  giving  the  proper  re- 
dress, if  it  could  give  it  at  all.  But  courts  of  equity  deal  with  it  at  once, 
and  apply  the  most  complete  remedial  relief.  Indeed,  without  a  jurisdic- 
tion of  this  sort,  to  control  the  proceedings,  or  to  enjoin  the  judgments  of 
parties  at  law,  it  is  most  obvious  that  equity  jurisprudence,  as  a  system 
of  remedial  justice,  would  be  grossly  inadequate  to  the  ends  of  its  institu- 
tion. Suppose  an  executor  or  administrator  diould  be  in  possession  of 
abundant  assets  to  pay  all  the  debts  of  the  deceased,  and,  by  an  accidental 
fire,  a  great  portion  of  them  should  be  destroyed,  so  that  the  estate  should 
be  deeply  insolvent.  In  such  a  case,  he  might  be  sued  by  a  creditor  at 
law,  and  the  loss  of  the  assets  by  accident  would  be  no  defence ;  for,  when 
he  once  becomes  chargeable  with  the  assets  at  law,  he  is  forever  charge- 
able, notwithstanding  any  intervening  casualties.  But  courts  of  equity 
will  eiqoin  proceedings  at  law,  in  cases  of  this  sort,  upon  the  purest  prin- 
ciples of  justice.  Suppose  a  party  is  sued  at  law  for  a  debt  of  long  stand- 
ing, and  a  judgment  is  obtained  against  him  for  the  amount,  although  he 
has  actually  paid  it ;  but  he  is  unable,  after  due  search,  to  find  a  receipt, 
or  a  release,  which  would  establish  the  fact ;  and  then,  after  judgment, 
the  paper  is  unexpectedly  found  either  in  his  own  possession,  or  in  that 
of  a  third  person.  At  law,  there  would  be  no  redress  under  such  circum- 
stances. The  judgment  would  be  conclusive.  But  a  court  of  equity 
would,  in  such  a  case,  affon^relief  by  a  perpetual  injunction  of  the  judg- 
ment Such  a  suit  may  be  brought  without  firaud,  as  by  a  representative 
of  a  deceased  party ;  and,  therefore,  it  may  be  a  case  of  innocent  mistake. 
Suppose  a  judgment  should  be  obtained  at  law,  by  fraud,  for  a  sum  lar- 
ger than  is  jnsfty  due  to  the  party,  upon  a  mutual  understanding  of  the 
parties  th^  certain  set-ofisshouldjbe  allowed  and  deducted.  There  would 
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Ctop.  xvn.  sistent  with  a  prior  decree  between  the  parties  in  a  suit 
for  specific  performance ;(/)  or  an  action  by  a  vendor 
whose  bill  for  specific  performance  has  been  dismissed  for 

[*456]  want  of  title  \{u)  but,  in  general,  the  dismissal  *of  the 
vendor's  bill  does  not  interfere  with  his  right  to  bring  an 
action  ]{w)  nor  is  it  necessary,  although  it  is  usual,  to 

(0  Reynolds  r.  Ndson,  6  Madd.  390. 

(u)  McNamara  v.  Artku/r,  2  Ball  d&  B.  353. 

Iw)  Sag.  256. 

be  no  remed]r  at  law ;  and  yet,  a  court  of  eqalty  would  not  hesitate  to  en- 
join the  judgment,  upon  due  proof,  to  the  extent  of  the  set-offs.  Or,  sap- 
pose  a  party  were  surprised,  at  the  trial,  by  pioof  of  a  claim,  of  which, 
from  the  nature  of  the  declaration,  he  could  have  no  notice^and  was  in 
no  default ;  and,  thus  a  recovery  should  be  had  for  an  amount  not  legally 
due ;  the  like  relief  would  be  granted  in  equity ;  but,  at  law,  the  party 
might  be  utterly  without  redress :  for  he  might  not  be  able  to  bring  the 
case  within  the  ordinary  rules  for  granting  a  new  trial.  Another  case 
may  easily  be  supposed,  where  the  defendant  at  law  has  a  perfect  defence; 
but,  where  the  facts  upon  which*  it  depends  are  exclusively  within  the 
knowledge  of  the  plaintiff  in  the  suit.  In  such  a  case,  a  bOl  of  discoveiy 
is  indispensable  to  enable  the  party  to  make  good  his  defence  at  law.  But 
if,  in  the  mean  time,  the  plaintiff  were  permitted  to  go  on  at  law,  and  to 
insist  upon  a  trial,  before  a  discovery  was  obtained,  it  is  obvious  that  the 
law  would  be  an  instrument  of  the  grossest  injustice.  In  such  a  case,  a 
court  of  equity  would  decree  an  injunction  to  stay  proceedings  untQ  the 
discovery  was  duly  obtained. 

In  some  of  the  cases  which  have  been  above  supposed,  the  defendant 
would  have  had  a  complete  remedy  at  law,  if,  at  the  time,  he  had  been  in 
posdession  of  the  appropriate  proofs.  But  the  great  mass  of  cases  in 
which  an  injunction  is  ordinarily  applied  for,  to  stay  proceedings  at  law, 
'  is  where  the  rights  of  the  party  are  wholly  equitable  in  their  own  nature, 
or  are  incapable,  under  the  circumstances,  of  being  asserted  in  a  couit  of 
law.  A  ready  illustration  of  the  former  class  may  be  found  in  the  attempt 
of  a  trustee,  in  violation  of  his  trust,  to  oust  the  possession  of  the  eai» 
que  trust  of  an  estate,  to  the  beneficiarenjoymcnt  of  which  he  is  entitloi; 
or,  of  a  landlord  to  oust  the  possession  of  a  tq^ant,  with  whom  he  his 
contracted  for  a  lease,  by  an  ejectment,  in  violation  of  that  contract;  or 
ofa  party  setting  up  a  satisfied  term,  or  an  outstanding  legal  incmn- 
brance,  to  defeat  the  possession  of  another  person  having  a  better  consci- 
entious and  equitable  tiUe  to  it.  Ulustrations  of  the  latter  class  may  be 
found  in  the  common  cases  of  bonds  and  mortgages,  and  other  penal  se- 
curities and  covenants  where,  by  the  stricti»  rules  of  law,  the  party,  after 
forfeiture,  can  obtain  no  relief;  in  cases  of  set-offs  in  equity,  which  are 
not  recognized  at  all,  at  law,  as  such ;  and  in  cases  of  partnership  pn>- 
pcrty,  seized  in  execution  by  a  creditor  of  one  of  the  panners,  where  an 
injunction  will  be  awarded  to  stay  proc^ings  until  an  account  of  the 
partnership  funds  and  rights  is  taken.  ^     *  « 
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Slate  in  the  decree  that  the  dismissal  is  without  prejudice  ^^fH* 
to  the  legal  right.(:r)  So,  if  a  plaintiff  is  proceeding  at 
law  and  in  equity  for  the  same  subjec^matter,  equity  will 
require  him  to  elect  between  his  remedies  ;(y)[l]  but,  as 
we  have  seen,  a  court  of  equity  will  not,  pending  a  suit 
by  the  vendor  for  specific  performance,  restrain  a  purcha- 
ser from  bringing  an  action  for  the  deposit  ;(z)  except, 
perhaps,  on  the  terms  of  the  money  being  paid  into 
coQrt.(a) 

(8.)  General  matters  relating  to  the  action.  ' 

In  an  action  by  the  purchaser  for  non-performance  of  i^cuitn 
the  agreement,  the  vendor  can  require  to  be  furnished 
with  a  particular  of  all  matters  of  fact,  (but  not  of  law,) 
which  the  plaintiff  means  to  rely  on  as  constituting  non-  • 
performance  ;(6)  but,  if  this  be  not  obtained,  the  latter 
may  prove  any  matter  amounting  to  a  breach  of  the  agree- 
ment ;  and  is  not  restricted  by  statements  which  he  may 
previously  have  made  to  the  vendor.(c) 

At  law,  time  is  of  the  essence  of  the  contract  ;(cf)[2]  so  TioB  j^^  at 
that  the  delay  of  a  single  day  after  the  time  fixed  for  the  ^^' 
delivery  of  the  abstract,  or  deducing  and  verifying  a  mar- 

(z)  See  3  Ball  &  B.  353. 
(y)  ^nfra,  p.  460. 

{z)  Thinner  v.  Smithy  4  Jur.  310,  Chan. 
(a)  S.  C,  Annesley  v.  Mitggridge^  1  Madd.  593. 

{b)  See  CoOeU  7.  Thompson,  3  Bos.  &  P.  246 ;  Roberts  v.  Rowlands,  3 
Mee.  &,  W.  543. 

(c)  Squire  Y,7\fdd,  I  Camp.  ^3]  Sag,  488;  hni  see  Tifdd  v.  Boggart,! 
Moo.  &  Malk.  128. 

(d)  Berry  7.  Young,  2  Esp.  640,  n. 

[1]  Courts  of  equity  will  not  only  award  an  injonction  to  stay  proceed- 
ings at  law,  but  they  will  also,  where  the  party  is  proceeding  at  law  and 
in  equity  for  the  same  matter  at  the  same  time,  compel  him  to  make  an 
election  of  the  suit,  in  which  he  will  proceed,  and  will  stay  the  proceed- 
ings in  the  other  court.  See  2  Story's  Eq.  Juris.,  s.  889 ;  Eden  on  Injunct. 
ch.  2,  pp.  34, 35, 36, 37, 38 ;  Rogers  v.  Vosburgh,4John8,  Ch.  Rep.  84. 

[2]  Time  may  also  be  of  the  essence  of  the  contract  in  equity.  Though 
mere  lapse  of  time  is  not,  in  all  cases,  an  objection  to  decreeing  a  specific 
performance.  Waters  v.  Travis^  on  appeal,  9  Johns.  Rep.  460;  Benedict 
v.  lAfnch,  1  Johns.  Ch.  Rep.  370;  Thompson  v.  Ketcham,  8  Johns.  Rep. 
146. 
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caifti>-  zvn.  ketable  title,  gives  to  the  purchaser  an  immediate 


action.;  nor  can  time,  at  law,  be  varied  or  enlarged  by 
p457]  word  of  mouth  :{e)  and,  where  a  time  is  fixed  *for  com- 
pletion, and  the  vendor  fidls  to  deduce  and  verify  a  mar* 
ketable  title  before  that  time,  or  if,  no  time  being  fixed  for 
completion,  he  deduces  a  defective  title,  and  the  contract 
is  rescinded  while  the  title  remains  defective,  his  haying 
a  good  title  at  the  time  of  trial  will  be  no  defence  to  the 
action :(/)  but,  if  no  time  be  fixed  for  completion,  the 
vendor  will  be  entitled  to  "a  reasonable  time**  for  mak- 
ing out  his  title  :{jg)  and  if,  in  such  case,  the  purchaser 
do  not  apply  for  the  title  before  bringing  an  action,  it  is 
sufficient  if  the  vendor  can  make  a  good  title  at  the  time 
of  trial;  hi9  having  had  a  defective  title,  at  the  date  of 
the  contract,  is  immaterial.(A)[l] 
SS^S)^  Lastly,  we  may  here  remark,  that  a  court  of  law  will 
uumf^"^  consider  equitable,  as  well  as  legal  objections  to  the 
titla(f) 

(0  MarshaU  v.  L^wn,  6  Mee.  4^  W.  109;  8Uad  v.  Dawber,  10 Al  4i 
£1.57. 

(/}  See  DobeU  Y.  BHUMnstm,  Z  Ad.  &  El.  365;  Bartktty.J\ukm,S 
Taunt  259;  JRoper  t.  Coombes,  6  B.  &  Cr.  534;  Seawurd  7.  HitM,  5 
East,  198. 

(g)  Sains(mY»IlkodeSjSSe.bii, 

(A)  Thomson  y.MaeSflEsp.l&i. 

(t)  Sag.  533,  and  cases  cited ;  and  see  Neeves  v.  Burrage,  14  Ju.  177, 

a.B. 

[1]  In  the  case  here  cited,  it  seems,  a  man  agreed  to  sell  a  tenn,  of 
which  he  stated  forty  years  to  be imezpired.  It  ajppeared there  ^werecnly 
thirty-nine ;  but,  by  an  agreement  endorsed  on  the  lease,  the  lessor  agreed 
to  add  one  year  to  the  unexpired  term.  This  agreement  was  dated  after 
an  action  brought  by  the  vendor  for  damages  on  breach  of  agreemeBt; 
and  Lord  Kenyon  ruled  that  the  vendor  having,  at  that  time,  a  good  title, 
it  was  sufficient.  He  said  that  it  had  been  solemnly  adjudged,  that  if  a 
party  sells  an  estate  without  having  tide,  but  before  he  is  called  upcm  to 
make  a  conveyance,  gets  such  an  estate  as  will  enable  him  to  make  a 
tiUe,  that  is  sufficient :  That  here  the  plaintiiT  being  enabled  to  make  a 
title,  and  the  defendant  never  having  applied  for  it,  he  should  not  be 
•  allowed  to  set  up  a  want  of  title,  though  the  power  of  making  that  title 

was  obtained  after  the  action  was  brought 
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ch.  3rvin. 

•CHAPTER  XVIII. 

AS  TO  SPECIFIC   PEaFORMAHCB. 

1.  Matters  relating  to  thejtirisdictian  generally. 

2.  By  whom  specific  performance  may  be  enforced, 

3.  Against  whom  it  may  be  enforced. 

4.  As  to  the  parties  to  the  suit. 
5*  As  to  the  bill. 

6.  As  to  proceeding  by  daim  under  the  orders  of  Aprils 
1860. 

7.  As  to  how  the  plaintiff  ^s  case  may  be  sustained  in 
the  absence  of  a  written  agreement--fraud—^art-f>er' 
Jormance — admission  by  defendant  of  parol  agreement— 
parol  variation  of  written  agreement. 

8.  As  to  grounds  of  defence  negativing  plaitUiff^s  right 
to  specific  performance  except  with  a  variation  of  the 
criginal  agreement ;  viz,f  fraud — mistake — surprise — 
misrepresentation — unfulfUed  promise — parol  variation^ 
etc 

9.  As  to  grounds  of  defence  negativing  in  toto  plaif^ 
Hff^s  right  to  specific  performance  ;  viz.^  personal  inca- 
pacity— nature  ofcontractf  or  frauds  4*c.,  ^c,y  attending 
its  execution — matters  relating  to  the  estate — title — or 
consideration — plaintiff^s  conduct^  4*^.,  after  contract — 
election  of  other  remedy. 

10.  As  to  the  proceedings  in  the  suit ;  viz.y  payment 
of  purchase-money  into  court — reference  of  title  and  pro* 
ceedings  thereon — decree  for  plaintiff— conveyance— de- 
cree dismissing  bill* 

11.  As  to  costs. 

(1.)  The  only  remedy  to  be  obtained  in  equity  for  the  spMifie  pn-- 
non-performance  of  the  contract,  is  a  decree  for  specific  SS^i^r 
'performance  ;(a)[l]  at  onetime,  there  was  a  floating  idea  '*7m59[ 

(a)  Specific  perfonnance  of  contract  for  sale  or  parchase  of  railway 
shares  will  be  enforced ;  Dwumft  y.  Albrecht,  19  Sim,  189,  affirmed  199 ; 
Skaw  v.  FHsker,  12  Jar.  152;  Wynm  v.  Price,  13  Jnr.  295. 

[1]  By  the  common  law,  every  contract  or  covenant  to  sell  or  transfer 
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^-  *^"'-  in  the  profession  that  the  court  might  award  compAnsa-' 
tion  for  non-performance,  in  the  e^ent  of  the  primary  re- 

a  thing,  if^here  is  no  actual  transfer,  is  treated  as  a  mere  personal  con- 
tract or  covenant ;  and,  as  such,  if  it  is  unperformed  by  the  party,  no  re- 
dress can  be  had,  except  in  dan^ages.    But  courts  of  equity  require  a  strict 
performance  fix)m  the  offending  party,  of  "vhax  he  cannot,  without 'mani- 
fest fraud  or  -wrong,  refuse.    The  jurisdiction  of  equity  in  decreeing  a 
specific  performance  of  contracts  does  not  depend  upon,  nor  is  it  affected 
by  the  form  or  character  of  the  instrument.    It  is  only  necessary  that  the 
transaction,  in  substance,  amounts  to,  and  is  intended  to  be  a  binding 
agreement  for  a  specific  object,  whatever  may  be  the  form  or  character  of 
the  instrument    Hence,  if  a  bond  with  a  penalty  is  made  upon  condition 
to  convey  certain  lands,  upon  the  pajrment  of  a  certain  price,  it  would  be 
deemed  in  equity  an  agreement  to  convey  the  land  at  all  events^  and  not 
to  be  discharged  by  the  payment  of  the  penalty,  although  it  has  assumed 
the  form  of  a  condition  only.    In  all  such  cases,  equity  looks  to  the  sab- 
stance  of  the  transaction,  and  the  primary  object  of  the  parties ;  and  where 
tliat  requires  a  specific  performance,  they  will  treat  the  penalty  as  a  mere 
security,  for  its  due  attainment.    The  ground  of  the  jurisdiction  is,  thai  a 
court  of  law  ia  inadequate  to  decree  a  specific  performance,  and  can  re- 
lieve the  injured  party  only  by  a  compensation  in  damages,  which  would 
often  fall  short  of  redress.    "  And  this,"  says  Story,  (2  Story's  Eq.  Juris., 
8.717,)  "  constitutes  the  true  and  leading  distinction,  in  the  present  exer- 
cise of  equity  juffsdiction  in  England,  in  regard  to  decreeing  specific  per- 
formance.   It  does  not  proceed,  as  is  sometimes  erroneously  supposed, 
upon  any  distinction  between  real  estate  and  personal  estate,  but  upon 
the  ground  that  damages  at  law  may  not,  in  the  particular  case,  afford  a 
complete  remedy.    Thus,  courts  of  equity  will  decree  performance  of 
a  contract  for  land,  not  because  of  the  particular  nature  of  land,  but  be- 
cause the  damages  at  law,  which  must  be  calcalated  upon  the  general 
value  of  the  land,  may  not  be  a  complete  remedy  to  the  purchaser,  to 
whom  the  land  purchased  may  have  a  peculiar  and  special  value." 

"  It  has  been  said  in  a  late  case,"  continues  Story,  (2  Story's  Eq.  Juris., 
741,  et  seg.,)  "  that  it  may  be  safely  laid  down  as  a  general  proposidoo, 
notwithstanding  many  exceptions,  that  an  agreement,  in  order  to  call  for 
a  speeific  performance  by  the  decree  of  a  court  of  equity,  must  be  sock 
an  agreement  as  might  have  been  made  the  subject  of  an  action  at  lav. 
This  language,  when  understood  in  a  qualified  sense,  is  doubtle^  cor- 
rect; for  generally,  if  a  party  does  not  contract  personally  at  law,  equity 
will  not  create  a  personal  obligation  on  his  part,  unless  under  peculiar 
circumstances.  But  the  whole  class  of  cases  of  specific  peribrmaDce  of 
contracts  respecting  real  estate,  where  the  contract  is  by  parol,  and  theie 
has  been  a  part  performance,  or  where  the  terms  of  the  contract  hare  aot 
been  strictly  complied  with,  and  yet  equity  relieves  the  party,  are  proofs 
that  the  right  to  maintain  a  suit  in  equity,  to  compel  a  specific  perfona- 
ance,  does  not,  and  cannot  properly  be  said  to  depend  upon  the  paity^ 
having  a  right  to  maintain  a  suit  at  law  for  damages.  In  cases  o(  speci- 
fic performance,  courts  of  equity  sometimes  follow  the  law,  and  sometiises 
go  far  beyond  the  law ;  and  their  doctrines,  if  not  wholly  independeot  of 
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lief  failing ;  but  the  contrary  has  been  settled  by  modem  ^  ^"^ 
decisions  :{b)  nor  does  it  make  any  diflference  that  com- 
pensation is  sought,  net  against  the  owner  of  the  estate, 
but  against  a  person  Who  falsely  assumed  authority  to 

The  Court  of  Review,  (or  now  the  Court  of  Bankruptcy,)  gSJ^jLy 
cannot  enforce  specific  performance  against  a  purchaser  g|^^ 
who  has  not  expressly  submitted  himself  to  the  jurisdic-  ^^JSH^  ' 
tion  ]{d)  nor,  perhaps,  even  against  one  who  is  willing  so  '^"^^ 
.to  submit  himself.(e) 

The  principle  by  which  courts  of  equity  have  professed  Jj^^JJ 
to  be  guided  in  decreeing  specific  performance  of  a  con-  2?  wSSf*^ 
•tract  for  purchase,  is,  that  damages  at  law  may  not,  in  the  ^S^SuS' 


(6)  Thdd  V.  Oee,  17  Yes.  273;  Sainsbwy  t.  J<mes,  5  Myl.  4&  Or.  1, 
see  p.  3. 

(c)  Sainsbwy  y.  Jones^  5  Myl.  &  Cr.  1. 

{d)  Ex  parte  Cutis,  3  Dea.  243,  overruling  Ex  parte  Goutd^  1  G.  &  J. 
231;  ExparU  Sidebotkam^ZD,  A»C,%lB\  aLdExparteBarrington,4D. 
&C.461. 

(«)  See  Ex  parU  Benndt,  10  Yes.  382. 

-      ■  ■  ■  ■>  ■  I  —■    n  ■  I 

the  point,  whetiier  damages  would  be  given  at  law,  are  not,  in  general, 
dependent  upon  it.  Whoever  shoald  assume  the  existence  of  a  right  to 
damages  in  an  action  at  law,  as  the  tme  test  of  the  jurisdiction  in  equity, 
would  find  himself  involved  in  endless  perplexity ;  for,  sometimes  dama- 
ges may  be  recoverable  at  law,  where  courts  of  eqnity  would  yet  not  de- 
.cree  a  specific  performance;  and,  on  the  other  hand,  damages  may  not 
be  recoverable  at  law,  and  yet  relief  would  be  granted  in  equity.  In 
truth,  the  exercise  of  this  whole  branch  of  eqnity  jurispnidence  respecting 
the  rescission  and  specific  performance  of  contracts,  is  not  a  matter  of 
right,  in  either  party;  but,  it  is  a  matter  of  discretion  in  the  court;  not, 
indeed,  of  arbitrary  or  capricious  discretion,  dependent  upon  the  mere 
pleasure  of  the  judge,  but  of  that  sound  and  reasonable  discretion  which 
governs  itself,  as  £ar  as  it  may,  by  general  rules  and  principles ;  but,  at 
the  same  time,  which  withholds,  or  grants  relief,  according  to  the  drcumr 
stances  o^  each  particular  case,  when  these  rules  and  principles  will  not 
furnish  any  exact  measure  of  justice  between  the  parties.  See  Btpbwn 
V  Avid,  6  Cranch,  262 ;  HaJtch  v.  CM,  4  Johns.  Ch.  Rep.  569 ;  Kemfskal  v. 
^/<m«,5John8.  Ch.  Rep.  193;  Hepbwm  v.  DwUop,  1  Wheat  Rap.  197; 
Long  V.  Cojftifn,  1  Hen.  dbMunf.  1 10 ;  Perkins  v.  Wright,  3  Har.  &  M'Hen. 
396 ;  Colson  v.  Thompson,  ^VHieaX.  336 ;  Berry  v.  Dtiouck,  9  Dev.  398; 
.  fflt'te  V.  JT^a,  2  Dev.  430 ;  Ixw  V.  7V«ai«wtt,  3  Fairfield^ 
280 ;  Rogers  v.  Sauiuiers,  4  Maine  Rep.  92 ;  TOef  v.  T%e  ComUiffofBri^ 
.^;,36tory'sRep.*8OOj>itf0mv.  Elme%dorf,  11  Paige,  277;  Mattkewsr. 
T^miUigerj  3  Barb.  Sup.  Hep.  50 ;  Steveiutm  y.  MasBwdl^  9  Comstock  Rep^ 
408. 
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^•^^^^-  particular  ease,  afford  a  complete  remedy ;(/)  they  will, 
therefore,  decline  to  interfere  if  Uie  sabject-inatter  of  the 
contract  be  such  that  both  Tendor  and  purchaser  woidd 
be  reimbursed  by  damages ;  as  on  an  ordinary  agreement 
for  the  sale  of  stock  :{g)[2]  in  the  case  of  land,  the  pur- 
chaser's right  to  sue  can  never  be  questioned  upon  this 
ground ;  for  the  land  may,  to  him,  have  ^  a  peculiar  and 

Bu^  on       special  value  :(h)  it  is  more  difficult  to  understand  why 

ground  of  , 

m^ity  of  the  courts  should  entertam  a  smt  by  a  vendor,  who^  the 
[*46dl     ^iil®  *being  accepted  and  there  being  nothing  special  in 

(/)  See  AdderUy  t.  Dixon,  1  Sim.  &  St  610. 

Ig)  Ci^y.A«<^,lP.Wms.570i  iVic^<m»  y.  7^bni(^  10  Yea.  159, 
161. 
(A)  1  Sim.  &  St  610. 

[2]  Upon  the  principles  of  natural  jostice,  courts  of  equity  might  insiA 
upon  decreeing  a  specific  performance  of  all  bona  Jide  contracts.  The 
reason  why  a  contract  for  stock  is  not  specifically  decreed  is,  that  it  is  or- 
dinarily capable  of  such  an  exact  compensation.  But  cases  of  a  pecu- 
liar stock  may  be  supposed,  where  courts  of  equity  might  still  feel  them* 
selves  bound  to  decree  a  specific  performance,  upon  (he  ground  that  fiom 
Its  nature  it  htfs  a  peculiar  vidne,  and  is  incapable  of  oompensation  ia 
damages.  And  it  has  been  thought  that  in  contracts  kx  tftock,  a  biU 
ought  now  to  be  maintainable  generally  in  equity,  for  a  specific  delivery 
thereof,  upon  the  ground  that  a  court  of  law  cannot  give  the  piopeity,  bat 
can  only  give  a  remedy  in  damages,  the  beneficial  effect  of  which  must 
depend  upon  the  personal  responsibility  of  the  party.  See  3  Story's  Eq. 
Juris,  sec  717. 

"  Although,"  says  Story,  (3  Story's  Eq.  Juris,  sec  734,)  "the  dodriae 
seems  well  settled  that  a  contract  for  the  sale  of  stock  wiU  not  now  be  de- 
cided to  be  specifically  performed,  because  it  is  ordinarily  capable  of  aa 
exact  compensation  in  damages ;  yet  it  is  well  known  that  as  late  as  Lonl 
Hardwicke*s  time,  such  contracts  were  so  decreed  in  chancery.  And 
even  in  our  own  times,  it  has  been  held  that  a  bill  will  lie  for  a  specific 
*'  perf<mnanee  of  a  contract  for  the  purchase  of  government  stock,  in  fiira 

of  a  holder  of  scrip  receipts,  purporting  to  give  the  title  to  the  beaitr 
thereof,  where  the  bill  prayed  for  the  delivexy  of  the  certificates^  iriikk 
gave  the  iegal  title  to  the  stock,  upon  the  ground  that  a  court  of  law  oouki 
not  give  the  property,  but  could  only  give  a  remedy  in  damages,  the  bena- 
ficial  effect  of  which  must  depend  upon  the  personal  re8pons|)>ility  of  the 
party.  If  this,  however,  be  a  sufficient  ground  to  entertain  die  \\ 
tion,  it  seems  universally  applicable  to  all  for  a  specific  perfo 
In  the  Supreme  Court  of  the  United  States,  aa  inclination  has  been  evin- 
ced to  maintain  a  far  more  extensive  jurisdiction  in  equity,  to  grant  re- 
lief by  a  specific  performance  in  contracts  re8|tecting  personal  chattels, 
that  is  at  present  exercised  in  the  English  courts." 
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the  case,  wants  nothing  but  his  purchase-money  and  ^-  ^^^ 
interest,  which  an  action  at  law  would  give  him ;  it  ap-  vendor  who 
pears,  however,  to  be  settled  that,  upon  the  principle  of^i^P"'- 

*  '  '  '^      r  r  r  cIum  money 

affording  mutual  remedies,  the  court  will  entertain  such  SJJJtl^*** 
a  suit  ;(t)  whether  the  consideration  be  a  life  annuity,  or 
a  gross  sum.(A:) 

Whether  the  mere  fact  of  the  defendant  being  bound  whether  the 

existence  of 

under  an  act  of  parliament  to  complete  the  contract,  and  •"  ^'^^^i 

^  .  .         *  '  remeay  by 

of  the  plaintiff  having  an  easier,  remedy  by  mandamus,  g^^^JSJ^ 
will  prevent  the  latter  from  resorting,  (if  he  please,)  to  a 
court  of  equity,  seems  to  be  doubtful  ;(Z)  if,  however,  a  JJffJJJ^Jd' 
plaintiff  proceed  both  at  law  and  in  equity  for  the  same  ^^^^S^ 
subject-matter,  he  may,  by  order  of  course,  be  compelled  •^"^* 
to  elect  between  his  action  and  suit  ;(m)[l]  and  this  relief 

(i)  Wdhyy.  CO^,  I  Sim.  &  St  174;  Add^leyy.  Dixon,  ib.  607;  CUfi 
ford  V.  TVfwtt,  1 Y.  &  C.  C.  C.  138  j  8ee  V.  C.  Wigram'a  judgment  in  Adr 
ams  V.  BlackwaU  Railway  Company^  13  Jur.  621. 

(k)  Clifford  V.  TwrreU,  ubi  supra;  affinned,  9  Jar.  633.  ^ 

•  (l)  See  Walker  v.  Eastern  CowtUies  Railway  Company ,  6  Ha.  594 ;  Adams 
y.  BlackwaU  Railway  Company,  13  Jar.  620,  V.  C.  Wigram,  reversed  on 
appeal,  2  Mac.  &  G.  118 ;  see  also  Hyde  v.  Edwards,  13  Jar.  757,  R. 

(hi)  Danl.  Ch.  P.  by  H.  791, 793 ;  Royle  v.  Wynne,  Cr.  A  Ph.  358. 


[1]  Under  the  former  chancery  system  of  the  state  of  Nev-York,  if  a 
complainant  sned  a  defendant  the  same  time  at  law  and  In  eqaity,  the 
defendant  might  apply  to  the  coart  of  chancery  for  an  order  that  the  com- 
plainant make  his  election  in  which  court  he  will  proceed.  This  motion 
must  be  made  after  the  defendant  had  put  in  his  answer;  and  the  order 
was,  that  the  complainant  elect,  within  eight  days  after  the  service  there- 
of; and  that  if  he  elects  to  proceed  at  law,  the  bill  be  dismissed.  If  the 
complainant,  after  an  order  to  elect,  elected  to  proceed  in  equity,  chan- 
cery would  restrain  his  proceedings  at  law,  by  injunction.  But  if  he 
elected  to  proceed  at  law,  and  failed  there,  the  dismissal  of  his  bill  would 
be  no  bar  to  his  filing  a  new  bill  for  the  same  matter.  If  the  complain- 
ant considered  that  the  bill  and  action  w^re  for  different  matters,  and  that 
he  ought  not  to  be  compelled  to  elect,  ^e  might  oppose  the  motion  on  that 
ground ;  and  the  court  would  ezaocme  the  pleadings  in  each  suit,  and 
generally  decide  without  further  inquiry.  But  the  ordinary  practice  was 
to  obtain  an  order  of  reference  (o  ascertain  if  the  complainant's  proceed- 
ings at  law  and  in  equity  reflated  to  the  same  matters.  This,  however, 
was  granted  only  in  casep  of  difficulty.  If  it  clearly  appeared  that  both 
suits  were  not  for  the  sxme  matter,  the  court  would  determine  without 
the  reference.  If  a  reference  was  granted,  it  operated  as  a  stay  of  pro- 
ceedings in  both  suits  in  the  mean  time.  If  the  master  reported  that  the 
matters  of  the  two  suits  were  distinct,  the  order  for  the  complainant  to 
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ch.  xviiL  Yias  been  afforded  where  a  landlord  had  filed  a  bill  against 
his  tenant  for  specific  performance  of  an  ageement  to  take 
a  lease,  and  was  also  suing  him  for  use  and  occupation 
of  the  premises  during  part  of  the  term  ;(n)  but  where  the 
action  is  brought  for  the  non-performance  of  particular 
acts : — e.  §*.,  to  improve  or  repair  the  property — the  per- 
formance of  which  is  not  specifically  prayed  by  the  bill, 
or  which  are  acts  the  specific  performance  of  which  can- 
not be  decreed,  and  the  action  is  brought  only  for  such 
damages  as  were  sustained  up  to  the  time  of  its  com- 
[*461]      mencement,  no  case  for  election  seems  to  arise.(o) 
^gjjjp*-     And  although  the  agreement  may  in  itself  vest  in  the 
J^S!  aT-     *purchaser  the  interest  contracted  for,(p)  yet,  if  it  appear 
tn^m^^'  on  its  face  that  a  further  instrument  is  necessary  to  carry 
Inpu?^    out  the  intentions  of  the  parties,  the  court  will  decree  spe- 
cific  performance  of  the  agreement  in  that  particular.(9) 

(2.)  By  whom  specific  performance  will  be  enforced. 
■ 

Enforced  iu      Equity  wiU  enforce  specific  performance  of  the  con- 
Buiiot  pur-    tract  for  sale  at  the  suit  of  the  purchaser  himself,  or  of  his 

cbafler,  or  *  ' 

KnuTtf^M  in  representatives  in  inte^^est, — such  interest,  it  must  be  re- 

inwrwt ;      membercd,  being  the  right  to  take  the  estate  on  payment 

of  the  purchase-money : — e,  g,,  his  alienees  by  act  inter 

(n)  Afidirose  v.  NoU,  2  Ha.  649. 
♦  (p)  See  Fennings  v.  Humpkery^  4  Beav.  1, 7. 

{f)  Sedvidisupra^llb. 
Iq)  FewMT  V.  ffepbwn,  2  Y.  dt  C.  C.  C.  159. 

elect,  was  discharged  vjth  costs.  The  right  to  put  the  complainant  to  an 
election  was  not  confined  to  suits  brought  in  oar  own  courts ;  hat  he 
might  be  compelled  to  elect  whether  he  wonld  proceed  in  those,  or  in  a 
foreign  court.  The  complainikut  was  entitled  to  a  complete  answer  before 
he  could  be  put  to  his  election ;  ^r,  possibly  he  could  not  decide  in  which 
court  it  would  be  most  advisable  b«  should  prosecute  his  claim  until  he 
had  a  full  and  complete  answer  from^he  defendant.  He  therefore  cooM 
not  be  put  to  his  election,  after  exception  were  filed,  until  they 
swered.  And  it  was  irregular  to  obtain  oh  order  to  elect,  before  the 
mon  time  for  filing  exceptions  had  expired.  A  special  application  to  the 
court,  on  notice  to  the  complainant's  solicitor,  was  necessary,  to  obtain 
an  order  that  the  complainant  elect.  Which  application  should  be  foon* 
ded  on  an  affidavit  stating  that  the  two  suits  are  brought  for  the  same  par> 
pose,  and  upon  copies  of  the  pleadings  in  each  suit,  to  show  that  the  mat- 
ters in  both  suits  are  identical.    See  Barb.  Ch.  Rep.,  vol.  1,  pp.  947,  918. 
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vivas,(r)  or  assignees  in  bankruptcy,(*)  or  committees  in  ^•^^'"' 
lanac7,(/)  or,  in  case  of  his  death,  by  his  real  or  personal 
representatives,  (according  to  the  nature  of  the  estate  con- 
tracted for.) 
So,  the  contract  for  purchase  will  be  enforced  at  the  <>'  of  rendor, 

'  *  or  his  reprc- 

suit  of  the  vendor  himself,  or  his  representatives  in  in-  JJSJjJJ,'"  ^ 
terest; — such  interest,  it  must  be  remembered,  being  the 
right  to  receive  the  purchase-money  on  a  conveyance  be- 
ing given  of  the  estate : — e,  g*.,  his  alienees  by  act  inter 
vivos,{u)  or  assignees  in  bankruptcy,(ti7)  or  committees  id 
lunacy,(ir)  or,  (in  the  case  of  death,)  by  his  ei^ecqtors  or 
administrators  ;(y)  so,  if  the  contract  have  been  catered 
into  by  a  tenant  for  life,  in  due  (z)  exercise  of  a  power, 
specific  performance  will,  it  is  conceived,  be  decreed  at 
the  suit  of  a  remainderman.  (a)[l] 

(r)  See  NeUhorpe  v.  Bolgate,  1  Coll.  218. 
(5)  See  6  Gko.  IV.  c.  16, 8. 76 ;  12  and  13  Vict.  c.  106,  8. 146. 
(Q  See  ShelC  on  Lun.  546,  et  seq, 

(u)  See  Cal7.  on  Par.,  2ad  ed.  314 ;  Dan.  Oh,  Pr.  by  U.,  206, 
Iw)  See  12  and  13  Vict.  c.  106,  ss.  141, 142. 
(x)  Shelf,  on  Lun.  564. 
(y)  Roberts  7.  Merchant,  1  Phil.  370, 
(z)  Bat  not  otherwise,  Ricketts  v.  BeU,  1  De  G.  &  S.  335. 
(a)  See  Shanjion  y.  BriuUtreet,  1  Sch.  &  Lef.  52, 65 ;  Lowe  y.  Swift,  2  fk 
Ball.  &  B.  520;  2  Sag.  Pov,  6th  ed.  p.  134;  1  De  Q.  &  S.  344. 

€ 

[1]  In  general,  vhere  the  specific  execution  of  a  contract  respecting 
lands  will  be  decreed  between  the  parties,  it  will  be  decreed  between  all 
persons  claiming  under  them  in  privity  of  estate,  or  of  representation,  or 
of  title,  unless  other  controlling  equities  are  interposed.  If  a  person  pur- 
chase lands. with  knowledge  of  a  prior  contract  to  convey  them,  he  is  af- 
fected by  all  the  equities  which  affected  the  lands  in  the  hands  of  the  ven- 
dor. The  lien  of  the  vendor  for  the  purchase-money  attaches  to  them . 
and  such  purchaser  may  be  compelled  either  to  pay  the  purchase-money 
or  to  surrender  the  land,  or  to  have  it  sold  for  the  benefit  of  the  vendor 
In  this  view,  the  remedy  of  the  vendor  against  such  purchaser  may  be 
said  to  be  in  rem  rather  than  inpersoTuim.  On  the  other  hand,  if  the  ven- 
dee under  such  a  contract  conveys  the  same  to  a  third  person,  the  latter, 
upon  paying  the  purchase-money,  may  compel  the  vendor,  and  any  perr 
0on  claiming  under  him  in  privity,  or  as  a  purchaser  with  notice,  to  com- 
plete the  contract,  and  convey  the  title  to  him.  The  general  principle 
upon  which  this  doctrine  proceeds,  is,  that  from  the  time  of  the  contract 
for  the  sale  of  the  land,  the  vendor  as  to  the  land  becomes  a  trustee  for 
the  vendee,  and  the  vendee,  as  to  the  purchase-money,  a  trustee  for  the 
vendor,  who  has  a  lien  upon  the  land  therefor.    And  every  subsequent 
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ch.  ivin.  #^3  J  Against  whom  specific  performance  vnll  be  enforced. 

SSSonlon-       Equity  will  enforce  specific  performance  of  the  contract 
um  culiim^g  ^^^  sale,  against  the  vendor  himself,  and  also  against,  first, 
byifubM^    persons  claiming  under  him  by  a  title  arising  subsequently 
VSipt  pur-  to  the  contract ;  (except  purchasers  for  valuable  considera- 
without  BO-   tion  who  have  paid  their  money  and  taken  a  conveyance 
without  notice  of  the  original  contract) :  e.  g.j  his  assig- 
nees in  bankruptcy,(&)  or  committees  in  lunacy,(c)  or  vol- 
untary alienees,(rf)  or  judgment  creditors,(e)  or  the  after- 
taken  wife  or  husband  of  the  vendor,(/)  or  the  vendor's 
alienees  for  value,  (if  they  purchase  with  notice  of  the 
prior  contract,(^)  or  have  not  taken  a  conveyance,)(A)  or, 
(in  case  of  his  death,)  against  his  real  or  personal  repre- 
sentatives, (according  to  the  nature  of  the  estate  contract- 
ud^a^iDst   gj  fQj.j  a^jjjj  secondly,  persons  claiming  under  a  title 

uHd^?      which,  although  prior  to  the  contract  and  known  to  the 

which' ho'    purchaser,  might  have  been  displaced  by  a  conveyance 

S.piaccS'by  by  the  vendor :  e,  £•.,  voluntary  alienees :(»)  wife  entitled 

to  freebench,  (if,  as  if  the  case  in  most  manors,  her  title 

(b)  Orlebar  v.  Fletcher,  1  P.  Wms.  737;  T\iylor  v.  Wheeler,  2  Vcr.  564; 
and  see  2  Yes.  sen.  633 ;  Parker  y.  Smith,  1  Coll.  606. 

(c)  Shelf,  on  Lun.  564 ;  1  WUl.  IV.  c.  65,  s.  27. 
Id)  See  Binton  v.  Hinton,  2  Yes.  sen.  631, 633. 
(e)  BrufUon  v.  Neale,  14  L.  J.,  N.  S.,  L.  C.  8. 
(/)  See  2  Yes.  sen.  633. 

(g)  Daniels  v.  Davison,  16  Yes.  249 ;  lAghtfoU  v.  Heron,  3  Too.  &  C. 
586;  CuUsv.  Thjodey,  1  Coll.223;  Pottery.  8anders,6nsL  1. 

(A)  As  to  "which,  vide  supra,  292, 

(i)  BuckU  y.  MUcheU,  18  Yes.  100 ;  Metcalfe  y.  Pfdverioft,  1  Yes.  &  B. 
180 ;  WaUats  y.  Btisby,  5  Beay.  193 ;  but  the  yolontary  settler,  if  he  con- 
tract to  sell  the  estate,  cannot  himself  enforce  specific  performance ;  Smdk 
y.  Garland,  2  Mer.  123 ;  Johnson  y.  Legard,  Tom.  &  R.  281. 

purchaser  from  either,  with  notice,  becomes  subject  to  the  same  equities 
as  the  party  would  be  from  whom  he  purchaAed.  In  cases  of  this  sort,  if 
the  original  vendee  dies,  afler  haying  sold  the  lands  to  a  third  perscm, 
who  is  to  pay  the  purchase-money,  his  personal  representatives  are  eoti- 
tled  to  proceed  against  such  purchaser  in  equity  to  indemnify  them,  and 
to  pay  the  purchase-money.  On  the  other  hand,  if  the  vendor  dies,  his 
personal  representatives  may  enforce  the  lien  for  the  purchase-money 
against  the  land  in  the  possession  of  the  purchaser.  See  2  Story's  £q. 
Juris,  sees.  788, 789. 
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depends  upon  her  husband  dying  seised  ;)(A)  dowress  who  ^-  ^v'"- 
married  since  the  late  Dower  Act  came  into  operation  ;(Q 
and  remaindermen,  or  cestuis  que  trtist,  in  cases  where  the 
•vendor  has  contracted  in  due  exercise  of  a  power  or  pur-  [*463] 
suant  to  a  trust  :(m)  subject,  nevertheless,  to  these  excep- 
tions, viz.,  that  the  contract  of  a  tenant  in  tail  who  dies 
before  executing  the  conveyance,  does  not  affect  the  in- 
terests of  the  issue  in  tail  or  remaindermen  ;(n)  and  that 
the  contract  of  a  trustee  will  not  be  enforced  if  the  at- 
tendant circumstances  constituted  it  a  breach  of  trust.(o)[l] 

The  contract  by  a  married  woman,  either  with  or  with-  contnct  for 

"^  sale  of  mar- 

out  her  husband's  concurrence,  for  the  sale  of  her  real  es-  rfed  wo- 

'  man's  ettate, 

tate  not  settled  to  her  separate  use  or  appointment,  (other  Ji5*of  bSSg 
than  her  chattels  real,)(p)  is  incapable  of  being  enforced  •'»*>"^ 
against  her  :{q)  nor  will  it,  although  signed  with  the  hus- 
band's concurrence  and  in  his  presence,  bind  any  interest 
which  he  may  then  unknowingly  have,  or  subsequently 
acquire,  in  the  property  :(r)  if,  having  a  power  of  appoint- 
ment, she  enter  into  a  contract  executed  with  the  formali- 
ties required  by  the  power,(^)  or  if,  as  respects  estate  set- 
tled merely  to  her  separate  use  with  no  restraint  on  antici- 
pation, she  enter  into  such  a  contract  as  would  bind  her  if 
B,feme  sole,{t)  the  estate,  it  is  conceived,  in  either  case  is 
bound,  although  no  decree  can  be  made  against  her  per- 

{k)  Binion  y.  Hinton,  9  Ves.  sen.  631 ;  Brovm  v.  Ravndle,  3  Ves.  256. 

(0  3  and  4  Will.  IV.  c.  105,  ss.  4  and  5. 
•   im)  MoraockY.BvMer,\0Ye6,Z\b',  DmedLY.D^ 
and  see  cases  cited,  5ifpra,  461,  n.  (a.) 

(n)  3  and  4  Will.  IV.  c.  74,  s.  47;  and  see,  as  to  the  same  being  the  rule 
before  the  act,  Frank  y.  Mainwaring,  2  Beay.  115 ;  Sag.  227. 

(o)  MorOoek  y.  BuUer,  10  Yes.  292 ;  WhiU  y.  Cuddan,  6  CI.  &  Fin.  766. 

(p)  As  to  which  see  next  paragraph. 

{q)  Emery  y.  Wase,  5  Yes.  846;  Davidsonr.  Cfardner,  Sug.  230 ;  AyleU 
y.  AshJton,  1  Myl.  &  Cr.  105 ;  see  Lassence  y.  Tiemey^  I  Mac.  &  G.  572. 

(r)  AyleU  y.  AskUm,  1  Myl.  &  Cr.  105. 

(5)  See  Sng.  230,  n.  (jp) ;  MaHin  y.  MUcheU,  2  Jac.  &  W.  425. 

(0  SUad  y.  Nelson,  2  Beay.  245. 


[1]  If  trustees  under  a  power  of  sale,  make  a  legal  contract  for  sale  of 
the  estate,  the  contract  binds  the  estate ;  and  though  by  the  death  of  par- 
ties, the  power  should  be  extinguished,  yet  the  contract  must  be  execu- 
ted by  those  who  haye  got  an  interest  by  the  extinguishment  of  the  power. 
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ch.  xviii.  sonally  :(w)  and  even  in  the  case  of  an  agreement  in  ex- 
ercise of  a  power,  the  want  of  mere  formalities,  may,  it 
seems,  be  supplied  :  e.  g.,  where  a  married  woman  hav- 

[•464]  ing  a  power  to  appoint  by  deed  enters  into  a  'contract  not 
under  seal,  specific  performance  may  be  decreed  ;(i/7)[l]  but 
this,  it  is  conceived,  would  not  be  the  case  where  the 
omission  went  to  the  substance  of  the  power,  or  consisted 
in  the  want  of  formalities  which  were  intended  for  her 
protection.  (:r)[2] 

(tt)  NanUs  v.  Corrock,  9  Ves.  189 ;  AyleU  v.  Ashtm,  1  Myl.  A,  Cr.  112 ; 
rrancis  v.  WizeU,  I  Madd.  258. 

(w)  See  Stead  v.  Nelson,  vM  swpra;  DoweU  v.  Dew,  1  Y.  &  C.  C.  C. 
345. 

(x)  See  Lassence  v.  THemey,  1  Mac.  &  G.  551,  573. 


[1]  In  the  case  here  cited  the  court  remarked  "  This  estate  was  Tested 
in  Mrs.  Waterworth  for  her  life,  for  her  separate  ose.  Now  supposing  a 
legal  estate  to  have  been  vested  in  her,  a  court  of  law  would  take  no 
notice  of  the  words  for  her  separate  use ;  but  in  this  court,  those  words 
would  give  her,  during  coverture,  the  same  right  over  the  estate,  as  she 
would  have  had,  if  she  had  been  a  feme  sole.  Having  that  right,  she 
enters  into  a  contract,  whereby,  in  consideration  of  a  sum  of  120L  she 
agrees  to  execute  a  mortgage  of  this  estate.  That  which  was  vested  in 
her,  and  over  which  her  power  extended,  was  her  life  estate.  It  is  true, 
that  her  life  might  be  prolonged  beyond  the  life  of  her  husband-,  if  so, 
the  consequence  would  be,  that  she  would  then  have,  both  in  equity,  as 
well  as  at  law,  an  absolute  power  of  disposition  over  that  life  estate,  and 
I  cannot  say  that  I  think  that  the  analogy  of  a  reversionary  interest  in  a 
ckose  in  action^  in  any  way  applies  to  this  case.  It  appears  to  me,  that 
she  had  a  power  to  enter  into  this  agreement,  which  must  be  specifically 
performed  with  costs,  and  it  must  be  declared  that  the  plaintiff's  moxigage 
is  entitled  to  priority  over  that  of  Mr.  Tolson. 

[2]  A  feme  covert  may  mortgage  her  real  estate  for  her  husband's  debts. 
Demerest  v.  Wynkoop,  3  John.  Ch.  Rep.  129.  And  she  may  execute  by 
will,  a  power  in  favor  of  a  husband,  given  to  her  whexL  feme  sole  over  her 
real  estate.  Bradisk  v.  Gihbs^  3  John.  Ch.  Rep.  523.  The  power  of  a 
married  woman  over  her  separate  estate,  does  not  extend  beyond  the  plain 
meaning  of  the  deed  creating  the  estate.  She  is  therefore  to  be  consider- 
ed ^fcTne  sole  in  relation  to  the  estate,  only  so  far  as  the  deed  has  express- 
ly conferred  on  her  the  power  of  acting  as  a  fnne  sole.  Morgan  v.  SZcai, 
4  Yerger,  375.  A  woman,  before  marriage,  conveyed  to  a  trustee,  w^ 
the  assent  of  her  intended  husband,  all  the  property,  real  and  personal, 
which  she  then  had,  or  might  acquire  after  marriage,  to  be  held  by  such 
trustee  for  her  sole  and  separate  use,  and  reserved  to  herself,  in  the  in- 
strument of  conveyance,  full  power  to  dispose  of  all  such  property  by  will, 
or  otherwise.  After  marriage,  she  purchased,  and  took  a  deed  of  real  es- 
tate, which  she,  jointly  with  her  husband,  conveyed  to  the  same  trustee, 
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It  does  not  appear  to  be  settled,(y)  whether  the  hus-  ^  ^°^ 
band's  contract  to  sell  the  term  for  years,  (whether  legal  whetbsr . 
or  equitable,  of  his  wife,  would  bind  her  surviving :  some  f^jjjj?"™* 
early  authorities  are  in  favor  of  the  purchaser  ]{z)  but,  in  SSJ  fof  £ie 
recent  decisions,  so  strong  an  inclination  has  been  shown  aMM]M 

real. 

(y)  See  the  query  of  V.  C.  K.  Bruce,  in  CUark  v.  Bufgh,  3  CoU.  296. 
(V)  See  SUad  y.  Cragh,  2  Eq.  Ca.  Ab.  37, 130;  and  Loid  Eldon'  8  re- 
marks in  Druce  v.  Deniiony  6  Yes.  394. 

for  her  sole  and  separate  use.  She  afterwards  executed  her  last  will, 
thereby  disposing  of  all  the  real  estate  which  had  been  "  reserved"  by  her, 
and  also  of  all  such  real  estate  as  she  might  die  seized  and  possessed  of 
which  she  might  thereafter  purchase.  After  the  execution  of  the  will,  she 
purchased  real  estate  of  which  she  was  the  legal  owner  at  her  decease. 
Held,  that  she  might  lawfully  dispose,  by  will,  of  all  the  estate  which  had 
been  conveyed  as  aforesaid  to  the  trustee,  before  the  will  was  executed ; 
and  that  the  will  ought  to  be  admitted  to  probate,  although  the  real  estate 
acquired  by  the  testatrix  after  the  will  was  executed  might  not  pass  there- 
by. Holoian  v.  Perry  ^  4  Met.  Rep.  492.  It  is  not  necessary  that  the  legal 
estate  should  be  vested  iu  trustees,  to  enable  a  feme  covert  to  dispose  of 
her  separate  estate,  in  equity.  A  mere  agreement  entered  into,  before 
marriage  with  her  husband,  that  she  shall  have  the  power  to  dispose  of 
her  real  and  personal  estate,  during  coverture,  will  enable  her  to  do 
so.  Strong  v.  Skinner^  4  Barb.  S.  C.  Rep.  546.  Although  such  an  agree- 
ment becomes  extinguished,  at  law,  by  the  subsequent  marriage,  yet 
equity  supports  it,  and  will  compel  the  husband  to  perform  it.  lb. 
She  has  the  right,  not  only  of  selling  her  separate  property,  but  with  the 
proceeds  thereof,  of  purchasing  other  property,  even  from  her  husband, 
and  to  hold  the  substituted  property  as  her  separate  estate,  free  from  the  con- 
trol or  debts  of  her  husband.  lb.  And  she  may  purchase  with  her  sepa- 
rate estate,  either  mortgages  or  jtidgments  against  her  husband,  and  hold 
such  securities  as  a  part  of  her  separate  estate,  and  enforce  the  collection 
thereof  by  a  sale  of  the  mortgaged  premises,  or  of  the  lands  subject  to  the 
lien  of  the  judgments.  And,  at  the  sale,  she  may  purchase  in  her  own 
name,  the  real  estate  of  her  husband,  and  hold  the  land  so  purchased  as 
part  of  her  separate  estate.  lb.  In  that  manner,  Kfeme  covert  may  exer- 
cise the  same  control  over  her  real  estate,  for  the  benefit  of  her  husband, 
as  she  could,  if  it  was  held  by  a  trustee,  with  a  power  in  her  to  appoint 
it  to  whom  she  pleased.  All  that  the  court  of  chancery  will  do  in  such 
cases,  is  to  see  that  the  wife  has  not  been  imposed  upon  by  her  husband, 
by  his  taking  an  unconscientious  advantage  of  her  situation.  lb.  Vide 
1  Ves.  Jur.  Rep.  189.  11  lb.,  222.  3  Johns.  Ch.  Rep.  523.  See  Living- 
st4fnY.  Livingston,^  Joha.  Ch.  Rep.  537 j  Ewing  v.  Smith,  3Des.  417, 
429 }  Dihltle  v.  Button,  1  Day,  221  j  Jaqius  v.  Methodist  Episcopal  Church 
tm  Appeal,  17  John*  Rep.  548;  S.  C.  1  John.  Ch.  Rep.  450  and  3  John. 
Ch.  Rep.  77;  Bethune  v.  Beresford,  1  Des.  174 ;  Leeetal.  v.  Bank  of  U, 
S,  9  Leigh,  200  j  Hamiin  v.  Bridge,  11  Maine  Rep.  145. 
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^^^^"'  to  limit  the  husband  and  his  alienees  to  their  strict  legal 

rights,  that  it  may  be  reasonably  conjectured  that  the  wife 

surviving  would  not  be  bound.(a) 

SSrStop*?*      In  one  case(6)  a  question  arose,  but  was  not  decided,  as 

his  contract.  ^  whether  the  wife  surviving  may  adopt  her  husband's 

contract  for  sale  of  her  real  estate. 
SnuMi*  -^^^  ^^^  vendor's  contract  will,  of  course,  not  be  en- 

2!ron^d^  forced  against  persons  claiming  under  a  prior  title  which 
tlSi^cil£?-''  he  himself  could  not  have  displaced  by  a  conveyance ;  e. 
p%?abM-    £*.*,  a  dowress  under  the  old  law,  or  a  wife  seised  of  an 

laie  title.        ° 

estate  of  inheritance  ;  nor  will  the  contract  of  a  tenant  for 
life  be  enforced  against  the  trustees  of  the  reversion  who 
are  empowered  but  decline  to  sell  at  his  request.(c)[L] 
^i^wui      So,  the  contract  for  purchase  will  be  enforced  against 
■I^M^Mm.  the  purchaser  himself,  his  committees  in  lunacy ,(rf]  and 
npmoia-    *real  and  personal  representatives.    If  he  become  bank- 
[*4661      ^^P^i  his  assignees  have  the  option  of  abandoning  the  con- 
tract or  of  completing  it,  (paying,  of  course,  the  entire 
amount  due  for  purchase-money,)  and  the  vendor  may, 
by  application  to  the  court,  compel  them  to  make  their 
election.(e)    It  is  however  conceived,  that  if,  (as  might 
sometimes  happen,  e.  g.y  in  the  case  of  house  property  de- 
stroyed by  fire  after  the  contract,)  the  vendor  were  willing 
to  convey  the  estate  and  to  prove  under  the  bankruptcy 
for  the  purchase  money,  he  would  have  a  right  to  do  sa 
Where  the  purchaser,  having  paid  part  of  the  purchase- 
money,  becomes  insolvent,  and  his  assignees,  upon  a  bill 
being  filed  against  them,  disclaim,  the  court  will  declare 

(a)  Sturgis  v.  Champneys,  5  Myl.  &  Cr.  97 ;  Ehtyn  v.  WiUiams,  7  Jor. 
337 ;  Mhby  v.  Askby,  1  Coll.  553 ;  Newenham.  v.  PemierUm,  1  De  Q.  &S. 
644 ;  WhUOe  v.  Hcnning,  2  Ph.  731. 

(Jb)  Humphreys  v.  HoUis^  Jac.  76. 

(c)  Thomas  v.  Bering ^  1  Keen,  729. 

{d)  Shelford  on  Lunacy,  564,  Sag.  233. 

(e)  12  A  13  Vict.  c.  106,  s.  146. 

[1]  Where  a  power  of  sale  is  given  to  trustees,  although  to  be  executed 
at  the  request,  of  the  tenant  for  life,  it  is  discretionary  whether  they  vill 
exercise  the  power,  and  therefore,  if  they  think  it  disadvantageous  to  their 
cestms  que  trust  they  cannot  be  compelled  to  adopt  a  contract  entered  into 
by  the  tenant  for  life  for  sale  of  the  estate. 
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the  representatives  of  the  vendor  absglytely  entitled  to  ^^  ^^^" 
the  estate.(/) 

A  married  woman's  separate  estate  may  be  liable  under  Againit 
her  contract  for  purchase ;  but  the  vendor's  suit  must  be  JSSi^ 
directed  specifically  against  such  separate  estate,  and  '^®""' 
should  not  seek  a  decree  against  her  personaIly.(^)[l] 

(4.)  As  to  the  parties  to  the  suitJ^] 
In  general,  it  is  only  necessary  to  make  those  persons  P^^rtiM  to 

°  '  "^  '  ^  contract  wn^ 

(/)  Gabriel  v.  Stwrgis,  5  Ha.  97. 

{g)  Francis  y.  WizeU^  1  Madd.  258 ;  and  see  Choens  y.  Dickenson^  Cr. 
&  Ph.  48 ;  MusUm  v.  Bradshaw,  10  Jur.  402,  V.  C.  E.  j  15  Sim.  192  j  Gas- 
tan  Y.  Prankum,  2  De  G.  &  S.  561 . 


1^1]  At  law,  a  married  woman  is  generally  incapable  of  entering  into 
any  valid  contract,  to  bind  either  her  person,  or  her  estate.  So  also,  in 
equity,  she  cannot,  by  contract,  bind  her  person,  or  her  property,  general- 
ly. The  only  remedy,  is  against  her  separate  property.  The  ground  of 
(he  distinction  between  her  separate  property  and  her  other  property,  is 
that  as  to  the  former,  she  is  treated  as  a  feme  sdU^  having  the  general 
power  of  disposing  of  it;  but  as  to  the  latter  all  the  legfil  disabilitiesof  a 
feme  covert  attach  upon  her.  Her  separate  estate,  will,  in  equity,  be  held 
liable  for  all  the  debts,  charges,  incumbrances,  and  other  engage- 
ments which  she  does  expressly,  or  by  implication, charge  thereon;  for 
having  the  absolute  power  of  disposing  of  the  whole,  she  may  a  fortiori^ 
dispose  of  a  part  thereof.  Still,  her  agreement  creating  the  charge,  as 
not,  properly  speaking,  an  obligatory  contract,  since  as  2^  feme  covert,  she 
is  incapable  of  contracting ;  but  is  rather  an  appointment  out  of  hef  sepa- 
rate estate.  The  power  of  appointment  being  incident  to  the  power  of 
enjoyment  of  her  separate  property,  every  security  thereon,  executed  by 
her,  is  to  be  deemed  an  appointment  pro  ianto  of  the  separate  estate.  The 
chief  difficulty  is  in  ascertaining  what  circumstances,  in  the  absence  of 
any  positive  expression  of  an  intention  to  chai^  her  separate  estate, 
shall  be  deemed  sufficient  to  create  such  a  charge.  "  It  has  been  remark- 
ed," says  Story,  (2  Story's  Eq.  Jur.  sec.  1400,)  "  that  the  rule  of  holding  that 
a  general  security,  executed  by  a  married  woman,  purporting  only  to 
create  a  personal  demand,  and  not  referring  to  her  separate  property,  shall 
be  intended  as  prima /ocie  an  appointment  or  charge  upon  her  separate 
property,  is  a  strong  case  of  constructive  implication  by  courts  of  equity 
founded  more  upon  a  desire  to  do  justice  than  upon  any  satisfactory  rear 
soning.  The  main  argument  in  favor  of  it,  seems  to  be,  that  the  security 
must  be  supposed  to  have  been  executed  with  the  intention  that  it  shall 
operate  in  some  way ;  and  that  it  can  have  no  operation,  except  as  against . 
her  separate  estate.  If  this  reasoning  be  correct,  it  will  equally  apply  to 
all  her  general  pecuniary  engagements ;  for  she  has  no  other  means  of 
satisfying  them,  except  out  of  her  separmte  estate." 

[2]  There  is  an  important  distinction  between  the  case  of  a  plaintiff 

78 


466  AS  TO  SPECIFIC  PERFORMANCE. 

ch.  xviiL  parties  to  a  suit  for  specific  performance  who  were  parties 
in  geneni,    to  the  coHtract  lik)  for  instance,  a  purchaser  cannot  join 

alone  necet-  *         ,    -       ,  ,  .  i         ^     i_ 

Miry  putiet  ^s  co-Qefendants  the  receivers  or  stewards  oi  the  owners 
purohamr  of  the  ostatc,  although  they  are  in  that  capacity  possessed 
as  coda-      of  the  title  deeds  delivery  of  which  is  sought  by  the 

fADdant,  •'  1  ■_ 

itJSJIS'  **'  ^"^^  »(*)  °^'»  ^'  would  seem,  the  wife  of  the  vendor  who 
f *466J  has  possessed  herself  of  the  deeds  ]{k)  nor  a  mortgagor, 
dlimiDgr^  whose  'mortgagee,  or  mortgagee's  trustees,  has  entered 
wi^tTprior  into  the  contract  under  a  mortgage  power  of  or  trust  for 

to  the  con-  «-»«-» 

tracL  sale ;(/)  nor,  upon  a  sale  by  a  mortgagor,  the  mortgagee, 
nor  any  person  interested  in  the  equity  of  redemption  ;(m) 
nor  a  person  who  has  joined  the  vendor  in  the  sale  in  re- 
spect of  other  property,  under  conditions,  as  to  laying  out 
roads,  &c.,  affecting  the  whole  estate  ;(n)  nor,  as  a  gene- 
ral rule,  any  person  upon  the  ground  of  his  claiming  any 
adverse  interest  which  was  Vested  in  him  prior  to  the 
contract.(o)[l] 

(A)  Humphreys  v.  HoUis,  Jac.  75 ;  Wood  v.  WkUe,  4  MyL  A  Cr.  4G0. 
(0  JMTNamara  v.  Wmams,  6  Ves.  143. 
Ik)  MusUm  y,  Bradskaw,  10  Jar.  402,  Y.  C.  E. ;  15  Sim.  192. 
(0  Clay  y.  Sharpe,  16  Ves.  346,  n. ;  Corder  v.  MorgsM^  iJb,  344. 
(m)  Tasker  v.  SmaU,  3  Myl.  &,  Cr.  63. 
(»)  Peacock  v.  Penson^  11  Beav.;  seep.  359. 

(o)  Delabere  v.  Norwood,  3  Sw.  144;  Petre  v.  Ihmamht,!  Ha.  »4; 
Sug.  252 ;  but  see  a  case  of  CoUeU  v.  Hover,  1  Coll.  237. 

<_  .        _ 

seeking  a  specific  performance  in  equity,  and  the  case  of  a  defendant  re- 
sisting such  a  performance.  The  specific  execution  of  a  contract  in 
equity,  being  a  matter  not  of  absolute  right  in  the  party,  bat  of  sound  dis- 
cretion in  the  court,  it  requires  much  less  strength  of  case  on  the  put  of 
the  defendant  to  resist  a  bill  to  perform  a  contract,  than  it  does  on  the  put 
of  the  plaintiff,  to  maintain  a  bill  to  enforce  a  specific  performance.  Hiere 
is  a  settled  distinction,  between  the  case  of  a  vendor  coming  into  a  comt 
of  equity  to  compel  a  vendee  to  performance,  and  of  a  vendee  reaortiiig  to 
equity  to  compel  a  vendor  to  perform.  In  the  first  case,  if  the  rendor  caih 
not  make  out  a  title,  as  to  part  of  the  subject-matter  of  the  contract,  equity 
will  not  compel  the  vendee  to  perform  the  contract  pro  ta/tUo.  But  when 
a  vendee  seeks  a  specific  execution  of  an  agreement,  there  is  much  great- 
er reason  for  affording  him  the  aid  of  the  court,  when  he  is  desinms  of 
taking  the  part  to  which  a  title  can  be  made.  Waters  v.  7V«m,  on  Ap- 
peal, 9  Johns.  Rep.  450. 

[1]  As  a  general  rule,  neither  the  vendor,  nor  the  purchaser,  can  involfe 
third  persons  in  a  proceeding  to  enforce  a  specific  performance,  any  moie 
than  they  could  be  made  parties  to  an  action  for  a  breach  of  contract. 
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Nor  need  a  stranger  to  a  contract  be  mode  a  party  to  a  ^-  ^™'- 
suit  on  the  ground  of  his  being  interested  in  the  con-  Pi>r»i>iit- 
tract,  or  bound  to  concur  in  tlie  cooTeyaace ;  as  where,  °^'^'>  ^ 
on  the  sale  in  two  lots  of  leaseholds  held  under  an  entire  '°^"'°  "" 
rent,  it  was  stipulated  that  the  purchaser  of  each  lot  IS^'^t^ 
should  be  a  party  to  the  assignment  of  the  other  lot,  for  Sii'.'"^' 
the  purpose  of  entering  into  the  covenants  by  way  of  in- 
demnity  usual  in  such  cases,  it  was  held,  that  the  pur- 
chaser of  lot  2  was  not  a  necessary  party  to  the  vendor's 
bill  for  specific  performance  of  the  purchase  of  lot  1  ;(;>) 
so,  where  a  land-owner  agreed  to  sell  land  to  a  railway 
company,  and  to  buy  his  tenant's  interest,  it  was  held  that 
the  tenant  was  not  a  necessary  party  to  the  vendor's  bill 
for  specific  performance  and  to  restrain  trespass  by  the 
company.(9)  .  '^  A^ 

Persons  having  rights  adverse  to  or  inconsistent  wiih  nt^'J^ 
those  of  the  vendor,  or  having  no  rights  in  the  subject-  Ji^^'^^ 
matter  of  the  suit,  ought  not  to  be  joined  with  asco-plaiti-  "„''t''j'^f?^^* 
tiffs  :(r)  and  if,  being  infants,  they  were  so  joined  in  rn-  ""^^SShi 
apect  of  adverse  or  inconsistent  rights,  thecourt  would  'rn-      [*467j 
fuse  to  make  a  decree,  even  by'  consent :(«)  nor  can  parr- 
ties  claiming  such  rights  be  made  defendants  to  the  pur- 
chaser's bill  :[i)  but  they  may,  it  would  appear,  (and  this  bm  miy  i» 
seems  to  form  an  exception  from  the  above  general  rule,)  <iuu,<niMc 
be  made  defendants  to  the  vendor's  bill.(v) 

(jt)  Paterson  v.  Long,  5  Beav.  18S. 

(j)  RAerlsm  Great  Western  RaUwag  Omptny,  10  Sim.  314,  C. 
(r)  See  PMam  v.  STCorthy,  1  H,  L,  C.703-  PadaUk  v.  Plait,  U 
Beav.  503. 
(0  See  Wood  v.  While.  4  Mfl.  &  Cr.  483. 

(0  Tasker  v.  SnuUl,  3  Myl.  &,  Cr.  63.  «'  • 

(c)  See  Calvert  o&  Parties,  329 ;  Beam  v.  Jackson,  8  Sim.  HiT;  Sand- 

Eren  where  a  mortgagee,  claiming  onder  the  seller,  ia  not  williig  to  con-  , 

rej  to  the  purchaser,  without  baring  competent  authority  ror,B»  doing, 
be  caDQOl  be  made  a  defenduit  to  the  purchaser's  bill  for  a  specific  per- 
formance, nor  can  any  person  entitled  to  an  interest  in  the  equity  of  re- 
demption, be  joined.  The  mortgagee  is  ooly  subject  to  be  redeemed,  and 
ia  a  stranger  to  the  contract,  and  haa  no  right  to  diapate  tlie  title ;  and  the 
purchaser  has  no  right  to  redeem  anlil  his  contract  is  completed.  The 
purchaserorcourse,  may,  in  a  suit  Against  the  seller  alone,  iT he  is  entitled 
to  the  equity  of  redemption,  compel  him  to  redeem,  and  to  obtain  a  con- 
Teyaoce  from  [he  mortgagee. 
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• 

^•^^"-      However,  where,  at  a  sale  by  auction,  it  was  arranged 

pnrebaaerof  that  a  DortioD  of  lot  A.  should  bo  sold  as  part  of  lot  B.,  it 

*"***to^u  ^*^»  ^^  *  ^"^  being  filed  by  the  purchaser  of  lot  A-  for 

^uils?iou  ^  specific  performance  according  to  the  particulars,  held, 

that  the  purchasers  of  lot  B.  were  necessary  parties,  upon 

the  special  ground,  that  the  vendor  ought  not  to  remain 

exposed  to  another  suit  by  the  purchaser  of  lot  B.  for 

specific  performance  according  to  the  arrangement  at  the 

sale.(tr) 

A«eatmiut       If  the  contract  were  entered  into  by  an  agent,  and  were 

om^c^    under  seal,  the  other  party  may  msist  upon  the  agent 

being  included  in  any  suit  for  specific  performance  by  the 

principal :  inasmuch  as  the  performance  of  the  covenant 

with  the  principal  would  be  no  defence  to  an  action  at 

law  by  the  agent.(ar)[l] 

Generally,  however,  the  contract  is  not  under  seal ;  but, 
even  then,  if  the  agency  be  not  a[^arent  on  the  contract, 
the  nominal  contractor  should  (imless  the  plaintifi'  can 
prove  the  agency)  be  made  a  party  to  the  suit,  as  a  de- 
fendant^) in  order  to  bind  his  apparent  interest  ]{z)  and, 
although  an  action  at  Taw  might,  in  such  a  case,  be 
[*468]  'maintained  by  either  agent  or  principal,  if  a  bill  be  filed, 
the  parties  beneficially  interested  in  the  contract  must  be 
(rtSwT'  parties  to  the  suit.(a)    So,  an  auctioneer  is  frequently 

ers  Y.  Richards^  2  Coll.  568 ;  aad  see  Lord  Langdale's  remark  as  to  the 
judgment  creditors  in  Lord  Leigh  t.  Lord  AshburUm,  11  Beav.  474. 

(to)  Mason  v.  FrankUn,  1  Y.  &  C.  C.  C.  239. 

(a^  See  Cooke  v.  Cooke,  2  Yem.  36 ;  Cope  v.  Parry,  3  Jae.  &,  W.  538. 

(y)  See  and  consider  Pidham  v.  McCarthy ^  1 H.  L.  C.  703. 

{z)  1  Dan.  Ch.  P.  by  H.  205;  Taylor  y.  Salmim,  4  MyL  &  Cr.  134  ; 
^  and^e  Neltkrope  v.  HolgaU^  1  Coll.  217,  216 ;  where  it  was  held  that  aa 

agent  i^ght  join  as  co-plaintiff. 

(a)  Sm^U  y.  Attwood,  I  Younge,  457;  the  words  "suit"  and  "coo- 
trad^'  in  lines  10  and  11,  should  evidently  be  transposed. 


[I]  A  general  agent  for  the  sale  of  lands  is  not  responsible  for  the 
performance  of  a  contract  made  by  an  authorized  sab-agent  withoat  his 
knowledge.  Boyd  v.  Vanderkemp,  1  Barb.  Ch.  Rep.  973.  An  agent  of  a 
vendor  is  not  a  proper  party  to  a  bill  by  a  purchaser  against  a  vendor  lor 
the  specific  performance  of  a  contract  for  the  sale  of  land.  lb.  Unless  lie 
is  chargeable  with  fraud  or  notice.  lb.  If  improperly  made  a  defendant, 
he  is  not  liable  for  costs,  although  he  suffered  the  bill  to  be  taken  ^np 
fesso  against  him.    lb. 
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made  a  co-plaintiff  with  the  vendor,  upon  the  ground  ^-  ^"' 
either  of  his  having  an  interest  in  the  contract,  or  of  his  whymadsa 
liability  to  an  action  for  the  deposit.(6)[l]    But^if  the 
agent  has  no  interest  in  the  contract  or  the  subject-matter  A^ant,  wiiaa 
thereof^  and  is  under  no  liability  in  respect  of  the  con-  plny.^'^'^' 
tract,  he  is  an  improper  party  to  the  suit^c)  • 

If  the  vendor  die  before  completion,  his  personal  repre-  Jjj****" 
sentatives,  as  being  entitled  to  the  purchase-money,  are  JJ[5i,^J, 
prima  facie  the  proper  plaintiffs ;  if  the  personal  estate  Jhl£?'*«nd 
has  been  vested  in  trustees  under  an  order  of  the  court,  |!^^r°rmt£r 
and  a  bill  is  filed  by  such  trustees,  the  personal  represen-  ******^' 
tative  is  still  a  necessary  party  ^cQ  and  unless  the  plain- 
tiffs have  power  to  convey  the  vendor's  interest  in  the 
estate,(e)  the  person  in  whom  the  same  is  vested,  or  who 
has  power  to  convey  it,  must  also  be  made  a  party ;(/) 
but  if  there  are  devisees,  or  if  the  executors  are  empow-  Hdr,whe« 
ered  to  sell,  the  heir  is  said  to  be  an  unnecessary  party,(g-)  ""7 1*"/- 
as  the  purchaser  has  no  right  to  insist  on  proof  of  the  will 
against  the  heir  (A)[2J  however,  in  a  recent  case,  although 

lb)  See  Dan.  Ch.  P.  by  H.  205,  207. 

(c)  King  of  Spain  y.  Machodoj  4  Rasa.  22fts  240 ;  KingiUy  y.  Youngs 
©ited  DanieU's  Ch.  P.  \yf  H.  207. 

(rf)  See  C«wv.  Qwjfc,  2  Y.  &  C.  C.  C.  130, 133. 

(e)  /.  e.,  tke  estate,  whether  legal  or  merely  equitable,  which  the  vendor 
held  subject  to  the  contract ;  see  Roberts  v.  Marchauti  1  Ha.  547. 

(/)  Roberts  v.  MarchaTU,  1  Ha.  547- 

(jg)  See  Calvert  on  Parties,  327. 

(A)  CoUonv,  Wilson,  3  P.  Wms.  192  ;  BelkUfny  v.  LiversOge,  Sug.  464 ; 
and  see  Morrison  v.  Amoid,  19  Yes.  673. 


[I]  It  is  to  be  observed  that  the  eommon  caqe  of  joining  an  auctioneer, 
and  the  vendor  in  a  bill  against  a  purchaser,  is  no  exception  to  the  general 
rule,  because  the  auctioneer  has  an  interest  in  the  contract,  and  may  bring 
an  action  mpon  it ;  he  is  also  interested  in  being  protected  from  the  legal 
liability  which  he  has  incurred  in  an  action  by  the  purchaser  to  recover 
Uie  deposit. 

[2]  In  tbis  case,  the  purchaser  was  in  the  first  instance  discharged  from 
his  purchase  on  account  of  the  will  not  being  proved  against  the  heir  at 
law ;  but  on  a  re-hearing,  he  was  compelled  to  take  the  title.  But  this 
decree  was  made  on  the  particular  circumstances  of  the  case,  and  \h4 
point  was  not  settled.  In  Bellanuf  v.  Livertidge,  however,  the  title  was 
upheld,  although  the  will  was  not  proved  against  the  heir  at  law ;  and 
upon  exceptions  to  the  master's  report,  on  that  account,  coming  on.  Lord 
Kenyon,  then  master  of  the  rolls,  overruled  them.    It  is  not  unusual  to 
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^•^^"^  special  circumstances,  tending  to  impeach  the  validity  of 
the  will,  were  held  to  entitle  the  purchaser  to  this  protec- 
tion, it  does  not  appear  to  have  been  considered  that  ihe 
heir  should  have  been  made  a  party ;  but  the  cause  stood 
[M69]      ^^^f  \hsii  the  vendor  might  file  a  bili  against  him  to  es- 
•  tablish  the  wiU.(t)    If  the  vendor  have  devised  the  estate 
in  strict  settlement,  the  trustees,  the  persons  (if  any)  in 
whom  the  first  estate  of  inheritance  is  vested,(i!:)  and  the 
intermediate  tenants  for  life,(Z)  and  the  owuers  (if  ascer- 
tained) of  any  intermediate  contingent  or  executory  es- 
tates,(m)  must  be  made  parties. 
Si\w  pro!     ^j  ^^®  personal  representatives  of  the  vendor,  and  the 
to^Sciu?    persons  who  have  power  to  convey  his  estate,  are  the 

""•     proper  parties  to  a  purchaser's  biU.(n) 
Aikmutonof     So,  if  the  vendor  have,  by  act  inter  vivos,  assigned  his 
^'^j^  interest  under  the  contract,  he,  or,  if  he  be  dead,  his  per- 
p^^^pwtiST'  ^^^1  representative,  must  be  a  party  to  the  assignee's  bill 
i^^'o^bj  ^  defendant ;  or,  if  such  interest  be  recoverable  ai  law^ 
purcham.    either  as  defendant  or  as  co-plaintifi';(o)  so,  if  subsequently 
to  the  contract,  the  vendor  have  aliened  or  incumbered 
the  estate  contracted,  for  the  weight  of  authority  seems  to 
show  that  the  alienees  or  incumbrancees,  if  they  took 

(i)  Grove  r.  Bastard,  2  PhiU.  619 ;  the  heir  appears  to  hare  been  madr 
a  defendant  in  CoUon  v.  WUs(m,  3  P.  Wms.  192. 

{k)  Hopkins  v.  Hopkins,  I  Atk.  590. 

(0  Gere  y.  StackpooU,  1  Dow.  18, 31 . 

(m)  Dan.  Ch.  P.  by  H.  2«3. 

(n)  See  Calv.  on  Part.  327. 

{o)  See  Fidham  v.  MCarlhy,  1  H.  L.  C.  703,  722 ;  Dan.  Ch.  P.  by  H. 
208;  Ryan  v.  Anderson,  3  Madd.  174;  and  see  5  Ha.  ^4;  Padwick  v. 
PlaU,  11  Bear.  503. 

require  the  heir  at  law  to  join  in  the  conveyance,  if  his  concnrrence  can 
be  easily  obtained ;  and  where  he  is  a  party  to  a  conveyance  in  any  other 
0  character,  he  is  invariably  made  a  conveying  party  in  his  character  o( 
Ifeir  at  law ;  although,  in  strictness,  this  could  not  be  insisted  upon.  If  it 
should  be  thought  that  a  modem  will  must  be  proved  against  the  heir  at 
law,  yet  it  seems  clear  that  equity  would  not  compel  the  vendor,  at  the 
«uit  of  the  purchaser,  to  prove  the  will  per  testes.  The  objection,  ther^ 
fore,  under  any  construction,  could  only  be  set  up  by  a  purchaser,  as  a 
defence  to  a  specific  performance;  and  even  to  that  extent,  it  would  oot 
now  prevail. 
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with  notice  of  the  contract,  may  be  made  defendants  to  ^  ^^"' 
the  purchaser's  bill.(f»)[l] 

When  the  estate  is  vested  in  trustees  in  trust  to  sell  and  oeHttUmm 

truetf  whan 

pay  the  proceeds  to  specified  persons  with  power  to  give  JJJJjSJ^'*^ 

receipts,  the  cesiuis  que  trust  are  not  necessary  parties  to 

the  suit.(y)[2]  ..^yjj. 

If  the  purchaser  die  before  completion,  his  heir  or  de-  DaMhor 
visee,  *(if  the  estate  be  one  of  inheritance,)  is  the  party  who  are 

^  »/  r       /   entitled  to 

entitled  to  sue  for  specific  performance,  making  the  per-  ^^^'^' 
sonal  representatives  parties,  if  he  seek  payment  of  the  ^^^ 
purchase-money  out  of  the  personal  estate  ;(r)  so,  on  a 
bill  filed  by  the  vendor,  the  heir  or  devisee  of  the  pur- 

O?)  See  DanUls  v.  Davison,  16  Ves.  349 ;  Echliff  t.  Baldwin,  lb.  367 ; 
Spencev.  Hogg,  1  Coll.  335;  CoUeU  v.  fibtwr,  ib.  337;  PtiUer  v.  Sanders, 
6Ha.l;  Dan.  Ch. P.  by  H.  333;  butaeeeon^o,  CuUsr,  J%odey,lCo\l. 
333;  Calv.oiiPart335. 

{q)  Wakeman  v.  Duchess  of  Rutland,  3  Yes.  333 ;  Binks  t.  Lord  RoJteby, 
3  Madd.  337. 

•    (r)  Broome  v.  Monck,  10  Ves.  597 ;  Buckmasler  v.  Harrop,  13  Ves.  456  \ 
vide  supra,  135, 136,  and  n.  (5,)  ibid. 

[1]  In  the  case  of  Daniels  v.  Davispn,  to  which  referenee  is  made  in  the 
text,  a  seller  had,  after  a  contract  for  sale,  sold  at  an  adyance  to  another 
person.  The  bill  filed  by  the  first  purchaser  prayed,  that  if  the  second 
parchaser  bought  without  notice,  the  seller  might  account  to  the  plaintiff 
for  the  advanced  price.  It  was  not  necessary  to  decide  the  point ;  but 
Lord  Eldon  observed,  that  the  estate  by  the  first  contract  becoming  the 
property  of  the  vendee,  the  efiect  was,  that  the  vendor  was  seized  as  a 
trustee  for  him ;  and  the  question  then  would  be,  whether  the  vendor 
should  be  permitted  tj  sell  for  his  own  advantage  the  estate  of  which  he 
was  so  seized  in  trust,  or  should  not  be  considered  as  selling  it  for  the 
benefit  of  that  person  for  whom,  by  the  first  agreemem,  he  became  trus- 
tee, and  therefore,  liable  to  account  The  ultimate  decision  was,  that  the  .  • 
first  purchaser  was  entitled  to  a  specific  performance  against  the  seller,  ,  4 
and  the  second  purchaser,  the  latter  being  considered  to  take  subject  to 
the  equity  of  the  first  purchaser,  to  have  a  conveyance  of  the  estate  at  the 
price  which  he  agreed  to  pay  for  it 

[3]  The  case  of  Wakewiofn  v.  Duekess  ofRuUand,  is  not  authority  that 
eeslms  que  trust  of  money  to  be  produced  by  the  sale  of  estates  devised  to 
trustees  to  sell,  cannot,  in  any  instance,  be  required  to  covenant  for  the 
title.  Where  the  money  to  arise  by  sale  of  the  estate  is  absolutely  gives 
to  two  or  more  persons,  they  are  substantially  owners  of  the  estate,  and 
must  accordingly  covenant  for  the  title.  So,  even  where  the  money  is  in 
the  first  place  to  be  applied  in  pajrment  of  debts,  yet  if  they  are  aU  paid 
previously  to  the  sale,  the  cest/uis  que  trust  must,  it  is  conoeived,  cof  enant 
for  the  title. 


I 

! 


• 


470  AS  TO  SPECIFIC  JMBRFORMANCE. 

ch.  xvin,  chaser  is  a  necessary  party  to  the- suit  ]{s)  so,  if  ihe  bill  be 
Or  to  rait     filed  agaiust  the  heir  or  devisee  of  the  purchaser,  the  per- 

bj  vendor.  _    "  ,  .  .        .  , 

sonal  representatives  must  be  made  parties,  because  the 

purchase-money  is  primarily  payable  out  of  the  personal 

estate.(/)[lj 

of  pS!^-        If  the  purchaser  have  assigned  the  benefit  of  the  con- 

hxlatSS^  tract,  the  suit  against  the  vendor  for  specific  performance 

Ira^per    should,  it  would  sccm,  be  by  the  assignee  ;(v)  making 

ES^bTor    the  purchaser  a  defendant;  if,  however,  the  purchaser 

^'  merely  enter  into  an  ordinary  agreement  for  a  sub-pur- 

chase,  agreeing  himself  to  convey  the  estate,  and  not  that 

the  original  vendor  shall  convey  it,  such  sub-purchaser  is 

not  a  necessary  party  to  a  suit  for  the  performance  of  the 

original  contract.(tr) 

purebMer'  .     Aud  whcrc  the  purchaser's  assignee  has  been  accepted 

pA^yJlThl'  in  his  place  by  the  vendor,  the  original  purchaser  should 

STb  TO?*"  ^^^  ^  made  a  party  to  the  vendor's  8uit.(ar) 

dor* 

(6.)  As  to  the  bill. 

SSiSiaSr      A  suit  for  specific  performance  may  now  be  commenced 
^^"°'     by  bill  or  by  claim  under  the  orders  of  22d  April,  1850 ; 

(j)  T}nDnsend  v.  Champernownef  9  Pri.  130. 

(0  Dan.  Ch.  Pr.  by  H.  378. 

(r)  See  FWiam  v.  MCarthy,  1  H.  L.  C.  703, 717 ;  Padwick  t.  PlaU,  11 
Beay.  503 ;  but  see  NeWiorpe  v.*  HolgaUf  1  Col.  203 ;  Moxhay  v.  Iwieneickt 
11  Jur.  837. 

(it)  See  Anon.  v.  Wtdford^  4  Rnss.  373. 

\z)Holde%Y.  fToyn,  1  Mor.  47 ;  Hoi/ v.  Lat«r,  3  Y.  &  C.  191 ;  see  Fcm- 
ingway  v.  F^emandeSj  13  Sim.  228. 

[1]  If  the  peisObal  estate  is  insufficient  to  perform  the  contract,  and  the 
''     agreement  is,  on  that  account,  rescinded,  yet  the  heir  or  devisee  -wiU,  it 
^ould  seem,  be  entitled  to  the  personalty,  as  far  as  it  extends.    And  it 
^  has  been  decided,  that  if,  by  reason  of  the  complication  of  the  testaloi's 

affairs,  the  purchase  money  cannot  be  inunediately  paid,  and  the  Tender, 
.  for  that  reason,  rescinds  the  contract,  yet,  on  the  coming  in  of  the  aasels, 
the  devisee  of  the  estate  contracted  for  may  compel  the  executor  to  lay  oat 
the  purchase-money  in  the  purchase  of  other  estates  for  his  benefit  Sot 
if  the  heir,  not  being  entitled  to  have  the  estate  paid  for  out  of  the  per- 
sonal estate,  actually  obtain  and  apply  the  personal  estate  in  payment  of 
the  purchase-money ;  the  persons  entitled  to  the  personal  estate  will  ntc 
be  entitled  to  the  lands,  but  only  to  a  charge  on  it  for  the  amount  of  the 
money  wrongly  applied. 
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these  order8(y)  are  not  compulsory,  but  their  practical  ^•^^'"' 
'effect  will,  probably  be,  to  supersede  to  a  considerable 
extent  the  old  form  of  proceeding ;  they  do  not,  however, 
seem  to  be  in  their  present  form  adapted  to. cases  involv- 
ing complicated  and  disputed  matters  of  fact. 
Assuming  that  the  suit  be  commenced  by  bill ; — ^if  the  as  to  the 

*=*  .  "^  '  formof  tha 

bill  state  that  the  agreement  was  in  writing,  it  need  not  ^^u. 
allege  signature  ;(2;)[1]  nor  that  it  was  duly  stamped  ;(a)  IjJJJJJ^rigMr 
nor  is  it  clearly  necessary  to  allege  that  the  agreement  ^'^^en^ 
was  in  writing,  (supposing  such  to  be  «the  fact;)(6)  al-  ^^Hm^*  * 
though  either  the  writing  and  signature,  or  special  cir- 
cumstances taking  the  case  out  of  the  statute  of  frauds, 
must  be  proved  at  the  hearing. 

Where  letters  are  relied  upon,  they  may  be  stated  in  ^  STSfe^^ 
the  bill,  either  as  constituting  the  agreement,  or  as  evi-  '^^   . 
dence  of  a  parol  agreement ;  in  the  latter  case,  it  will  be 
necessary  to  prove  other  matter  sufEicient  to  take  the  case 
out  of  the  statute.(c)[2] 

As  a  general  rule,  the  bill  need  not  state  inferences  or  inferences  of 

°  '  law,  whether 

results  of  law  arising  from  the  facts  alleged ;  it  has,  how-  to  he  stated, 
ever,  been  held  by  V.  C.  K.  Bruce  in  two  recent  cases, 
that  where  the  vendor  means  to  rely  on  the  purchaser's  waiw 

relied  on 

waiver  of  his  prima  fade  right  to  a  marketable  title,  he  J5f»"[J^* 
must  allege  or  charge  such  waiver ;  and  that  it  is  not 
sufficient  to  allege  facts  which,  if  proved,  would  be  evi- 

(y)  The  effect  of  which  is  stated  infra^  p.  473,  et  seq, 

(z)  Rist  V.  Hobson,  1  S.  &  S.  543 ;  Pield  y.  HuicHnson,  1  Beav.  599. 

(a)  1  Dan.  Ch.  Pr.  by  H.  347. 

lb)  See  Spurrier  v.  FUzgeraLd,  6  Ves.  548 ;  1  S.  &  S.  543 ;  1  Dan.  Ch. 
Pr.  by  H.  347 ;  bat  see  Redding  y.  WUkes,  3  Bro.  C.  C.  400. 

(c)  See  Biru  v.  Bletchiey,  6  Madd.  17 ;  Skiimer  y.  M'DouaU,  9  De  G.  & 
S.  265. 


[1]  Although  the  agreement  must  be  signed,  yet  it  need  not  be  so 
ayerred  in  a  bill  for  a  specific  performance ;  for  the  writing,  unless  sign- 
ed, would  not  be  an  agreement,  and  as  the  allegation  in  the  bill,  of  course, 
is,  that  there  is  an  agreement  in  writing,  the  signature  must  be  presumed, 
until  the  contrary  is  shown. 

[3J  In  the  first  case,  the  defendant  may  insist  that  they  do  not  make  out 
a  concluded  agreement,  and  no  extrinsic  agreement  can  be  receiyed ;  in 
the  latter,  he  may  plead  the  statute  of  frauds. 
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Ch.  ZVIII. 


and  facts 


dence  of  waiver  ]{d)  but,  on  the  other  hand,  it  is  impropcsr 
tCpii^nfng  to  introduce  general  charges  or  averments  of  waiver,  &c. 
itoted"^^*^  unsupported  by  a  statement  of  the  particular  facts;  the 
[*472]      *party  ought  so  to  frame  his  case  upon  the  record,  that 

the  court  can  fairly  see  what  the  case  is  which  is  to  be 

relied  on.(6) 
Prayer  for        The  plaintiff  caunot,  under  the  prayer  for  general  re- 
relief,  wh^  |ief  obtain  a  decree  inconsistent  with  either  the  specific 

r»lief  can  be  '  * 

mSm^  case  made,  or  the  specific  relief  prayed  by  the  bill ;(/) 
for  instance,  a  ^^ndor  who,  through  want  of  his  title,  fails 
to  obtain  a  decree  for  specific  performance  against  a  par- 
chaser  in  possession,  cannot,  under  the  prayer  for  general 
relief,  obtain  an  account  of  the  rents  and  profits ;  although 
the  defendant  by  his  answer  state  his  readiness  to  pay  a 
fair  rent  ',{g)  nor,  where  he  fails  in  proving  the  agree- 
ment alleged  by  his  bill,  can  he,  in  general,  take  a  decree 
for  performance  of  a  different  agreement  admitted  by  the 
defendant's  answer  ;(A)  nor  can  he,  under  the  general 
prayer,  obtain  relief  which,  although  consistent  with  the 
specific  relief,  is  yet  sustained  only  by  allegations  which 
have  been  introduced  merely  as  showing  his  right  to  the 
specific  relief  ;(i)  and,  in  general,  where  a  bill  is  filed 
making  a  case  of  actual  fraud,  and  such  fraud  is  disproved 
or  not  established,  the  court  will  not  allow  the  bill  to  be 
used  for  any  secondary  purpose,  but  will  dismiss  it  with 
costs.(A;)[l] 

{d)  Clivev.  BeaumoTUf  1  De  G'.  &  S.  397;  and  GasUm  v.  fyankum^  3 
DeG.&;S,561. 

(e)  See  HwUer  Y.  Divniel,  4  Ha.  432. 

(/)  See  authorities  cited  in  the  four  next  notes,  and  see  Bient  ▼.  MUl,  13 
Ves.  119-,  CoekereU  v.  IHcktns,  1  Mon.  D.  &  De  G.  45,  81,  Priv.  C. 

{g)  WiUiams  v.  Shaw,  3  Russ.  178,  n. 

(A)  Legal  y.  MiUer,  2  Ves.  sen.  299 ;  but  see  Mortimer  v.  Orchard,  9 
Ves.  jun.  244;  and  Banbury  v.  Litchfield,  2  Myl.  db  K.  629 ;  in  which, 
under  special  circamstances,  the  plaintiff  obtained  a  decree. 

(i)  Stevens  v.  Guppy,  3  Russ.  171, 185. 

{k)  GlascoU  V.  Lang,  2  Ph.  3lO,  322;  and  see  Wilde  y.  Gibson,  1  H.  L 
C.621. 

[1]  BarOc  of  United  States  y.  Sch/uUz,  3 Ham.  Rep.  62 ;  Knaz  v.  Smitk,4 
How.  298 ;  M  Cosher  v.  Brad^,  1  Barb.  Ch.  Rep.  399 ;  Jenkins  t.  JS- 
dridge,  3  Story's  Rep.  183 ;  Brooks  v.  Byam,  1  Story's  Rep.  301 ;  per  SUXJ, 
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*(6.)  As  to  proceeding  by  daim  under  the  orders  of       ^-  ^^"^' 

AprU,  1860. 

Under  the  orders  of  April,  1850,  any  persoa  seeking  ProcaediogB 
equitable  relief  may,  without  special  leave  of  the  court,  iM^«rthe 
and  instead  of  proceeding  by  bill  in  the  usual  form,  file  a  April,  laeo. 
claim  in  the  record  and  writ  clerks'  office,  in  (among 
other  specified  cases,)  any  case  where  the  plaintiff  is,  or 
claims  to  be,  a  person  entitled  to  the  specific  performance 
of  an  agreement  for  the  sale  or  purchase  of  any  property, 
seeking  such  specific  performance ;  such  claim  to  be  in 
the  form  and  to  the  effect  of  the  form  No.  8  set  forth  in 
the  schedule  A.  to  the  said  orders ;  and  the  filing  of  such 
claim  is  to  have  the  force  and  effect  of  filing  a  bill  ]{1)  sgjdai 
and  in  any  case  in  which  the  above  form  is  not  applica- 
ble, the  court  may,  upon  the  ex  parte  application  of  the 
plaintiff,  and  upon  reading  the  claim  proposed  to  he  filed 
give  a  leave  to  file  it.(w) 

Upon  filing  the  claim,  the  plaintiff  may  sue  out  a  writ  wntor 

Buminoos 

of  summons  to  the  defendant,  requiring  him  to  cause  an 
appearance  to  be  entered,  and  also  requiring  him  on  a  day 
or  time  to  be  therein  named,  or  on  the  seal  or  motion 
day  then  next  following,  to  show  cause,  if  he  can,  why 

(Z)  See  Orders  1  and  3. 
(m)  Order  6. 

J.;  Strange  y,  Watson,  11  Ala.  Rep.  334;  5  Port.  Rep.  26;  Colton  v. 
Rttss,  2  Paige,  396;  Foster  v.  Cook,  1  Hawks,  509;  lAoyd  t.  Brewster,  4 
Paige,  537 ;  lAngan  v.  Henderson,  1  Bland,  252 ;  Chalmers  v.  Chambers,  6 
Har.  &  Johns.  29 ;  Allen  v.  Coffman,  1  Bibb,  469;  Shepkard's  exW,  y. 
Starke,  3  Manf.  29 ;  1  Manf.  554 ;  Robinson  v.  Af  Arthur's  heirs,  6  Peters, 
182;  BuUer  v.  Durham,  2  Kelley's  Rep.  414;  Chalmers  v.  Chambers,  6 
Har.  &,  Johns.  29 ;  Smith  v.  Trenton  Del.  Falls  Co.  3  Green's  Ch.  Rep. 
505;  Traip  v.  Oould,  3  Maine  Rep.  82;  Martin  v.  Broadus,  Freeman's 
Ch.  Rep.  35 ;  WUliamson  v.  Raney,  Freeman's  Ch.  Rep.  112 ;  Penning- 
ton y.  T%e  Governor,  1  Blackf.  87;  Taliaferro  v.  Poole,  3  Leigh,  58; 
Peart*s  heirs  v.  Taylor,  2  Bibb,  556 ;  MIntyre  v.  Trustees  of  Union  Col- 
Uge,61?SLige,239',  Wilkin  v.  WUkin,  1  Johns.  Ch.  Rep.  Ill;  Allen y. 
Coffman,  1  Bibb,  359 ;  Cook  r.  Mancius,  5  Johns.  Ch.  Rep.  89 ;  Franklin 
V.  Osgood,  14  Johns.  Rep.  527;  English  v.  Foxall,  2  Peters,  595 ;  Bailey 
V.  Bwrton,  8  Wend.  Rep.  339 ;  Miller  v.  Lord,  11  Pick.  11 ;  Brown  v. 
M* Donald,  1  Hill,  302 ;  Smiihy.  SmUh,  4  Rand.  95 ;  Muston  v.  MClarty's 
heirs,  3  Litt.  274 ;  Lingan  v.  Henderson,  1  Bland,  251 ;  Thompson  v. 
STnithson,  7*Poiter,  144. 
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<^^^^-  such  relief  as  is  claimed  by  the  plaintiff  should  not  be 
had ;  or  why  such  order  as  shall  be  just  with  reference 
to  the  claim  should  not  be  made  ;(n)  the  time  named  for 
showing  cause  is  to  be  fourteen  days,  at  the  least,  after 
service  of  the  writ ;  but,  by  consent  of  the  parties,  and 
with  the  leave  of  the  court,  cause  may  be  shown  oa  any 
earlier  day.(o) 
JJUidd?  '^'^^  ^°'y  person  who  need  be  named  in  the  writ  of 
^^i7i1  *^^™^^'^^>  ^^  defendant  to  the  suit  in  the  first  instance, 

^       ''  is  the  person  against  whom  relief  is  directly  prayed.(p) 
6>^22^  At  the  time  named  in  the  writ  for  showing  cause,  or  on 

the  seal  or  motion  day  then  next  following,  or  so  soon 
after  as  the  case  can  be  heard,  the  defendant,  having  pre- 
viously appeared,  is  personally  or  by  counsel,  to  show 
cause  in  court,  if  he  can,  (and,  if  necessary,  by  affida- 
vit,)(9)  why  such  relief  as  is  claimed  by  the  claim  should 
not  be  had  against  him.(r) 
Haaring^iffid  At  the  time  appointed  for  showing  cause,  upon  the  mo- 
^  tion  of  the  plaintiff,  and  on  hearing  the  claim,  and  what 

may  be  alleged  on  the  part  of  the  defendant,  or  upon 
reading  a  certificate  of  the  appearance  being  entered  by 
the  defendant,  or  an  affidavit  of  the  writ  of  summons  be- 
ing duly  served,  the  court  may,  if  it  shall  think  fit,  make 
an  order  granting  or  refusing  the  relief  claimed,  or  direct- 
ing any  accounts  or  inquiries  to  be  taken  or  made,  or 
other  proceedings  to  be  had  for  the  purpose  of  ascertain- 
ing the  plaintiff's  title  to  the  relief  claimed;   and  the 
court  may  direct  such  (if  any)  persons  or  classes  of  per- 
sons as  it  shall  think  necessary  or  fit  to  be  summoned  or 
ordered  to  appear  as  parties  to  the  claim,  or  on  any  pro- 
ceedings before  the  master,  with  reference  to  any  ac- 
counts or  inquiries  directed  to  be  taken  or  made,  or  other- 
wise. («) 

(n)  See  Orders  5, 6. 
(o)  Order  11.' 
(p)  Order  8. 

{q)  It  is  understood  that  in  practice  the  plaintiff  is  aUowcd  to  file  afya- 
vits  in  reply, 
(r)  Order  12. 
(0  Order  13. 


J 


a6  to  specific  performance.  474 

Every  order  to  be  so  made  is  to  have  the  effect  of,  and  q>-  ^cvni. 
may  be  enforced  as  a  decree  or  decretal  order  made  in  a  ^^^^  °^ 
suit  commenced  by  bill,  and  duly  prosecuted  to  a  hearing, 
according  to  the  previous  course  of  the  court.(^) 

If,  upon  the  application  for  any  such  order,  or  during  court  at 
any  proceedings  under  any  such  order  when  made,  it  shall  ^'JJ^J"^  ^ 
*appear  to  the  court  that,  for  the  purposes  of  justice  be-      [*475] 
tween  the  parties,  it  is  necessary  or  expedient  that  a  bill 
should  be  filed,  the  court  may  direct  or  authorize  such 
bill  to  be  filed,  subject  to  such  terms  as  to  costs  or  other- 
wise as  may  be  thought  proper.(t^) 

The  orders  made  for  granting  relief  in  the  several  cases  Form  order. 
to  which  the  forms  set  forth  in  schedule  A.  are  applicable, 
may,  if  the  court  thinks  fit,  be  in  the  form  and  to  the 
effect  set  forth  in  schedule  C.  as  applicable  to  the  par- 
ticular case,  with  such  variations  as  circumstances  may 
require.(t?) 

If  any  of  the  cases  enumerated  in  Order  I.,  involve,  or  Piajnuffmay 

'  '  '         under  special 

are    attended    by,  such  special  circumstances   affecting  ^"JJJJJ^ 
either  the  estate  or  the  personal  conduct  of  the  defendant,  ^7^^- 
as  to  require  special  relief  the  plaintiff  is  at  liberty  to 
seek  his  relief  by  bill,  as  if  the  orders  had  not  been 
made,  (it) 
If  any  suit,  for  any  of  the  purposes  to  which  the  forms  a*  to  extra 

,   eoeiaocca- 

set  forth  in  schedule  A.  are  applicable,  shall  be  commenced  »ioDedb3rM- 
by  bill  and  prosecuted  to  a  hearing  in  the  usual  course,  gj^g^f  jjf 
and,  upon  the  hearing,  it  shall  appear  to  the  court  that  an  ^^^ 
order  to  the  effect  of  the  decree  then  made,  or  an  order 
equally  beneficial  to  the  plaintiff,  might  have  been  obtain- 
ed upon  a  proceeding  by  summons  in  the  manner  autho- 
rized by  the  orders,  the  court  may  order  the  increased 
costs  occasioned  by  proceeding  by  bill,  beyond  the  costs 
which  would  have  been  sustained  in  proceeding  by  sum- 
mons, to  be  paid  by  the  plaintiff.(2r) 

(0  Order  14. 

(u)  Order  15. 

(u)  Order  15. 

(t?)  Order  16. 

{to)  Order  31 ;  that  is,  without  incurring  any  special  Uabitity  to  costs* 

\z)  Ordered. 
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^  ^^^^''  It  has  been  decided,(y)  that  the  above  orders  do  not  cx- 
orden  Lpply!  ^^^  ^  injunctloQ  suits :  and  the  form  of  claim  given  in 
schedule  A.  seems  adapted  only  to  cases  where  the  plain- 
tiff relies  on  a  written  agreement,  (the  documents  conati- 
rM76]  tuting  *which,  must,  if  not  admitted,  be  produced  and 
proved  at  the  hearing.)(yy)  And  the  1st  order  has  been 
held  not  to  include  a  claim  for  specific  performance  of  an 
agreenient  togrant(2;)  or  take(a)  a  lease ;  although  it  may 
be  filed  by  special  leave  under  the  6th  order ;  but,  a  claim 
for  specific  performance  of  a  contract  for  purchase  against 
the  executors  and  devisee  of  the  purchaser,  claiming  spe- 
cific performance  and  costs,  and  in  default,  an  adminis- 
tration of  the  purchaser's  personal  estate  for  the  benefit  of 
the  plaintiff  and  creditors  generally,  and  that,  if  plaintiff 
should  not  thus  be  fully  paid,  he  might  be  declared  to 
have  a  lien  on  the  estate,  and  tliat  it  might,  if  necessary, 
be  sold,  has  been  held  not  to  require  leave  ;(6)  nor  is  leave 
necessary  where,  the  title  having  been  accepted,  the  pur- 
chaser refuses,  on  some  collateral  ground,  to  comple(e.(c) 
Y.  C.  K.  Bruce  has  evinced  a  disposition  to  put  a  wide 
construction  upon  the  orders ;  but  the  prevalent  opim'oa 
seems  to  be,  that  they  are,  in  the  present  shape,  adapted 
only  to  clear  and  simple  cases.(c{) 

(7.)  As  to  how  the  plaintiff  ^s  case  may  be  sustained  in  the 
absence  of  a  written  agreement  i-^fraud^ — ptjort-per- 
formance: — admission  by  defendant  of  parol  agree- 
ment : — parol  variation  of  written  agreement* 

Written  Although  in  general  there  must,  in  order  to  sustain  a 

jjjj.^p"*'  suit  for  specific  performance,  be  a  contract  in  writing 

within  the  statute  of  frauds,  the  courts,  in  certaia  cases, 
of  SiuSl      decree  specific  performance  of  a  parol  agreement,  upon 

the  ground,  1  st,  of  fraud  having  been  the  cause  of  the 

(y)  Hdlden  v.  Ckalcraft,  14  Jar.  846. 

lyy)  See  ScargiU  v.  Hurry,  14  Jar.  847;  MarskaU  r.  Daoies,  14  Jar.  997, 
V.  O.  R. 
(2r)  KeehU  v.  Dennish,  14  Jar.  847. 
(a)  ScargiU  v.  Hurry,  iMd, 

ib)  NoUingham  v.  Mould,  16  L.  T.  122,  V.  C.  K.  B. 
(c)  HemnUng  v.  Mayo,  14  Jar.  847. 
id)  See  Jackstm  v.  CfrafU,  Times  23id  Nov.  1850, 41  L.  0. 79,  Y.  C.  R. 
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• 

non-compliance  with  the  requisitions  of  the  statute :  2ndly,  ^^^^'' 
of*tbe  parol  agreement  having  been  in  part  performed,  IS^^/^^ 
or  3rdly,  of  its  existence  being  admitted  by  the  defend-  mimoa." 
ant.(c) 

1st.  If  by  fraud  the  defendant  has  prevented  a  compli-  Fnnd  takes 

the  case  out 

ance  with  the  requisitions  of  the  statute,  this  will  not  avail  jjjj»«  ««• 
him,  but  the  plaintiff  will  be  entitled  to  relief  on  proving 
the  fraud  and  the  parol  contract. (/)[1] 

2ndly.  As  to  acts  of  part  performance  sufScient  to  take  Put  pe^ 
a  case  out  of  the  statute  of  frauds. — It  is,  in  general,  of  JJ^^g^eSt 
the  essence  of  such  an  act,  that  the  court  shall,  by  reason  ^JJ^^t^ 
of  the  act  itself,  without  knowing  whether  there  was  an  "^'"•' 
agreement  or  not,  find  the  parties  unequivocally  in  a  po- 
sition different  from  that  which,  according  to  their  legal 

(e)  As  to  the  distinction  between  agreements  and  declarations  of  trust, 
see  DaU  v.  Hamilton,  2  Ph.  266, 275. 

(/)  See  note  to  Pym  y.  Blackbwny  3  Yes.  38,  and  cases  there  col- 
lected. 


f  1]  VThere  the  agreement  is  intended  by  the  parties  to  be  reduced  to 
writing,  according  to  the  statute,  but  it  is  preyented  from  being  done  by 
the  fraud  of  one  of  the  parties,  courts  of  equity  have  said  that  the  agree- 
ment shall  be  specifically  executed ;  for,  otherwise  the  statute  designed  to 
suppress  fraud  would  be  the  greatest  protection  to  it.  Hence,  if  one  agree- 
ment in  writing  should  be  proposed  and  drawn,  and  another  should  be 
fraudulently  and  secretly  brought  in  and  executed  in  lien  of  the  former, 
equity  would  relieve.  So,  if  a  man  should  treat  for  a  loan  of  money  on 
mortgage,  and  the  conveyance  is  to  be  by  an  absolute  deed  of  the  mort- 
gagor, and  a  defeasance  by  the  mortgagee ;  and,  after  the  absolute  deed 
is  executed,  the  mortgagee  fraudulently  refuses  to  execute  the  defeasance, 
equity  will  decree  a  specific  performance.  So,  if  instructions  are  given 
by  an  intended  husband,  to  prepare  a  marriage  settlement,  and  he  promi- 
ses to  have  the  settlement  reduced  to  writing,  and  then  fraudulently  and 
secretly  prevents  it  from  being  done ;  an^  the  marriage  takes  effect,  in 
consequence  of  false  assurances  and  contriVancee,  a  specific  performance 
will  be  decreed.  So,  where  a  father  has  purchased  lands  in  fee,  and  on 
his  death-bed  told  his  eldest  son  that  the  lands  were  purchased  with  his 
second  son's  money,  and  that  he  intended  to  give  them  to  him ;  and  the 
eldest  son  promised  that  he  should  enjoy  them  accordingly ;  and  the  fa- 
ther died;  and  the  eldest  son  refused  to  comply  with  his  promise:  it  was 
held,  that  the  promise  should  be  specifically  performed,  on  the  ground  of 
fraud,  notwithstanding  the  objection  that  there  ought  to  have  been  a  de- 
claration of  the  use  or  trust  cmder  the  statute.  See  2  Story's  £q.  Juris., 
8.768. 
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^-  ^^^"-  rights,  they  would  be  in  if  there  were  no  contract  ;(§-)  for 
instance,  delivery  of  possession  is  a  sufficient  part  perform- 
ance on  the  part  of  the  vendor  to  sustain  his  suit  against 
the  purchaser  ;(A)  and  the  acceptance  of  possession  is  a 
sufficient  part  performance,  on  the  part  of  the  purchaser, 
to  sustain  his  suit  against  the  vendor  :(t)  the  fact  of  the 
purchaser  being,  without  liability  to  a  charge  of  trespass, 
in  possession  of  the  vendor^s  land,  is  considered  as  show- 
ing unequivocally  that  some  contract  has  taken  place  be- 
tween the  litigant  parties  ]{j)  and  the  court  will  then  le- 
ceive  parol  evidence  of  the  terms  of  such  contract.  So, 
the  retention  of  possession  by  a  tenant  after  the  determi- 
nation of  the  original  tenancy,  may,  under  special  circum- 
stances, amount  to  part  performance  :(A:)  so,  if  a  tenant  in 
possession  lay  out  money  on  the  premises,  upon  the  faith 
of  the  parol  agreement,(Z)  or,  it  is  conceived,  commits  acts 

r*4781  *^hich  would,  (if  he  were  merely  tenant,)  subject  him  to 
the  loss  of  his  Iease,(m)  or  to  proceedings  on  the  part  of 
the  landlord  :(n)  so,  it  has  been  held,  that  the  mere  pay- 
ment of  additional  rent  entitles  the  tenant  to  an  answer 
from  the  landlord  as  to  the  existence  of  an  agreement  for 
a  renewed  lease,  although  the  court  intimated  an  opinion 
against  the  admissibility  of  parol  evidence  in  oppositioa 
to  the  answer.(o)[l] 

{g)  Per  V.  C.  Wigram,  in  Dak  v.  HamiUon,  5  Ha.  381. 

(A)  Pyke  v.  WUUams,  3  Vera.  455 ;  BuckmaOer  y.  Harrop,  13  Yes.  456 ; 
Reynolds  r.  Waring,  Yon.  351, 353. 

(0  ainan  v.  Cooke,  1  Sch.  A  Lef.  41 ;  Gregory  v.  MigkeU,  18  Yes.  328 ; 
Morphett  V.  Jones,  1  Sw.  172. 

( j)  Per  Y.  C.  Wigram,  5  Ha.  381 . 

(*)  DoweU  V.  Dew,  1  You.  C.  C.  C.  345. 

(0  WiUs  V.  Stradling,  3  Yes.  382 ;  Mwndy  v.  JoOife,  5  Myl.  &  Or.  167 ; 
Sutherland  v.  Briggs,  1  Ha.  26. 

(m)  See  and  consider  Pamer  v.  Smith,  1  Coll.  608. 

(n)  See  5  Myl.  &>  Cr.  177 ;  and  SiUherland  v.  Briggs^  ubi  supra. 

lo)  WiasY.StradUng,3yes.31B,d^ 

[1]  YHiere  one  party  has  executed  his  part  of  the  agreement,  in  the  en- 
fidence  that  the  other  party  would  do  the  same,  if  the  latter  refose,  it  would 
be  a  fraud  upon  the  former  to  suffer  this  refusal  to  work  to  his  prejodke. 
It  is  sometimes  difficult  to  ascertain  what  is  to  he  deemed  a  part  perfonn- 
ance  so  as  to  extract  the  case  from  the  reach  of  the  statute.  It  was  ftr- 
merly  thought  that  a  deposit  or  security,  or  payment  of  the  pnrchasft-mo- 
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And  when  the  parties  have  for  many  years  acted  upon  ^^^y^ 
the  assumption  that  a  contract  existed,  acts  which  might 
not  in  themselves,  and  irrespectively  of  the  lapse  of  time 

• 

ney,  or  a  part  of  it,  or  at  least  of  a  considerable  part  of  it,  was  such  a 
pan  performance  as  took  the  case  out  of  the  statute.  "  But  that  doctrine,'' 
says  Story,  (2  Story's  Eq.  Juris.,  s.  760,)  "  was  open  to  much  controversy, 
and  is  now  finally  overthrown."  '*  In  order,"  continues  Story,  (lb.  s.  762,) 
*'  to  make  the  acts  such  as  a  court  of  equity  will  deem  part  performance 
of  an  agreement  within  the  statute,  it  is  essential  that  they  should  clearly 
appear  to  be  done  solely  with  a  view  to  the  agreement  being  performed* 
For,  if  they  are  acts  which  might  have  been  done  with  other  views,  they 
will  not  take  the  case  out  of  the  statute,  since  they  cannot  properly  be  said 
to  be  done  by  way  of  part  performance  of  the  agreement.  On  this  ac- 
count, acts  merely  introductory,  or  ancillary  to  an  agreement,  are  not 
considered  as  a  part  performance  thereof,  although  they  should  be  attend- 
ed with  expense.  Therefore,  delivering  an  abstract  of  title,  giving  direc- 
tions for  conveyances,  going  to  view  the  estate,  making  valuations,  ad- 
measuring the  lands,  registering  conveyances,  and  acts  of  the  like  nature 
are  not  sufficient  to  take  the  case  out  of  the  statute.  They  are  all  prelimi- 
nary proceedings,  and  are,  besides,  of  an  equivocal  character,  and  capa- 
ble of  a  double  interpretation ;  whereas,  acts,  to  be  deemed  a  part  per- 
formance, should  be  so  clear,  certain,  and  definite  in  their  object  and  de- 
sign, as  to  refer  exclusively  to  a  complete  and  perfect  agreement,  of  which 
they  are  a  part  execution.  In  like  manner,  the  mere  possession  of  the 
land  contracted  for,  will  not  be  deemed  a  part  performance,  if  it  be  obtain- 
ed wrongfully  by  the  vendee,  or  if  it  be  wholly  independent  of  the  con- 
tract. Thus,  if  the  vendee  enter  into  possession,  not  under  the  contract, 
but  in  violation  of  it,  as  a  trespasser,  the  case  is  not  taken  out  of  the  stat- 
ute. So,  if  the  vendee  be  a  tenant  in  possession  under  the  vendor;  for 
his  possession  is  properly  referable  to  his  tenancy,  and  not  to  the  contract* 
But,  if  the  possession  be  delivered  and  obta^ed  solely  under  the  contract ; 
or  if,  in  case  of  a  tenancy,  the  nature  of  the  holding  be  different  from  the 
original  tenancy,  as  by  the  payment  of  a  higher  rent,  or  by  other  une- 
quivocal circumstances,  referable  solely  and  exclusively  to  the  contract, 
there  the  possession  may  take  the  case  out  of  the  statute.  Especially  will 
it  be  held  to  do  so  where  the  party  let  into  possession  has  expended  mo- 
ney in  building,  or  repairs,  or  other  improvements ;  for,  under  such  cir- 
cumstances, if  the  parol  contract  were  to  be  deemed  a  nullity,  he  would 
l>e  liable  to  be  treated  as  a  trespasser ;  and  the  expenditures  would  not 
only  operate  to  his  prejudice,  but  be  the  direct  result  of  a  fraud  practised 
upon  him.  But,  in  order  to  take  a  case  out  of  the  statute,  upon  the  ground 
of  part  performance  of  a  parol  contract,  it  is  not  only  indispensable  that 
the  acts  done  should  be  clear  and  definite,  and  referable  exclusively  to  the 
contract ;  but  the  contract  should  also  be  established  by  competent  proofs, 
to  be  clear  and  unequivocal  in  all  its  terms.  If  the  terms  are  uncertain 
or  ambiguous,  or  not  made  out  by  satisfactory  proofs,  a  specific  perform- 
ance will  not  be  decreed." 

80 
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^-  ^^"'-  have  been  sufficient  to  take  the  case  out  of  the  statute, 
have  been  held  to  have  that  effect.(p) 

whiii  ire  in.  But  there  can  be  no  part  performance  of  an  iDcom|rfele 
contract  :(9)  and  an  act  which,  though  in  truth  done  in 
performance  of  a  contract,  admits  of  explanation  without 
supposing  a  contract,  is  not,  in  general,  sufficient  to  take 
tho  case  out  of  the  statute  :(r)  e.  ^.,  delivery  of  the  ab- 
stract, or  giving  directions  for  the  conveyance,  is  insuffi- 
cient :{s)  so,  also,  is  payment  of  a  sum  alleged  to  be  pur- 
chase-money ;(^)  or  procuring,  and  paying  a  valuable  con- 
sideration for,  a  release  by  a  third  party  ;(u)  or  the  meie 
retention  of  possession  by  a  tenant  after  the  determination 
of  his  tenancy,  but  before  notice  to  quit  ;(i?)  or  an  expend- 

r*4791  i^^^®  *by  ^^^  tenant  to  which  he  is  liable  under  the 
terms  of  his  lease  :{w)  so,  possession  obtained  wrongfully 
by  the  plaintiff,  of  course,  cannot  avail  him  :{x)  marriage, 
it  may  be  remarked,  is  not,  for  the  purposes  oC  specific 
performance,  considered  as  a  part  performance  of  a  pan>l 
contract  for  which  it  forms  the  consideration.(y} 
Avto  oxpsn-  So,  ifj  in  the  case  of  moneys  expended  by  a  tenant,  the 
■ani.  circumstances  were  such  as  would,  if  there  were  no  con- 

tract for  sale,  enable  him  iq  recover  the  amount  from  the 
landlord,  the  case  would  not  appear  to  be  different  in 
principle  from  that  of  payment  of  purchase-money ;  the 
same  remark  applies  to  the  case  of  the  payment  of  addi- 
tional rent  ;(z)  where,  Jiowever,  as  we  have  seen,  the  de- 

(  p)  Blackford  v.  Kirkpalrick,  6  Beav.  232. 

Iq)  Lady  IViynne  v.  Earl  GiengaU,  H.  L.  C.  131, 158;  and  see  i»arl«T  ▼. 
iSmi^,!  Coll.  623. 

(r)  5  Ha.  381. 

(5)  Sug.  140;  Whaleyy.Bagna,  1  Bro.P.  0.345;  Hok  r.  WkiU,lBm. 
C.  C.  409  (cited ;)  Tkimas  v.  Blackman,  I  Coll.  301. 

(0  Clinan  v.  Cooke,  1  Sch.  &>  Lef.  40 ;  WaU  v.  Evans,  4  Y.  &  C.  Ex.  579^ 
and  see  5  Ha.  381. 

(tt)  0'/2ci«y  V.  TA^wnpam,  2  Cox,  271. 

(p)  WiU$  V.  Stradling,  3  Ves.  381 ;  Brennan  v.  BoUon,  2  Dm.  A  War. 
349. 

(ir)  Prame  v.  Dawson,  14  Ves.  386. 

(x)  Sug.  141 ;  HoU  V.  WhUe,  1  Bro.  C.  C.  409,  cited. 

(y)  Diiudas  v.  DiUem,  1  Ves.  juu.  1J9  j  Lassciux  v.  Tienuy,  1  Mac.  & 
G.  572. 

{z)  Wills  V.  Slradling,  3  Ves.  378. 
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cision  was,  that  the  landlord  who  had  pleaded  the  statute  c**-  ^^m- 
should  answer. 

In  the  modern  case  of  Mundy  v.  J6Uiffe,{a)  the  defend-  j^l  ""' 
ant,  in  pursuance  of  the  parol  agreement  for  a  lease,  had 
laid  down  a  field  in  pasture,  and  executed  draining  and 
repairs ;  acts  which  are  referred  to  by  Sir  /.  Wigramy  V. 
C.,(6)  as  "certainly  equivocal :"  the  bill  was  dismissed  by 
Sir  L,  ShadweU^  V.  C,  but  this  decision  was  revereed  by 
Lord  Coitenham,  C,  on  appeal.  His  lordship,  in  giving 
judgment,  indicated  a  willingness  rather  to  extend  than 
to  contract(c)  the  jurisdiction  :  "  Courts  of  equity,"  observ- 
ed his  lordship,  "exercise  their  jurisdiction,  in  decreeing 
specific  performance  of  verbal  agreements,  where  there 
has  been  part  performance,  for  the  purpose  of  preventing 
the  great  injustice  which  would  arise  from  permitting  the 
party  to  escape  from  the  engagements  he  has  entered  into 
upon  the  ground  of  the  statute  of  frauds,  after  the  other 
•party  to  the  contract  has,  upon  the  faith  of  such  engage-  [*480] 
ment,  expended  his  money  or  otherwise  acted  in  execu- 
tion of  the  agreement.  Under  such  circumstances,  the 
court  will  struggle  to  prevent  such  injustice  from  being 
efiected ;  and  with  that  object  it  has,  at  the  hearing,  when 
the  plaintiff'  has  failed  to  establish  the  precise  terms  of 
the  agreement,  endeavored  to  collect  what  the  terms  of  it 
really  were."(rf) 

In  a  modern  case,  where  an  agreement  in  writing  for  a  verbal  no- 
three  years'  tenancv  reserved  to  the  tenant  the  option  of  temion  of 

TlOI^B#fUli  oft 

requiring  a  twenty-one  years'  lease  at  the  expiration  of  Cr^ani,^ 
the  prior  term,  V,  C.  Wigram  appears  to  have  considered  jy^^jfj^^'^: 
that  this  verbal  notice  of  intention  to  take  the  new  lease,  Jp*!JJ^^ 
accompanind  by  retention  of  possession,  was  binding  upon       ^ 
him.(€)  '^' 

In  a  late  case,  where  a  colliery  proprietor,  under  the  Bjecjj^jtby 
mistaken  notion  that  he  had  a  power  of  compulsonly  pur-  J^yjJ^ 
chasing  land  for  the  purpose  of  a  railway,  wrote  to  the  mew^cqui- 

* 

(a)  9  Sim.  413 ;  on  appeal,  5  Myl.  &,  Or.  167. 

(6)  5  Ha.  381. 

(c)  See  Sag.  150.  * 

(rf)  5Myl.&Cr.l77. 

(e)  B^alson  v.  NUhnlson,  6  Jar.  690. 
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Oh.  xym.  landowner,  and,  referring  to  such  supposed  power,  offered 
«K«nM  m  to  purchase  the  land  at  a  fair  valuation,  and,  no  reply  be- 
penStunby  ing  giveu,  the  railway  was  made  over  the  land  without 
Mion,  ai-  further  conununication  with  him,  but  with  his  full  know- 

thoagh  no  ' 

"C'**^^^  ledge ;  and  then,  after  a  fruitless  negotiation  as  to  the 
price  to  be  given  for  the  land,  the  landowner  commenced 
an  ejectment  upwards  of  three  years  after  the  railway  had 
been  finished ;  the  same  learned  judge,  on  motion,  restrain- 
ed the  action,  upon  the  colliery  proprietor  giving  judg- 
ment in  the  action,  and  pa3ang  into  court  the  utmost  vala- 
ation  of  the  land.(/) 
'4811         It  seems  to  be  clear,  upon  the  modem  authorities,(§') 


tu  bound  to  *that  the  court,  being  satisfied  of  the  existence  of  an  agree- 
tuBMofcon.  ment,  will,  if  possible,  ascertain  the  real  terms:  Sir  E. 
Sugden,  however,  remarks  that  "  the  prevailing  opinion 
requires  the  party  seeking  the  specific  performance  in  such 
a  case  to  show  the  distinct  terms  and  nature  of  the  con- 
tract f{h)  and,  in  a  case  in  Ireland,  a  reference  was  refu- 
sed at  the  hearing,  on  the  ground  that  the  party  setting 
up  the  agreement  had  not  produced  evidence  which,  if 
uncontradicted,  would  be  sufficient  to  establish  its  essen- 
tial terms ;  the  court  holding  that  a  reference  should  be 
directed  only  in  cases  where  the  evidence  is  contradic- 
imnuueriai    tory.(i)    But  it  has  been  held,  that  where  the  bill  states, 
•peomenc,    as  part  of  the  agreement,  a  stipulation  which  would  ope- 
■|iat<|dinbiii  rate  against  the  plaintiff,  and  which  created  a  liability  to 
vtomA;       which  he  would,  in  the  absence  of  agreement,  have  been 


liable, — e.  g,,  an  agreement  by  an  intended  lessee  to  pay 
taxes  and  make  necessary«repairs,)(A:} — or  which  has  been 
satisfied,  and  so  rendered  immaterial,  so  far  as  relates  to 

(/)  Poiodl  V.  ThofMU,  6  Ha.  300. 

{jg)  See  Allan  v.  Bower,  3  Bro.  G.  C.  149 ;  Clinan  v.  Cooke,  1  Sch.  &Lef. 
38 ;  Boardman  v.  Mostfyu,  6  Yes.  467,  471 ;  MorpheU  v.  Jones,  1  S  v.  173 ; 
Price  V.  Assketon,  1  Y.  &  C.  Ex.  82;  Dale  v.  HdmiUon,  5  Ha.  381 ;  Mumdf 
V.  JoUiffe,  5  Myl.  &  Cr.  167, 177;  Sag.  147. 

(A)  Sug.  150;  see  Price  v.  Assheton,  1  Y.  &>  C.  Ex.  441. 

(i)  Savage  v.  CarroU,  1  Ball  &  B,383,  &50,  551 ;  this  case,  howerer,  vas 
not  one  between  vendor  and  purchaser ;  but  the  validity  of  the  contract 
was  discussed  upon  the  collateral  question,  whether  the  heir  of  a  parcha- 
ser  who  haid  died  before  completion  was  entitled  to  have  the  purchasf- 
money  paid  out  of  the  personal  estate. 

(A)  Cfregory  v.  MigheU,  18  Ves.  328. 
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anything  remaining  to  be  done,(Z)  the  failure  to  prove  ^'  ^^''^' 
such  statement  is  unimportant. 

But  if  the  final  result  of  all  the  evidence  which  can  be  the  material 
procured)  is,  to  leave  the  material  terms  of  the  agreement  uiumS!?^ 
doubtful,  as  where  it  remained  uncertain  whether  the  pur-  >hQWQ. 
chase-money  did  or  did  not  include  the  timber,  the  court, 
of  course,  can  make  no  decree  :(rn)  the  court,  however, 
will  endeavor  to  put  a  reasonable  interpretation  upon 
vague  expressions  in  an  agreement.(n) 

*And  it  appears  that,  as  a  general  rule,  the  plaintiff  can.-      r*482] 

1  ,        1        *   ^      J  •  .    ,  ,      Act  by  da- 

not  rely  upon  any  act  by  the  defendant  which  can  merely  leodam, 
tend  to  his  own  prejudice,  and  not  affect  the  plaintiff;  ^j5iJ^^'•• 
e.  ff^  payment  of  auction-duty  by  the  purchaser  ;(o)  or  g^^^^. 
the  execution  and  registration  by  the  vendor  of  the  con- 
veyance.(p)    Nor,  in  the  case  of  a  purchase  of  separate  ma  vH. 
lots*under  separate  parol  contracts,  does  part  performance  mioom  Io^ 
as  to  one  lot  set  up  the  agreement  as  to  another  lot.{q)   *    uierioi. 

We  may  here  remark,  that  sales  by  auction,(r)  and  in  f^^Jfon^^d 
bankruptcy,(*)  are  both  within  the  Statute  of  Frauds.        roX^ira 

3rd.  Where  the  defendant,  by  his  answer,  admits  the  !l[i\u^*^^ 
parol  agreement  as  alleged  in  the  bill,  and  does  not  claim  Admurion 
the  benefit  of  the  statute.  Equity  will  decree  specific  per-  maMl^'da. 
formance  against  himself,  or,  if  he  die  before  decree,  Matutanot 
agamst  his  representatives  ]{t)[l]  so  if  he  admit  a  different 

(I)  Mukdy  r.  JoUiffe,  5  Myl.  &  Or.  167, 176. 

(»)  Reynolds  v.  Waring ^  You.  346 ;  in  this  case  no  reference  appears 
to  haye  been  asked  by  the  plaintiff. 

(»)  Sanderson  v.  Cockemumtk  Raihoay  Company,  11  Beav.  497. 

{o)  Buckmaster  v.  Harrop,  13  Ves.  465 ;  the  particular  case  cannot  again 
arise,  the  datj  having,  as  is  well  known,  been  repealed. 

(p)  Hawkins  y.  Holmes,  1  P.  Wmsi  770. 

(?)  Buckmaster  v.  Harrop,  13  Ves.  456, 474.  »  *' ; 

(r)  «.  C.  /  Blagden  v.  Bradbear,  12  Ves.  466.  }    ' 

(f )  Ez  parte  CtiUs,  3  Dea.  267,  Lord  Cottenham. 

(0  See  Attorney  General  v.  Day,  1  Ves.  221 ;  Sag.  150;  see  Parkei^  r. 
SmUk,  I  Coll.  615. 

[1]  The  reason  for  this  decision,  is,  that  the  statnte  is  designed  to  guard 
against  fraud  and  perjury ;  and  in  such  a  case,  there  can  be  no  danger  of 
that  sort.  The  case  then,  is  taken  entirely  out  of  the  mischief  intended 
to  be  guarded  against  by  the  statute.  Another  reason  is,  that  the  agree- 
ment, although  originally  by  parol,  is  now,  in  part  evidenced  by  writ- 
ing under  the  signature  of  the  party  which  is  a  complete  campliance 
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cfai  xruL  agreemeat  from  that  alleged  in  the  hill,  the  plaiDtiff  may 
amend  his  bill  and  take  the  benefit  of  the  admission  ;{u) 
but,  in  any  case,  if  relying  on  the  admission,  he  is  bound 
by  its  terms,  and  cannot  vary  them  by  parol  evidence -.(10 ) 
so,  if  the  defendant,  although  admitting  the  agreement, 
insist  upon  the  statute,  no  decree  can  be  made  against 
him  ;(^)[2]  but  he  cannot,  after  having  admitted  and  sub- 

(«)  Lindsay  y.  Lyruh^  2  Sch.  &  Lef.  9. 
(it)  Pjrm  V.  Blackbwm,  3  Yes.  34. 

(z)  Blagden  v.  BradbeaTy  13  Ves.  466 ;  see  Moore  y.  Kd-mwrds^  4  Yes.  33 ; 
Cootk  y.  Jackson^  6  Yes.  37 ;  Rawe  y.  Tted,  15  Yes  375. 

with  the  tenns  of  the  statute.  If  such  an  agreement  were  originally  br 
paroli  bat  it  was  afterwards  reduced  to  writing  by  the  parties,  no  oae 
would  doubt  its  obligatory  force.  Indeed,  if  the  defendant  does  noc  insist 
on  the  defence,  he  may  fairly  be  deemed  to  waiye  it  See  2  Story's  Eq. 
Juris,  sec.  755. 

[3]  Upon  this  questioa,  there  has  been  considerable  difference  <^  opi- 
nion. Lord  Macclesfield  expressly  decreed  a  specific  performance,  where 
the  parol  agreement  was  confessed  by  the  answer,  and  the  statute  of  frauds 
was  insisted  on  as  a  defence;  and  Lord  Hardwicke  appears  to  haye  en- 
tertained the  same  opinion.  "  But  later  judges  "  says  Story,  2  Stofy's  £q. 
Juris,  sec  757 ;  "  haye  expressed  a  strong  dissatisfaction,  with  this  opi- 
nion i  and  it  my  now  be  deemed  to  be  entirely  oyerruled,  and  the  doctrine 
firmly  established,  that  eyen  where  the  answer  confesses  the  parol  agree- 
ment, if  it  insists,  by  way  of  defence,  upon  the  protection  of  the  statute, 
the  defence  must  preyail,  as  a  competent  bar.  This  doctrine  seems  con- 
formable to  the  true  intent  and  objects  of  the  statute ;  for  it  is  difficult  10 
perceiye  how  a  party  can  be  legally  bound  by  a  contract  which  the  su- 
tute  declares  to  be  inyalid,  when  the  party  insists  upon  the  objection,  and 
does  not  submit  to  waiye  it  It  has  been  forcibly  said,  by  a  great  judge 
in  equity,  that  it  is  immaterial  what  admissions  are  made  by  a  defendaai. 
who  insist  upon  the  benefit  of  the  statute ;  for  he  throws  it  upon  the  plain- 
».  tifi*  to  show,  a  complete  written  agreement ;  and  it  can  be  no  more  tfarova 
upon  the  defendant  to  supply  defects  in  the  agreement,  than  to  supply  the 
'  I  want  of  an  agreement    The  same  doctrine,  seems  now  fully  recognised 

^.  in  An^^ca." 

In  Pennsylyania,  it  seems  to  be  the  settled  rule,  that  although  the  de- 
fqpdant  answer,  and  admit  the  agreement,  as  stated  in  the  bill,  he  may 
neyertheless  protect  himself  against  the  performance  of  it,  by  pieadiof 
(he  statute.  Thtnupson  y.  Tbd^  1  Peters'  Rep.  388.  In  South  Carolina, 
the  contrary  rule  has  been  adopted.  SwUth  y.  BraUsford,  1  Des.  350.  Ob 
a  bill  for  a  specific  performance  of  a  parol  agreement,  for  the  sale  of 
lands,  in  a  case  not  tinctured  with  fraud,  if  the  defendant  chooses  to 
ayaii  himself  of  the  statute,  he  need  not,  by  his  answer,  admit,  or  deay 
the  agreement,  the  law  haying  declared  it  yoid.  Oivens  y.  Odder ^  2  Dc^ 
171|  190;  ArgenbrigU  y.  CampdeU,  3  Hen.  &  Munf.  144,  153, 160,  161 ; 
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mi t fed  to  perform  the  agreement,  claim  the  benefit  of  the  ch.  xvm. 
statute  by  his  answer  to  the  amended  bill:(y)  nor  can  he 
unite  a  *plea  of  the  statute  with  any  other  defence  by  [*4831 
answer  :(z)  in  a  late  case,  it  appears  to  have  been  held 
by  y.  C.  K,  Brucej  that  the  defendant,  denying  the  agree- 
ment, but  omitting  to  claim  the  benefit  of  the  statute  by 
his  answer,  was  not  entitled  to  aVail  himself  of  it.(a)[l] 

The  plaintiff,  as  a  general  rule,  if  suing  on  a  written  Purchaoer 
contract  is  bound  by  its  terms,  and  cannot,  upon  the  f^^'^ 
ground  of  fraud,  surprise,  or  mistake,  seek  to  vary,  add  S'J'^iJSJS^* 
to,  or  explain  its  contents  :{b)  except,  perhaps,  where  the  J^ISfV^'*' 
fraud  consists  in  a  refusal  to  accede  to  a  promised  varia-  ''*^°' 
tion  upon  the  faith  of  which  the  plaintiff  entered  into  a 
written  agreement  ;(c)  or  in  a  fraudulent  preparation  or 
alteration  of  the  agreement  so  as  to  make  it  inconsistent 
with  the  real  intention  of  the  parties,  and  with  the  under- 
standing of  the  plaintiff  at  the  time  he  executla  it ;  or 
where,  by  mistake,  an  agreement  not  expressing  the  real 
intention  of  the  parties,  is  entered  into,  and  the  mistake 
is  admitted  by  the  answer,  or,  not  being  denied  by  the 
answer,  is  proved  by  unexceptionable  evidence.(d)    A  qu^n^^J;^^ 

(y)  Spurrier  v.  FUzgerald^  6  Ves.  548. 
{z)  Coothv,  Jackson,  6  Yes.  12. 

(a)  Skinmer  ▼.  M*DouaU,  3  De  Q.  &>  S.  265. 

(b)  Marquis  of  Tovnuhend  v.  Stangroom,  6  Yes.  338 ;  Clowesy,  Higgin- 
sa/%,  1  Yes.  A,  B.  504. 

(c)  Pember  v.  Maihers,  1  Bro.  C.  C.  53,  54 ;  Sng.  188 ;  but  see  Clarke 
V.  QraiU,  U  Yes.  519,  535,  et  quare, 

{d)  See  note  to  Pym  y.  Blackbufn,  3  Yes.  38,  and  cases  as  to  fraud  there 
cited ;  Lord  Thurlow's  judgment  in  Lord  Imham  y.  CkUd,  1  Bro.  C.  C. 
94  'f  Lord  EUdon's  remarks,  6  Yes.  339 ;  Sir  John  Leach's  argument  as 

• 

Grant  v.  Craigmiies,  1  Bibb,  303.  In  Yirginia  it  has  been  determined, 
that  if  the  defendant  by  his  answer  admit  that  certain  goods  were  to  be 
charged  to  him,  upon  certain  eondiUons  there  being  no  other  evidence  in 
the  case,  such  admission  ought  to  be  the  rule  by  which  the  charge  should 
be  regulated.    Kerr  y.  Lovty  1  Wash.  Rep.  173. 

.  [  1]  It  has  been  held  in  Kentucky,  that  although  the  defendant  omit  to 
plead  the  statute  of  frauds,  a  specific  performance  will  not  be  decreed, 
unless  he  confess  the  agreement  Eowler  v.  Levris,  3  Maiah.  Rep.  445. 
The  contract  admitted  by  the  answer,  or  proved  by  the  evidence  must  not 
essentially  vary  from  the  contract  set  forth  in  the  bill  j  unless  they  cor- 
respond, a  specific  performance  will  not  be  decreed.  Harris  v.  Kmckev^ 
backer,  5  Wend.  638. 
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ch.  xvm.  subsequent  parol  variation  cannot  be  enforced  by  the 

e!^ raw  be   pl&intifr,(e)  unless  there  has  been  such  apart  performance 

^'^•^^    of  the  varied  agreement  as  would  support  a  decree  in  the 

r*4841      ^^^  ^^  ^"  original  independent  agreement ;(/)  or,  (*it  is 

conceived)  unless  the  defendant  by  his  answer  admit  the 

variation  and  do  not  insist  on  the  Statute.[l] 

(8.)  As  to  grounds  of  defence  negativing  plaititiff^s  right 
to  specific  performance  except  with  a  variation  of  the 
original  written  agreement ;  viz,^  fraud — tnistake — 
misrepresentation — unfulfilled  promise — parol  V€aia' 
tion,  ^c. 

On  the  other  hand,  it  is  quite  competent  for  the  defend- 
ant to  set  up  a  variation  from  the  written  contract;  and 
it  will  depend  on  the  particular  circumstances  of  each 
case  whether  that  is  to  defeat  the  plaintiff's  title  to  have 

coasel  for  the  defendant,  in  WooUam  v.  Heamj  7  Ves.  215;  and  the  judg- 
ment in  Attorney  Gtneral  v.  8UwdL^  1  You.  Sl  C.  Exch.  563 ;  as  to  admit- 
ting evidence  in  explanation  of  particular  expressions,  vide  suyra^  p.  451, 
eiseq, 

(«)  Ri^son  V.  Collins,  7  Ves.  130, 133. 

(/)  See  Van  v.  Corpe,  3  Myl.  &  K.  969,  277 ;  and  Sug.  170. 

[1]  The  rectifying  and  reforming,  solemn  written  contracts,  is  a  power 
which,  by  general  chancery  jurisdiction,  is  exercised  very  sparingly,  and 
only  upon  the  clearest  and  most  satisfactory  proof  of  the  intention  of  thfe 
parties.  United  SUUes  v.  Munroe,  5  Mason  477 ;  1  Pet.  13 ;  23  Pick.  69  ^ 
Lyman  v.  United  Ins.  Co.,  2  John.  Ch.  Rep.  630.  On  bills  for  a  specific 
performance  of  an. agreement  in  writing,  the  defendant  has  sometimes 
been  admitted  to  show,  by  parol  proofs  a  mistake  in  such  agreement,  and 
by  that  means,  to  destroy  the  equity  of  the  bill.  The  relief  on  such  bills 
is  said  to  rest  in  discretion,  and  if  the  defendant  can  show  surprise  ix  mis- 
take it  makes  the  special  performance  of  such  an  agreement  unjust 
There  are  cases  also,  in  which  the  object  of  the  parol  proof,  is  to  correct 
mistakes  in  bonds,  deeds  of  settlement,  mortgages,  and  generally,  in  aQ 
contracts  and  agreements,  and  where  the  proof  is  introduced,  to  aid  the 
plaintiff  in  his  bill,  as  well  as  to  aid  the  defendant  in  his  defence.  Whe- 
ther such  proof  be  admissible  on  the  part  of  a  plaintiff  who  seeks  specific 
performance  of  an  agreement  in  writing,  and  at  the  same  time  seeks  to 
vary  it  by  parol  proof,  has  been  questioned.  See  Boyd  v.  H^ldusn^  1  John. 
Ch.  Rep.  tm\  Marks  v.  PeU,  1  t&.  598, 599;  Waskbwne  v.  UterrOU,  1 
Day's  Cas.  in  Error,  139;  Comstockv.  Hadlyfiu^S  Conn.  854;  AUsm  T. 
Oldfidd,  2  Vem.  76;  Jackson  v.  Kniffsny  2  Johns.  Rep.  31 ;  Stevens  r, 
Vaneleve.i  Wash.  C.  C.  Rep.  265;  Ckappelv.  Avery,6CGDn.  Rep.  34; 
IVirrer  v.  Ayers,  5  Pick.  407 ;  Richards  v.  Dutch,  8  Mass.  506, 515 ;  Bead- 
ing V.  Weston,  8  Conn.  117 ;  FUtU  v.  Sheldon,  13  Mass.  Rep.  443. 
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I 

a  specific  performance,  or  whether  the  court  will  perforin  — '■ 

the  contract,  taking  care  that  the  subject  matter  of  this 
parol  agreement  or  understanding  is  also  carried  into 
effect ;  so  that  all  parties  may  have  the  benefit  of  what 
they  contracted  for.(§^) 

The  admissibility  of  parol  evidence  by  way  of  defence  ^^^"^ 
to  a  bill  for  specific  performance  of  a  written  agreement,  piirniS^i 
in  its  literal  unvaried  terms,  may  be  conveniently  con-  Jj^iflJ  ^r- 
sidered  with  reference  to  four  classes  of  cases ;  viz.  wS^wuSi*' 

1st.  Cases  where  the  defence  is,  that  by  fraud,  or  mis-  ^      °°'  ' 
take,  the  written  agreement  is.  in  ^crTTw,  different  from  oriniwake 

w  *  #  alTecting  the 

that  which  the  defendant  supposed  it  to  be,  when  he  exe-  teroMoruie 
cuted  it ;  this,  if  proved,  will  negative  the  plaintiff's  right 
to  specific  performance  except  with  the  variation.(A)[l] 

2nd.  Cases  where  the  defence  is,  that  by  fraud,  mistake,  FreudTmi.. 
or  surprise,  the  defendant  executed  the  written  agreement  prii^'Eiducl 
*under  a  reasonable  misapprehension  as  to  its  effect  as  dut  to  entZr 
between  himself  and  the  plaintiff  ;(i)[5i]  here,  also,  the  '"  r*^5] 

(g)  Per  Lord  Cotten^am,  Cr.  &  Ph.  62. 

(A)  See  Jaynes  v.  StaUum,  3  Atk.  388 ;  WooUam  v.  Heam,  7  Ves.  211 ; 
Sag.  157;  Marquis  of  Townshend  v.  Stangroom,  6  Yes.  328 ;  RamsboUom 
V.  Chsden,  1  Ves.  &  B.  165;  Garrard  v.  Grirding^  2  Sw.  244;  Clinan  v. 
Cooke,  1  Sch.  &>  L.  38, 39 ;  Humphries  v.  Home,  3  Ha.  277 ;  but  mistake, 
if  relied  on,  must  be  clearly  proved ;  Clay  t.  Rufford^  14  Jur.  803,  Y.  C. 
W. :  and  see  AlvaiUey  v.  Kinnaird,  2  Mac.  dt  G.  1. 

(i)  But  his  mistake  as  to  the  use  which  he  might  make  of  it,  is  unim- 
portant, see  MUdmay  v.  Hu7igerford\  2  Yem.  243. 

[1]  Parol  evidence  is  admissible  to  prove  that  through  the  mistake  of 
the  scrivener,  a  clause  intended  by  the  parties  to  be  in  an  agreement  for 
the  sale  of  land,  was  omitted.  Ooner  v.  Sterner,  2  Wheat.  Rep.  75.  It 
may  be  laid  down  as  settled  law,  that  parol  evidence  is  admissible  in  cases 
of  fraud,  and  of  plain  mistake  in  drawing  a  writing.  Christ  v.  Deffeback^ 
1  Serg.  6l  Rawle,  Rep.  465.  Per  Tilghman,  Ch.  J.  In  South  Carolina, 
it  has  been  decided  that  the  scrivener  who  drew  articles  of  a  marriage 
settlement,  could  not  be  allowed  to  testify  that  the  object  or  intention  of 
the  deed  was  different  from  that  w&ich  appeared  on  its  face.  Dupree  v. 
AT  Donald,  4  Des.  209.  See  GiUespU  v.  -Mi?<wi,  2  John.  Ch.  Rep.  585; 
CAa;wwwv.  ilMflw,  KirbyRep.399;  -E:/7?wr«v.  iliM^7i,2Root,415;  Washr 
hum  V.  MerriU,  1  Day,  139;  Watson  v.  Packhurst,  1  Root,  404;  Cook  v. 
Boston,  2  Root,  78. 

[2]  It  is  no  bar  to  a  specific  performance,  that  (he  conveyance  will  not 
have  the  operation  which  the  vendor  thought  it  would.  Hence  where,  in 
the  case  cited  in  the  text,  a  tenant  for  life,  purchased  the  letenion,  in  tlie 
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^'  yviiL  court  will  refuse  to  make  a  decree  according  to  the  literal 
pSheSdJm'  ^r°^s  ^f  Strict  coustruction  of  the  agreement     Thus^ 
ite effect;      where  the  terms  of  the  agreement  have  been  ambiguoos; 
so  that,  adopting  one  construction,  they  may  reasonably 
be  supposed  to  have  an  effect  which  the  defendant  did  not 
contemplate,  the  court  has,  upon  that  ground  only,  refused 
to  enforce  it  ;(Ar)  and  this,  even  where  the  defendant  him- 
self was  the  author  of  the  ambiguity,  and  the  plaintiff 
certainly  supposed  himself  to  be  buying  all  he  claimed ;(/) 
the  principle  is,  that  it  is  against  conscience  for  a  man  to 
take  advantage  of  the  plain  mistake  of  another ;  or,  at 
least,  that  a  Court  of  Equity  will  not  assist  him  in  doing 
batMc  nm  so :  but  the  mere  existence  of  circumstances  at  the  date 

vttfpicion  of 

**>>^  of  the  contract  which  might  easily  have  led  to  fraud,  and 
the  want  of  any  professional  adviser  on  the  part  of  the 
defendant,  have  been  held  insufficient  to  negative  the  right 
to  specific  performance, — no  fraud  being  shown.(m) 

3rdi7.-Mw.      3rd.  Cascs  where  the  defendant  has  obtained  the  like 


!i?n'T  vs.  protection,  when  he  has  executed  the  agreement,  knowing 

min,  i^c-  its  tcrms  and  understanding  its  effect,  but  relying  upon 

ant  to  enter  somc  misrepresentation (n)  by  the  plaintiff,  or  upon  some 

n5'^^  'stipulation  upon  his  part,  which  goes  to  vary  the  written 

(k)  Calverleyy,  WtUiaws.l  Yes.  jirn.  210;  Bigginson  v.  CUneti,\b 
Yes.  516 ;  CUnoes  v.  Higginson,  1  Yes.  dt  B.  5!24 ;  V.  C.  Wigram's  jnd^- 
ment  in  Manser  v.  Back,  6  Ha.  447 ;  and  see  AlvanUf  y.  Mmuaird,  % 
Mac.  6l  G.  8.  In  Jenkinson  v.  Pepys,  cited  6  Yes.  330,  the  evidence  ap- 
pears, in  fact,  to  have  been  offered  on  behalf  of  the  plaintiff  instead  of 
the  defendant :  see  6  Ha.  447. 

(JL)  Neap  v.  Abbott,  1  C.  P.  Coop.  333 ;  ManserY.  Back,  yH  smpra.  As 
to  alteration  of  an  agreement,  vide  supray  p.  106,  and  cases  cited ;  see, 
also,  a  case  of  Twentymen  v.  Bames,  12  Jar.  743,  Y.  C.  K.  B.,  where  a 
plaintiff  alleged  that  the  agreement  had  been  altered  by  chemical  agency, 
and  moved  that  the  paper  might  be  sabjected  to  chemical  tests;  but  the 
court  refused  the  application. 

(in)  LightfoU  r.  Beron,  3  Y.  dt  C.  586. 

(n)  See  Bttz^^m  v.  I«u^,  3  Atk.  386;  7Ye8.219;  svpra,  Ch.  01.  p.  39, 
et  seq.,  and  62  et  seq. 

hope  of  extiogoishing  contingent  remainders  and  afterwards  finding  that 
the  conveyance  would  not  affect  the  remainders,  brought  a  bill  to  be  re- 
lieved against  the  security,  which  he  had  given  for  the  purchase-moDey ; 
the  court  gave  him  his  option,  either  to  pay  the  principal,  intereit,  and 
costs,  or  to  have  his  bill  dismissed  with  costs. 
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agreement,  but  which  he  refuses  to  fulfil :  e,  §-.,  a  parol  ^-  ^^'°'' 
promise  to  vary  the  terms'  of  the  written  agreement  has  IS  eff«S!°" 
been  admitted  as  a  defence  to  a  bill  seeking  its  specific 
performance  ;(o)  and  the  same  decision  has  been  come  to 
in  the  case  of  a  parol  promise  by  the  auctioneer,  on  behalf  e 

of  the  vendor,  to  allow  compensation  for  a  deficiency  in 
quantity ;  the  right  to  which  was  in  effect  negatived  by 
the  particulars.(p)[l] 

(p)  darkey.  Grant,  14  Yes.  519;  Mickkthwait  v.  Nighiingale,  13  Jur. 
638,  R.  • 

(p)  Winch  Y.  WinchesUr,  1  Yes.  dtB.  375,378;  andseeSirE.Sagden*s 
remarks,  p.  160,  upon  Sir  Thomas Plumer's  remarks  in  CUnoes  v.  Higgin-  *    ^^- 
son,  1  Yes.  &,  B.  526. 

[1]  In  Uie  case  of  Clowes  v.  Higginson,  which  is  here  referred  to,  an  es- 
tate was  sold  in  lots,  and  at  the  end  of  some  of  the  lots  only,  it  was  stated 
that  the  timber  was  to  be  taken  at  a  valuation,  but  there  was  a  general 
condition  that  the  timber  should  be  paid  for ;  the  seller's  bill  for  a  specific 
performance  requiring  the  purchaser  of  several  lots  to  pay  for  aU  the 
timber,  was  dismissed,  and  parol  evidence  of  the  declaration  of  the  auc- 
tioneer that  the  timb^  on  all  the  lots  was  to  be  paid  for,  was  of  course 
rejected.  But  the  Master  of  the  Rolls  said  he  desired  not  to  be  understood 
as  delivering  any  opinion  whether,  supposing  these  plaintififs  had  been 
defendants,  the  evidence  would,  or  would  not,  be  admissible,  but  his  opi- 
nion was,  that  clearly,  upon  the  part  of  a  plaintiff  seeking  performance, 
it  could  not  be  received.  The  purchaser  then  filed  a  bill  against  the 
seller,  for  a  specific  performance,  according  to  his  construction  that  he 
was  to  pay  for  the  timber  on  the  lots  only  to  which  a  stipulation  to  that 
efifect  was  added.  The  seller,  as  defendant,  offered  parol  evidence  of  the 
declaration  by  the  auctioneer.  The  vice  chancellor  agreed  that  fraud 
would  let  in  the  evidence  as  a  defence.  He  added,  that  upon  clear  evi- 
dence of  mistake  or  surprise,  that  the  parties  did  not  understand  each 
other,  it  is  introduced,  not  to  explain  or  alter  the  agreement,  but,  consis- 
tently with  its  terms,  to  show  circumstances  of  mistake  or  surprise,  mak- 
ing a  specific  performance,  as  in  the  case  of  fraud,  unjust,  and  therefore 
not  conformable  to  the  principles  upon  which  a  court  of  equity  exercises 
this  jurisdiction.  There  was  however,  considerable  difficulty  in  the  ap- 
pUcation  of  evidence  under  this  head,  calling  for  great  caution,  particu- 
larly upon  sales  by  auction,  lest,  under  this  idea  of  introducing  evidence 
of  mistake,  the  rule  should  be  relaxed,  by  letting  it  in  to  explain,  alter, 
contradict,  and  in  effect,  get  rid  of  a  written  agreement.  In  sales  by  auc- 
tion, the  real  object,  he  said,  of  introducing  declarations  by  auctioneers, 
or  other  persons,  is  to  explain,  alter,  or  contradict  the  written  agreement ; 
in  effect,  to  substitute  another  contract ;  and,  independent  of  authority,  he 
should  be  much  disposed  to  reject  such  declarations,  as  open  to  all  the 
mischief  against  which  the  statute  was  directed,  and  also  violating  the 
rule  of  law  which  prevailed  previously,  vhetker  offered  by  a  plaintiff  seek- 
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ci>>^^^^™'      However,  where  A.  agreed  to  purchase  Black  Acre  of 
tsnome  r.    B.,  and  B.  by  the  same  instrument  agreed  to  purchase 

ing  a  perfifrmance  or  by  a  defendant  to  get  rid  of  ike  contract — a  distinction 
which  it  was  difficolt  to  adopt,  where  the  eyidence  is  introduced  to  show 
,  that  the  writing  purporting  to  be  a  contract,  is  not  the  contract ;  that  there 

is  no  contract  between  them,  if  that  which  was  proved  by  parol,  did  not 
make  a  part  of  it.    That  does  not  depend  upon  the  principle  on  which  a 
defendant  is  permitted  to  show  fraud,  mistake,  or  surprise,  collateral  to, 
and  independent  of  the  written  contract,  the  object  in  the  other  case  being 
to  get  rid  of  the  contract,  by  explaining  it  away.    He  did  not  recollect 
any  instance,  that  evidence  offered  in  that  view  had  been  received,  but 
there  were  cases,  in  which  it  had  been  rejected.    But  no  authority  having 
decided  that  evidence  could  be  received  except  upon  one  of  the  grounds  of 
' « *       fraud,  mistake,  or  surprise,  and  the  declarations  in  this  case,  being  offered 
where  the  parties  had  contracted  in  writing,  upon  a  subject  distinctly  ad- 
verted to,  in  their  written  contract,  which  made  a  provision  for  it,  the  evi- 
dence of  these  declarations,  he  said,  must  be  rejected,  because  there  was 
no  fraud,  mistake,  or'surprise,  and  the  evidence  was  offered  to  contradict, 
explain,  or  vary,  the  written  contract,    "  This  judgment,"  says  Sugden 
(1  Sug.  on  Vend.  p.  164, 165)  "  does  not  seem  to  be  warranted  by  the  prin- 
ciples of  the  court    It  is  manifest  that  the  learned  judge  was  disposed  to 
overrule  the  settled  distinction.    It  is  not  necessary,  in  order  to  render  the 
evidence  admissible,  that  its  object  should  be  to  show  fraud,  mistake,  or 
surprise,  collateral  to,  or  independent  of  the  written  contract,  alchoogh  that 
usually,  is  its  tendency ;  but  the  evidence  is  admissible  where,  by  way  of 
defence,  the  object  is  to  get  rid  of  the  contract,  by  showing  that  it  is  not 
the  contract  really  entered  into  by  the  parties,  although  where,  even  as  a 
defence;  the  evidence  is  used  to  show  that  the  terms  of  the  contract  are  not 
the  real  ones,  the  evidence,  when  admitted,  must  be  very  powerful  to  in- 
duce the  court  to  believe  that  the  terms  expressed  are  not  the  real  ones." 
In  the  case  of  Winch  v.  Winchester  cited  in  the  text,  lands,  which  upon 
admeasurement  did  not  contain  thirty-six  acres,  were  described  in  a  paiti- 
cular,  to  contain  forty-one  acres,  by  estimation,  were  the  same,  man  or 
less,  and  the  purchaser  in  answer  to  a  bill  for  a  specific  performance,  set 
up  parol  declarjftions  of  the  auctioneer  that  he  sold  it  for  forty-one  acres, 
and  if  it  was  less,  an  abatement  should  be  made,  the  Master  of  the  Rolls 
admitted  the  evidence,  and  dismissed  the  bill,  because,  after  such  a  decla- 
ration made  by  the  auctioneer,  it  was  fraudulent  and  unfair  in  the  seller, 
to  insist  upon  the  execution  of  the  contract,  not  giving  the  defendant  the 
benefit  of  that  declaration.    And  yet  the  subject  was  distinctly  adverted  to 
in  the  written  contract,  and  indeed  the  provision  was  free  from  ambiguity, 
and  the  parol  evidence  contradicted  it  j  whereas,  in  Clowes  v.  Higginson 
there  was  an  ambiguity— two  statements  which  might  be  considered  at 
variance  with  each  other — which  the  parol  evidence  would  have  explain- 
ed.   The  evidence,  it  is  submitted,  in  the  latter  case,  was  admissible  in 
equity  as  a  defence,  simply  on  the  ground  that  the  plaintiff  who  ought  to 
come  into  equity  with  clean  hands,  sought  to  commit  a  fraud  in  evading 
to  pay  for  the  timber,  although  the  auctioneer  declared  that  it  was  to  be 
paid  for. 
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White  Acre  of  A.,  and  no  title  could  be  shown  to  Black  ch.  rvni. 
Acre,  it  was  held  that,  in  a  suit  by  A.  for  specific  perform- 
ance  of  the  agreement  for  the  sale  of  White  Acre,  B.  could 
not,  as  a  defence,  show  that  the  performance  of  one  agree- 
ment  was  intended  to  be  conditional  on  the  performance 
of  the  other ;  that  the  intention  was  to  effect  an  exchange 
and  not  independent  sales :  Lord  Brougham^  C,  in  affirm- 
ing the  judgment  of  Sir  /.  Leach^  observed,  that  "  parol 
evidence  of  matter  collateral  to  the  agreement  might  be 
received,  but  no  evidence  of  matter  c^eAor^  was  admissible 
to  alter  the  terms  and  substance  of  the  contract  :^\q)  upon 
which  Sir  E.  Sugden  observes,  that  the  evidence  was  in- 
admissible, <'  not  because  it  was  not  to  enforce  a  collateral 
stipulation,  but  because  it  did  not  prove  that  by  fraud, 
mistake,  or  surprise,  the  agreement  did  not  state  the  al- 
leged real  contract,  viz.,  for  an  exchange  between  the  par- 
ties."(r)[2] 

The  meaning  of  the  above  extract  from  the  judgment 
of  *the  late  Chancellor,  is,  perhaps,  not  very  obvious  ;  if  [*487] 
meant  to  intimate  that  the  non-fulfilment  of  a  stipulation 
upon  a  point  collateral  to  the  written  agreement,  and  not 
inconsistent  with  such  agreement,  nor  shown  to  have 
formed  any  special  inducement  to  its  execution,  is  a  good 

(9)  Croome  v.  Lediard,  2  Myl.  &>  K.  251,  see  260 ;  and  see  Uoyd  v,    ^ 
Uoffd,  2  Myl.  6l  Cr.  192. 
(r)  Sag.  161. 


[2]  Sugden  remarks,  "The  decision  in  this  case  wa^  probably  well 
founded,  although  it  is  not  perhaps  altogether  placed  upon  true  grounds. 
The  evidence,  it  is  submitted,  was  inadmissible,  not  because  it  was  not  to 
enforce  a  collateral  stipulation,  but  because  it  did  not  prove  that  by  fraud, 
mistake,  or  surprise,  the  agreement  did  not  state  the  alleged  real  contract, 
viz.,  for  an  exchange  between  the  parties.  The  defendant  was  an  attor- 
ney, and  fraud  was  not  alleged,  nor  indeed,  was  mistake  or  surprise,  for 
he  had  himself  prepared  the  agreement,  and  he  preferred  making  it  a  mu- 
tual contract  for  sale  and  purchase,  instead  of  an  exchange,  and  of  course, 
he  could  not  be  permitted  to  alter  its  character  by  parol  evidence  of  the 
mode  in  which  the  negotiation  was  conducted,  and  of  the  views  of  the  par- 
Uea,  in  order  to  avoid  the  consequences  which  attached  to  the  nature  of 
the  contract  which  the  parlies,  with  their  eyes  open,  having  regard  to 
other  objects,  had  thought  it  proper  to  adopt.  It  seems  important  to  refer 
this  case  to  the  true  grounds  upon  which  it  is  to  be  supported,  in  order  to 
prevent  the  rule  from  being  misunderstood." 
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ch.zvni. 

Parol  sddi- 
tioD  10  writ- 
tea  agree- 
meot,  when 
inadniiMi- 
ble  as  a 
defence. 


Renuurfca 
upon  the 


defence  ia  equity,  the  dictum  seems  of  questionable  au- 
thority ;  it  having  been  held  that  the  defendant  cannot  set 
up  an  additional  parol  stipulation,  (e.  g.,  as  to  the  time  for 
delivery  of  possession,)  which  was  agreed  upon  by  the 
parties  at  the  time  of  their  signing  the  written  contract. 

W[i] 

The  distinction  in  principle  between  such  cases  woald 
seem  to  be  this  ;  in  the  one  case,  the  object  of  the  defence 
is,  not  to  invalidate  or  vary  the  written  agreement,  except 
so  far  as  such  effect  may  be  incidentally  produced  by 
proving  a  parol  agreement  relating  to  the  same  subject- 
matter  ;  and  this  is  contrary  to  the  statute :  in  the  other 
case,  the  object  of  the  defence  is,  to  directly  attack  the 
written  agreement  itself,  by  showing  that  it  was  executed 
under  mistake,  or  on  the  faith  of  a  misrepresentation  by 


(5)  Qmerod  v.  Hardman,  5  Ves.  7*22,  730;  and  see  Sag.  163,  etseq.^  and 
187. 


[1]  In  tliis  case  the  vendor  filed  a  bill  for  a  specific  performance.  It 
was  not  mentioned  in  the  written  agreement,  at  what  time  the  parchaser 
was  to  take  possession  of  the  estate ;  bat  the  parchaser,  the  defendant,  of- 
fered parol  evidence  to  show  that  it  was,  at  the  same  time,  agreed,  thoogh 
not  made  part  of  the  written  agreement,  that  he  should  be  let  into  posses- 
sion, at  a  stated  time ;  and  he  resisted  a  performance  of  the  agreement, 
on  the  ground  of  possession  not  having  been  delivered  to  him  according 
to  the  parol  agreement  Mr.  Justice  Chambre  objected  to  the  evideDce 
being  read.  He  said  that  it  was  urged  for  the  defendant,  that  evidence 
may  be  read  where  the  parol  agreement  is  not  inconsistent  with  the  writ- 
ten agreement  This,  (that  is,  the  parol  agreement,  in  the  case  before 
him)  he  added,  was  to  further  the  written  agreement,  and  to  secure  vhat 
was,  through  carelessness  omitted  to  be  provided  for  in  the  written  agree- 
ment, viz.,  delivery  of  possession,  according  to  the  custom  of  the  oonntiy. 
Mr.  Baron  Graham  said,  that  the  parol  agreement  could  only  be  admitted 
where  the  written  agreement  was  not  drawn  according  to  the  intention  of 
the  parties  at  the  time.  You  cannot,  by  parol,  add  anything  to  what  was 
the  real  agreement  at  the  time,  after  that  has  been  correctly  reduced  iolo 
writing.  And  he  entirely  agreed  with  Mr.  Justice  Chambre,  that  tlie 
parol,  could  not  be  made  to  form  part  of  the  written  agreement. 

See  Jackson  v.  SiU,  1 1  Johns.  Rep.  201 ;  Sessions  v.  BarfUU,  3  Bay,  94 ; 
Diekerson  v.  Dickerson,  1  Car.  Law  Rep.  262;  SnUik  v.  WiUiams,  1  MiU" 
phy,  426 ;  S.  C,  1  Car.  Law  Rep.  263 ;  Strealor  v.  Jones,  1  Murphy,  449; 
Snyder  Y,  Snyder ^  6  Binn.  483 ;  Stevens  v.  Cooper y  1  Johns.  Ch.Rep.  4S5; 
Movau  V.  Hays,  1  Johns.  Ch.  Rep.  339 ;  Stockpole  v.  Arnold,  1 1  Mass.  Reji. 
27;  FUzhugh  v.  Rwnyon,  8  Johns.  Rep.  292;  Tkomfson  v.  Kekkm,  9 
Johns.  Rep.  146. 
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the  other  party,  or  of  a  promise  made  by  him,  and  which,  ^-  ^^"'- 
from  his  refusal  to  fulfil  it,  must  be  taken  to  have  been 
originally  fraudulent :  and  where  the  collateral  parol 
agreement  is  inconsistent  with  the  written  contract,  the 
conclusion  would  seem  to  be  almost  inevitable,  that  the 
latter  was  executed  by  the  party  favored  by  the  parol 
agreement,  either  under  a  mistake  as  to  the  contents  of 
the  written  contract,  or  under  a  reliance  on  the  good  faith 
of  the  other  party  in  performing  the  parol  variation :  and 
the  fact  of  the  point  being  provided  for  by  the  written 
contract,  would  seem  to  show,  that  the  parties  deemed  it 
important ;  whereas  the  contract  may  be  reasonably  pre- 
sumed of  a  parol  stipulation  upon  a  point  which  is  in  no 
way  provided  for  by  the  written  contract. 

*But  where  a  stipulation  is  omitted  from  the  written  r*488] 
agreement,  upon  the  supposition  that  it  is  illegal,  the  paf-  SJJ^SSdby 
ties  are  bound  by  such  omission. (^)  SSSSJl  ^ 


4th.  Cases  where  the  written  agreement  is  varied  by  ^'^^p^^ 
parol  subsequently  to  its  execution :  in  which  cases  the  JJ[J{*J^?' 
variation,  to  be  available  as  a  defence,  must  be  accom-  '^"**^ 
panied  by  such  a  part  performance  as  would  enable  the 
Court  to  enforce  it  if  it  were  an  original  independent 
agreement  :(2z)  subject  nevertheless  to  the  doctrine  «of 
equity  which  allows  parties,  by  their  acts,  to  vary  the  ori- 
ginal agreement  in  respect  of  matters  relating  to  title  and 
the  time  for  completion.(w?)[l] 

(0  Lord  Imham  v.  Child,  I  Bro.  C.  C.  93  j  see  6  Ves.  332 ;  Sug.  186, 
(it)  Sec  Sug.  no  J  Legal  v.  Miller,  2  Ves.  299 ;  Price  v.  Dyer,  17  Ves. 
356. 
(w)  Sag.  170. 

[1]  The  result  of  the  authorities  as  to  a  parol  variation  seems  to  be : — 
Ist.  That  evidence  of  it,  is  inadmissible  at  law ;  2d.  That  in  equity,  the 
most  unequivocal  proof  of  it,  will  be  expected ;  3dly.  That,  if  it  be  proved 
to  the  satisfaction  of  the  court,  yet  it  cannot  be  used  as  a  defence  to  a  bill 
demanding  a  specific  performance  of  the  original  contract,  with  the  vari- 
ation introduced  by  parol,  unless  there  has  been  such  a  part  performance 
of  the  new  parol  agreement,  as  would  enable  the  court  to  grant  its  aid  in 
the  case  of  an  original  independent  agreement,  and  then,  in  the  view  of 
equity,  it  is  tantamount  to  a  written  agreement,  and  effect  will  be  given  to 
it,  either  in  favor  of  a  plaintiff  or  a  defendant.  But  some  variations,  not 
admitted  at  law,  for  example,  the  title  and  time,  equity  has  always,  ex- 
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Ch  ZVIII. 

(9.)  As  to  grounds  of  defence  fiegativing  in  toto  plain' 
tiff^s  right  to  specific  performance  ;  viz.,  personal  in- 
capacity— nature  of  contract,  or  fraud,  ^c.  4*c.  attend- 
ing its  execution  ; — rncUters  relating  to  the  estate, — title 
— or  consideration — plaintiff ^s  conduct,  4*c.,  after  con- 
tract; — election  of  other  remedy. 

A«  ^^^^       We  may  next  consider  those  grounds  of  defence  which, 
SrTpiwn-*   assuming  the  existence  of  a  prima  facie  valid  agreement, 
!^iflc  Vw-  S^  ^^  negative  in  toto  the  right  to  specific  performance ; 
foimmnca.     ^^^  ihesc  may,  perhaps,  be  conveniently  considered  under 
the  several  heads  of,  1st,  matters  relating  to  the  personal 
capacity  of  the  parties  to  contract ;  2nd,  matters  relating 
to  the  nature  of  the  agreement,  or  the  circumstances  under 
which  it  was  entered  into ;  3rd,  matters  relating  to  the 
estate  contracted  for ;  4th,  matters  relating  to  the  title 
thereto ;  6th,  matters  relating  to  the  consideration ;  and 
6th,  matters  relating  to  the  conduct  of  the  plaintiff  subse- 
quently to  the  date  of  the  agreement 
[•489]  *As  to  the  1st  of  the  above  heads. — Personal  incapacity 

aTlii^I^^  on  the  part  of  the  defendant  to  enter  into  the  contract(x) 
TO^?t?fd^  is,  of  course,  a  sufficient  defence  to  a  suit  for  specific  per- 
formance ;  unless,  having  recovered  his  contracting  capa- 
Intoxication.  Q[[y^  ]^q  has  Confirmed  or  adopted  the  agreement  We 
may  here  remark,  that  although  intoxication,  if  excessive, 
amounts  to  a  temporary  deprivation  of  reason,(y}  and  is 
a  good  defence,  although  the  party  may  not  have  beea 
drawn  into  drink  by  the  p!aintiff,(z)  yet  it  has  been  held 
that  the  mere  fact  of  the  defendant  having  partaken  freely 

{z)  As  to  which,  vide  supra^  Ch.  I. 

(y)  See  Cooke  v.  Clayworth,  18  Ves.  13,  16  j  Cragg  v.  Bohne,  ib.  14,  n. ; 
Nagle  y.  Baylor,  3  Dra.  &,  War.  60. 
(z)  MdUns  v.  FVeeman,  2  Keen,  see  p.  34. 

ercising  its  peculiar  jurisdictioD,  deemed  to  be  subjects  which  the  pailies 
might  waive  by  their  acts.  And  even  where  part  of  the  subject  matter  of 
the  agreement  might  have  been  valid  by  sale  and  delivery,  and  an  agree- 
ment in  writing  was  not  requisite,  yet  if  the  agreement  be  entire,  it  mui 
so  continue,  and  it  cannot  be  separated  or  altered  otherwise  than  by  wri- 
ting. 
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of  liquor  at  the  time  of  entering  into  the  contract,  is  not,  ch.  xviii. 
in  the  absence  of  fraud,  or  of  evidence  that  he  was  with-  ' 

out  the  full  understanding  and  knowledgeof  what  he  was 
doing,  a  reason  for  refusing  specific  performance.(a)[l] 

(a)  LigUfoot  V.  Heran,  3  You.  &  C.  586. 


[1]  "  In  respect  to  drunkards,"  says  Story,  (1  Story's  Eq.  Juris.,  s.  23Q  et 
seq.j)  "  although  it  is  regularly  true  that  drunkenness  does  not  extenuate 
any  act  or  offence  committed  by  any  person  against  the  laws,  but  rather 
aggravates  it ;  and  although,  in  strictness  of  law,  the  drunkard  has  less 
ground  to  avoid  his  own  acts  and  contracts  than  any  other  non  compos 
mentis,  yet  courts  of  equity  will  relieve  against  acts  done,  and  contracts 
made  by  him  while  under  this  temporary  insanity,  where  they  are  pro- 
cured by  the  fraud  or  imposition  of  the  other  party.  For,  whatever  may 
be  the  demerit  of  the  drunkard  himself,  the  other  party  has  not  the  slight- 
est ground  to  claim  the  protection  of  courts  of  equity  against  his  own 
grossly  immoral  and  fraudulent  conduct.  But  to  set  aside  any  act  or  con- 
tract on  account  of  drunkenness,  it  is  not  sufficient  that  the  party  is  under 
undue  excitement  from  liquor.  It  must  rise  to  that  degree  which  may  be 
called  excessive  drunkenness,  where  the  party  is  utterly  deprived  of  the 
use  of  his  reason  and  understanding ;  fbr  in  such  a  case,  there  can,  in  no 
jost  sense  be  said  to  be  a  serious  and  deliberate  consent  on  his  part ;  and 
without  this  no  contract,  or  other  act,  can,  or  ought  to  be  binding  by  the 
law  of  nature.  If  there  be  not  that  degree  of  excessive  drunkenness,  then 
courts  of  equity  will  not  interfere  at  all,  unless  there  has  been  some  con- 
trivance or  management  to  draw  the  party  into  drink,  or  some  unfair  ad- 
vantage taken  of  his  intoxication  to  obtain  an  unreasonable  bargain  or 
benefit  from  him.  For,  in  general,  courts  of  equity,  as  a  matter  of  public 
policy,  do  not  decline,  on  the  one  hand,  to  lend  their  assistance  to  a  per- 
son who  has  obtained  an  agreement,  or  deed  from  another,  in  a  state  of 
intoxication ;  and,  on  the  other  hand,  they  are  equally  unwilling  to  assist 
the  intoxicated  party  to  get  rid  of  his  agreement  or  deed,  merely  on  the 
ground  of  his  intoxication  at  the  time.  They  will  leave  the  parties  to 
their  ordinary  remedies  at  law,  unless  there  is  some  fraudulent  contri- 
vance, or  tome  imposition  practiced.  It  is  upon  this  special  ground  that 
courts  of  equity  have  acted  in  cases  where  a  broader  principle  has  some- 
times been  supposed  to  have  been  upheld.  They  have,  indeed,  indirectly, 
by  refusing  relief,  sustained  agreements  which  have  been  fairly  entered 
into,  although  the  party  was  intoxicated  at  the  time.  And  especially  they 
have  refused  relief  where  the  agreement  was  to  settle  a  family  dispute, 
and  was,  in  itself,  reasonable.  But  they  have  nat  gone  the  length  of  giv- 
ing a  positive  sanction  to  such  agreements,  so  entei*ed  into,  by  enforcing 
them  against  the  party,  or  in  any  other  manner  than  by  refusing  to  inter- 
fere in  his  favor  against  them.  In  regard  to  drunkenness,  the  writers 
upon  natural  and  public  law  adopt  it,  as  a  general  principle,  that  con- 
tracts made  by  persons  in  liquor,  even  though  their  drunkenness  be  vo- 
luntary, are  utterly  void,  because  they  are  incapable  of  any  deliberate 
consent,  in  like  manner  as  persons  who  are  insane,  or  rion  compotes  men- 
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^^-  ^^'"'      Personal  incapacity  oh  the  part  of  the  plaintiff  at  the 
p»raonai  in-  tiuie  of  the  coutract  cannot,  it  is  conceiTed,  be  set  up  as 

capacity    on  * 

llfl^how'lu  a  defence  to  a  suit  for  specific  performance,  if  the  plaintiff 

AdiiiiuKe.     )|^s  recovered  his  capacity  at  the  time  of  filing  the  bill  or 

claim  ;(6)  but  the  existence  of  incapacity  at  the  time  of 

the  bill  or  claim  being  filed,  would  appear  to  be  a  good 

defence  :(c)  and,  at  any  time  during  its  existence,  the  con- 

traict,  it  is  conceived,  may  be  put  an  end  to  by  due  notioe 

from  the  party  bound  ;(<2)  except  where  the  iacapacity 

consists  in  infancy,  in  which  case  the  other  party  appeais 

to  have  no  power  to  rescind  the  contract  ;(e)  but  the  in&nt 

cannot,  while  an  infant,  enforce  the  contract  :(/)[2]  a  ooq- 

tract  by  husband  and  wife  for  the  sale  of  the  wife's  estate, 

[*490]      *may  also,  perhaps,  be  considered  an  exceptional  case ; 

that  is,  if  the  purchaser,  at  the  date  of  the  contract,  be 

aware  that  the  property  belongs  to  the  wife.{g) 

2(i^Maiten      As  to  the  2nd  of  the  above  heads. — Where  the  contract 

the  coatrac^  has  becu  entered  into  for  an  illegal  purposoi  whether  the 

(b)  Clayton  v.Ashdown,  9  YiR.AhT.2l33, 294  i  and  see  caaes  cited,  h|/9^ 
as  to  mntaality. 

(c)  F^kt  v.  BoUand,  4  Russ.  298. 

\d)  See,  and  consider,  Martin  y.  MUckdl,  2  Jac.  d&  W.  4S8. 
(e)  See  Chambers  oh  Infancy,  443;  Shannon  v.  Bradstnet,  1  Sch.  &LeL 
58;  Smitkv.Bovnn,  I  Mod,25. 
(/)  ^ig^  y-  BoUand,  4  Ross.  S96. 
(^)  See  2  Y.  &  C.  C.  C.  62. 

lis.  The  rule  is  so  laid  down  by  Heineccios  and  Pufiendoif.  It  is  adopt- 
ed by  Pothier,  one  of  the  purest  of  jorists,  as  an  axiom  which  requires  no 
illustration.  Heineccius,  in  discussing  the  subject,  has  made  some  sen- 
sible observations.  "  Elither/'  says  he,  "  the  drunkenness  of  the  paity 
entering  into  a  contract,  is  excessive,  or  moderate.  If  moderate,  and  It 
did  not  quite  so  much  obscure  his  understanding  as  that  he  was  ignonnt 
with  whom,  or  for  what  he  had  contracted,  the  contract  ought  to  bind 
him.  But  if  his  drunkenness  was  excessive,  that  could  not  fail  to  be  per- 
ceived ;  and,  therefore,  the  party  dealing  with  him  must  hare  been  en- 
gaged in  a  manifest  frai^ ;  or,  at  least  he  ought  to  impute  it  to  his  own 
fault  that  he  had  dealt  with  a  person  in  such  a  situation.  The  Scottish 
law  seems  to  have  adopted  this  distinction ;  for,  by  that  law,  persons  in  a 
state  of  absolute  dronkenness,  and  consequently  deprived  of  reason,  can- 
not bind  themselves  by  any  contracts.  But  a  lesser  degree  of  dnmken- 
ness,  which  only  darkens  reason,  has  not  the  effect  of  annulling 
tracts." 
[2]  The  reason  for  this  is,  that  there  is  no  motuality. 


Breach  of 
trusL 
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same  be  expressly  prohibited  or  be  merely  the  subject  of  ^-  ^^"^ 
a  statutory  penalty,  equity  will  refuse  to  enforce  it.(A)[l]  ^11^7*"*" 
although  it  appears  that  if  a  legal  agreement  be  intended 
in  all  events  to  be  executed  according  to  its  terms,  it  will 
not  necessarily  be  avoided  by  a  collateral  parol  stipula- 
tion for  something  not  malum  in  se  but  merely  prohibit- 
ed :(t)  so,  also,  if  the  contract  be  in  contravention  of  the 
rights  of  a  third  party,(A:)  equity  will  refuse  to  interfere ; 
as  where  it  derogates  from  a  previous  voluntary  settle- 
ment by  the  plaintiff  vendor :(/)  so,  also,  if  the  enforce- 
ment of  the  contract  would  be  against  public  policy,  as  ^'"p***''^''* 
where  it  originated  in  the  improper  disclosure  of  evidence 
taken  in  a  chancery  suit  \{m)  so,  also,  if  the  completion  of 
the  contract  would  amount  to  a  breach  of  trust  ;(n)  even 
by  reason  of  any  'stipulation  collateral  to  the  mere  agree-      [M91] 
ment  for' sale ;  as  where  it  was  agreed  that  the  purchaser 

(A)  See  Thomsonv,  T^muont  7  Yes.  470 ;  KnovfUs  y,  Haughlon,  11  Yes. 
168 ;  De  Begnis  v.  Armisteadj  10  Bing.  107 ;  Swing  v.  OsbaldUtonj  2  Myl. 
6b  Cr.  53, 85 ;  Oas  Light  Company  v.  Titmffr,  8  Sco.  609 ;  and  see  7\fmlin- 
son  Y.  Manchester  and  Birmingham  Railway  Company j  2  Rail.  Ca.  104  ; 
RiicJde  y.  Smithy  6  C.  B.  462 ;  see,  as  to  the  difference  between  enforcing  an 
iUegal  contract  and  asserting  title  to  money  which  has  arisen  from  it,  Sharp 
Y.  jyiflor^  2  Phill.  801.  As  to  champerty,  vide  supra^  p.  Ill,  et  seq. ;  and 
see  Cook  r.  Field,  14  Jur.  951. 

(t)  See  Carolan  v.  Brabazon,  3  J.  &  L.  300.  * 

(il)  See  BameU  y.  Yeildingj  2  Sch.  &  Lef.  549, 554 ;  and  see,  and  consi- 
dsT  Peacock  v.  Penson,  11  Beav.  355. 

(I)  Smith  V.  Garland^  3  Mer.  123  ;  Johnson  v.  Legard,  Tarn.  &  RuSs. 
281. 

(m)  Cooth  y.  Jackson,  6  Yes.  12, 30. 

(n)  MorUock  v.  BuUer,  10  Yes.  292 ;  Ord  y.  Noel,  5  Mad.  438 ;  and  see 
other  cases  cited,  Sag.  240 ;  also  Baylies  y.  Baylies,  1  Coll.  546 ;  BeUHnger 
y.  Blagrave,  1  De  G.  dt  S.  66 ;  White  y.  CuMon,  8  CI.  dt  F.  766  :  we  have 
seen  that  an  agreement  giving  A.  a  right  of  pre-emption  over  B.'s  estate,  in 
consideration  of  A.  not  opposing  B.  on  a  sale  by  auction  of  other  property, 
is  not  illegal ;  GaUon  v.  Emuss,  1  Coll.  243. 

«  ■  W  III.  I.I.  II  m 

[3]  See  Hannay  v.  Eve,  3  Cranch,  242 ;  McDermed  v.  M'Cartla'nd,  Har- 
din Rep.  18 ;  ffejium  v.  Dunlop,  1  Wheat.  Rep.  179 ;  1  Edw.  Ch.  Rep.  512 ; 
Dedham  Bank  v.  Chickering,  4  Pick.  314 ;  Armstrong  v.  Toler,  11  Wheat. 
258 ;  Bartle  v.  NuU,  4  Peters  Rep.  184 ;  Perkins  v.  Savage,  15  Wend.  412 ; 
BoU  V.  Rogers,  3  Wend.  157 ;  St.  John  v.  Benedict,  6  Johns.  Ch.  Rep.  HI ; 
Herrick  v.  Grow,  5  Wend.  579  j  Bridgwater  v.  Brodkfield,  3  Cowen  299 ; 
Myers  v.  Hodges,  2  Watts,  381 ;  NelUs  v.  dark,  20  Wend.  24. 
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^^^"''  should,  out  of  the  pnichase-money,  retain  a  debt  doe  to 
Monlt'^^  him  from  the  selling  trustee  ;(o)  so,  if  an  agreement  be 
^^^^  entered  into  by  an  agent,  the  omission  of  all  usual  and 
proper  stipulations  in  favor  of  his  principal,(p)  may  be  a 
reason  for  refusing  specific  performance. 
Hanbhip.  So,  equity  has  refused  to  enforce  contracts  on  the  mere 
ground  of  their  hardship  as  against  the  defendants :  as 
where  one-half  the  purchase-money  would,  under  a  clause 
of  forfeiture  contained  in  the  will  of  a  prior  owner,  haye 
gone  to  a  third  party  \{q)[\  ]  or,  as  where  the  contract  pio> 
Tided  that  a  road  should  be  made  by  the  vendor  over  pro- 
perty retained  by  him,  and  it  appeared  the  making  of  the 
road  would  risk  the  forfeiture  of  the  lease  of  part  of  the 
estate  :(r)  so,  it  has  been  held,  that  a  mortgagor,  contract- 
ing to  grant  a  lease,  should  not  be  compelled  to  pay  <^ 
the  mortgage  in  order  to  enable  him  to  complete  the  con- 
tract :{s)  so,  where  a  tenant  for  life  who,  upon  the  settle- 
ment by  him  of  lands  of  equal  value,  would  have  been 
absolutely  entided  to  the  settled  estates,  contracted  to  sell 
them,  the  court  would  not  order  him  to  procure  and  settle 
other  lands,  and  so  acquire  a  title :(/)  so,  where  the  trus- 
tees of  an  estate,  joined,  expressly  in  that  capacity,  with 
the  beneficial  owners,  in  a  contract  for  sale,  and  all  agteed 
*  to  exonerate  the  estate  from  any  incumbrances  which 
might  afiiact  it,  the  court  refused  to  enforce  this  agreement 

*  (o)  TTiompson  v.  BlacUtone,  6  Bear.  470. 

Ip)  Helsham  v.  Langky,  1  Y.  &  C.  C.  C.  175. 

{q)  i?V»n«v.^nw»,cited2Ves.307. 

(r)  Peacock  v.  Penson,  11  Beav.  355. 

(0  05^091  v.ffostifr,  3  Sch.d&Lef.ieO. 

(0  Howd  y.  €itorge,  1  Madd.  1 ;  and  see  StmJtiiwdl  ▼.  NicktUs^  died 
page  9,  n. 


[1]  Where  a  man  was  entitled  to  a  small  estate  ander  his  lather's  viH, 
given  on  condition  that  if  he  should  seU  it  in  twenty-fire  years,  half  the 
purchase-money  should  go  to  his  brother ;  he  agreed,  in  writing  to  sell  it, 
and  afterwards  refused  to  carry  the  sale  into  execution,  pretending  to  have 
teen  intoxicated  at  the  time.  A  bill  was  brought  against  him  to  compel 
a  specific  performance ;  and  Lord  Haidwicke  held  that,  without  the  odi- 
er  circumstance,  the  hardship  alone  of  losing  half  the  purchase-mooer.  if 
carried  into  execution,  was  sufficient  to  determine  the  diacretioo  of  tht 
court  not  to  interfere,  but  leave  them  to  law. 
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against  the  trustees,  when  it  seemed  probable  that  the  in-  ^  ^^°*^ 
cumbrances  might,  and  perhaps  materially,  *ezceed  the 
amount  of  purchase-money  :(u)  so,  where  the  contract 
was  intended  by  both  parties  to  be  the  means  of  forward- 
ing a  common  object  which  had  utterly  failed  before  the 
bill  was  filed,  the  court  refused  to  interfere. (ti^) 
So,  equity  will  refuse  to  enforce  a  contract  which  was  Fraud,  mis- 

,  take,  gar- 

procured  by  fraud,  or  duress,(a:)  or  was  entered  into  under  pJ^JJ^JJ^JJ' 

a  common  mistake,(y)  or,  in  many  cases,  a  mistake  only  Slao?******'' 
by  the  defendant  ',{z)  or  under  the  influence  of  surprise  ;(a) 
or  was  founded  on  a  fraudulent  or  material  misrepresen- 
tation or  concealment  of  facts  by  the  plaintiff.(6) 

The  following  remarks  were,  in  a  recent  case,  made  by  Lord  Lang- 

°  '  '  '    dale*B  re- 

Lord  Langdale,  M.  R.,  as  to  the  efliect,  in  equity,  of  mis-  JJS^p^a- 

representation  on  the  part  of  the  plaintiff :(c) — "  Cases  *•'***"• 
have  frequently  occurred,  in  which,  upon  entering  into 
i^ntracts,  misrepresentations  made  by  one  party  have  not 
been,  in  any  degree,  relied  on  by  the  other  party.  If  the 
party  to  whom  the  representations  were  maoe  himself  re- 
sorted to  the  proper  means  of  verification,  before  he  enter- 
ed into  the  contract,  it  may  appear  that  he  relied  upon  ttie 
result  of  his  own  investigation  and  inquiry,  and  not  upon 
'the  representations  made  to  him  by  the  other  party :  or,  if  [*493] 
the  means  of  investigation  and  verification  be  at  hand,  and 

(«)  Wedgwood  y.  Adams^  6  Beav.  600 ;  and  see,  as  to  hardship,  7\ilbat  y. 
Jford,  13  Sim.  173 ;  Hsmingway  v.  FdrnandeSj  ib,  243 ;  Kimberley  v.  Jen- 
ningSj  6  Sim.  340. 

(w)  Padwich  V.  HansLip,  14  L.  T.  543. 

(x)  Bat  the  mere  fact  of  a  person  being  in  prison  at  the  time  of  signing 
the  contract  is  no  defence ;  Brinkley  v.  Hanuj  1  Dm.  175. 

(y)  SiapyUon  v.  ScoU,  13  Ves.  425, 427;  Lord  Gordon  v.  Lord  Hertford, 
2  Madd.  106 ;  CoLyer  v.  Clay,  7  Beay.  188. 

(z)  See  MaUihs  y.  Freeman,  2  Keen,  25 ;  Harnett  v.  Yielding,  2  Sch.  & 
Lef.  549, 554 ;  Howell  y.  Cfeorge,  1  Madd.  1,  II ;  but  not  where  the  mistake 
is  as  to  the  legal  consequences  of  an  act ;  Cfreat  Western  Railwa/y  Company 
V.  Cripps,511a..9U 

(a)  See  Evans  v,  Ueioellyn,  2  Bro.  C-  C.  150 ;  Twining  y.  Morrice,  ib, 
326;  LordT\fwnskendv,Stangroom,eyea.2Q8,d38;  Wdlany.WHlan,l6 
Yes.  72 ;  and  see  Story's  Eq.  Jur.  note  to  sect.  120. 

(b)  See  Sug.  238,  and  cases  cited  supra,  Ch.  III.  and  Ch.  IV.  63,  et  seq. : 
and  Clermont  y.  Tasburgh,  1  Jac.  &  W.  112;  Cadman  y.  Homer,  18  Ves. 
10 ;  see  Barker  y.  Harrison,  2  Coll.  546. 

(c)  Clapham  y.  SkiUilo,  7  Beay.  see  p.  149. 
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^^  ^^^^'  the  attention  of  the  party  receiving  the  representations  be 
drawn  to  them,  the  circumstances  of  the  case  may  be  such, 
as  to  make  it  incumbent  on  a  court  of  justice  to  impute  to 
him  a  knowledge  of  the  result,  which,  upon  due  inquiry, 
he  ought  to  have  obtained;  and  thus  the  notion  of  reli- 
ance on  the  representations  made  to  him  may  be  exclu- 
ded. 

<<  Again,  when  we  are  endeavoring  to  ascertain  what 
reliance  was  placed  on  representations,  we  must  consider 
them  with  reference  to  the  subject-matter,  and  the  rela- 
tive knowledge  of  the  parties.  If  the  subject  is  capable  of 
being  accurately  known,  and  one  party  is,  or  is  supposed 
to  be,  possessed  of  accurate  knowledge,  and  the  other  is 
entirely  ignorant,  and  a  contract  is  entered  into,  after  rep- 
resentations made  by  the  party  wlio  knows,  or  is  suppospd 
to  know,  without  any  means  of  verification  being  resorted 
to  by  the  other,  it  may  well  enough  be  presumed  that  the 
ignorant  m^a  relied  on  the  statements  made  by  him  who 
was  supposed  to  be  better  informed :  but  if  the  subject  is^ 
in  its  nature,  uncertain, — if  all  that  is  known  about  it  is 
matter  of  inference  from  something  else,  and  if  the  parties 
making  and  receiving  representations  on  the  subject  have 
equal  knowledge  and  means  of  acquiring  knowledge,  and 
equal  skill, — ^it  is  not  easy  to  presume  that  representa- 
tions made  by  one  would  have  such  an  influence  upon  the 
other."[l] 
AffMBiMt  And  an  agreement,  fair  as  between  the  parties,  is  not 
iJT^  «oi   "^^^'i<l  merely  because  it  may  have  been  concocted  and 

[1]  MiarepreseDtations,  to  be  relieved  against,  most,  in  Uie  first  place, 
tt  of  something  material,  constltnting  an  inducement  or  motive  to  the  act 
or  omission  of  the  party,  and  by  which  he  is  actnally  misled  to  his  injarr. 
In  the  next  place,  the  misrepresentation  mast  not  only  be  in  something 
material ;  but  it  must  be  in  something  in  regard  to  which  the  one  paitr 
places  a  known  trust  and  confidence  in  the  other.  It  is  not  every  wilfol 
misrepresentation,  even  of  a  fact,  which  will  avoid  a  contract  on  the 
grotmd  of  fraud,  if  it  be  of  such  a  nature  that  the  other  party  had  no  right 
'  to  place  reliance  on  it,  and  it  was  his  own  folly  to  g^ve  credence  to  it; 
for,  courts  of  equity,  like  courts  of  law,  do  not  aid  parties  who  will  not 
cbse  their  own  sense  and  discretion  «f  on  matters  of  this  sort. 
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brought  about  by  a  third  person,  with  a  fraudulent  inten-  ^^'  ^^M'v 
tion  of  benefitting  himself.(c£)  rnudofouni 

Want  of  mutuality  of  remedy  is  a  ground  of  defence  ^^/"^f  mu. 
not  un frequently  relied  on ;    and  respecting  which  the  SJiy-wkJT 
rules  *of  the  court  seem  somewhat  undefined.    The  prin-  ^S^  ^  ' 
ciple  would  seem  to  be  one  of  clear  equity ;  viz.,  that  a      [*494] 
defendant  ought  not  to  be  harassed  with  litigation  found- 
ed on  an  agreement  which  he  himself  could  not  enforce  if 
the  plaintiflf  were  to  think  fit  to  stop  proceedings :  for  this 
reason,  it  was  once  doubted  whether  a  plaintiflf  could  en- 
force a  written  agreement  which  he  himself  had  not  sign- 
ed :  but  it  was  ultimately  decided(e)  that  he  could,  inas- 
nVJLich  as  filing  the  bill  binds  him  to  the  contract,  and  from 
that  time  there  is  mutuality :(/)  so,  as  we  have  seen,  the 
personal  incapacity  of  the  plaintiff  to  enter  into  the  con- 
tract is,  generally,  if  subsisting  at  the  time  of  the  bill  be- 
ing filed,  a  good  defence.(^) 

The  non-mutuality-defence  has  generally  been  ground-  ^**JSan2Si 
ed  upon  the  alleged  entire,  or  partial  want  of  title  in  a  ^i^lais* 
plaintiflf  vendor :  such  want  of  title,  it  must  be  remem-  ^""***'* 
bered,  being  urged  as  an  objection  to  the  existence  or  va- 
lidity of  the  contract,  and  not  by  way  of  denial  of  his  pre- 
sent ability  to  give  to,  or  procure  for,  the  defendant  his 
rights  under  the  same.    Thus,  it  has  been  held  that  A. 
cannot  enforce,  against  C,  an  agreement  for  the  sale  to 
him  of  B.'s  estate ;  even  although  B.  be  witling  to  confirm 
the  contract  :(A)  and  Sir  E.  Sugden  considers  it  doubt- 
ful(t)  "  whether  there  is  any  case  in  which  a  man,  know- 
ing himself  not  to  have  any  title,  has  been  allowed  to 
enforce  the  contract  by  procuring  a  title  before  the  re- 

{d)  Bellamy  v.  Sabine,  3  Ph.  425. 

(e)  See  3  Coll.  161. 

(/)  Martin  v.  MiieheU,  2  Jac.  d&  W.  see  p.  427  j  Cclenum  v.  Up<M,  5  Vii». 
Abr.  528";  Dowell  v.  Dew,  1  Y.  &  C.  C.  C.  346 ;  ButUr  v.  Pawis,  2  Coll.  161; 
see  London  and  Birmingham  Railway  Company  v.  WtTUer,  Cr.  &  Ph.  57; 
but  see  also  Gaskarlk  v.  Lord  Lowtker,  12  Yes.  107. 

(/r)  Vide  supra^  p.  489. 

(A)  Moel  V.  Hoy,  cited  Sag.  241 ;  and  see  Tcndrlng  r.  London^  2  EqXa. 
Ab.  680;  Armiger  v.  Clarke,  Banb.  111. 

(t)  Sug.241,n.(p) 
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port.(&)[l]  But,  as  a  general  *rule,  where  no  legal  inva- 
lidity affects  the  contract,  the  enforcement  of  it  in  equity 
is  a  matter  of  judicial  discretion ;(/)  and,  in  several  cases, 
specific  performance  has  been  decreed  at  the  suit  of  ven- 
dors who,  contracting  under  the  bona  fide  belief  that  they 
could  make  a  good  title,  afterwards,  on  discovering  thai 
they  had  no  title,  either  legal  or  equitable,  procured  the 
concurrence  of  the  necessary*  parties  :(m)[2]  as,  also,  at 
the  suit  of  vendors  who  had  contracted  to  sell  the  fee  sim- 
ple, knowing  that  they  had  only  a  life  estate  or  other  lim- 

.  (k)  See,  on  this  point,  Bryan  y.  LewUt  Ry.  dcr  Moo.  386,  (a  caae  at  law  on 
a  sale  of  goods ;)  Leckmere  v.  Br  osier,  2  Jac.  &  W.  289 ;  Daiby  y.  PuUt^ 
3  Sim.  29 ;  I  Rass.  &.  Myl.  296 ;  and  the  cases  cited  infra,  n.  {p) 

(0  2Y.&C.C.C.64. 

(m)  See  Hoggart  y.  ScoU,  1  Russ.  &.  Mjl.  293,  a  case  of  mistake  as  lo 
the  proper  parties  to  exercise  a  power  of  sale  under  a  will ;  Ckamheriain 
V.  Lee,  10  Sim.  444,  where  the  frontage  of  the  estate  was  found  to  belong 
to  a  third  person ;  EysUm  v.  Siinonds,  1  Y.  &  C.  C.  C.  608,  where  the  es- 
tate had  escheated  to  the  crown ;  and  see  WUUams  y.  Carter,  cited  Sag. 
241. 

[1]  Where  a  person  takes  upon  himself  to  contract  for  the  sale  of  an 
estate,  and  is  not  absolute  owner  of  it,  nor  has  it  in  his  power,  by  the  or- 
dinary  course  of  law  or  equity,  to  make  himself  so,  though  the  owner  offer 
to  make  the  seller  a  title,  yet  equity  will  not  force  the  buyer  to  take  it ; 
for,  eyery  seller  ought  to  be  a  bona  fide  contractor ;  and  it  would  lead  to 
infinite  mischief,  if  one  man  were  permitted  to  speculate  upon  the  sale  of 
another's  estate.    Besides,  the  remedy  is  not  mutual,  which  perhaps  is,  of 
itself,  a  sufficient  objection  in  a  case  of  this  nature.    In  Armigcr  v.  Qark^ 
to  which  reference  is  made  in  the  text,  a  tenant  for  life  contracted  to  sell 
the  inheritance.    After  his  death,  his  son,  who  was  entitled  to  the  estate 
m  remainder,  and  was  not  bound  by  his  father's  coyenant,  brought  a  bill 
for  a  specific  performance  against  the  purchaser,  and  it  was  dismissed 
chiefly  upon  this  principle,  that  the  remedy  was  not  mutual. 

[2]  In  the  case  of  Hoggart  y.  Scott,  to  which  reference  is  here  made, 
personal  representatiyes  of  a  trustee,  supposing,  erroneously,  that  they 
had  power  to  sell,  entered  into  a  contract  for  sale,  and,  when  the  mistake 
was  discoyered,  the  purchaser  was  apprised  that  the  sellers  wonld  take 
the  necessary  steps  to  make  a  title,  which  they  did ;  but,  before  they  woe 
completed,  the  purchaser  brought  an  action  for  his  deposit,  which  he  re- 
covered, and  then  the  sellers  filed  a  bill  for  a  specific  performance;  it  was 
held  that  the  purchaser,  if  he  had  thought  fit,  might  haye  declined  the  con- 
tract, as  soon  as  ho  discovered  that  the  plaintiffs  had  no  title,  and  he  was 
not  bound  to  wait  until  they  had  acquired  a  title ;  but,  he  not  haying  taken 
that  course,  it  was  enough  that,  at  the  hearing,  a  good  title  could  be 
made. 
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ited  interest,  and  relying  on  being  able  to  procure  the  con-  ^^'  ^^°'* 
currence  of  the  parties  entitled  in  remainder  :(n)  and  it 
seems  by  no  means  clear  whether,  even  in  the  extreme 
case  of  A.  contracting  to  sell  the  estate  of  B.,  A.  would  not 
be  entitled  to  specific  performance,  if,  by  procuring  a  con- 
veyance from  B.,  he  were  able  to  make  a  good  title  at  the 
time  fixed  for  the  delivery  of  the  abstract,  or  even  at  the 
time  fixed  for  completion.(o)  Perhaps,  in  all  such  cases, 
the  material  point  may  be,  whether  the  purchaser,  upon 
discovering  that  the  estate  is  not  bound,  has  at  once  re- 
pudiated the  contract,  or  has  continued  to  negotiate  upon 
the  footing  of  its  being  still  subsisting.(p)  However,  in  a 
modern  case,  where  trustees  with  a  power  of  sale  exer- 
cisable with  the  consent  of  the  tenant  for  life,  entered  into 
a  contract,  and  filed  a  bill  for  specific  performance,  but 
did  not  procure  the  *requisite  consent  until  after  the  com-  [*496] 
mencement  of  the  suit,  Y.  C.  Knight  Bruce  intimated  a 
doubt  whether  the  bill  should  not  be  dismissed,  although 
this  had  not  been  contended  for  by  the  defendant.(^) 
The  fact  that  the  vendor  contracted  to  sell  his  own  es-  Nominal 

contractor* 

tate,  in  the  name  of,  or  as  agent  for,  another  ;(r)  or  that 
the  nominal  purchaser  was  in  fact  the  agent  for  a  third 
person  with  whom  the  vendor  has  quarrelled  upon  other 
matters,(^)  or  to  whom  he  has  given  a  bare  refusal  (t)  to 
deal  for  the  estate ;  is  not,  in  general,  any  defence  to  a 
suit  for  specific  performance,  unless  the  case  can  be 
brought  within  the  class  of  cases  noticed  supra^^u)  by 

(»)  Lord  Staurton  v.  Meers^  cited  2  P.  Wms.  530 :  Wywn  v.  Morgan^  7 
Vea.  203 ;  Ckffin  v.  Cooper,  14  Yes.  205 ;  Salisbury  v.  Hatcker,  2  Y.  &  C. 
C.  C.  54. 

(p)  See  MorOock  v.  BuUeTf  10  Yes.  315;  Boehm  v.  Wood,  1  Jac.  &  W. 
421;  and  see  2  Y.  &  C.  0.  C.  64. 

(p)  See  EysUm  v.  Simonds,  1  Y.  &  0.  C.  C.  608;  Salisbury  y.  Hatcher, 
2  Y.  &  C.  C.  C.  65. 

{q)  Adams  v.  Broke,  1  Y.  &  C.  C.  C.  627, 630. 

(r)  FeUowes  v.  Lord  Choydyr,  1  Ross.  &  M.  83. 

(5)  HaU  V.  Warren,  9  Yes.  605. 

(0  Sag.  242,  citing  Lord  Imham  v.  Child,  1  Bro.  C.  C.  92,  see  p.  95; 
sed  qwEre,  whether  this  doctrine  can  be  extended  to  cases  of  refusal  groun- 
ded on  any  particular  and  specified  reason ;  see  1  Coll.  219. 

(tt)  P.  492. 
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ch.  xvin.  showing  that  the  misrepresentation  was  used  as  the  in- 
ducement to  the  defendant  to  enter  into  the  contract(w)[l] 
Insertion  of       The  iusertiou  in  the  contract  of  a  penalty  in  case  of 

Snalty,  no  *^  * 

fence.       nou-performauce,  is  no  defence  to  a  suit  for  specific  per- 

(it)  Phillips  Y.  Duke  of  Bucks,  1  Vern.  227;  Scott  v.  LangsUifi,  dted 
Lofil,  797 ;  and  see  NeUhorpe  v.  Holgate,  1  Coll.  203.  It  appears  that  spe- 
cific performance  was  decreed  in  Phillips  v.  Duke  of  Bucks j  see  14  Yes. 
587,  n.  Upon  which  it  may  be  remarked  that  the  Duke's  eqnitj  aecms 
to  have  been  of  (according  to  modem  notions)  a  very  doubtful  character: 
amoonting  in  substance,  to  this,  viz.,  that  he  had  sold  the  estates  at  an 
undervalue  by  way  of  bribe  to  the  chancellor  before  whom  causes,  in 
which  the  Duke  was  interested,  were  depending :  see  the  account  of  the 
transaction  from  Roger  North,  cited  Sug.  243,  n. 

■  ^  ■  '  ■  —     ■ 

[1]  If  a  person  apply  to  purchase  an  estate  and  the  vendor  expressly  re- 
fuse to  treat  with  him  unless  the  money  is  paid  down,  which  he  is  unable  to 
do,  but  procures  some  other  person  to  purchase  the  estate  on  his  account,  it 
seems  clear  that  at  least  the  time  appointed  for  payment  of  the  money 
will  be  deemed  of  the  very  essence  of  the  contract  So  if  a  person  apply 
to  purchase  an  estate  on  behalf  of  A.,  for  whom  the  vendor  has  a  great 
value  or  affection,  and  the  vendor  is  induced  to  take'  less  for  the  estate 
than  he  otherwise  would  have  done ;  or  even,  perhaps,  without  this  cir- 
cumstance, the  agreement  cannot  be  enforced  against  the  vendor,  if  it  be 
made  on  behalf  of  any  other  person  than  A. ;  but  if  A.  will  patronize  the 
sale,  execution  of  the  agreement  must  be  compelled,  although  he  may  sell 
the  estate  the  next  day,  to  the  fraudulent  purchaser.  In  Hawkin's  Life 
of  Johnson,  the  following  case  is  mentioned: — Peele,  the  bookseller,  bad 
a  house  near  Garrick's,  at  Hampton.  Peele  had  oficn  said  that  as  be 
knew  it  would  be  an  accommodation  to  Garrick,  he  had  given  directioBs 
that  at  his  decease  he  should  have  the  refusal  of  it.  On  Peele's  death,  a 
man  in  the  neighborhood  applied  to  his  executors,  pretending  that  he  had 
a  commission  from  a  friend  or  relation  of  Peele's  who  lived  in  the  oonn- 
try,  to  buy  the  house  at  any  price,  and  he  accordingly  obtained  a  convey- 
ance of  it  to  a  person  nominated  by  him  under  a  secret  trust  for  himself. 
Garrick  filed  a  bill  against  him,  and  the  purchase  was  decreed  fiaudu- 
lent,  and  set  aside  with  costs.  But  although  a  seUer  falsely  assume  the 
character  of  an  agent,  to  another,  when  he  is  himself  the  real  seller,  and 
the  purchaser  be  deceived  by  the  representation,  yet  it  has  been  decided 
that  if  the  purchaser  cannot  prove  damage,  or  that  the  misieprescBtatioa 
induced  him  to  enter  into  the  contract,  a  specific  performance  wiU  not  be 
refused.  But  where  a  purchaser  had  a  suspicion  of  the  ownership  of  the 
subject  offered  for  sale,  and  the  ownership  in  his  view  enhanced  the  price, 
and  the  seller's  agent  knowing  that  the  purchaser  labored  under  a  decep- 
tion, permitted  him  to  remain  in  it,  although  the  point  was  one  which  be 
thought  material  to  influence  his  judgment,  the  contract  was  held  to  be 
void  at  law.  See  1  Sug.  on  Vend.  p.  252, 253,  and  cases ;  7W  JSneek  v. 
Livingston,  1  Johns.  Ch.  Rep.  357,  363;  Boyle  v.  Rottamd,  3  Des.  556; 
King  V.  Bardeau,  6  Johns.  Ch.  Rep.  38. 
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formance;(ar)  in  a  late  case,  a  decree  was  made  upon  an  ^^  ^^"'- 
agreement  which  took  the  shape  of  a  bond.(y)[l] 

The  circumstance  that  damages  could  not  be  recovered  inabiutfto 
upon  the  contract  at  law,  is  not,  universally,  a  good  de-  JJ^^JJ, 
fence  to  a  suit  for  specific  performance,  although,  as  'ob-  •^^•"««« 
served  by  Lord  Hardwicke,(z)  "  There  are  very  few  cases      t      'J 
in  which  a  court  of  equity  can  decree  a  performance  of  a 
covenant  or  agreement  upon  which  there  can  be  no  ac- 
tion at  law,  according  to  the  words  of  the  articles  and  the 
events  which  have  happened ;"  Sir  E.  Sugden  considers 
the  result  of  the  authorities  (which  are  conflicting)  to  be, 
that  although  "equity  cannot  contradict  or  overturn  the 
grounds  or  principles  of  law"  it  will  yet  decree  specific 
performance  of  an  agreement  void  at  law  "  if  there  is  a 
clear  ground  for  the  interference  of  equity  according  to 
the  general  rules  of  the  court."(a) 

As  to  the  3rd  of  the  above  heads. — ^Upon  defects  in  3^-  Mioaw 

*^  rBUUng  to 

the  estate  itself,  we  may  refer  to  former  observations  re-  *J^JJ2^"^ 
specting  misdescriptions  and  compensation  :(6)  we  uiay  JjJ^J^.*!®^ 
also  remark  that,  although  either  the  original  non^xist-  ^'^'' 
ence  of,  or  the  want  of  a  sufficient  title  to,  a  material  part 
of  the  property,  or  that  part  of  it  which  may  have  formed 
the  inducement  to  the  purchaser,  is  a  sufficient  defence  to  a 
bill  for  specific  performance,  yet  mere  non-existence  does 
not,  imiversally,  as  a  ground  of  defence,  stand  so  high  as 
want  of  title ;  for  it  may,  obviously,  be  often  a  very  dif- 
ferent matter  to  a  purchaser  whether  he  be  simply  unable 
to  get  a  particular  part  of  what  he  contracted  for,  or  whe- 
ther such  part  will  be  liable  to  be  held  by  another  person, 
and  converted  into  a  nuisance.(c)[2] 

(z)  Hotoard  v.  Hopkyns,  2  Atk.  371. 

(y)  BuUer  v.  PawU,  2  Coll.  156. 

\z)  See  WIdtmel  v.  Farrel,  1  Ves.  256, 258. 

(a)  Sug.  245,  and  see  cases  there  referred  to. 

(ft)  Siipra,  Ch.  III.  and  IV.  As  to  how  far  the  purchases  of  several  lots 
are  connected,  vide  infra^  p.  507.  And  see  the  judgment  in  KnatchlnUl  v. 
Orueft^,  1  Mad.  167. 

(c)  See  S.  C,  ib.  153, 165. 

[1]  See  Trelfair  v.  Trelfair,  2  Des.  Rep.  271 ;  4  Pick.  1 ;  ib.  507 ;  7  ib. 
301;  4ib.507;  Bib.  1,71. 
[2]  If  the  part  to  which  the  seller  has  a  tiUe,  was  the  purchaser's  prin- 
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ch-  xYPL      i(  ^as  considered,  in  a  recent  case,  that  the  existence 
public  noi-  of  a  pubUc  nuisance  in  the  immediate  neighborhood  of  a 
house  agreed  to  be  taken  as  a  residence,  and  rendering  it 
unfit  for  that  purpose,  its  existence,  however  being  un- 
known to  either  party,  although  easily  ascertainable  by 
[*498]      *the  vendor,  is  no  defence  to  his  suit  for  specific  perform- 
ance, although  it  will  induce  the  court  to  try  the  case 
8trictly.(c2) 
^eatni^ian       We  havo  already  seen  {e)  that  the  accidental  destruc- 
Iff^^  tion  or  "deterioration  of  the  estate  subsequgntly  to  the  con- 
tract, is  no  defence  to  the  vendor's  bill  for  specific  perfono- 
ance. 
JJ^^JJ^      As  to  the  4th  of  the  above  heads. — Want  of  title  to  the 
i^f  oV~    estate  is  a  defence  which  may  occasionally  be  available 


rtmdM*fl  as  well  to  vendor  as  to  purchaser ;  as  a  general  rule,  how- 
^'^'  ever,  a  vendor  will  be  compelled  to  pay  his  interest,  if  an 
imperfect  one,  in  the  estate,  if  the  purchaser  choose  to 
accept  it  without  compensation ;(/)[!]  so,  he  will  be  com- 
pelled to  make  good  the  contract  out  of  any  interest  which 
he  has  subsequently  acquired  ;(§-)  or  to  procure  the  con- 
currence of  parties  who  are  bound  to  convey  at  his  re- 
quest,(A)  e,  g.^  trustees  of  the  legal  estate  ;(i)  so,  if  enti- 

(<0  I/ucas  V.  James,  7  Ha.  410, 418. 
(e)  Sitpra^jp.  116. 

(/)  SeeHameUv.  Yielding,2Scho.6bljs{.b5i',  Siig.343. 
(jr)  See  cases  cited  supra,  p.  360 ;  and  Ckui^  v,  MUkdL^  10  Jar.  910.  Y. 
C.E. 
(A)  See  1  Mad.  11. 
(i)  See  Sug.  242 ;  Crop  y.  NorUm,  2  Atk.  74, 75. 

cipal  object,  or  equally  his  object  with  the  part  to  which  a  title  cannot  be 
made,  and  is  itself  an  independent  subject,  and  not  likely  to  be  injored  by 
the  other  part,  equity  wiU  compel  the  purchaser  to  take  it  at  a  propor* 
tionate  price.  The  question  generally  arises,  where  the  part  to  which  a 
title  cannot  be  made  is  comparatively  small ;  for  if  it  be  a  considerable 
portion,  that  upon  the  faee  of  it  would  be  deemed  material ;  for  when  a 
man  buys  a  large  estate,  he  must  be  supposed  to  want  what  he  buys ;  on 
the  other  hand,  it  matters  not  how  trifling  the  subject  is,  if  it  is  necessary 
to  the  enjoyment  of  the  rest,  or  was  the  purchaser  s  object  in  his  pur- 
chase. 

[1]  See  Hepbwn  y.  Avid,  5  Cranch,  262 ;  BwOer  v.  aHear,  1  Des.  382; 
jFV«k«r  y.  Cay,  2 Bibb,  434 ;  Hepburn  v.  Dunlap,  I  YnieaX,  179-,  Mktu^ur. 
Bobson,  I  Lit.  314 ;  Kdief  v.  Bradford,  3  Bibb,  317 ;  Roach  ▼.  Ruiterford, 
4  Des.  126. 
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tied  to  an  equity  of  redemption,  he  will  be  compelled  to  ^-  ^^"- 
redeem  the  mortgage,  and  obtain  a  conveyance^  from  a 
mortgagee  :{k)  so,  a  tenant  in  tail  in  remainder  will  be 
decreed  to  convey  a  base  fee,  and  covenant  to  bar  the  re- 
mainders over  upon  becoming  tenant  in  tail  in  posses- 
sion ;(/)  but  equity  will  not  compel  a  vendor  to  procure  oasM  in 

.  which  it  is 

the  concurrence  of  parties  whose  concurrence  he  has  no  avaiiAbie. 
right  to  require :  e.  g.^  a  husband  to  procure  the  concur- 
rence of  his  wife,(w)[2]  or  son,(n)  except  perhaps,  where 

(it)  Sug.  253. 

(/)  Lord  Bolingbroke's  case^  cited  I  Scho.  dt  Lef.  19,  n. 
(to)  Emery  v.  Wase^  8  Ves.  505, 514 ;  Howd  v.  Qtorge^  1  Mad.  1,6;  see 
Jordan  r.  Jtmes,  3  Ph.  170. 
(n)  Haiod  y.  Charge^  vM  supra, 

[2]  If  a  husband  agree  to  convey  his  wife's  estate,  he  will,  according 
to  some  cases,  be  compelled  to  perform  the  agreement  in  specie^  because 
it  has  been  said  it  is  presumed  that  the  husband,  where  he  coirenants  that 
his  wife  shall  convey,  has  first  gained  her  consent  for  that  purpose ;  but 
this  does  not  seem  to  be  the  true  ground,  for  although  the  wife  swear  by 
her  answer,  that  she  never  assented  to  the  agreement,  yet  the  husband 
will  not  be  let  off.  The  principle  upon  which  the  court  proceeds,  seems 
to  be  this,  that  if  a  person  undertakes  that  another  shall  do  a  certain  act, 
he  is  bound  to  procure  him  to  perform  it ;  and  therefore,  where  a  father 
covenanted  that  his  son,  who  was  then  under  age,  should  convey  lands 
to  a  purchaser,  he  was  decreed  to  procure  the  son  to  convey  on  his  com- 
ing  of  age.  There  have  been  instances  of  committing  the  husband,  until 
the  wife  should  convey  the  estate  \  but  if  he  should  make  it  appear  that 
he  could  not  prevail  on  his  wife  to  join,  it  seems  that  he  must  of  neces- 
sity be  discharged,  upon  placing  the  vendee  in  the  same  situation,  as  if 
the  agreement  had  never  been  executed.  In  Emery  v.  Wase^  8  Yes.  jun. 
505.  Lord  Eldon  seemed  to  be  of  opinion  that  if  this  doctrine  were  res 
iniegraj  he  should  hesitate  before  he  would  hold  the  husband  bound  to 
procure  the  wife  to  join.  He  said  that  if  a  man  chooses  to  contract  for 
the  estate  of  a  married  woman,  he  knows  the  property  is  hers.  The  pur- 
chaser is  bound  to  regard  the  policy  of  the  law ;  and  what  right  has  he 
to  complain,  if  she,  who,  according  to  law,  cannot  part  with  her  property 
but  by  her  own  free  will,  takes  advantage  of  the  locus  poeniientia ;  and 
why  is  he  not  to  take  his  chance  of  damages  against  the  husband  1  And 
after  showing  the  absurdity  which  must  arise  by  adhering  to  the  contrary 
doctrine,  he  added  that  there  was  difficulty  enough  to  make  him  pause, 
before  he  should  follow  some  of  the  authorities.  Upon  this  subject,  Sug- 
den  (1  Sug.  on  Vend.  p.  240,)  remarks — "  it  now  seems  perfectly  clear, 
that  this  jurisdiction  is  to  be  very  sparingly  exercised,  and  that  equity 
will  eagerly  seize  on  any  reasonable  ground  as  a  bar  to  the  aid  of  the 
court.  Indeed,  in  a  late  case,  where  an  action  was  brought  on  a  cove- 
nant by  a  husband,  that  he  and  his  wife  would  levy  a  fine,  and  he  could 
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***^^^'°-  he  has  expressly  agreed  to  procure  such  concurrence  ;(o) 

[*499]      or  a  teqant  for  life  to  'procure  the  concurrence  of  trustees 

for  sale  of  the  reversion,  they  being  under  no  obligatioa 

to  comply  with  his  request  ;(p)[l]  nor  will  it  compel  him 

(p)  Sag.  231,  and  cases  there  cited,  bat  the  point  seems  Tery  donbtfnl; 
see  Sag.  232. 
(j))  Thomas  v.  Bering j  1  Keen,  729. 

not  procure  her  concurrence,  the  learned  chief  Justice  said  that  the  cove- 
nant upon  which  the  action  was  brought  was  such  as  the  comt  of  chan- 
cery would  not  now  enforce ;  and  he  added  that  nothing  could  be  more 
absurd  than  to  allow  a  married  woman  to  be  compelled  to  convey  through 
the  fear  of  her  husband  being  sued  and  thrown  into  jail,  when  the  gen- 
eral principle  of  the  law  is  that  a  married  woman  shall  not  be  compelled 
to  levy  a  fine.  This  observation  of  Lord  Chief  Justice  Mansfield  most 
hare  considerable  influence  on  (his  subject,  although,  as  we  have  seen,  it 
is  not  settled  that  equity  will,  in  every  case,  refuse  to  compel  the  husband 
to  procure  his  wife's  concurrence."  See  1  Edw.  Ch.  Rep.  1 ;  KeUkmrn  v. 
Everton,  13  Johns.  Rep.  358 ;  The  Corporation  of  Schenectady  v.  Eps,  12 
Johns.  Rep.  436 ;  Joi^es  v.  Gardner ^  10  Johns.  Rep.  267. 

[1]  Where  a  power  of  sale  is  given  to  trustees,  although  to  be  executed 
at  the  request  of  the  tenant  for  life,  it  is  discretionaiy  in  them  whether 
they  will  exercise  the  power,  and  therefore,  if  they  think  it  disadvantage- 
ous to  their  cesivis  qv£  trust  they  cannot  be  compelled  to  adopt  a  contract 
entered  into  by  the  tenant  for  life,  for  sale  of  the  estate. 

In  the  case  cited  in  the  text,  a  tenant  for  life  under  a  settlement,  with 
full  knowledge  of  the  nature  of  his  title,  entered  into  a  contract  for  sale 
of  the  estate,  as  owner,  by  letters  to  a  purchaser  who  was  ignorant  of  the 
title,  and  then  desired  to  withdraw  from  the  contract,  and  the  trustees,  in 
whom  a  power  of  sale  was  vested,  refused  to  adopt  the  contract ;  the  par- 
chaser  required  the  seller  to  convey  to  him  his  estate  for  life,  which  was 
without  impeachment  of  waste,  and  his  reversion  in  fee  after  an  estate 
tail  in  his  son,  but  this  was  refused.  The  court  observed,  that  without 
derogation  in  any  respect  from  the  jurisdiction,  it  was  apparent  that  the 
court  would  not,  in  every  case,  compel  a  vendor  to  convey  such  estate  ai 
he  could.  And  upon  the  general  principle  that  the  court  will  not  exe- 
cute a  contract,  the  performance  of  which  is  unreasonable,  or  would  be 
prejudicial  to  persons  interested  in  the  property,  but  not  parties  to  the 
contract,  the  court,  before  directing  the  partial  execution  of  the  contract, 
by  ordering  the  limited  interest  of  the  vendor  to  be  conveyed,  ought  to 
consider  how  that  proceeding  might  affect  the  interests  of  those  who  weft 
entitled  to  the  estate,  subject  to  the  limited  interest  of  the  vendor.  Tlie 
vendor  had  a  life  estate,  without  impeachment  of  waste,  with  remainder 
to  his  sons  in  tail  male,  and  having  regard  to  the  settlement,  and  the  pro- 
tection intended  to  be  afforded  to  the  objects  of  it.  Conceiving  that  the 
consequence  of  a  partial  execution  of  this  contract  might  be  prejudicial 
to  those  objects,  and  considering  also  that  nothing  had  been  done  upon 
the  contract,  so  that  the  purchaser,  though  suffering  the  disappointment 
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to  perfect  the  title  by  exercising  a  power  of  purchasing  ch.  xvin. 
and  settling  another  estate  in  lieu  of  that  which  he  has 
contracted  to  sell  ]{q)  or  to  purchase  and  convey  the  tithes 
of  an  estate  contracted  to  be  sold  as  tithe  free.(r)  It  has  even 
been  held,  that  where  a  tenant  for  life,  with  the  ultimate 
reversion  in  fee,  contracted,  as  it  appeared  to  the  court, 
merely  as  the  agent  of  his  trustees,  (who  had  a  power  to 
sell  the  fee  simple,)  he  was  not  bound,  upon  the  contract 
being  held  void  as  against  the  trustees,  to  make  it  good 
out  of  the  fee  simple,  which  had  subsequently  vested  in 

{q)  Howel  v.  George^  1  Mad.  1. 
(r)  7)?rf<i  V.  Gfee,  17  Ves.  273. 

of  not  making  himself  the  owner  of  an  estate  he  desired  to  possess,  had 
sustained  no  damage  for  which  compensation  might  not  be  given  by  a 
jaiy,  it  appeared  to  the  coart  that  a  conveyance  of  the  vendor's  life  estate 
and  ultimate  reversion  to  the  purchaser,  ought  not  to  be  decreed. 

Upon  this,  Sugden  (1  Sug.  on  Vend.  p.  356,)  remarks—"  There  is  no 
doubt  great  difficulty  in  these  cases,  but  in  the  case  just  referred  to,  no 
circumstance  existed  on  the  part  of  the  purchaser  upon  which  relief  could 
be  refused  to  him  against  the  seller.    It  was  not  denied  that  the  seller 
was  bound  by  the  contract,  and  he  took  advantage  of  the  state  of  the  title 
to  avoid  the  specific  performance  of  a  contract  which  he  had  entered  into 
with  full  knowledge  that  he  could  not  bind  the  whole  fee,  although  the 
purchaser  was  not  aware  of  the  circumstance,  and  the  seller  even  con- 
cealed for  a  time  the  objection  made  by  the  trustee  to  adopt  the  sale.    Nor 
if  the  seller,  according  to  the  general  rule,  was  bound  to  convey  what  in- 
terests he  could  at  a  proportionate  price,  did  the  difficulty  of  valuing  those 
interests  afford  any  solid  objection  to  the  relief.    The  estimate  for  life 
was  without  impeachment  of  waste,  and  the  purchaser,  no  doubt,  might 
sell  the  timber,  but  the  court  ought  not,  it  is  conceived,  in  such  a  case,  to 
look  at  the  interests  of  the  tenant  in  tail,  nor,  indeed,  could  it  protect  them, 
for  the  tenant  for  life  might  fell  the  timber,  or  sell  his  life  estate,  with  the 
right  to  cut  it  the  next  hour,  and  equity  could  not  refuse  to  perform  such 
a  contract,  however  injurious  it  might  prove  to  the  tenant  in  tail.    In- 
deed, in  this  case  the  timber  was  not  of  large  value,  and  the  tenant  for 
life,  pending  the  suit,  employed  workmen  to  cut  it,  although,  of  coarse, 
he  was  stopped  by  injunction,  upon  the  purchaser's  application.    If  a 
tenant  for  life  bona  fide  apprehending  that  the  trustees  of  the  settlement 
will  adopt  his  contract,  sell,  meaning  only  to  concur  in  a  sale  of  the  fee, 
that  might  be  a  good  defence  in  equity,  against  a  partial  execution  of  the 
contract  by  the  tenant  for  life  alone.    But  such  sales,  where  the  settle- 
ment is  concealed,  deserve  no  favor,  for  there  is  no  mutuality ;  the  trus- 
tees, by  their  election,  may  force  the  purchaser  to  complete,  although  he 
cannot  compel  them  to  join,  and  they  are  too  frequently  mere  instruments 
in  the  hands  of  the  tenant  for  life,  who  procures  them  to  concur  in  the 
sale  or  reject  it,  just  as  best  suits  his  own  views." 
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"^  *"""   himself  by  the  failure  of  the  intenreoing  limitations  ;(*) 
bat  this  decision  ought  perhaps  to  be  only  cautiously  fol- 
lowed ]{t)  and,  of  course,  the  decision  was  different,  when 
a  tenant  for  life,  similarly  circumstanced,  contracted  in 
his  own  name,  as  if  seized  in  fee  simple  ;(u)  but  the  comt 
will  not  decree  specific  performance  by  directing  an  in- 
valid assurance  to  be  executed  by  a  tenant  for  life,  which 
might  encumber  and  embarrass  remaindermen.(tt7) 
wfa^^-        Where  the  want  of  title  is  only  partial, — i.  «.,  where  it 
cSSa^^vui  affects  only  part  of  the  estate,  or  only  part  of  that  interest 
^ihan       in  it  which  was  agreed  to  be  sold, — ^the  question  arises, 
whether  the  vendor  can  resist  the  purchaser's  claim  to 
specific  performance  with  a  compensation,  or,  to  speak 
more  accurately,  an  abatement  of  the  purchase-money. 
This  right  generally,  but  not  universally,(x)  exists  in  each 
class  of  cases  :(y)  thus,  the  want  of  title  to  even  a  consi- 
[*500J      derable  *part  of  the  estate  is  not  necessarily  a  reason  why 
the  vendor  should  not  convey  the  residue,(2r)[]]  but,  cases 

(5)  MartlockT.  BvUer,  10  Vcs.  292, 316. 
(0  See  2  Ball  dt  B.  60. 
(«)  BuOer  y.  Pouris,  2  Coll.  156. 
(tr)  EUard  y.  Lard  Landaff,  1  Ball  &  B.  241 ;  see  251. 
Ix)  1  Ves.  &  B.  353. 

(y)  10  Ves.  316 ;  17  Ves.  401  j  1  Ves.  &  B.  353;  3  Ves.  &  B.  192;  4 
Sim.  127. 
{z)  ires<m»  y. /TttueS,  3  Ves.  &  B.  187, 192. 

[1]  In  every  case  where  an  agreement  would  be  in  part  executed  in 
favor  of  a  vendor,  there  is  much  greater  reason  to  afford  the  aid  of  the 
court,  at  the  suit  of  the  purchaser,  ff  he  be  desirous  of  taking  the  pan  or 
interest  to  which  a  title  can  be  made.  And  a  purchaser  may,  in  some 
cases,  insist  upon  having  the  part  of,  or  interest  in,  an  estate  to  which  a 
title  is  produced,  although  the  voador  could  not  compel  him  to  purchase 
it :  it  is  true  generally,  but  not  universally  that  a  purchaser  may  tike 
what  he  can  get,  with  compensation  for  what  he  cannot  have.  If  a  man, 
having  partial  interests  in  an  estate,  chooses  toenter  into  a  contract  repse- 
senting  it,  and  agreeing  to  sell  it,  as  his  own,  it  is  not  competent  to  him 
aAerwards  to  say,  though  he  has  valuable  interests,  he  has  not  the  entire- 
ty ;  and  therefore  the  purchaser  shall  have  the  benefit  of  the  contract 
For  the  person  contracting  under  these  circumstances,  is  bound  by  the 
assertion  in  his  contract :  and  if  the  vendee  chooses  to  take  as  much  as  he 
can  have,  he  has  a  right  to  that,  and  an  abatement  No  one  can  dispute 
the  proposition  that  if  a  man  agrees  to  sell  me  an  estate  in  fee  simple,  I 
can  insist  upon  his  giving  me  all  the  title  he  has :  he  cannot  say  he  will 
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might  occur,  where,  on  the  ground  of  hardship,  equity  ^•^^^' 
would  refuse  to  assist  a  purchaser ;  as  in  the  case  put  by 
Sir  E.  Sugden,(a)  of  a  vendor  showing  a  good  title  to  his 
mansion-house  and  park,  but  having  no  title  to  a  <<  large 
adjoining  estate  held  and  sold  with  it"  In  a  case  before 
Sir  L.  Shadwell,  V.  C,  where  upon  a  contract  to  sell  the 
entirety  of  a  lace  manufactory,  it  appeared  that  the  ven- 
dors had  only  nine-sixteenths,  and  that  the  remaining 
shares  clearly  belonged  to  another  party,  who  had  also  a 
chaise  on  the  vendor's  shares  for  a  sum  nearly  equal  to 
the  purchase-money,  the  court  refused  the  purchaser 
specific  performance  with  an  abatement  :(&)  a  decision 
which  Sir  E.  Sugden  suggests  may  be  referred  to  the 
nature  of  the  property,  but  otherwise  disapproves  of  :(c) 
he  seems,  however,  to  consider  that  the  decision  would 
have  been  correct  had  the  remaining  shares  been  held  by 
the  vendors  under  a  defective  title.[l]  In  a  late  case,  the 
same  learned  judge,  when  the  vendors  had  agreed  to  sell 
two-sixths  of  certain  leaseholds,  and  then  found  that  they 
had  only  four-twentieths,  decreed  specific  perfonnance 
with  an  abatement ;  observing,  "  this  is  very  unlike  a 

(a)  Sag.  359. 

{b)  WheaUey  v.  SUide,  4  Sim.  126. 

(c)  Sug.360. 


giire  me  nothing  because  he  cannot  give  me  all  I  have  contracted  for.  If 
he  contracts  to  sell  a  fee  simple  and  has  only  a  term  of  years,  I  have  a 
right  to  that  term,  if  I  think  fit.    See  1  Sag.  on  Vend.  p.  351,  368. 

[1]  The  following  are  the  remarks  of  Sir  £.  Sugden  to  which  allusion 
is  here  made  *'  this  decision  may,  perhaps,  be  referred  to  the  nature  of  the 
property,  although  the  sellers'  object  appears  to  have  been  to  get  rid  of 
one  sale  in  order  to  join  in  another — otherwise  it  might  be  difficult  to  sup- 
port it ;  for  whatever  was  really  the  number  of  the  shares  to  which  the 
sellers  were  entitled,  they  were  bound  to  that  extent,  to  pay  the  charges, 
and  it  is  no  objection  to  the  performance  of  a  contract  that  the  charges  on 
the  estate,  will,  contrary  to  the  seller's  expectation,  exhaust  the  purchase- 
money.  If  the  case  be  reduced  to  the  simple  one,  that  the  sellers  had  only 
nine-sixteenths,  although  they  considered  they  had  the  entirety,  the 
authorities  would  seem  to  show,  that  the  purchaser  had  a  right  to  those 
shares  at  a  price  pro  tanto ;  no  hardship  would  have  been  thrown  upon 
the  sellers ;  they  would  not  have  had  the  other  shares  left  on  their  hands 
with  a  bad  title,  for  the  nine-sixteenths,  were  all  the  shares  they  possessed ; 
the  owner  of  the  other  seven-sixteenths,  was  a  party  to  the  suit,  and  his 
title  was  undisputed  by  the  sellers  of  the  nine-sixteenths. 
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^^-  ^^'"'  case  where  parties  contract  to  sell  the  whole,  but  can  only 
sell  a  part:"(<f)  from  which  remark,  as  in  the  case  before 
the  court  there  was  no  question  as  to  leaving  part  of  the 
property  in  the  hands  of  the  vendors  with  a  bad  title,  it 
may  be  inferred  that  his  honor,  upon  general  principlesi 
approved  of  his  former  decision.  It  seems,  however,  di£r 
cult  to  understand  why  specific  performance  should  be 
refused  in  the  former  case ;  or  to  distinguish  it  from  the 
case  put  by  Lord  Hardwicke,  pf  two  tenants  in  commoii 

[*501  J  agreeing  to  sell  the  'entirety  of  an  estate,  and  one  of  them 
dying,  and  a  decree  being  made  against  the  survivor  in 
respect  of  his  share,  although  the  contract  could  not  be 
enforced  against  the  representatives  of  the  deceased  d(e) 
nor,  it  is  submitted,  can  the  defence  be  safely  relied  on  by 
a  vendor,  who,  having  contracted  to  sell  only  shares  in, 
and  not  the  entirety  of,  a  property,  is  found  to  have  a  de- 
fective title  to  same  of  such  shares. 

In  another  case,  before  the  same  learned  judge,  it  was 
held,  that  a  condition  for  rescinding  the  contract,  if  coun- 
sel should  be  of  opinion  that  a  marketable  title  could  not 
be  made,  enabled  the  vendor  to  rescind,  upcm  counsel  re- 
jecting the  title  to  one-third  of  the  property  {/)[!] 

(d)  Jones  V.  Evans,  12  Jur.  664. 

(0  See  AU.-Gen  v.  Day,  1  Ves.218,224. 

(/)  WUliams  v.  Edwards^  2  Sim.  78. 


[1]  In  the  case  here  ciled,  there  was  a  condition  that  errors  in 
tion  should  not  annul  the  contract,  but  that  there  should  be  an  ^Wn^f** 
or  equivalent,  foUowed  by  a  stipulation  that  if  the  counsel  of  the  {Hucfaas- 
er  should  be  of  opinion  that  a  marketable  title  could  not  be  made  by  the 
time  stipulated,  the  agreement  should  be  void  and  delivered  up  to  be  can- 
celled ;  it  appeared  that  the  seller  could  make  a  title  to  two-thirds  only  of 
the  freeholds  sold  in  fee  simple,  and  that  he  had  only  a  life  interest  in  the 
remaining  one-thiid,  and  in  the  copyholds  sold.  And  it  was  held  «l^t  the 
purchaser  was  not  entitled  to  a  specific  performance  with  an  nKj^^mPnt. 
For  this  title  did  not  of  course  fall  within  the  condition  as  to  errors  of  de- 
scription, and'  the  clause  avoiding  the  contract,  was  the  contract  of  botb 
the  vendor  and  purchaser.  The  court  considered  that  they  might  bodi 
think  it  equally  to  their  interest  that  the  agreement  should  be  put  an  ad 
to  if  the  counsel  of  the  purchaser  should  be  of  opinion  that  a  marketable 
title  could  not  be  made.  There  appeared  to  be  nothing  unreasonable  in 
that.  There  might  be  circumstances  which  might  make  it  very  proper 
for  both  parties  to  insert  that  term,  and  as  it  was  the  contract  of  both  pir- 
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\  •   Of  course,  no  such  question  can  be  raised  by  a  vendor,  ^•^^"- 

t    •  ^hen,  upon  the  purchase  of  several  lots  by  the  same  pur- 

chaser, the  title  te  one  or  more  of  such  lots  is  found  to  be 
defective. 
So,  in  general,  when  the  vendor's  interest  is  less  than  .vendor, 

■_        1  i»  1  1  when  com- 

What  he  professes  to  sell,  the  purchaser  may  take  what  he  p«"^  ^ 
can  have,  with  an  abatement  \{g)  as  in  the  case  put  by  S£rin"t'h« 
Lord  Eldon,(A)  of  a  man  contracting  to  sell  the  fee  simple,  ^b^i^''' 
and  having  only  a  terra  for  one  hundred  years :  so,  where  ™"'' 
the  contract  was,  in  effect,  for  an  absolute  term  of  twenty- 
one  years,  and  it  was  found  that  the  actual  term  might 
determine  by  the  cesser  of  certain  lives,  specific  perform- 
ance was  decreed,  with  an  abatement  in  respect  of  the 
difference  between  the  absolute  and  defeasible  interests  :(t) 
there  was  a  similar  decision  where  a  term  was  sold  with 
the  benefit  of  A.'s  covenants  for  renewal,  and  such  cove- 
nants were  found  to  be  not  absolute  but  binding  only  a 
•contingent  portion  of  his  assets  :(Ar)  so,  where  the  agree-      ['502] 
ment  being  for  a  term  of  thirty-one  years,  a  title  could  be 
shown  only  to  a  term  of  twenty-one  years,  and  a  cove- 
nant for  renewal  of  an  additional  term  of  ten  years  :{m) 
so,  it  was  admitted  by  Lord  Eldon,  (the  case  before  him 
being  that  of  a  contract  by  a  tenant  for  life  for  sale  of  the 
fee,Xn)  that  if  a  vendor,  having  a  partial  interest  in  an 
estate,  enter  into  a  contract,  representing  and  agreeing  to 
sell  it  as  his  own,  the  purchaser  may  take  what  he  can 
have  with  an  abatement:  however,  in  a  case(o)  before 
Lord  Langdale,  M.  R.,  when  a  tenant  for  life,  with  re- 

{g)  See  Difos  v.  Crmse,  2  J.  &  L.  460. 

(A)  Witod  V.  Griffith,  1  Will.  Ch.  Ca.  see  44  ^  Sag.  346. 

(t)  Dale  V.  LUter,  cited  16  Ves.  7 ;  and  see  p.  H. 

(it)  MUliganv.  Cooke,  16  Ves.  11,  12:  but  semble,\\\e  Court  wUl  not 
now  consider  the  comparative  values  of  covenants ;  see  Ridgway  v.  Qray, 
1  Mac.  &  G.  109 ;  and  Law  v.  Urlwin,  16  Sim.  390. 

{m)  Hanlmry  v.  LUchfieU,  2  Myl.  &  K.  629. 

(w)  MfyrOock  v.  BuUer,  10  Ves.  315. 

{p)  Tiiomas  v.  Dering,  1  Keen,  729. 


ties,  the  court  could  not  make  a  new  contract  for  them.  The  parties 
themselves  had  stipulated,  that  in  a  given  event,  which  happened,  the 
agreement  should  be  void. 
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^*'*^"^  maiiiders  to  his  fiist  and  other  sons  in  tail,  with  remain, 
der  to  himself  in  fee,  contracted  to  sell  the  fee  simplei 
speculating  on  the  consent  of  the  trustees  for  sale,  which 
consent  was  eventually  withheld,  his  lordship  refused  to 
enforce  specific  performance  to  the  extent  of  the  life  estate 
and  remainder  in  fee,  and  with  an  abatement ;  but  the 
decision  is  disapproTed  of  by  Sir  E.  Sugden  ;(/>X^]  ^^^f 

(p)  Siig.351 ;  as  to  the  difficulty  ot  firing  the  amoiint  of  ahateoM&t 
being  a  reason  for  refusing  relief,  see  Wkite  v.  Cuddon^  8  CI.  9l  Fin.  7S6, 
792. 

[I]  In  this  case  the  conrt  observed,  that,  without  dert^ation,  in  any 
reelect,  fhnnthe  jurisdiction,  it  was  apparent  thai  the  conrt  wcmld  not,  in 
every  case,  compel  a  vendor  to  cdnvey  snch  estate  as  he  cooUL  And, 
upon  the  general  principle  that  the  court  will  not  execute  a  contract,  the 
performance  of  idiich  is  unreasonable,  or  would  be  prejudicial  to  per- 
sons interested  in  the  property,  but  not  parties  to  the  contract,  the  couit 
before  directing  the  partial  execution  of  the  contract,  by  (Hdering  the 
limited  interest  of  the  vendor  to  be  conveyed,  ought  to  consider  how  that 
proceeding  might  affect  the  interests  of  those  who  were  entitled  to  the  es- 
tate, subject  to  the  limited  interest  of  the  vendor.  The  vendor  had  a  liie 
estate,  withoia  impeachment  of  waste,  with  remainder  to  his  sons  in  tail 
male,  and  having  regard  to  the  settlement,  and  the  protection  intended  to 
be  afforded  to  the  objects  of  it.  Conceiving  that  the  consequence  of  a 
partial  execution  of  this  contract,  might  be  prejudicial  to  those  objects, 
seeing  the  difficulty  of  ascertaining  upon  satisfactory  grounds,  the  just 
amoimt  of  abatement  from  the  purchase-money,  and  considering  also  that 
nothing  had  been  done  upon  the  contract,  so  that  the  purchaser,  though 
suffering  the  disappointment  of  not  making  himself  the  owner  of  an  esute 
he  desired  to  possess,  had  sustained  no  damage,  for  which  c(»npensation 
might  not  be  given  by  a  jury,  it  appeared  to  the  court,  that  a  conveyance 
of  the  vendor's  life  estate  and  ultimate  reversion  to  the  purchaser,  ought 
not  to  be  decreed.  Upon  this,  Sugden  (1  Sug.  on  Vend.  p.  356,)  remarks; 
"  There  is  no  doubt,  great  difficulty  in  these  cases ;  but  in  the  case  just 
referred  to,  no  circumstance  existed  on  the  part  of  the  purchaser  upon 
which  relief  could  be  refused  to  him  against  the  seller.  It  was  not  denied 
that  the  seUerwas  bound  by  the  contract,  and  he  took  advantage  of  the 
state  of  the  title  to  avoid  the  specific  performance  of  a  contract  which  he 
had  entered  into,  with  full  knowledge  that  he  could  not  bind  the  whole 
fee,  although  the  purchaser  was  not  aware  of  the  circumstance,  and  the 
seller  even  concealed,  for  a  time,  the  objection  made  by  the  trustee  to 
adopt  the  sale.  Nor,  if  the  seller,  according  to  the  general  rule,  was 
bound  to  convey,  what  interests  he  could,  at  a  proportionate  price,  did  the 
difficulty  of  valuing  those  interests,  afford  any  st^  objection  to  the  relief. 
If  a  tenant  for  life  bona  fidt^  apprehending  that  the  trustees  of  the  settle- 
ment wiU  adopt  his  contract,  sell,  meaning  only  to  concur  in  a  sale  of  the 
fee  that  might  be  a  good  defence  in  equity,  against  a  partial  execution  of 
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in  a  subsequent  case,( j)  his  lordship  appears  to  refer  to  Q*-  ^^"^ 
his  former  judgment  as  if  not  altogether  satisfied  of  its  indemnity, 

noiui6r 

propriety :  and  in  a  recent  converse  case,  of  a  person  en-  pjen «» 

■       *^         ^  '  *  taken  coin- 

titled  in  fee,  subject  to  a  life  estate,  agreeing  to  sell  the  pwiw'Uy- 

fee  simple  in  possession,  speculating  on  the  concurrence 
of  the  tenant  for  life,  which  was  withheld,  specific  per- 
formance, with  an  abatement  in  respect  of  the  life  estate,  Jno^w' 
was  decreed  by  V.  G.  K.  Bruce ;  and  the  vendor,  having  JighS'IS 
knowingly  offered  for  sale  an  interest  to  which  *he  was  SSSSe^ 
not  entitled,  was  not  allowed  to  avail  himself  of  a  condi-  JipiS^?' 
iion  purporting  to  reserve  the  right  of  rescinding  the  con-      [*503] 
tract  if  the  title  should  prove  defective.{r) 

In  two  cases  above  referred  io,{s)  where  the  vendor's 
title  was  only  contingently  defective,  it  was  held,  that  the 
purchaser  might  take  the  estate  with  an  indemnity ;  but 
it  has  been  settled,  by  subsequent  decisions,  that  an  in- 
demnity will  not  be  enforced  against  either  party,(/)  un- 
less it  be  provided  for  by  special  agreement.(w) 

And  matters  which  would  not  be  considered  fit  subjects 
for  compensation  as  against  a  purchaser,  may  entitle  him 
to  an  abatement  of  purchase-money  if  he  elect  to  take  the 
estate ;  e.  g.,  the  existence  of  mining  rights,(ir)  or  rights 

(q)  Graham  v.  Oliver ^  3  Beav.  see  p.  128 ;  and  see  Neale  v.  Mackenzie^ 
1  Keen,  471. 

(r)  Nelthorpe  v.  HolgaU,  1  Coll.  203. 

(5)  Dale  V.  LisUr,  cited  16  Ves.  7 ;  MlUigan  v.  Cooke,  16  Ves.  1. 

it)  BalTfUfnno  v.  L/ii7rUey,  1  Ves.  &  B.  224 ;  Paton  v.  Brebner,  1  Bli.  42, 
66 ;  AyUU  v.  Ashton,  1  Myl.  &  C.  105 ;  NouaiUe  v.  FligU,  7  Beav.  521 ; 
Rldgway  V.  Gray,  1  Mac.  &  G.  109,  111. 

(it)  Walker  v.  Banui,  3  Mad.  2-47 ;  AykU  v.  Ashton,  1  Myl.  &  C.  104. 

(it)  Seaman  v.  Vaiodrey,  16  Ves.  390. 


the  contract,  by  the  tenant  for  life  alone.  But  such  sales,  where  the  settle- 
ment is  concealed,  deserved  no  favor,  for  there  is  no  mutuality ;  the  trus- 
tees, by  their  election,  may  force  the  purchaser  to  complete,  although  he 
cannot  compel  them  to  join,  and  they  are  too  frequently  mere  instruments 
in  the  hands  of  the  tenant  for  life  who  procures  them  to  concur  in  the  sale 
or  reject  it,  just  as  best  suits  his  own  views.  If,  in  a  case  of  this  nature, 
the  purchaser,  on  the  faith  of  the  agreement,  puts  himself  in  a  situation 
from  which  he  cannot  extricate  himself,  and  is  therefore  willing  to  fore- 
go a  part  of  his  agreement,  that  is  a  circumstance  to  induce  a  court  of 
equity  to  give  relief." 
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ch.  xYiif .  of  common  over  the  estate,(i:)  or  the  want  of  a  road  which 

the  vendor  had  agreed  but  was  unable  to  make.(y) 
Rjj^t^^  If,  however,  the  purchaser,  at  the  time  of  entering  into 
iSiiM^T  *^®  contract,  be  aware  of  the  existence  of  the  outstanding 
JJShtSSie  interest,  or  that  the  vendor  is  agreeing  for  more  than  he 
ofthe  do-  ^^^^  gj^^^  ^^  abatement  of  purchase-money  will,  it  is  con- 
ceived, be  allowed.(2;) 
orbTpunfai      And  whcrc  a  plaintiff  had  obtained  an  agreement  for 

mitreprefteo* 

taijM.  an  exchange  with  immediate  possession,  under  a  fal^ 
representation  to  the  defendant  that  the  tenants  of  the 
latter  would  accede  to  the  arrangement,  he  was  not  al- 
lowed to  claim  specific  performance  subject  to  the  tenant's 

r*504]     »»to«s^(«Xl] 

Vendor  bow      *It  may  occasionally  happen,  that  the  vendor's  interest 

make  good    IS  fouud  to  excccd  that  which  he  contracted  to  sell,  in 

iDierMi  cos* 

TfSnSt^  which  case  he  must,  as  a  general  rule,  make  good  the 
ShSJSl^  latter  to  the  best  of  his  ability ;  for  instance,  where  a 
vendor,  in  fact,  seized  in  fee,  contracted  to  sell  the  estate 
as  copyhold,  stating  it  to  be  equal  in  value  to  freehold,  it 
was  held  that  he  ought  (but  for  other  grounds  of  defence, 
lo  have  conveyed  the  freehold  ;(&)  it  has,  however,  been 

(x)  Sug.  353. 

(y)  Peacock  v.  Penson,  11  Beav.  355, 

(r)  See  Lawrenstm  y.  BuOer,  1  Sch.  &  Lef.  13,  19 ;  Harnetl  v.  YriU- 
ing,  3  Sch.  &  Lef.  549,  560 ;  NeUhorpe  v.  HolgaU,  1  Coll.  203, 215. 
(a)  CUrmont  v.  7\uburgk,  1  Jac.  &  W.  112. 
lb)  Tipimi^  7.  Morriee,  2  Bro.  C.  C.  see  331. 

[1]  If  there  have  been  misrepreseDtation  on  the  part  of  the  parcha^er, 
he  cannot  insist  upon  having  the  estate,  although  he  is  willing  to  take 
subject  to  the  outstanding  interests.  This  is  the  case  of  CUmumi  y.  7ks- 
burgk,  which  is  cited  in  the  text.  Upon  a  treaty  for  an  exchange,  Cler- 
mont informed  Tasbargh  that  the  tenants  of  the  latter  were  agreeable  to 
the  exchange,  and  thereupon  the  agreement  was  made  which  stipulated 
for  possession  on  both  sides.  It  appeared,  upon  bill  filed  by  Clermont, 
that  the  tenants  had  not  consented.  The  bill  sought  that  Tasburgh  sbooU 
buy  out  his  tenants,  or  that  the  value  should  be  proportionally  reduced. 
The  opinion  of  the  court  being  against  the  plaintiff,  he  offered  to  waive 
the  part  of  the  contract  which  stipulated  for  possession,  and  not  to  require 
nhe  tenants  to  be  bought  out  But  this  was  denied  to  him,  because  as  the 
contract  was  obtained  by  misrepresentation,  it -was  yoid  both  at  law  and 
in  equity.  When  an  agreement  is  obtained  by  fraud,  the  effect  is  not  lo 
cut  it  down  or  modify  it  only,  but  it  vitiates  it  in  i&io,  and  the  party  who 
has  been  drawn  in  is  totally  absolved  from  obligation. 
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held,  that  on  an  agreement  to  assign  a  lease,  equity  can-  ^-  ^^'"' 
iiot  decree  an  underlease,  although  the  assignment  would 
induce  a  forfeiture,  since  the  vendor's  motive  to  the  as- 
signment may  have  been  to  escape  the  rent  and  cove- 
nants ;(c)  but  the  defence,  as  Sir  E.  Sugden  remarks,  is 
one  which  could  seldom  be  set  up  by  a  vendor.(«I) 

If  the  purchaser  be  unwilling  to  complete  with  an  abate-  J[,^\^* 
ment,  he  may  resist  specific  performance  bn  the  ground  S*I^hjI2/** 
of  the  tenure  of  the  property,  or  of  a  material  part  of  it,  &i",J2^" 
varying  from  that  to  which  he  is  entitled  under  the  con-  ^^^^tTof 
tract ;  e.  g.^  he  will  not  be  compelled  to  take  a  term,  £JS5T 
(even  for  4000  years,)(c)[l]  or  a  copyhold,(/)  or  mere 
sheepwalks,  instead  of  a  freehold  ]{g)  or  on  the  ground  of  jViffe.*22i™ 
the  property  being  held  in  a  manner  diflferent  from  that  ™*"**'» 
which  is  expressed  or  implied  in  the  contract ;  e.  g.^  he 
will  not  be  compelled  to  take  an  assignment  of  an  under- 
lease, instead  of  an  original  lease  ;(A)  or  of  a  redeemable, 
instead  of  an  absolute  interest  ;(t)[2]  or  of  an  improved, 

{c)  Aium,  Sug.  342. 

Id)  IHd. 

(e)  Drewe  v.  Corp,  9  Yes.  368 ;  and  see  Pordyce  v.  Fnrd^  4  Bro.  C.  C. 
494  ;  see  WHgkl  v.  Howard,  1  Sim.  &  St.  190. 

(/)  Tunning  v.  Morrice,  3  Bro.  C.  C.  see  p.  331 ;  Sug.  343 ;  as  to  what 
is  included  in  the  contract,  in  the  absence  of  any  express  description,  vide 
supra,  blf  et  seq. 

(g)  Vancouver  v.  BlisSj  11  Yes.  458  j  see  p.  466. 

(A)  Sug.  341. 

(i)  Cov^lcy  V.  Burrell,  Sug.  340. 

[1]  In  this  case,  where  the  subject  of  sale  was  described  to  be  an  an- 
nuity of  so  much  payable  out  of  the  tolls  of  Waterlow  Bridge,  the  court 
considered  that  the  purchaser  would  make  some  inquiry  as  to  the  annui- 
ty ;  but  as'  the  Bridge  Act  did  not  speak  of  any  power  to  redeem  the 
annuities  to  be  granted,  arul  the  annuity  was  made  subject  to  redewpiion,  it 
was  held  that  the  contract  was  not  binding  on  the  purchaser ;  and  the 
court  was  of  opinion  that  the  sellers  should  be  strictly  bound  to  disclose 
the  real  nature  of  the  contract 

[2]  In  the  case  of  Dretoe  v.  Corp,  which  is  here  cited,  the  vendor  was  • 
entitled  to  an  absolute  term  of  four  thousand  years  in  the  estate,  and  also, 
to  a  mortgage  of  the  reversion  in  fee,  which  was  forfeited,  but  not  fore- 
closed. It  was  decided  that  the  purchaser  who  had  contracted  for  a  fee, 
was  not  bound  to  take  the  term  of  years.  Nor  was  he  compelled  to  take 
the  title  on  the  ground  of  the  vendor  having  a  forfeited  mortgage  in  fee 
of  the  reversion,  although  it  was  evidently  highly  improbable  that  any 
one  would  ever  willingly  redeem  a  reversion  expectant  upon  an  absolute 
term  of  four  thousand  years. 
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"^  ^^^^™-  instead  of  a  ground  rent  ]{k)[3]  or  on  the  ground  of  w> 
or  no  titto  is  title  beins  shown  to  that  extent  of  interest  which  he  con- 

diovn  to  the  ^ 

S^tmTL  ^^^^^  f^^ '  ^'  ffn  *^^  cannot  be  compelled  to  take,  instead 
MconiiMMd  of  an  estate  in  possession,  a  reversion  expectant  on  a  life 
[*505]  estate,(/)  or  on  a  subsisting  lease  ]{m)  or  a  life  estate^  aad 
(subject  to  an  intervening  estate  tail,)  the  remainder  in 
•  fee,  instead  of  the  fee  simple  in  possession  ]{n)  nor,  hav- 

ing contracted  for  the  entirety,  can  he  be  compelled  U> 
take  undivided  parts  of  the  estate,(o)  even  althou^  the 
vendors  were  tenants  in  common  of  the  entirety  ;(p)  and 
the  same  decision  has  been  come  to,  where  on  a  contract 
for  two-sevenths  of  an  estate,  a  title  could  only  be  made 
to  one-seventh  ]{q)  nor  can  he,  on  the  purchase  of  a  lease- 
hold interest,  be  compelled  to  accept  a  term  ^  considerably 
less  "(r)  than  that  contracted  for ;  e.  g^  a  term  for  six 
« jjj^irtto^  instead  of  sixteen  years  ;(*)[i]  or  on  the  ground  of  no 
M^^^    title  being  shown  to  a  material  part  of  the  estate ;  such 


Mtaia 


(i)  SUwaHY,  AiUstan,  1  Mer.  26. 

(0  CoUier  v.  Jenkins,  Yoa.  295. 

(m)  Bug.  346. 

In)  Sag.  349. 

(o)  DaUnf  v.  PvUen,  3  Sim.  29 ;  affirmed,  1  Rnss.  &  Bf .  296. 

(rt  AU,'Gen.  v.  Day,  I  Ves.  218, 224. 

(q)  Roffey  v.  SkaUcross,  4  Mad.  227. 

(r)  Sug.  341. 

(5)  Long  V.  FUUker,  2  Eq.  Ca.  Abr.  5. 

[3]  In  this  case,  where  a  lease  at  rack-rent,  was  described  as  oae  af  a 
ground  rent,  Lord  Eldcm  treated  the  case  jnst  as  if  there  had  been  no  soch 
condition.    The  subject  of  the  contract  he  obeerred,  did  not  answer  the  1 

vendor's  description  of  it,  and  that  in  a  point  so  material  as  to  exdade 
the  doctrine  of  compensation,  which  ought  never  to  be  applied  to  a  case 
like  the  present.  He  refused  an  injunction ;  and  added,  that  evea  if  a 
court  of  law  should  judge  otherwise,  as  to  the  representation,  he  should 
have  great  difficulty  in  decreeing  a  specific  peiformance,  where  te  des- 
cription was,  at  the  best,  of  so  ambiguous  a  nature,  that  it  could  not,  with 
certainty,  be  known  what  it  was  that  the  purchaser  imagined  himself  to 
be  contracting  for.  ' 

[1]  In  this  case,  A.  pretending  that  he  had  a  term  of  sixteen  years  to 
come  in  a  house,  agreed  to  sell  it  to  B.,  and  B.  paid  10(U.  part  of  the  coa- 
sideration  money  down.    B.  entered,  but  finding  that  A.  had  only  a  term  i 

of  six  years  in  the  house,  brought  his  bill  to  have  an  account,  his  voaatsf 
refunded,  and  the  bargain  set  aside ;  and  accordingly,  B.  was  decreed  to 
account  for  the  profits,  and  the  consideration  money  to  be  refunded,  and 
B.  upon  his  own  account,  to  have  tenant  allowances  made  him. 
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materiality  consisting,  either  in  the  proportion  which  such  ch-  ^cvm. 
part  bears  to  the  entirety,  or  on  its  being  important  with 
regard  to  the  enjoyment  of  the  residue,  or  as  possessing 
an  adventitious  value  in  the  estimation  of  the  purcha- 
ser ]{t)  e.  g.j  "  a  purchaser  cannot  be  compelled  to  take 
compensation  for  a  large  portion  of  the  estate  ;"(u)  nor, 
having  entered  into  a  single  contract  for  two  estates,  could 
he  probably  be  compelled  to  take  one  without  the  other  \{w) 
although  the  estate  with  the  defective  title  were  let  upon 
and  sold  subject  to  fee  farm  grant  at  a  large  rent  ;(ir)[2] 
so  where,  on  the  purchase  of  a  mansion  and  700  acres, 
the  title  to  12  acres  proved  defective,  such  12  acres  being 
opposite  the  park  gate  and  containing  brick  earth,  which 
rendered  it  probable  that  *they  might  be  built  upon,  the  ["5061 
purchaser  was  held  free  ;(y)  so  also  where,  on  the  pur- 
chase of  a  wharf  and  jetty,  no  title  could  be  made  to  the 
jetty  ]{z)  or  on  the  ground  of  the  existence  of  incum-  <>'  ^h«w  «». 
brances  or  liabilities  which  would  interfere  with  the  en-  ®'i*^*L*Mf 

oxiat  wnicb 

(0  See  1  Mad.  167. 

(t*)  Sug.  359. 

(w)  See  Prejidergast  v.  Eyre,  2  Hqg.  81. 

Ix)  Sec  iS?.  C,  p.  94;  Sug.  358.  ^ 

(y)  KnaUhbvU  y.  Qrueber,  1  Mad.  153 ;  3  Mer.  124,  see  141 ;  and  see 
2  Myl.  6b  K.  728. 

{z)  Peers  v.  Lamberty  7  Beav.  546 ;  and  see  Sug.  357,  for  references  to 
other  cases  in  which  some  earlier  decisions  of  a  contrary  tendency  have 
been  disapproved  of. 

[2]  In  the  case  here  referred  to,  lands  containing  seven  hundred  acres 
were  put  up  to  sale  as  land  subject  to  a  fee  farm  grant  of  100/.  per  annum, 
whereas  the  seller's  title  was  to  a  fee  farm  rent  of  tkat  amount,  issuing  out 
of  those  lands,  and  it  was  contended  that  the  sale  b^ing  of  land  subject  to 
a  fee  farm  grant,  it  was  to  be  considered  as  a  rent  charge  chargeable  on 
the  other  lands  sold,  and  that  the  purchaser  ought  to  be  compelled  to  ac- 
cept compensation.  The  argument  proves  how  impossible  it  was  to 
maintain  the  claim.  For  the  purchaser  bought  the  lands  subject  to  a  rent 
charge,  and  the  seller  had  not  got  them,  but  had  a  roit  charge  issuing 
out  of  them.  There  was,  therefore,  no  charge  to  throw  upon  the  other 
lands ;  but  the  question  simply  was,  whether  a  man  having  purchased  a 
fee  simple  estate,  subject  to  a  perpetual  rent  charge,  instead  of  the  estate  ' 

itself;  and,  of  course,  it  was  held  that  he  could  not.    The  lands  were  ad- 
joining to  other  property  belonging  to  the  purchaser,  and  he  desired  to  ^ 
possess  them,  but  without  that  circunustance,  he  had  a  clear  right  to 
rescind  the  sale. 
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!l  joyment  of  the  estate  ;  e,  g.j  liabilities  to  tithe,  (if  the  es- 
taen1o*ir***  *ate  is  sold  as  tithe  free  or  subject  to  a  modus  or  com- 
"*"'*         muted  rent  charge,)(a)  to  rights  of  miniDg,(6)  common,(c) 
or  waterway  with  power  of  entry  for  the  purpose  of  mak- 
ing, opening,  or  cleansing  water-courses,  or  to  rights  of 
entry  for  making  reservoirs,  or  of  planting  ladders  for  the 
repair  of  adjoining  houses,({2)  or  to  a  right  of  sporting.(e) 
or  to  the  repairs  of  the  chancel  of  a  church,(/)  or  to  quit 
rents  or  rent-charges,  if  of  a  large  amount,(g')  have  been 
held  to  be  defects  which  do  not  admit  of  compensation, 
or  nuitten     Upou  a  similar  principle,  it  has  been  held,  at  law,  that  a 
incnsMihe  purchaser  having  contracted  for  the  assignment  of  a  sub- 
iiabiii?  of   sisting  Icaso,  cannot  be  required  to  accept  a  new  lease  as 
^^^**^^'        original  lessee ;  his  liability  being  greater  under  the  leass 
['507]      than  it  would  be  under  the  assignment  ;(A)  *so  where,  on 
the  purchase  of  leaseholds,  the  lease  was  found  to  con- 
tain covenants  to  build  additional  houses,  and  to  deliver 
them  up  at  the  end  of  the  term,  and  the  houses  had  not 
been  built,  but  the  covenant  to  build  had  been  waived,  it 
was  held  that  the  liability  under  the  covenant  to  deliver 
up  at  the  end  of  the  term  was  a  suflScient  defence  to  the 
suit,  although  such  liability  might  have  been  escaped  by 

(a)  Ker  v.  Oobery,  Sag.  366 ;  Sinks  v.  Lord  Rokeby,  2  Sw.  222.  The 
question  of  tithe  free  or  not,  has  been  said  to  be  a  question  of  fact  and 
not  of  title  ;  Smith  y.  Lioyd,  2  Sw.  224,  n.  ud  qu.,  whether  this  statement, 
although  theoretically  accurate,  is  correct  for  practical  purposes.  Free- 
dom from  the  tithe  is  a  fact  which  does  not  relate  to  the  {^ysical  condi- 
tion of  the  property,  and  must,  nevertheless,  be  proyed  by  the  vendor  be- 
fore he  can  be  said  to  have  shown  a  good  title  to  the  estate  as  described  in 
the  contract 

{b)  See  Seaman  v.  Vawdrey,  16  Yes.  390 ;  Sng.  353. 

(c)  Ibid.     • 

{d)  S^e  Shackkton'v.  Suidiff,  1  De  6.  dt  S.  609,  where  only  about  four 
and  a  half  out  of  thirty  acres  contracted  ibr  were  subject  to  the  ease- 
ments. 

(e)  Sug.  352 ;  see  SumeU  v.  Brown,  1  Jac.  &  W.  179. 

(/)  FbrUMow  v.  Shirley,  cited  2  Sw.  223. 

(}r)  Portman  v.  AftU,  1  Russ.  &  M.  696. 

(A)  Mason  v.  Carder ,  2  Marsh.  332 ;  see  Sug.  341,  where  the  case  seems 
to  be  cited  doubtfully. 
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assigning  the  term  to  a  pauper  even  only  a  day  before  its  ^-  ^^"^' 
termination.(i)[l] 

Where  only  part  of  an  estate  is  affected  by  a  liability  2-*®»«'  ^^ 
which,  if  affecting  the  entirety,  would  enable  the  pur-  Lrt^Sf^'Jfe 
chaser  to  resist  specific  performance,  the  purchaser's  right  ^^p^^j- 
to  avoid  the  contract  would  seem  to  depend  upon  whether 
the  part  so  affected  is  material  to  the  enjoyment  of  the  re- 
sidue. 

Where,  on  the  purchase  of  several  lots  by  the  same  per-  Defect  in  u. 

tl6  to  one  of 

son',  the  title  to  oae  or  more  proves  defective,  this  may  or  jewai  tow, 
may  not,  according  to  circumstances,  be  a  ground  for  the  ^^^^  ^  jj; 
purchaser's  resisting  specific  performance  in  respect  of  the  »»*»*»«  to* 
remaining  lots:  an  express  agreement  that  the  purchaser 
shall  not  take  any  unless  he  can  have  all,  will  be  suffi- 
cient to  blend  the  whole  into  one  contract :  '*  but  the  same 
complication  may  be  effected,  or  rather  evidenced,  without 
any  such  agreement.    It  is  a  question  of  circumstances : 
the  lots  may  be  connected  from  their  nature  ;  it  may  be 
shown  that  the  purchase  of  the  one  was  made  with  re- 
ference to  the  other.    A  mere  suggestion  by  the  party— 
a  mere  statement  of  his  inclination  or  fancy — will  not  be 
sufficient :  nor  may  the  proof  of  anything  of  a  private  na- 
ture, not  known  to  the  vendor,  suffice:  but  where,  upon 
matters  known  to  both  parties,  he  can  ground  his  proof 
that  the  one  transaction  was  dependent  on  the  other,  he 
complicates  the   two,  so  as  to  make  the  contract  one, 
although  there  may  have  *been  no  express  statement  that      [*508] 
he  was  to  take  none  if  he  might  not  have  all."(A:) 

(i)  NouaiOe  v.  Plight,  7  Beav.  521. 

{k)  Per  Lord  Brougham,  Casamajar  v.  Strode,  2  Myl.  &  K.,  see  judg- 
ment, p.  725 ;  Poole  y.  Skergold,  2  Bro.  C.  C.  1 16 ;  Lord  Eldon's  remarks  in 
Drewe  v.  Hanson,  6  Ves.  675,  as  stated  Sug.  363.  * 

[1]  It  may  be  observed  that  in  every  case  where  an  agreement  would  be 
in  part  executed  in  favor  of  a  vendor,  there  is  much  greater  reason  to  afibrd 
the  aid  of  the  court  at  the  suit  of  the  purchaser,  if  he  be  desirous  of  taking 
the  part  or  interest  to  which  a  title  can  be  made.  And  a  purchaser  may,  in 
some  cases,  insist  on  having  the  part  of  or  interest  in  an  estate* to  which  a 
title  is  produced,  although  the  vendor  could  not  compel  hiqn  to  purchase  it ; 
it  is  true  generally,  hut  not  universally,  that  a  purchaser  may  take  what  he 
can  get  with  compensation  for  what  he  cannot  have.  *' 
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ch.  xvm.      ^  purchaser  will  lose  his  right  to  resist  specific  per- 
ftSS**'how  formance  on  the  ground  of  the  estate  being  of  a  different 
dSm^.  ^^'  tenure,(i)  or  subject  to  a  liability  affecting  its  beneficial 
enjoyment,  {e,  g,j  a  right  of  sporting,)(m)  or  of  there  be- 
ing no  title  to  a  material  part  of  it,(n)  or  of  a  variation 
from  the  description  in  the  particularS;(o)  if,  after  having 
become  acquainted  with  the  defect,  he,  without  insisting 
thereon,  proceed  in  the  treaty  ;(p)  or,  afortiorij  take  pos- 
session: (9)  or  if,  although  insisting  on  the  objection,  he 
take  possession  and  endeavor  to  prevent  the  vendor  from 
removing  the  defect.(r) 
Defects  in  u.      And  a  purchascr  has  not  been  allowed  to  resist  specific 
are  not  avail,  performance,  on  the  ground  that  the  estate  having  been 
foncc  to  par-  gold  with  what  was  represented  in  general  terms  as  an 
limited  right  UD^i'^it^d  ^ight  of  commou,  the  same  proved  to  be  a  right 
ofconunon:  of  commou  ouly  for  sheep; (5)  or,  on  the  ground  of  the 
JSSorSeSt  estate  being  subject  to  quit-rents  or  rent-charges  of  small 
^r^b9]  amount.(f)[l] 

titiiL-when      So,  where,  on  the  sale  of  140  acres,  the  particulars 
from  tiiiM     *stated  that  about  32  acres  were  tithe  free,  and  no  evi- 

(l)  Fardyce  v.  Ford,  4  Bro.  C.  C.  494. 

(»)  Bumell  V.  Brovm,  1  Jac.  &  W.  168. 

(n)  See  Drewe  v.  Hanson^  6  Ves.  679. 

(o)  Dyer  v,  Hargrave,  10  Ves.  505,  508. 

Ip)  4  Bro.  C.  C.  498 ;  6  Ves.  679 ;  10  Ves.  508. 

(y)  1  Jac.  &  W.  168. 

(r)  See  Calcraft  v.  Roebuck,  1  Ves.  jun.  221. 

(s)  Howland  v.  Norris,  1  Cox,  59. 

(0  See  Esdaile  v.  Stephenson,  1  Sim.  dt  St.  122 ;  Port/man  v.  MUl,  1  Rubs. 
Sb  M.  696,  and  see  Sir  £.  Sugden's  remarks  (V.  &  P.  354,)  disapproring  of 
the  decision  in  Howland  v.  Norris,  ubi  supra,  that  a  tithe  rent-charge  of  14/. 
per  annum  was  a  matter  for  compensation.  It  may  be  remarked,  that  in 
the  absence  of  any  statement  on  the  subject,  the  existence  of  a  title-commu- 
tation rent-c]^rge,  or  of  tithe,  must  be  presumed,  and  is  no  objection  to  the 
title,  nor  ground  for  claiming  compensation. 

[1]  In  Esdaile  v.  Stephenson,  to  which  reference  is  here  made,  the  court 
observed  that  rent  charges  were  not  incidents  of  tenure,  but  were  created 
by  the  voluntary  act  of  the  vendor  or  those  under  whom  he  claims ;  and, 
that  although  it  would  be  a  good  rule  that  a  purchaser  should  not  be  bound 
to  complete  his  purchase,  unless  they  were  noticed  in  the  agreement  or 
conditions  of  sale,  yet  the  habit  of  the  court  had  been,  not  to  proceed  apon 
the  distinction  between  quit-rents  and  rent  charges,  but  to  compel  the  pur- 
chaser to  complete  where  the  rent  charge  is  small. 
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dence  of  exemption  could  be  produced,  Lord  Eldon  held  ^^  ^^^^ 
tiiat  the  right  to  the  tithe  of  this  part  of  the  property  could  wm  no  patt 

°  '^  r      r       /  of  the  induce. 

not  be  considered  the  inducement  to  the  purchase;  and  °J^',j^^* 
decreed  specific  performance  with  an  abatement  :(u)  so, 
where  the  purchaser's  agent  having  by  letter  agreed  to 
purchase  an  estate,  consisting  of  a  house  and  19  acres  of 
land,  twelve  of  which  were  occupied  by  the  house)  offices, 
garden,  and  pleasure  grounds ;  no  mention  being  made 
of  tithes ;  and,  on  a  more  formal  contract  being  prepared 
the  great  tithes  were  inserted  by  the  purchaser's  solicitor, 
but  without  any  increase  of  price,  or  further  treaty  on  the 
subject,  and  no  title  could  be  made  to  the  tithes.  Sir  J. 
Leach  held  that  the  tithe  could  have  formed  no  part  of 
the  inducement  to  the  contract,  and  decreed  specific  per- 
formance with  an  abatement;  (the  same  having  been 
offered  by  the  vendor.)(t(?) 

Upon  the  last  case,  we  may  remark,  that  the  purcha- 
^s  agent  appears  to  have  actually  entered  by  letter  into 
a  binding  agreement  to  purchase  subject  to  the  tithe :  as 
tothe  case  before  Lord  Eldon,  the  decision  ought  scarcely 
to  be  considered  to  establish  any  general  rule  ;  the  par- 
ticulars represented  32  acres,  or  thereabouts,  to  be  free 
from  tithe  generally,  both  small  and  great ;  and  it  is  ob- 
vious that  a  purchaser  buying  an  estate  of  140  acres,  say 
with  an  intention  of  building  a  residence  on  the  land,  and 

m 

lading  out  gardens,  &c.,  might  deem  it  of  material  im- 
portance that  even  a  very  small  part  of  the  estate  should 
be  free  from  a  liability  to  the  payment  of  tithe  in  kind. 

So,  the  circumstance  of  the  estate  being  subject  to  a  existence  or 
footway  over  and  round  it,  has  been  held  to  be  no  defence 
to  a  suit  for  specific  performance,  its  existence  being  pa- 
tent, and  the  purchaser  having  made  no  inquiry  on  the 
'subject  5(2;)  but  the  decision  has  not  been  generally  ap-  [•610] 
proved  ;(y)  and  the  courts  would  probably,  upon  slight 
groimds,  come  to  a  different  decision  in  any  case  where 

(u)  BinJcs  y.  Lord  Rokeby,  2  Sw.  223. 

(10)  Smitk  y.  Tolcher,  4  Russ.  302. 

{x)  Oldfield  or  BouoUsr.  Round,  b  Yes.  508. 

(y)  See  Sag.  377 ;  but  see  also  con^a^  Martin  v.  Cotter,  3  Jo.  dt  L.  506. 
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^  *^"''  an  estate  was  subject  to  a  right  of  way  which  materially 

affected  its  enjoyment 
sch.  Matten      As  to  the  5th  of  the  above  beads. — ^The  amount  of  the 
the  coande.  Consideration  to  be  paid  may  be  a  ground  of  defence  by 
either  party :  and,  its  inadequacy  or  excess  will,  of  course, 
be  determined  with  reference  to  matters  as  existing  at  die 
date  of  the  contract,  irrespectively  of  subsequent  events.(z) 
inademMcj  loadcquacy  of  consideration  is  not,  howeveri  a  defence 
▼n^r'a  d»-  available  to  the  vendor  of  an  estate  in  possession,(a)  un- 
less it  can  be  shown  to  have  originated  in  fraud,  surprise, 
or  misrepresentation,  (whether  wilful  or  not,)(6]  or  impro- 
per concealment  on  the  part  of  the  purchaser,(c)  or  in  ad- 
Vantage  taken  of  the  distress  of  the  vendor,((Q  or,  accord- 
ing to  Lord  Eldon,  ^  unless  the  inadequacy  of  price  is 
such  as  shocks  the  conscience,  and  amounts  in  itself  to 
conclusive  and  decisive  evidence  of  fraud  in  the  transac- 
tion f{e)  but  this  dictum  would  probably,  at  the  present 
day,  be  hardly  sustained  in  its  full  extent.(/)[l] 

(z)  SeeSug.SlOj  Poafe v. S*er^oW, 2 Bro. C.C.I  18, 119;  CeiesY.TYt- 
catMek,  9  Yes.  246 ;  supra,  357. 

(a)  Coies  V.  TneatkU,  9  Ves. 246 ;  Burrawes  v.  Lock,  10  Ves.  470;  Lifw- 
tker  Y.  Ltfwtker,  13  Yes.  103 ;  BoreU  y.  Dann,  2  Ha.  450. 

(b)  1  Mad.  81 ;  Brealey  y.  Collins,  Yoa.  317;  and  see  next  note. 

(c)  See  cases  cited  in  note  (a ;)  also  White  y.  Davutn^  7  Yes.  30 ;  West- 
em  y.  Russell,  3  Yes.  &  B.  187 ;  Deane  y.  Rastron,  1  AnsL  64 ;  Cadman  y. 
Bomer,  18  Yes.  10 ;  Turner  y.  Harvey,  Jac.  169 ;  WaU  r.  StfMs,  1  Mad. 
80 ;  Sag.  312;  and  see  Ch.  HI.  supra. 

{d)  See  MarHn  v.  MUckdl,  2  Jac.  &  W.  413, 423 ;  et  vide  supra,  353. 

(e)  9  Yes.  246 ;  and  see  Jac.  S82. 

(/)  See  Sag.  314,  n. ;  see  Vigers  y.  Pike,  8  CI.  A  Fin.,  p.  645. 

[1]  On  this  subject,  Mr.  Story  (1  Story's  Eq.  Plead.,  s.  244,  etseq.,)  re- 
marks :  '^  Mere  inadequacy  of  price,  or  any  other  inequality  in  the  bar- 
gain, is  not,  howeyer,  to  be  understood  as  constituting,  per  se,  a  ground  lo 
ayoid  a  bargain  in  equity.  For,  courts  of  equity,  as  well  as  courts  of 
law,  act  upon  the  ground  that  eyery  person  who  is  not,  from  his  peculiar 
condition  or  circumstances,  under  disability,  is  entitled  to  dispose  of  his 
property  in  such  manner  and  upon  such  terms  as  he  chooses ;  and  whether 
his  bargains  are  wise  and  discreet,  or  profitable  or  unprofitable,  or  other- 
wise, are  considerations  not  for  courts  of  justice,  but  for  the  party  himself 
to  deliberate  upon.  Inadequacy  of  consideration  is  not  then,  of  itself,  a 
distinct  principle  of  relief  in  equity.  The  common  law  knows  no  such 
principle.  The  consideration,  be  it  more  or  less,  supports  the  coniract 
Common  sense  knows  no  such  principle.    The  yalae  of  a  thing  is  what 
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The  fact  of  the  sale  being  by  auction,  of  course,  much  ^^^^^i- 
increases  the  difficulty  of  showing  fraudulent  inadequa-  saie  by  auo 
*cy  ;(g')[l]  and  the  fact  of  neither  party  being  aware  of  the  [*5 1 1] 
value  of  the  estate  at  the  time  of  the  contract,  seems  to  wn^tS^ 
render  such  a  defence  inpracticable ;  as  in  a  case  where 
a  person  sold,  for  what  proved  to  be  one-tenth  only  of  its 

(g)  FF^tto  V.  Dairum,  7  Yes.  30, 35 ;  Ez  parte  Latham,  iHdy  25,  u.\  Bar- 
reU  V.  Danfij  2  Ha.  450 ;  supra,  357,  n.  (c.) 

it  will  produce ;  and  it  admits  of  no  precise  standard.  It  mnst  be,  in  its 
mature,  fluctuating ;  and  will  depend  upon  ten  thousand  different  circum- 
stances. One  man,  in  the  disposal  of  his  property,  may  sell  it  for  less 
than  another  would.  He  may  sell  it  under  a  pressure  of  circumstances, 
which  may  induce  him  to  part  with  it  at  a  particular  time.  If  courts  of 
equity  were  to  unravel  all  these  transactions,  they  would  throw  every 
thing  into  confusion,  and  set  afloat  the  contracts  of  mankind.  Such  a 
consequence  would,  of  itself,  be  sufficient  to  show  the  inconvenience  and 
imprattticability,  if  not  the  injustice  of  adopting  the  doctrine  that  mere 
inadequacy  of  consideration  should  form  a  distinct  ground  for  relief. 
Still,  however,  there  may  be  such  an  unconscionableness  or  inadequacy 
in  a  bargain,  as  to  demonstrate  some  gross  imposition,  or  some  undue 
influence ;  and,  in  such  cases,  courts  of  equity  ought  to  interfere  upon  the 
satisfactory  ground  of  fraod.  But  then,  such  imconscionableness,  or  such 
inadequacy  should  be  made  out  as  would  shock  the  conscience,  and 
amount,  in  itself^  to  conclusive  and  decisive  evidence  of  fraud.  And, 
'  where  there  are  other  ingredients  in  the  case,  of  a  suspicious  nature,  or 
peculiar  relations  between  the  parties,  gross  inadequacy  of  price,  must 
necessarily  furnish  the  most  vehement  presumption  of  fraud.  The  diffi- 
culty of  adopting  any  other  rule  which  would  not,  in  the  common  inter- 
course and  business  of  life,  be  found  productive  of  serious  inconvenience, 
and  endless  litigation,  is  conceded  by  civilians  and  publicists ;  and,  for 
the  most  part,  they  seem  silently  to  abandon  cases  of  inadequacy  in  bar-  ' 

gains  where  there  is  no  fraud,  to  the  forum  of  conscience,  morals,  and 
religion."  See  Butier  v.  HaskeU,  4  Des.  651, 678 ;  Osgood  v.  FrwnkUn,  2 
Johns.  Ch.  Rep.  1 ;  lb.  23 ;  Qregor  v.  Duncan,  S  Des.  636 ;  Livingston  v. 
Byrne,  on  appeal,  1  John.  Rep.  555. 

[1]  In  the  case  of  White  v.  Damon,  which  is  here  cited,  although  the 
estate  was  sold  by  auction,  the  bill  was  dismissed  merely  on  account  of 
the  inadequate  price  given  for  the  estate ;  viz.,  1202.,  and  it  was  worth 
2000«. ;  but,  on  a  re-hearing  before  Lord  Eldon,  although  the  decree  was 
affirmed  upon  a  difierent  ground,  yet  he  said  he  was  inclined  to  say  that 
a  sale  by  auction— there  being  no  fraud,  surprise,  etc.— cannot  be  set 
aside  for  mere  inadequacy  of  value.  It  would  be  very  difficult,  he  said, 
to  sustain  sales  by  auction,  if  the  court  would  not  specifically  perform  the 
agreements. 


611 


AS  TO  SPECIFIC  PERFORMANCE. 


Ch.  XVIII. 


Coraideri* 
tion  uncer- 
tain in 
ainouni— 
whether 
question  of 
inadequacj 
fa  therebj 
excluded. 


real  value,  the  allotment  to  which  he  might  be  entitled 

» 

under  an  expected  inclosure  award.(A) 

It  is  laid  down  by  Sir  E.  Sugden  ;(i)[2]  that  "  if  an 
uncertain  consideration  (as  a  life  annuity)  be  given  for  an 
estate  and  the  contract  be  executory,  equity,  it  seems,  will 
enter  into  the  adequacy  of  the  consideration."  Hoi^ever, 
in  a  case(A:)  before  Sir  J.  Wigram^  V.  C,  his  honor,  in 
deciding  that  an  inadequacy  of  seven  or  eight  per  cent, 
was  insufficient  as  a  defence,  made  observations  indica- 
ting a  doubt  whether  the  older  cases  are  to  be  regarded 
as  authorities ;  they  having  been  decided  before  the  mo* 
dern  rule  of  treating  inadequacy  of  price  in  contracts  for 
the  purchase  of  interests  in  possession  as  nothing  more 
than  an  ingredient  in  evidence,  was  perfectly  established: 
at  any  rate  the  circumstance  of  the  contingency  having 
turned  out  unfavorably  to  the  vendor,  is  no  ground  of 
defence.(/) 

But  although  in  sales  of  property  in  consideration  of  a 
life  annuity,  the  court  will  decree  specific  performance 
notwithstanding  the  death  of  the  annuitant,  it  will  inquire 
with  some  jealousy  as  to  the  fairness  of  the  transaction, 


(A)  Anon,  cited  6  Ves.  24 ;  and  see  Knight  y.  Majorihdnin,  11  BeaT.  323*, 
affirmed,  2  Mac.  &,  G.  10. 

(i)  Sug.  311 ;  citing  Popey,  Roots,  1  Bro.  P.  C.  370;  MoriimerY.  Cap- 
per, 1  Bro.  C.  C.  156 ;  and  Jackson  v.  Lever,  3  Bro.  C.  C.  605. 

(Jc)  Bower  v.  Cooper,  2  Ha.  406. 

(0  Coles  y.  Trecothick,  6  Yes.  246 ;  Kenney  y.  Wexham,  6  Mad.  355. 


[2]  In  the  case  here  referred  to,  A.  contracted  with  B.  for  the  sale  of  an 
estate  to  him,  in  consideration  of  a  life  annuity ;  and  the  completion  of 
the  agreement,  was  delayed  by  the  illness  of  a  mortgagee,  'vdio  was  to 
haye  been  paid  off.  Two  days  after  the  time  mentioned  for  completiog 
the  purchase,  A.  met  with  an  accident,  and  died  within  a  few  days.  By 
the  terms  of  the  contract,  the  first  payment  of  the  ^nnaity,  became  dae, 
preyiously  to  the  death  of  A.  bat  it  was  not  paid  or  tendered.  A  bill  for 
a  specific  performance  was  dismissed. 

Sugden,  (1  Sug.  on  Yen.  p.  343,  suggests  that)  "  to  obyiate  aU  difficnlty, 
for  the  life  of  the  yendor,  to  expressly  declare,  that  the  death  of  the  yea- 
dor,  preyiously  to  the  completion  of  the  contract,  shall  not  pat  an  end  to 
it,  although  a  payment  of  the  annuity  shall  not  haye  become  doe,  or 
haying  become  doe,  shall  not  haye  been  made  or  tendered ;  but  that  on 
the  contrary,  the  purchaser  shall  be  entitled  to  a  conyeyimce  on  pajrment 
of  a  proportionate  part  of  the  annuity,  up  to  the  death  of  the  vendor." 
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require  a  clear  case  for  specific  performance  under  such  ^-  ^^'" 
circumstances.(m) 

*We  have  already  considered(n)  those  cases  in  which      r*512] 
the  court  has,  upon  the  mere  ground  of  inadequacy  of  in  8^17' 
consideration,  set  aside  sales  of  reversionary  interests,  imonnB. 
even  after  the  conveyance  has  been  executed  :  these  cases, 
of  course,  are,  a  fortiori,  authorities  in  favor  of  a  defend- 
ant resisting  specific  performance.    A  degree  of  inade- 
quacy which  might  be  insufficient  to  induce  the  court  to 
interfere  and  set  aside  an  executed  contract,  would,  it  is 
conceived,  be  a  valid  defence  in  such  suit:(o)[l]  especi- 
ally if  the  contract  has  not  been  acted  on  or  attempted  to 
be  enforced  until  the  reversion  has  fallen  into  posses- . 
sion.(p) 

We  have  already  seen  that  where  the  estate  is  sold  for  Fajian  or 

coniingant 

(ni)  Per  Lord  Cottenham,  C,  in  Dairies  v.  Cooper ^  5  Myl.  &  C.  279. 
(n)  Supra^ddQ^etseq. 

lo)  See  Sug.  312, 314 ;  RyU  v.  SioindeUs,  M'Clel.  519  j  Playford  v.  Play- 
ford,  4  Ha.  546 ;  Vigers  v.  Pike,  8  CI.  &,  Fin.  645. 
(p)  Playford  y.  Playford,  ilH  supra. 

[1]  In  this  case,  a  tradesman,  for  302.  paid  at  the  time  of  the  agree- 
ment, and  570/.  further  part  of  7702.  to  be  paid  at  the  time  of  the  convey- 
ance, sold  eight-twelfUis  of  a  property  in  remainder  expectant  upon  his 
father's  death  and  2002.  were  to  be  retained  by  the  purchaser,  in  order 
that  if  he  were  abliged,  upon  the  purchase  of  the  remaining  shares,  to 
give  more  than  lOOZ.  a  piece,  he  might  reimburse  himself  the  excess,  and 
pay  the  residue  to  the  seller,  and  he  was  to  pay  interest  on  the  2002.  in  the 
meantime.  The  bill  was  filed  by  the  purchaser  for  a  specific  perform- 
ance. The  witnesses  differed  as  to  the  value ;  but  the  bill  was  dismissed, 
as  too  favorable  bargain  for  the  purchaser.  The  plaintifis  witnesses 
were  farmers  and  tradesmen,  and,  in  the  opinion  of  the  court,  they  over- 
valued the  father's  life  interest  It  was,  the  court  said,  thrown  upon  the 
plaintiff  to  make  out  a  case  of  adequacy  in  order  to  entitle  himself  to  a 
decree,  and  he  had  not  done  it  in  the  way  he  ought ;  it  was  incumbent  on 
him  to  have  a  valuation  of  the  property  made  by  a  competent  valuator, 
and  an  actuary  should  have  stated  what  was  the  valuae  of  the  father's 
life  interest,  and  what  would  have  been  a  fair  consideration  for  the  rever- 
sionary interest,  upon  a  view  of  ail  the  circumstances.  He  thought  no 
man  capable  of  dealing  prudently  for  his  own  interests  (and  the  seller's 
condition  was  represented  to  be  that  of  extreme  indigence,  ignorance, 
imbecility  of  intellect,  and  habitual  inebriety,)  could  have  acceded  to  the 
stipulation  as  to  the  2002.  by  which  it  in  fact  depended  upon  the  conduct 
of  the  vendee  of  the  estate  whether  he  should  ever  receive  more  of  the 
residue  of  the  purchase-money  or  not. 
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Q*-  ^^°'*  a  contingent  consideration,  e,  g.y  a  life  annuity,  the  occur- 
^u  g^-  rence  of  the  contingency  is,  in  general,  no  defence  to  the 
S^  ^     purchaser's  suit  for  specific  performance.(f ) 


ExcM  of  So,  on  the  other  had,  it  has  been  held  that  the  mere 
money,  oxccssive  amouut  of  the  purchase-money,  (even  although 
jjjjjjr'"  ^'  not  attributable  to  fraud,  misrepresentation,  or  conceal- 
ment on  the  part  of  the  vendor,)  is  a  defence  available  to 
a  purchaser  \{r)  and  Sir  E.  Sugden^  remarks  that  "  few 
contracts  can  be  enforced  in  equity  where  the  price  is 
unreasonable,  because  contracts  are  not  often  strictly  ob- 
served by  either  party  ;  and  if  an  unreasonable  contract 
be  not  performed  by  the  vendor,  according  to  the  letter 
in  every  respect,  equity  will  not  compel  a  perfoxmance  tn 
specie.^\s)[l] 
^S'^^SL  '^  *^  however,  submitted,  that  such  a  defence  by  a  pur- 
chaser deserves  but  little  favor  in  a  Court  of  Equity : 
there  is  a  great  difference  between  proofs  of  inadequacy 
and  of  excess  of  price.  Inadequacy  can  be  ascertained 
[*613]  by  reference  *to  an  extrinsic  standard ;  viz.,  the  general 
market  value  of  similar  property ;  and  there  is  no  diffi- 
culty in  comparing  money  with  money:  bat  the  coart 
when  required  to  pronounce  a  price  excessive,  is  called 
upon  to  do  what  it  has,  apparently,  no  satisfactory  means 
of  doing ;  viz.,  to  determine  what  represents  the  money 
value,  to  a  specified  individual,  of  a  specified  estate: 

{q)  Supra^  117,  et  vide,  511. 

(r)  Day  v.  Nevman,  cited  10  Yes.  300. 

(s)  Sug.  310. 


[1]  In  this  case,  the  estate  was  represented  on  the  one  hand,  of  the  t»- 
lae  of  nine  or  ten  thousand  pounds,  and  on  the  other  of  onlj  50001.  The 
contract  was  for  6000i. ;  and  14,000{.  at  the  death  of  a  person  aged  sixty 
five.  The  court  said  it  was  not  a  case  of  actual  fraud ;  but  it  was  in- 
sisted the  bargain  was  grossly  inadequate  *,  and  the  inadequacy  was  Teiy 
great :  it  was  impossible,  upon  the  whole  evidence,  to  make  the  estate  to 
be  worth  more  than  10,0002. :  though  the  court  ought  not  to  decreee  a  per- 
formance, yet  as  no  advantage  was  taken  of  necessity,  &c.  it  was  not 
warranted  to  decree  the  vendor  to  deliver  up  the  contract,  the  only  ineoa- 
venience  of  which  would  be,  that  an  action  would  Ue  for  damages;  aad 
both  bills  were  accordingly  dismissed.  See  Wilson  v.  JWiv,  6  Johns. 
Rep.  110;  Seymour  v.  Seymour,  6  John.  Ch.  Rep.  823;  Bugge  r.  EBis,  I 
Des.  160. 
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there  is  no  ^extrinsic  standard  by  which  such  value  can  ^-  ^^"^ 
be  certainly  determined.  The  mere  fact  of  the  contract 
having  been  entered  into  knowingly  and  bona  fide^  may, 
it  is  conceived,  be  not  unreasonably  considered  in  itself 
to  determine  the  real  value  of  the  estate,  to  the  purchaser, 
at  the  time  of  the  contract ;  whatever  may  be  its  value 
to  third  persons,  and  however  much  its  value  to  the  pur- 
chaser himself  may  have  been  altered  by  subsequent 
e  vents. (/) 

As  to  the  six  of  the  above  heads : — comprising  those  sth-con. 
grounds  of  defence  which  consist  of  matters  relating  to  tiir after  eon* 
the  conduct  of  the  plaintiff  subsequent  to  the  contract:  »d«fenM. 
these  may  be  conveniently  treated  of  with  reference  to : — 

1st.  Cases,  where  the  defence  is,  that  the  plaintiff  (whe-  luieaM  wai- 
ther  vendor  or  purchaser,  has  released,  expressly  waived,  }gj^^°' 
or  improperly  delayed  to  enforce  his  rights  under  the  con-  watracc 
tract. 

2ndly.  Cases,  where  the  defence  is,  that  the  plaintiff  ^^Jc^ 
(being  the  vendor)  has,  by  his  conduct,  in  respect  of  the 
estate,  or  towards  the  purchaser,  forfeited  his  rights  under 
the  contract. 

3rdly.  Cases,  where  the  defence  is,  that  the  plaintiff  b^oq  or 
(whether  vendor  or  purchaser)  has  already  chosen  his  J^Jh^'r 
remedy  and  obtained  satisfaction  for  the  alleged  breach  *^^^^ 
of  contract. 

*As  to  the  first  class  of  cases. — An  actual  release  by      r*6141 
deed,  or  a  mere  written  waiver  of  the  contract,  will,  of  i4it?on 
course  be  a  good  defence  in  equity  :  so  will  a  mere  parol  llfonJ^a 
waiver ;  "  but  such  a  defence  must  be  established  with 
the  greatest  clearness  and  precision ;   and  the  circum- 
stances of  waiver  and  abandonment  must  amount  to  a 
total  dissolution  of  the  contract,  placing  the  parties  in  the 
same  situation  in  which  they  stood  before  the  agreement 
was  entered  into  :"(w)  and  Sir  E.  Sugden  remarks,  that 

(t)  And  ^.  as  to  the  hardship  of  the  bargain  being  a  defence,  whether 
the  court  should  ever,  merely  on  that  ground,  decline  to  enforce  specific 
performance,  if  the  circumstances,  which  are  relied  on  as  constituting 
the  hardship,  maj  be  supposed  to  have  been  present  to  the  mind  of  the 
defendant  at  the  time  of  his  entering  into  the  contract  1 

(tt)  PffLord  Lyndhurst  in  Robinson  v.  Page.Z  Russ.  114,  119;  and 
see  Price  v.  Dyer,  17  Ves.  364. 
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^-  ^^'"-  "  the  court  will  look  at  the  evidence  with  great  jea- 
lousy i'\w)  and  has  held,  judicially,  that  there  must  be 
as  clear  evidence  of  the  waiver  as  of  the  existence  of  a 
contract.(ar)[l] 

What  delay       Wc  have  already  considered,(y)  how  far  time  is  id 

in  filing  bill,  ^  '^^ ' 

a  defence,  equity  of  the  essence  of  the  contract:  even,  however, 
where  a  clear  right  has  existed  to  enforce  the  contract 
such  right  may  be  lost  by  delay  in  resorting  to  the  court ; 
6.  g,<f  an  unexplained  delay  of  seven  years,(2r)  and,  in  an- 
other case,  of  four  years  and  eight  months,(a)  in  filing  the 
bill,  has  in  itself  been  considered  a  sufficient  answer  to 
the  suit :  where  the  bill  was  filed  within  fourteen  months 
after  a  correspondence  upon  objections  to  the  title  had 
ceased,  by  the  defendants  returning  no  answer  to  the  last 
letter  which  called  for  a  distinct  answer  and  threatened 
to  file  a  bill,  specific  performance  was  decreed ;  the  court 
observing,  that  one  could  easily  imagine  that  circumstan- 
ces might  have  happened  which  would  have  made  it 
peevish  to  file  the  bill  immediately.(6)[2]      Less  time, 

(w)  Sug.  173. 

(x)  Carolan  v.  Brabazon,  3  J.  &  L.  200 ;  as  to  the  alteration  of  an 
agreement  by  either  party,  vide  supraj  p.  106. 

(y)  Supra^  Ch.  X.,  and  as  to  a  mere  option  of  ptuchase,  vide  s^pra, 
98,  n.  (y.) 

{z)  MUvjard  v.  Earl  of  Thanet,  5  Ves.  730,  n. 

(a)  AUey  v.  Deschamps,  13  Ves.  225. 

(*)  Marquis  of  Hertford  v.  Boore^  5  Ves.  719. 


[1]  See  6  Mass.  Rep.  24  j  9  Pick.  105 ;  4  Conn.  550 ;  4  N.  H.  Rep.  191 ; 
1  N.  H.  Rep.  9;  7  Wend.  136;  2Hall  171 ;  8  John.  Rep. 392;  Zib.  590; 
8  Mass.  Rep.  146 ;  11  Wend.  30 ;  3  John.  Rep.  528 ;  14  ib,  330 ;  7  Cowen 
48 ;  Jackson  v.  Vosburgk,  7  John.  Rep.  186 ;  10  John.  336, 358 ;  6  i».  21 ; 
12  Wend.  408 ;  2  tft.  590 ;  3  John.  Rep.  528 ;  Arery  v.  Kdlog,  11  Cowa, 
Rep.  562;  Delacroix  v.  BvlkUy,  13  Wend.  71 ;  4  Conn.  Rep.  550;  5te- 
vens  V.  Cooper,  1  John.  Ch.  Rep.  429,  430 ;  BoUford  y.  Bmrr,  2  John.  Ch. 
Rep.  406 ;  Rowan  v.  LyOe,  11  Wend.  616. 

[2]  In  this  case,  upon  objections  to  title,  the  treaty  had  proceeded  for 
about  two  years,  when  the  vendor's  solicitor  wrote,  calling  for  a  distinct 
answer,  saying  that  otherwise,  he  must  be  under  the  necessity  of  filing  a 
bill.  No  answer  was  returned  to  the  letter,  nor  was  any  notice  gircn 
that  the  purchaser  considered  the  contract  as  abandoned ;  neither  had  he 
brought  any  action  for  the  deposit.  The  bill  was  filed  after  a  delay  of 
about  fourteen  months,  and  the  defendant  resisted  a  specific  performance 
on  the  ground  of  delay,  by  which  he  stated  he  had  sufieied  material  in- 
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however,  will  in  general  be  allowed  when  the  defendant  ^  ^^"^ 
has  expressly  ^refused,  than  when  he  merely  tacitly  neg- 
lects, to  perform  the  agreement :  in  cases  of  the  former 
description,  periods  of  delay,  varying  from  two  years  and 
a  half(c)  to  twelve  months,(c2)  have  been  held  sufficient 
to  bar  the  relief  :(6)  it  does  not,  however,  appear,  that  time 
will  run  against  the  plaintiff  so  long  as  the  question  of 
completion  remains  under  discussion  ;(/)  or  while  he  is 
substantially  in  possession  of  the  benefit  contracted  for  ;(§*) 
the  modern  tendency  of  the  court  has  been  to  require 
the  plaintiff  to  be  prompt  in  seeking  his  equitable  re- 
medy.(A)[l] 

(c)  Stewart  v.  Smith,  6  Ha.  222,  note. 

Id)  Walsony.Reid,lRviS8.&,M.23e. 

{e)  See  Heaphy  v.  Hill,  2  Sim.  dt  St.  29,  about  two  years'  delay ;  Wal^ 
ker  y.  Jefireys,  I  Ha.  341,  two  years ;  Southcomb  y.  Bishop  of  Exeter ^  6  Ha- 
213,  nineieen  months. 

(/)  See  Southcomb  v.  Bishop  of  Exeter,  6  Ha.  213 ;  and  Moxhay  v.  tn- 
derwieke,  11  Jar.  837,  where  a  correspondence  upon  the  shape  of  the  con- 
yeyance  was  carried  on  at  considerable  interyals  for  nearly  four  years ; 
and^see  Gee  v.  Pearse,  2DeQ.&,  S.  325. 

(g)  Clarke  y.  Moore,  1  J.  L.  723 ;  but  delay  will  be  material  on  the 
question  of  costs ;  see  Burke  y.  Smyth,  3  J.  dt  L.  193. 

(A)  Southcomb  v.  Bisbop  of  Exeter,  6  Ha.  213. 

*  ■      ■      ■  ■  ■  f 

conyenience,  haying  purchased  the  place  as  his  residence,  and  that  he  was 
induced  to  consider  the  contract  as  abandoned.  A  specific  performance 
was  howeyer  decreed. 

[1]  On  this  subject,  Mr.  Story,  (2  Story's  Juris,  sec  776,)  says :  "  One  of 
the  most  frequent  occasions,  on  which  courts  of  equity  are  asked  to  de- 
cree a  specific  performance  of  contracts,  is^  where  the  terms  for  the  per- 
formance and  completion  of  the  contract,  haye  not,  in  point  of  time,  been 
strictly  complied  with.  Time  is  not  generally  deemed  in  equity  to  be  of 
the  essence  of  the  contract,  unless  the  parties  haye  expressly  so  treated  it, 
or  it  necessarily  follows  from  the  nature  and  circumstances  of  the  con- 
tract. It  is  true,  that  courts  of  jequity  haye  regard  to  time,  so  far  as  re- 
spects the  good  faith  and  diligence  of  the  parties.  But  if  circumstances 
of  a  reasonable  nature,  haye  disabled  the  party  from  a  strict  compliance, 
or  if  he  comes  racenti  facto,  to  ask  for  specific  performance,  the  suit  is 
treated  with  indulgence,  and  generally  with  fayor  by  the  court.  But  then, 
in  such  cases,  it  should  be  clear  that  the  remedies  are  mutual ;  that  there 
has  been  no  change  of  circumstances,  affecting  the  character  or  justice 
of  the  contract ;  that  compensation  for  the  delay,  can  be  fully  and  bene- 
ficially giyen ;  that  he  who  asks  a  specific  performance,  is  in  a  condi-  * 
tlon  to  perform  his  own  part  of  the  contract ;  and  that  he  has  shown  him- 
self ready,  prompt,  desirous,  and  eager  to  perform  the  contract.    £yen 
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ch.  xYin.  As  to  the  second  class  of  cases. — ^We  have  already  seen 
Waste  of  M-  that  any  act  by  the  vendor — e.  g.  the  fall  of  ornamental 
i&efMce ;      timber — which  prevents  his  giving  to  the  purchaser  that 

where  time  is  of  the  essence  of  the  contract,  it  may  be  waived  by  proceed- 
ing in  the  purchase  after  the  time  has  elapsed ;  and  if  time  was  not  ori- 
ginally made  by  the  parties,  of  the  essence  of  the  contract,  yet  it  may 
become  so,  by  notice,  if  the  other  party  is  afterwards  guilty  of  impn^ter 
delays  in  completing  the  purchase."    The  plaintiff,  on  the  28th  of  March 
1810,  agreed  to  purchase  of  the  defendant,  a  piece  of  ground,  and  pay  in 
two,  three,  and  four  years,  with  Interest  annually ;  and  upon  complying 
with  the  pajrments,  the  defendant  agreed  to  give  a  deed.    If  the  plaintiff 
(ailed  in  them,  or  any  of  them,  the  agreement  was  to  be  void.    He  en- 
tered and  made  improvements ;  but  omitted  to  make  the  payments  until 
1814,  when  he  tendered  all  the  money  due  on  the  contract,  which  the 
plaintiff  refused  to  accept    The  plaintiff  had  often  declared  his  inability 
to  pay,  and  disclaimed  any  right  to  the  premises,  and  relied  on  the  de- 
fendants' liberality,  for  the  occupation  of  them.    In  1812  the  defendant 
notified  him  to  quit  the  premises ;  and  the  plaintiff  then  agreed,  that  if 
he  would  permit  him  to  remain  one  year,  and  occupy,  he  would  clear  and 
fence,  ^vt  acres  of  the  land;  to  which,  the  defendant  assented.    In  Octo- 
ber, 1813,  when  a  purchaser  applied  to  the  defendant,  the  plaintiff  acqui- 
esced in  the  sale,  and  declared  he  should  abandon,  whether  sold  or  noL 
Held  that  there  was  an  abandonment  of  the  purchase,  and  there  was  no 
color  of  equity  in  the  plaintiff.    The  court  remarked,  that  it  was  an  ac- 
knowledged rule  in  courts  of  equity,  that  where  the  party  applying  for  a 
specific  performance,  has  omitted  to  execute  his  part  of  the  contract,  by  the 
time  appointed  for  that  purpose,  without  a  sufiicient  reason  to  justify  or 
excuse  his  delay — and  where  there  was  nothing  in  the  acts  or  conduct  of 
the  other  party  that  amounted  to  an  acquiescence  in  that  delay,  the  court 
would  not  compel  a  specific  performance.    This  rule  is  founded  in  the 
soundest  principles  of  policy  and  justice.    Its  tendency  is  to  uphold  good 
faith  and  punctuality  in  dealing.    The  notion  that  seems  too  much  to  pre- 
vail that  a  party  may  be  utterly  regardless  of  his  stipulated  payments, 
and  that  a  court  of  chancery  will,  almost  at  any  time,  relieve  him  from 
the  penalty  of  his  gross  negligence,  is  very  injurious  to  good  morals,  to 
a  lively  sense  of  obligation,  to  the  sanctity  of  contracts,  and  the  charac- 
ter of  the  court    The  court  adds ;  "  From  the  view  which  I  have  taken 
of  the  cases,  the  general  principle  appears  to  me,  to  be  perfectly  estab- 
lished, that  time  is  a  circumstance  of  decisive  importance  in  these  con- 
tracts ;  but  it  may  be  waived,  by  the  conduct  of  the  party ;  and  it  is  in- 
cumbent upon  the  party  calling  for  specific  performance,  to  show  that  be 
has  used  due  diligence,  or  if  not,  that  his  diligence  arose  from  some  just 
cause,  or  has  been  acquiesced  in ;  that  it  is  not  necessary  for  the  party 
resisting  the  performance,  to  show  any  particular  injury  or  inconvenience ; 
it  is  sufficient,  if  he  has  not  acquiesced  in  the  negligence  of  the  plaintiff, 
but  considered  it  as  releasing  him."    Benedict  v.  lAfnck,  3  John.  Ch.  Rep 
379;  See  CHhbs  v.  Champion,  3  Ham.  Rep.  335;  Brasher  v.  Grot?,  6 
Wheat  538}  PraU  v.  Carrol,  8  Cranch,  471 ;  Avery  y,  KeUogg,  11  Conn. 
Rep.  562. 
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which  was  substantially  the  subject-matter  of  the  contract,  ch.  xvm. 
will  be  a  defence  to  his  suit  for  specific  performance  ;(t) 
but  that  he  may,  in  due  course  of  husbandry,  cut  coppice, 
and  get  in  crops,  accounting  to  the  purchaser  for  the  net 
profits.  (A) 

So,  the  circumstance  of  the  vendor  having  turned  the  or  ejMunent 
purchaser  out  of  possession,  (which  he  was  entitled  to  rigltfuiiy  is 
under  the  contract,  and  had  been  allowed  to  take,)  has 
been  held  a  sufficient  defence  to  the  vendor's  suit.(/) 

So,  if  the  plaintifi*  refuse  or  be  unable  to  perform  a  ma-  orinabiiuy 

*  ofrendorto 

terial  stipulation  under  the  contract — as  if  it  had  been  perform  a 
*agreed  that  the  vendor  should  become  tenant  of  the  estate  §^,**2Jm11?' 
for  a  term  of  fourteen  years  at  a  specified  rent,  and  he  '^r'^i^igi 
become  insolvent(m) — this  may  be  a  reason  for  refusing     ^       '' 
specific  performance  against  the  purchaser ;  but  this  de- 
fence was  overruled  when  the  agreement  was  for  merely 
a  yearly  tenancy,  and  especially  as  the  vendor's  embar- 
rassments were  known  to  the  purchaser.(n) 
As  to  the  third  class  of  cases. — If  the  plaintiff  has  Action 

brought  fuid 

brought  an  action  at  law  and  has  recovered  damages  for  dunagMr*-' 
breach  of  contract  he  will  be  held  to  have  elected  his  re- 
medy.(o) 

(10.)  As  to  the  proceedings  in  the  suit; — viz.  payment  of 
purchase-money  into  Court ; — reference  of  title  and 
proceedings  thereon — decree  for  plaintiff— conveyance 
— decree  dismissing  Bill. 

Where  the  purchaser  is  in  possession  of  the  estate,  he  porchMarin 
may,  even  before  answer,(p)  be  ordered  upon  motion  to  SSS?^. 
pay  the  purchase-money  into  court ;  this  relief  it  seems  pimiwM. 
will  be  afforded,  when  "  the  possession  by  the  purchaser,  cowt. 
without  payment  of  the  purchase-money,  is  according  to 

(i)  Supra^  116. 
(it)  Ibid. 

(0  KnaUhbvU  y.  Qrueber,  3  Mer.  see  144. 
(m)  See  1  Y.  &  C.  Exch.  228. 

(n)  Lord  y.  SUpkens,  1 Y.  &  C.  Exch.  222,  228;  sed  qu.  whether  the 
length  of  the  tenancy  is  material ;  see  Sag.  338. 
(o)  See  Sainter  y.  F^gusim,  1  Mac.  &  O.  286. 
(p)  Dixony,  AsOey,  I  Mer.  133;  BlackbwmY.  SKocf, 6  Mad. 69. 
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^-  ^^"^  the  intention  of  the  parties,  or  is  held  according  to  it,  but 
the  purchaser  has  exercised  improper  acts  of  ownership, 
for  example  cutting  timber,  or  selling  the  estate,"(f)  or 
dealing  with  it  in  a  manner  contrary  to  former  usage,  or 
to  the  usual  course  of  husbandry ;(r)  "but  not,"  accord- 
ing to  Sir  E.  Sugdefij  "  where  the  possession  is  taken 
under  the  contract,  or  is  consistent  with  it,  and  the  pur- 
chaser has  not  dealt  improperly  with  the  estate  ;"(^X^1 

(q)  Sag.  251 ;  Dan.  Ch.  Prac.  by  H.  1642. 
(r)  Osbffmey.  Harvey,  1  Y.  &C.  C.  C.  116. 
(5)  Sog.  251. 

[1]  Sagden  (I  Sug.  on  Vend.  p.  261, 262)  thus  states  the  rule  in  prac- 
tice, of  calling  apon  the  purchaser  of  estates,  to  pay  their  purchase-money 
into  court :  "  A  new  practice  has  sprung  up,  by  which  certainly,  some 
suits,  have  been  quickly  disposed  of,  but  which  has  been  a  great  surprise 
upon  many  parties.    I  allude  to  the  practice  of  ordering  a  purchaser,  t» 
possession  of  the  esUUe,  upon  motion,  to  pay  the  purchase-money  into  court. 
This,  under  special  circumstances,  has  ev^en  been  done  before  answer,  but 
the  purchaser  has  in  some  cases  had  the  option  to  pay  the  money,  or  gire 
up  possession ;  in  others,  occupation  rent  has  been  set  deducting  interest 
on  the  deposit,  and  in  others,  a  receiver  has  been  appointed ;  and  pay- 
ment of  the  money  will  be  ordered,  although,  by  the  agreement,  it  is  pay- 
able by  instalments,  and  a  portion  of  it  is  to  remain  secured  upon  the 
estate.    This  rule  has  been  adopted  where  the  possession  has  been  given 
under  a  mutual  apprehension  that  the  title  could  be  immediately  made 
good — where  the  purchaser  had  a  sort  of  mixed  possession  with  the  ven- 
dor, and  had  paid  part  of  the  purchase-money,  was  insolvent,  and  had 
attempted,  without  effect,  to  sell  the  estate — where  the  purchaser  approved 
of  the  title  and  prepared  a  conveyance,  and  then  raised  objections — where 
the  purchaser  had  been  guilty  of  laches  and  cut  underwood ;  even  in  a 
case  where  it  appeared,  on  the  face  of  the  abstract,  that  the  liUe  was  bad, 
but  the  purchaser  had  sold  and  conveyed  the  estate  to  another  purchaser. 
So  where,  from  circumstances,  an  acceptance  of  the  title  was  inferred. 
Again  where  a  time  was  filed  for  payment  of  the  purchase-money,  by  in- 
stalments, and  the  property  was  a  coaL  mine.    In  all  these  cases,  the  rule 
has  been  applied,  and  if  the  estate  be  sold  under  a  decree,  the  purchaser, 
if  he  enters  into  possession,  will  be  compelled  to  pay  his  purchase-money 
into  court  unless  he  entered  with  the  express  consent  of  the  court.    Bat 
where  the  sale  is  not  by  the  court,  and  the  seller  has  thought  proper  to 
put  the  purchaser  into  possession,  with  an  understanding  between  them 
that  he  shall  not  pay  his  money  until  he  has  a  title,  the  purchaser  cannot 
be  called  upon  to  pay  the  money  into  court,  in  this  summary  way ;  nor 
can  the  payment  be  compelled,  where  the  vendor  gives  possession  without 
stipulation,  or  the  purchaser  was  in  possession,  under  another  title  before 
the  contract ;  or  the  possession  was  given  independently  of  the  contract, 
and  the  seller  has  been  guilty  of  laches ;  although,  in  such  cases,  the  par- 
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this  last  •proposition  must,  however,  be  taken  subject  to  ^'^^^^"^ 
the  following  qualifications,  viz.,  that  where  a  purchaser 
has  been  long  in  possession,  e.  g.  three  years,(^)  he  will  SSSr^S 
be  required  either  to  give  up(w)  possession  or  to  pay  in  S^S^ot^" 
his    purchase-money  within    a    short    date,  e.  g.  two  SoS.^****** 
'  months  ;(t£?)  and  this  was  ordered  in  a  case  where,  ac- 
cording to  the  agreement,  the  greater  part  of  the  purchase- 
money  was  to  remain  on  mortage  of  the  estate  for  twelve 
months  after  the  conveyance  :{x)  a  similar  order  was 
made,  in  a  modern  case,  by  Lord  Langdale^  although  the 
purchaser  had  ta^en  possession  for  the  benefit  of  the  ven- 
dor, and  expressly  without  prejudice  to  any  objection  he 
might  afterwards  make  to  the  title,  and  had  retained  pos- 

(0  Tindal  v.  Cobham,  3  Myl.  &  K.  385;  Youngev.  Dunctmbe,  You. 
275. 

(«)  Where  possession  having  been  taken  by  an  agent  in  mistake,  had 
been  restored,  the  motion  for  payment  was  refused ;  T&ndinson  v.  Mem- 
Chester  and  Birmingham  Railway  Company^  2  Rail.  Ca.  104. 

(to)  Yaunge  v.  Dymambe^  You.  275. 

(.t)  S.  C,  sed  qu,  whether  the  porchaaer,  if  the  point  had  been  pressed 
on  the  court,  would  not  have  been  allowed  to  give  his  bond  or  covenant  for 
the  amount  agreed  to  be  left  on  mortgage ;  and  see  the  judgment  in  Clarke 
V.  EUioU,  I  Mad.  606,  607. 

chaser  may  make  himself  liable  to  the  demand  by  dealing  improperly  with 
the  estate,  e.  g,  cutting  trees,  or  selling  it  to  another  person.  But  the  pur- 
chaser after  a  long  period,  will  not  be  permitted  to  keep  possession  of  tl^e 
estate,  and  also  withhold  the  purchase-money :  if  a  title  has  not  been 
made,  he  will  be  put  to  his  election,  within  a  reasonable  time,  e.  g.  two 
months,  to  give  up  the  possession,  or  pay  the  purchase-money.  If  an 
agreement  be  by  parol,  for  sale,  at  so  much  per  acre,  and  possession  be 
given  to  the  purchaser,  without  any  understanding  respecting  the  period 
when  the  purchase-money  should  be  paid,  and  the  bill  alleges  a  quantity 
of  land  to  be  sold,  which  is  denied  by  the  answer,  and  the  bill  only  seeks 
a  performance  as  to  the  larger  quantity,  no  money  will  be  ordered  into 
court."  He  then  proceeds  to  deduce  two  simple  rules  from  the  cases : 
1st.  Where  the  possession  is  taken  under  the  contract,  or  is  consistent 
with  it,  and  the  purchaser  has  not  dealt  improperly  with  the  estate,  the 
cause  must  take  its  regular  course.  But  2d.  If  the  possession  by  the  pur- 
chaser without  payment  of  the  money,  is  contrary  to  the  intention  of  the 
parties,  or  is  held  according  to  it,  but  the  purchaser  has  exercised  impro- 
per acts  of  ownership,  for  example,  cutting  timber,  by  which  the  property 
is  lessened  in  value,  or  selling  the  estate,  by  which  the  first  seller's  remedy 
is  complicated  without  his  assent,  in  such  cases,  the  court  will  interpose 
and  compel  the  purchaser  to  pay  the  purchaae-money  into  court. 
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session  for  about  a  year  and  a  half:  and  although  the 
above  proposition  of  Sir  E.  Hugden  was  cited  in  argu- 
ment, his  Lordship  seemed  to  consider  that,  as  a  geneial 
rule,  a  purchaser  could  not  be  allowed  to  retain  both  the 
estate  and  the  money,  (y) 

In  a  case  where,  according  to  the  bill,  there  was  a  parol 
agreement  for  sale  at  802.  per  acre,  with  possession  given 
of  five  acres,  but,  according-  to  the  answer,  only  of  three 
acres,  a  motion  that  the  purchaser  should  pay  in  the  pur- 
chase-money for  the  five  acres,  or  else  for  the  three  acres, 
was  refused.(z) 

In  a  case  where  there  was  a  sort  of  mixed  possessioD, 
the  greater  proportion  of  it  being  in  the  purchaser,  but 
*the  vendor  not  being  entirely  out  of  possession,  and  part 
of  the  purchase-money  was  paid,  but  the  purchaser  was 
in  a  state  of  insolvency  and  admitted  his  intention  to  con- 
vey the  estate  to  trustees  for  the  benefit  of  his  creditors, 
the  court  appointed  a  receiver  (a) 

In  another  case  an  occupation  rent  was  set  on  the  estate 
deducting  interest  at  6/.  per  cent,  on  the  deposit  :(b)  so 
where  a  yearly  tenant  in  possession  filed  a  bill  claiming 
an  option  to  purchase,  the  court  would  only  restrain  an 
ejectment  by  the  landlord  on  the  terms  of  the  tenant  con- 
tinuing to  pay  the  rent,  without  prejudice.(c) 

Where  a  vendor  in  possession  files  a  bill  for  specific 
performance  and  to  restrain  the  purchaser  from  proceed- 
ing at  law  for  his  deposit,  he  can  generally  obtain  the  in- 
junction only  on  the  terms  of  paying  the  deposit  into  court ; 
unless  his  retention  of  the  estate  be  the  fault  only  of  the 
purchaser ;  as  where  the  vendor  is  able  and  willing  to 
make  a  good  title  and  the  other  improperly  refuses  U> 
complete.  (g2) 

A  purchaser  in  possession,  even  under  the  contract,  but 

(y)  PowUr  V.  Ward,  6  Jur.  547 ;  and  see  Adams  v.  HeaikcoU,  10  Jor. 
301,  v.  C.  E.;  Smithy.  Lloyd,  1  Mad.  83-,  and  WUkkam  v.  Etered^i 
Mad.  53. 

(z)  Benson  v.  GlasUmb^ary  Canal  Company,  1  C.  P.  Coop.  K.  R.  350. 

(a)  Hall  V.  Jenkinson,  2  Yes.  &,  B.  125 ;  see  the  judgment,  196. 

(b)  Smith  V.  Jackson  and  Lloyd,  1  Mad.  G18. 

(c)  Pyke  V.  Northwood,  1  Beav.  52. 

(d)  Wynne  v.  GnJUh,  1  Sim.  &  St.  147, 149. 
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who  has  not  paid  his  purchase-money,  may  be  restrained  ^'  ^^"^ 
on  motion  from  waste  or  destruction  of  the  property ;  e.  sr. :  **«•  by    ' 

r      r       J  1      .o        purehaMr  la 

from  felling  timber  :(c)[l]  so,  the  vendor  may,  under  spe-  ^otnmAon. 
dal  circumstances,  as  where  he  has  given  up  possession 
and  received  part  of  the  purchase-money,(/)  be  restrained  tS^j'' 
from  conveying  away  the  legal  estate,  or  contracting  to  JJlu'righi!* 
resell  the  property  :(g)  but,  in  general,  in  a  suit  for  speci- 
fic performance  the  purchaser  is  not  entitled  to  restrain 
the  owner  from  dealing  with  his  property ;  as  a*different     r*5l9] 
doctrine  would  operate  to  control  the  rights  of  ownership; 
although  the  agreement  were  such  as  could  not  be  per- 
formed :(A)  but  in  a  suit  to  enforce  an  agreement  for  sale 
of  a  next  presentation,  the  vendor  may  be  restrained  from 
presenting  any  clerk  not  nominated  by  the  purchaser ; 
and  the  injunction  has  even  been  extended  so  as  to  re- 
strain the  Bishop  from  presenting,  except  on  the  like  no- 
mination, or  from  collating  in  the  event  of  a  lapse  pending 
the  suit.(i) 

Where  the  question  of  title  is  the  only  one  in  dispute,  RafermM  of 

1  .         \  ./.v.iit>  -title,  on  mo. 

the  court,  m  order  to  save  time,(A:)  will,  at  the  mstance  of  {jjjf^"" 
either  party^  direct  a  reference  to  the  master  upon  motion 

(e)  Crockford  v.  Alexander,  15  Ves.  138;  videsv/pra,  p.  118,  119. 

(/)  SpiUer  y.  SpUler,  3  Sw.  556. 

{g)  EchUffy.  Baldwin f  16  Yes.  257 ;  CwrtU  v.  Marquis  of  Buckingham, 

3  Ves.  &  B.  168. 

(*)  Per  Lord  Eldon  in  SpiUer  v.  SpiUer,  itbi  supra ;  Turner  v,  Wight, 

4  Beav.  40 ;  see  Haigh  v.  Jaggar,  2  Coll.  231. 
(i)  Nicholson  v.  Knapp,  9  Sim.  326. 

\k)  Bonn  v.  Harvey,  9  Jar.  648 ;  15  Sim.  49. 

[1]  An  injunction  will  lie  to  restrain  the  defendant  from  cutting  timber 
and  committing  other  waste,  he  being  in  possession,  claiming  title  ad- 
versely,  a  suit  being  in  progress  at  lav,  to  try  the  title.  Skubrick  v.  Que* 
rard,  2  Des.  616;  Storm  v.  Mann,  4  Johns.  Ch.  Rep.  21,  coiUra.  An  in> 
junction  will  lie  against  a  mortgagor  in  possession,  to  stay  waste ;  al- 
though no  suit  be  pending  for  foreclosure.  Brady  v.  Waldron,  2  Johns. 
Ch.  Rep.  148.  An  injunction  to  stay  waste,  will  not  be  granted  against 
a  vendee,  to  whom  land  has  been  sold  in  fee,  even  where  the  vendor  re- 
tains the  title  as  security  for  the  purchase-siuniey ;  unless  he  brings  his 
suit  to  enforce  the  lien,  alleging  that  the  defendant  is  committing  waste 
in  such  a  manner  as  to  render  the  land  an  incompetent  security ;  in  which 
case,  an  injunction  to  stay  waste,  pending  Ike  suit,  may  be  awarded.  ScoU 
v.  Wharton,  2  Hen.  ^  Munf.  25. 
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before  the  hearing,  or  even,  at  the  instance  of  the  plain- 
tifr,(Z)  before  answer ; (7/1)  unless  the  defendant's  counsel, 
can  state  that  other  matters  are  in  question  ;(n)  and  this, 
although  the  only  question  of  title  is  one  which  might  be 
conveniently  determined  at  the  hearing  without  a  refer- 
ence,(o)  or  although  specific  performance  be  resisted  upon 
the  ground  that  time  was  of  the  essence  of  the  contract, 
and  that  a  good  title  was  not  shown  within  the  specified 
period  ;(p)  such  an  order,  if  obtained  by  the  plaintiff  be- 
fore answer,  will  not  preclude  the  defendant  from  making 
any  defence  which  he  thinks  proper  ]{q)  and  in  a  suit 
commenced  by  claim  under  the  new  orders  of  April,  185Q, 
the  order  of  reference  is  of  course,  unless  sufficient  cause 
to  the  contrary  is  shown  by  the  defendant  on  the  heariog 
of  the  claim.(r)[l] 

•It  is  said  by  Sir  E.  Sugden,  that  "in  every  case, 
where  the  answer,  upon  reasons  solid  or  firivolous,  insists 
that  the  agreement  ought  not  to  be  executed,  the  conrt 
must  first  dispose  of  the  question  raised  ^{s)  and  accord- 
ing to  some  authorities,  such  question  could  only  be  dis- 


(0  See  CurUmg  y.  FVghi,  5  Ha.  347. 

(n)  BalwuMfUf  y.  LumUy,  1  Yes.  &  B.  2^;  BenwM  t.  Rta,  1  Keen, 
40a 

(»)  JfettAcwsT.  Dasia,3MaiiL4'iO. 

(9)  CmrUngY.  FUgU,  5  Ha. 24a 

(J)  JVx{0i«y.A«aMits,3BeaT.496. 

(f )  £ncry  y.  PuJxrit^,  13  Sim.  583. 

(r)  But  Uie  agreement  most  be  admitted  by  the  defendant,  or  pfored  bj 
the  plaintiff,  smgra;  and  see  MankaUY.  Davies,  14  Jar.  997,  V.  C.  R. 

(5)  Sag.  416;  and  see  cases  there  cited. 


[1]  In  aU  cases  where  a  bill  in  equity  is  filed  for  a 
ance,  either  party  may,  in  general,  if  he  please,  haye  referenoe  as  to  the 
tiUe.  The  ycndor  is  entiUed  to  this  priyikge  in  oider  to  enable  him  *o 
make  ont  a  title.  The  purchaser  is  aUowed  this  right,  in  oider  that  he 
may  haye  the  title  assured  in  a  manner  he  othnvise  coold  noL  Alio  a 
forchaser,  the  court  never  ads  upon  Ae  fiict  that  a  satisfacioiy  afasinct 
vas  deUyered,  miles  the  party  has  ckaity  boond  himself  to  accept  the 
title  upon  the  abstract ;  bat  Aongh  the  abstract  is  in  the  hands  of  thcpaitf 
who  says  he  cannot  ohject  to  it,  yet  he  may  insist  opon  a  referenoe,  be- 
canse,  by  the  production  of^Kpen  wbAch  can  be  enforced,  and  by  the  ex- 
aminations and  in<iuries  which  can  be  made,  the  title  may  be  ezuuM 
in  a  manner  it  never  could,  upon  a  mmc  abrtract.  Either  paity  mar, 
however,  waive  this  liglit.    See  2  Sag.  on  YeaL  p.  18L 
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{M)sed  of  upon  the  heariDg.(^)    However,  in  a  recent  case,  ^-  ^^^- 
where  the  question  arose  whether  a  defence,  even  although  May  be  dia- 
frivolous,  is  necessarilv  an  answer  to  the  motion,  Sir  motion^ 
3.  Wigram,  T.  C,  observed,  that  such  has  not  been  the 
practice,  at  least  since  the  case  of  Withy  v.  Cottle,{u) 
Since  the  decision  in  that  ease,  the  practice  of  the  court   ^ 
has  been  to  look  into  the  answer  for  the  purpose  of  seeing 
whether  that  which  the  defendant  calls  an  objection  to 
performing  the  contract  is  an  open  question.    A  point 
raised  by  the  answer  as  an  objection  other  than  to  title, 
may  be  so  surrounded  and  governed  by  authority,  as,  in 
fact,  to  create  no  difficulty,  and  to  be,  in  effect  frivolous ; 
and  in  that  case  the  court  does  not  yield  to  the  objection 
by  refusing  the  reference.(t^) 

It  has  been  decided  by  the  same  learned  judge,  that  for  SSj^Si** 
the  purpose  of  such  a  motion,  objections  to  the  title  mean  JS;I^f  mo^ 
such  objections  as  can  only  be  properly  the  subject  of  ad-  '*'^* 
judication  upon  the  investigation  of  the  title :  e.  g.^  objec- 
tions depending  on  the  application  of  conditions  of  sale, 
(the  propriety  or  validity  of  the  conditions  themselves  not 
being  questioned  ;X^)  or  on  the  liability  of  the  vendor  to 
furnish  any  particular  evidence  of  title,  or  on  his  ability 
to  furnish  such  evidence.(y)  [*521  ] 

•And  since  the  object  of  granting  the  reference  before  g^'"- 

tiiMQ  on 

the  hearing  is  merely  to  save  time,  the  court  has  refused  S[J||^^^ 
such  a  motion  by  a  plaintiff-vendor,  who,  for  eleven 
months  after  answer,  had  taken  no  proceedings  in  the 

And,  of  course,  no  reference  will  be  directed  even  at  S'lT^^  *' 
the  bearing,  if  the  court  be  satisfied  that  the  purchaser 
has  intentionally  waived  his  right  to  investigate  the 

(i)  See  Blifik  V.  Elmhirst,  I  Yes.  &  B.  1 ;  WUky  v.  CoUle,  1  Sim.  &,  St. 
174;  Chrdon  v.  Bail,  I  Sim.  &  St  178. 

(u)  Turn.  &  Russ.  78.  • 

(w)  Wood  V.  Machu,  5  Ha.,  see  p.  161 ;  and  see  Boyes  v.  LidiUUj  1  Y.  db 
C.  C.  C.  133. 

(x)  Wood  v.  Machu,  5  Ha.  158. 

(y)  CttHwjgr  V.  FZi^W,  5  Ha.  348, 

(z)  Z?m»v.-a»7wy,9Jur.648;  15  Sim.  49. 
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<*-^^^^°'-  title  ;(a)[l]  and  it  has  been  refused  on  the  mere  ground 
of  long  possession  and  vexations  objections  on  the  part  of 
the  purchaser.(fr) 
comiiikiMi  Yfe  have  afteady  seen  that  a  purchaser  who  accepts  a 
^jg^  title,  conditionally  on  the  vendor  complying  with  a  spe- 
cified requisition,  which  is  not  complied  with,  is  entitled 
to  a  general  reference  of  title.(c)[2J 

(a)  FleehDoodY.  Oreen^  15  Yes.  594;  Margravine  of  Anspack  ▼.  iVori,  I 
Biadd.  310 ;  Biuroughs  v.  OaUeif,  3  Sw.  see  p.  168,  and  earlier  cases  cited 
in  alignment ;  Bladdow  y.  Laws,  8  Ha.,  see  p.  47. 

{k)  EaU  y.  Lover,  3  Y.  &  C.  191. 

(c)  Suproy  p.  217 ;  Lestmrgeon  r.  Martm^  3  Myl.  A.  K.  255. 

[1]  In  the  first  of  the  cases  here  cited,  the  purchaser,  by  the  cootnct, 
was  to  be  let  into  immediate  possession,  and  was  to  pay  interest  for  a 
year,  when  the  porchase  money  was  to  be  paid,  on  having  a  good  titk. 
And  possession  was  given  accordiogly,  and  an  abstract  delivered,  to 
which  no  objection  was  made,  but  the  purchaser  had  delayed  to  compleie 
the  porchase  for  upwards  of  three  years  after  the  day  named,  and  had  not 
paid  all  the  interest  dae,  the  court  compelled  him  to  accept  the  title  with- 
out any  investigation.  In  the  second  of  these  cases  possession  was  given 
under  the  contract,  and  the  abstract  was  delivered,  and  the  purchaser  allow- 
ed more  than  two  years  to  elapse  before  he  took  any  objection  to  the  title, 
which  was  about  one  year  and  a  half  after  the  time  when  the  contract  should 
have  been  completed,  and  in  the  mean  time  had  made  alterations  in  the  hou- 
ses and  let  them,  and  written  several  letters,  apologizing  for  not  having  paid 
the  purchase  money,  he  was  decreed,  by  his  conduct,  to  have  accepted  the  ti- 
tle. The  alterations  of  the  premises,  and  the  letting  them,  were  considered 
actB  strongly  indicating  an  acceptance  of  the  title,  for  till  the  title  was  ac- 
cepted the  purchaser  was  not  bound  to  pay  the  money.  In  a  still  lairr 
case,  the  purchaser,  by  his  answer,  swore  that  he  did  not  mean  to  waive 
his  objections  to  the  title,  but  the  court  said  that  if  a  party  acts  in  a  manner 
from  which  it  may  be  implied  he  does  not  mean  to  object  to  the  title,  he 
cannot  afterwards,  at  a  distance  of  time,  when  evidence  perhaps,  is  loet, 
insist  upon  objections  to  the  title. 

[2]  Under  such  reference  it  has  been  held,  that  if  the  purchaser  caa 
show  a  good  title  at  any  time  before  the  master's  report,  it  will  entitle 
him  <•  a  decree;  and  even  after  the  report,  if  the  vendor  can  satisfy  the 
court  that  he  can  make  a  good  title,  by  clearing  up  the  objections  reponed 
by  the  master,  the  court  will  make  a  decfee  in  Ids  favor. 

The  question  wiietker  a  vendor  was  or  was  not  able,  to  make  a  good 
title,  at  the  time  of  the  reference  to  the  master  is  a  very  material  one  with 
reference  to  costs,  though  not,  with  reference  to  the  decree  for  a  specific 
performance,  the  rule  of  tbe  court  being,  that  a  vendor  is  not  entitled  to 
costs,  except  from  the  time  when  his  title  is  reported  complete ;  and  that 
up  to  that  time,  he  must  pay  costs  himself. 

It  is  to  be  recollected  that  it  is  a  fundamental  principle  of  coniis  of 
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Ch.  XVIII. 


Ordtrof 


The  reference,  when  directed,  should  be  complete  and 
extend  to  all  that  regards  the  title,  but  not  to  other  mat-  nferance, 
ters  ](d)  the  order  is,  to  inquire  whether  the  vendor  can,  maiu^'and 
at  the  time  of  the  reference  (not  at  the  date  of  the  contract) 
show  a  good  title.(6)  and  it  should  contain  a  direction  that 
if  the  master  shall  find  that  a  good  title  can  be  shown,  he 
shall  inquire  when  it  was  first  shown ;  and  so  the  order 
is  now  always  made ;  unless,  for  some  reason  stated  at 
the  time,  and  by  the  express  direction  of  the  court,  the 
inquiry  as  to  the  time  when  a  good  title  was  first  shown, 
be  omitted ;(/)  so,  also,  an  inquiry  will,  if  desired,  be  di- 
rected, whether  the  defendant  ever,  and  when  required  of 
the  plaintifi*,  any  and  what  evidence  in  *proof  of  a  point  [*622] 
material  to  the  title  ]{g)  but  not  as  to  a  matter  which  has 
no  reference  to  the  title :  e,  g,^  the  sufficiency  of  the  ab* 
stract  delivered.(A)  The  order  should  also  contain  the 
usual  directions  for  the  production  of  deeds,  &c.,  and  for 
the  examination  of  the  parties  on  oath,  and  reserve  further 
directions  and  costs.(t)[l] 

The  form  of  the  order  of  reference  in  a  suit  commenced  JStcom*'' 
by  claim  under  the  orders  of  April,  1850,  is  as  follows,(A:)[2]  SS^  ^ 

{H)  Jennings  v.  Hopton^  1  Madd.  212;  Ben/nett  v.  Rees,  1  Keen,  405. 

{e)  Langford  v.  PiU,  2  P.  Wms.  see  630 ;  Dan.  Ch.  Prac.  by  H.,  982. 

(/)  Per  Lord  Langdale  in  Bennett  v,  ReeSj  1  Keen,  409. 

(g)  Jbid.  408. 

(A)  Ibid. 

(i)WitUerboUom  y.  Ingham^  9  Sim.  654. 

{k)  See  Schedule  C.  No.  10. 

eqaity,  to  make  as  complete  a  decision  upon  all  the  points  embraced  in 
a  cause,  as  the  nature  of  the  case  will  admit,  so  as  to  preclude,  not  onlj 
all  further  litigation  between  the  same  parties,  but  the  possibility  of  the 
same  parties  being,  at  any  future  period,  disturbed,  or  harassed,  by  other 
parties  claiming  the  same  matter,  as  well  as  of  any  danger  that  may  exist 
of  injustice  being  done  to  other  parties  who  are  not  before  the  court  in 
the  present  proceedings. 

[1]  See  2  Barb.  Ch.  Pr.  296 ;  1  ib.  328. 

[2]  The  following  form  may  be  adopted  :— 
[TitUof  Cause.] 

On  reading  and  filing  the  pleadings  in  this  cause,  affidavits  &c, 
and  on  hearing  Mr.  N.  of  counsel  for  the  defendant,  in  support  of  this 
motion,  and  Mr.  P.  of  counsel  for  the  complainant,  in  opposition  theieto, 
it  is  oidered.  that  it  be  referred  to  one  of  the  masters  of  this  court,  residing 
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^'  ^^'"-  viz.,  "  that  it  be  referred  to  the  master  of  this  court  in  ro- 
tation to  inquire  "v^hether  a  good  title  can  be  made  to  the 
property  comprized  in  the  agreement  in  the  plsuntiff's 
claim  mentioned ;  and  in  case  the  said  master  shall  be  of 
opinion  that  a*  good  title  can  be  made,  it  is  ordered,  that 
he  do  state  at  what  time  it  was  first  shown  that  such  good 
title  could  be  made ;"  and  reserves  further  directions  and 
costs ;  and  under  the  17th  order  the  master  has  a  general  au- 
thority to  cause  the  parties  to  he  examined  upon  interro- 
gatories and  to  produce  deeds,  books,  papers  and  writings, 
as  he  shall  think  fit. 

Pending  the  reference,  the  defendant  cannot,  under  the 
ll4th  order  of  May,  1845,  dismiss  the  bill  for  want  of 
prosecution.(/) 

ProcMdiosi      No  State  of  facts  is  carried  in,  but  the  master  proceeds 

on  rBMT* 


ji^^^  upon  the  abstract;  and  he  will  assume  its  correctness  and 
JJjJ^j*.  not  require  the  production  of  the  title  deeds,  unless  their 
production  is  insisted  on  by  the  purchaser  ;(m)  on  'Miti- 
gated questions  of  tide.  Written  objections  are  brought  in 
by  the  party  objecting ;  and  the  master  is  either  attended 
by  counsel  on  both  sides,  or  the  written  opinions  of  coun- 
.  sel  upon  the  abstract  already  given  are  produced  to  him^ 

(I)  Collins  V.  Greaves,  5  Ha.  596. 
(w)  See  Danl.  Ch.  Pr.  by  H.  1168. 

in  the  county  of  to  inquire  whether  a  good  title  can  be  made  to 

the  premises  comprised  in  the  agreement  between  the  parties  to  tliis  cause, 
mentioned  in  the  pleadings  therein,  and  that  he  state  his  opinion  thereon, 
to  the  court.  And  in  case  he  shall  be  of  opinion  that  a  good  title  can  be 
made,  it  is  ordered  that  he  do  inquire  and  state  when  it  was  first  shown 
that  a  good  title  could  be  made.  And  that  the  said  master  do  inquire  uid 
report,  as  to  the  quantity  of  land  agreed  to  be  conveyed,  by  the  complain- 
ant, and  that  he  take  an  account  of  the  payments  made  upon  such  agree- 
ment, by  the  defendant,  and  that  he  ascertain  and  report,  the  balance  now 
due  from  him  upon  the  said  agreement.  And  for  better  discovery  of  the 
matters  aforesaid,  the  parties  are  to  produce,  before  the  said  master,  upon 
oath,  all  deeds,  books,  papers,  and  writings,  in  their  custody  or  power,  re- 
lating thereto,  and  are  to  be  examined  upon  interrogatories,  as  the  said 
master  shall  direct.  And  this  court  doth  reserve  the  consideration  of  all 
further  directions,  and  of  the  costs  of  this  suit,  until  after  the  said  master 
shall  have  made  his  report.  And  either  of  the  parties  are  to  be  at  liberty 
to  apply  to  the  court,  as  occasion  shall  require.  See  3  Barb.  Ch.  Pr. 
452. 


AS  TO  SPECIFIC  PERFORMANCE.  •623 

according  to  circumstances  ]{ri)  and  he  has  the  same  ^-^^^^ 
*power  to  examine  witnesses  on  a  reference  upon  motion 
as  he  would  have  if  it  were  under  a  decree.(o) 

The  usual  and  recognized(p)  practice,  is,  for  the  mas-  umaiiy 
ter,  instead  of  personally  perusing  the  abstract,  to  submit  eoumei's 

opinion 

it  to  a  conveyancing  counsel,  of  his  own  selection:  but  tber««)a: 
although  he  may  avail  himself  of  the  assistance  afforded 
him  by  the  opinion  thus  obtained,  he  ought  not,  in  his  re- 
port, to  state  it  as  the  foundation  of  his  finding.(9) 

"  In  the  prosecution  of  the  order  for,  reference  the  mas-  what  wu 
ter,  in  his  discretion,  may  examine  the  parties  upon  inter-  m^mdro 
rogatories,  and  receive  evidence  upon  aflBidavit,  or  by  the  "  **** 
examination  of  witnesses  before  him  either  by  written  in- 
terrogatories or  viva  voce.    He  may  also  call  for  such 
deeds  and  other  muniments  as  are  necessary  to  the  eluci- 
dation of  the  title.''(r) 

A  purchaser  will  not  be  compelled  take  a  doubtful  PucbaMr 
title  ]{s)[l]  or  a  merely  equitable  title,(/)  unless  the  sale  JgJJg^j  „ 
be  under  a  decree  of  the  court,(t^)  although  he  may  have  ^S^S^i% 
consented  to  go  before  the  master  upon  a  reference  as  to  ^' 
the  title  to  the  estate  directed  in  an  administration  suit  \{w) 
nor  will  he  be  compelled  to  take  an  equitable  title  which 
his  vendor,  who  purchased  from  the  court,  was  himself 
obliged  to  accept  ;(:r)   nor  will  a  case  be  sent  for  the  orconMot 

toa 

(n)  IHd, 

(o)  Wboodruffe  v.  TiUertan,  8  Sim.  238. 

(p)  See  Fhioer  v.  Walker,  1  Russ.  408. 

Iq)  In  re  CoUard,  10  Beav.  334. 

(r)  Danl.  Ch.  Prac.  by  H.  1169;  and  see  WinterbotUm  y.  Ingham,  9 
Sim.  654 ;  and  17th  Order  of  April,  1850,  supra,  p.  522. 

(«)  Sug.  506 ;  Blosse  y.  Lard  ClanTnarris,  3  Bligh,  62 ;  and  other  cases 
cited :  see  the  argument  of  defendant's  comisel  in  Bowarth  y,  SmUht  6 
Sim.  161. 

(i)  Ibid,  and  Law  v.  Urltrin,  1  Sim.  377. 

(t*)  Infra, 

(it)  Cann  v.  Cann,  1  Sim.  &,  St.  284. 

(z)  Lard  WaUham's  case,  Sug.  52. 


f  1]  To  enable  equity  to  enforce  a  specific  performance,  against  a  pur- 
chaser, the  title  to  the  estate  ought  to  be  free  even  from  suspicion.  For  it 
would  be  an  eztraordiuary  proceeding  for  a  court  of  equity  to  compel  a 
purchaser  to  take  an  estate  which  it  cannot  warrant  to  him. 
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^'^^'°'  opinion  of  a  court  of  law  without  his  consent  ;(y)  and  i^ 
being  sent     upou  the  retufu  of  a  certificate  in  favor  of  the  title^  the 
court  has  any  doubt  upon  the  point,  a  case  will  be  direc- 
[*524]      ted  to  another  *court  of  law,(j2;)  and  notwithstanding  such 
certificate,  the  court  of  chancery  will  entertain  and  act 
upon  any  equitable  objection  to  the  title.(a) 
fi'JrewIS.      ^^^  doubt,  whether  upon  law  or  fact,  must,  in  order  to 
abtodoubu    i^  a  ground  for  rejecting  the  title,  be  a  reasonable  doubt : 
according  to  Lord  Hardwicke,  <<  the  court,  in  carrying 
agreements  into  execution,  must  govern  itself  by  a  moral 
certainty,  for  it  is  impossible  in  the  nature  of  things  that 
there  should  be  a  mathematical  certainty  of  a  good  title ; 
there  are  often  suggestions  of  old  entails,  and  often  doubts 
what  issue  persons  have  left,  whether  more  or  fewer,  and 
yet  thpse  were  never  allowed  to  be  objections  of  that  force 
as  to  overturn  a  title  to  an  estate  :"(&)[1]  and  the  above 
remarks  are  cited  with  approbation  by  Sir  W.  Grant,(c) 
and  Sir  E.  Sugden  :{d)  however,  in  a  case  before  Mr. 
Baron  Alderson,  upon  the  aboye  dicta  as  to  moral  and  ma- 
thematical certainties  being  cited,  the  court  observed, 
'<  that  only  means  that  you  cannot  prove  a  title  by  means 
of  reasoning,  but  only  with  the  help  of  evidence;  those' 
sort  of  apothegms  get  a  great  deal  more  reputation  than 
they  deserve."(e) 
QnettioM        As  to  doubts  depending  on  a  point  of  law.  Sir  E.  Sug- 
mmjraadiiy  deu  suggests,  that  a  judge  "  may  feel  himself  more  at 
SSSTtSan  li'^^^y  ^  decide  a  general  point  of  law  between  vendor 
eramc^  *'  *^^  purchaser  than  a  question  of  construction  of  an  in- 
formal instrument,  which  can  afford  no  precedent,  and 
upon  which  men  may  naturally  differ :(/)  and  even  an 

(y)  Roake  v.  Kidd,  5  Ves.  647. 

(z)  Sag.  506 ;  Dan.  Chan.  Prac.  by  H.  1068 ;  it  appears  Uiat  in  the 
first  instance  the  plaintiff  selects  the  Court;  Walton  v.  Bril^  13  Jar.  355. 

(a)  Sheffield  v.  Lard  MuLgrave,  2  Yes.  jun.  596.  ^ 

(b)  Lyddal  v.  Westm,  2  Atk.  20. 
(£)  HiUary  v.  WaUer,  12  Yes.  252. 
Id)  Sag.  518. 

(e)  HvUhinson  v.  MinriU,  3  Y  &  C.  554. 
(/)  Sag.  508. 

[1]  See  7V»  Broeck  v.  Livingston^  1  John.  Ch.  Rep.  357. 
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abstract  point  of  law,  will  not,  if  considered  doubtful,  ch.  xvm. 

be  decided  against  a  purchaser  even  by  the  House  of 

Lords  :(g')[l]  and  where  the  'purchaser  objects  to  the  title      [*525] 

upon  the  authority  of  a  decision  of  a  court  of  law  in  a 

similar  case,  the  court  of  chancery,  although  entertaining 

a  strong  opinion  against,  the  correctness  of  such  decision, 

will  not  overrule  it,  but  will  direct  a  cdLse.{gg) 

If  there  be  an  appeal,  the  fact  of  the  title  having  been  DacUonof 

______  Court  b*- 

held  bad  m  the  courts  below  will  not  be  a  reason  for  the  io*»*f  »• 

Tenea  oa 

judge  of  the  appellate  court  considering  the  title  too  doubt-  JSfJJib^' 
ful  to  force  on  a  purchaser,  if  he  himself  entertain  a  clear  ^'{•^**"**'- 
opinion  in  its  favor  ;(A)  and  Lord  Eldon,  where  a  pur- 
chaser persisted  in  an  objection,  which,  although  doubtful 
on  the  previous  authorities,  had  been  decided  in  favor  of 
the  same  vendor  by  a  recent  judgment  of  his  lordship, 
from  which  there  had  been  no  appeal,  decreed  specific 
performance  with  costs,{i) 

As  to  doubts  respecting  facts,  we  may  here  refer  to  the  ^  ^  ^«^ 
observations  already  made(A;)  as  to  presumptions  of  facts  ^^^ 
as  between  vendor  and  purchaser. 

In  a  case  where  it  appeared  that  upon  a  previous  pur-  Tiua  not 
chase  a  tenant  for  life  had,  after  the  contract,  exercised  a  ^ouWu\  oa 

'  '  men  sm- 

power  of  appointment  in  favor  of  one  of  his  sons,  and  that  g|jjj^  ^^ 

(jg)  Blosse  y.  Lord  Clanmtnris,  3  Bli.  62,  71. 

(gg)  Peppercorn  Y,  Peacock,  4  Jar.  1122. 

(A)  See  Sag.  512. 

(i)  Biscoe  y.  WUks,  3  Mer.  456. 

(it)  Supra^  166,  et  seq, 

[1]  In  this  case,  upon  appeal  to  the  Hoase  of  Lords,  the  question  was, 
whether  a  reversion  vested  in  the  crown  by  forfeiture,  could  be  barred  by 
a  recovery.  Lord  Eldon  said  that  the  law  on  this  point,  was  not  clearly 
settled,  and  that  he  could  not  advise  the  house,  sitting  as  a  court  of  equity 
in  appeal,  to  hold  a  purchaser  to  the  contract  in  a  case  where  it  could  not 
be  stated  as  a  matter  free  from  doubt,  whether  the  reversion  had  been 
barred  by  the  recovery ;  and  as  the  purchaser  had  been  brought  into  court 
upon  a  doubtful  title,  he  ought  to  be  discharged  with  costs.  Lord  Redes- 
dale  added,  that  general  opinion,  was  against  the  title,  but  that,  in  that 
case,  it  was  not  necessary  to  come  to  any  precise  decision  on  the  point 
It  was  sufficient  on  the  question  then  before  the  House,  if  the  law  were 
doubtful.  A  purchaser  had  a  right  to  require  a  marketable  title,  and  this 
title,  it  must  be  admitted,  rested  on  a  point  of  law,  which,  at  least,  was 
doubtful. 
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^•^^^^^-  the  father,  mother  and  son  had  thereupon  conveyed  to  the 

Idrm  fiSl,  purchaser,  the  money  being  expressed  to  be  paid  to  the 

fo^r'i^rtLg  three  conveying  parties,  Lord  Eldon  held  that  the  mere 

tuto!^        possibility  of  the  appointment  having  been  founded  on  a 

corrupt  agreement  between  the  father  and  son  was  not  a 

valid  objection  to  the  title.(/)[l] 

Even  the  mere  fact  that  a  suit  is  pending,  in  which 
part  of  the  lands  are  claimed  adversely  to  the  vendor,  is 
not,  in  itself,  an  absolute  objection  to  the  title ;  and  in 
such  a  case,  the  master  should  state  the  point  in  question 
[•526]  jn  the  'adverse  suit,  and  his  opinion  thereon-(w)  The 
court,  however,  it  is  conceived,  would  not,  unless  the 
point  were  perfectly  clear,  or,  perhaps,  in  any  case,  com- 
pel the  purchaser  to  complete  until  the  adverse  claim  had 
been  decided  on.  In  a  case  before  Lord  Langdale,  where 
the  intended  purchaser  had  received  notice  of  a  claim  to 
the  estate,  founded  on  the  alleged  invalidity  of  an  ap- 
pointment, which  claim,  however,  had  not  been  followed 
up  by  any  act,  and  no  fact  had  been  stated  as  a  founda- 
tion for  it,  his  lordship  decided  that  the  purchaser  was 
bound  to  complete ;  but  added,  *^  if  it  were  possible  to  in- 
stitute any  inquiry  as  to  the  facts  which  took  place  I 
think  it  ought  to  be  done,  for  the  satisfaction  of  the  pur- 
chaser ;  but  I  do  not  see  how  that  can  be  :"(»)  ii^  &  l&te 
case,  where  the  vendor  claimed  under  a  suspicious  will, 
and  the  heir  had  failed  in  an  action  of  ejectment  and  in  a 
subsequent  motion  for  a  new  trial,  Lord  Cottenham,  rever- 

(0  M' Queen  r.  Parquharf  11  Yes.  467. 
(m)  Osbaldeston  v.  Askew,  1  Rass.  160. 
(n)  Oreen  y.  PtUsford2  Beav.  see  p.  75. 

[1]  The  titled  was  objected  to  on  the  groimd  of  an  opinion,  by  ^riiich  it 
appeared,  that  the  father  first  sold  the  estate,  and  then  the  appointment 
was  devised  to  make  a  title,  and  the  purchase  deed  recited  that  the 
contract  was  made  with  the  father  and  son.  And  it  was  insisted  thai  if 
the  father  derived  any  benefit  from  the  agreement,  or  even  made  a  pie* 
vioos  stipulation  that  his  son  should  join  him  in  a  sale,  which  there  ap- 
peared the  strongest  reason  to  apprehend,  it  would  have  been  a  frandakst 
execution.  But  Lord  Eldon  overruled  the  objection,  as  it  did  not  appeir 
that  the  estate  sold  for  less  than  its  value,  or  that  the  son  got  less  than  tbe 
value  of  his  reversionary  interest,  but  merely  that  he,  as  the  owner  of  the 
reversion,  acceded  to  the  purchase. 
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sing  the  vice-chancellor's  decision,  held  that,  as  means  ^-  ^^"- 
existed  of  bringing  the  objection  to  a  test,  the  court  would 
do  so,  before  compelling  the  purchaser  to  take  the  title  : 
and  required  the  vendor  to  file  a  bill  to  establish  the  will 
against  the  heir.(o) 

An  anonymous  case  is  cited  by  Sir  E.  Sugden,(p)  in  ^^l^ 
which  a  man  having  agreed  to  buy  an  estate  with  mines,  Jf^JJJ  ** 
and  objecting  that  the  mines  were  under  a  common,  over  {S^'^Qdwuu'e 
which  others  had  a  right  of  common.  Lord  Eldon,  obser-  ""^ 
ving  on  the  improbability  of  disturbance,  and  that  nomi- 
nal damages  only  would  probably  be  gi7en  in  the  event 
of  an  action,  decreed  specific  performance ;  but  the  case 
seems  to  be  of  very  questionable  authority :  Sir  E.  Sug- 
den  considers(^)  that  the  decision  must  have  ^turned  on     [*527] 
the  improbability  of  disturbance :  but  it  may  reasonably 
be  doubted,  whether  the  supposed  absence  of  any  ade- 
quate motive  for  parties  to  assert  their  rights  by  litigation 
constitutes  that  sort  of  improbability  upon  which  a  pur- 
chaser is  bound  to  rely ;  however,  in  an  earlier  case,  the 
existence  in  the  crown  of  a  right  to  the  mines  under  the 
estate,  but  without  a  reservation  of  a  right  of  entry,  was 
held  by  Lord  Hardwicke  to  be  no  objection  to  the  title ; 
it  appearing  that  no  search  had  been  made  for  mines  for 
upwards  of  a  century,  and  that  probably  no  mines  existed, 
and  that  the  crown's  right  never  had  been  and  probably 
never  would  be  exercised  ;(r)[l]  so  a  right  of  re-entry  by 

(0  Grove  y.  Bastard,  2  Phill.  619.  * 

(jf)  Sug.  519. 

{q)  IHd.  520. 

(r)  Lifddal  Y.  WesUm,  2  Atk.  19.  The  case  seems  to  have  been  decided 
under  the  idea  that  the  Crown,  no  right  of  entry  being  reseryed,  could 
neither  work  nor  authorize  others  to  work  the  mines,  unless  they  were 
first  opened  by  the  owner  of  the  soil ;  but  it  seems  doubtful  whether  this  is 
good  law ;  see  Case  of  Mines,  Plow.  313 ;  Seaman  y.  Vawdrey,  16  Ves. 
393 ;  Bainbridge  on  Mines,  41. 

[1]  Lord  Hardwicke  observed,  that  it  would  be  of  mischievous  conse- 
quence, to  allow  it  to  be  an  objection  to  a  title  that  it  is  derived  under  a 
grant  from  the  crown  in  which  there  is  a  reservation  of  such  mines,  es- 
pecially as  all  grants  from  the  crown  have,  for  the  most  part,  such  a  gen- 
eral reservation ;, but  he  added  the  fact  in  the  present  case  is  that  there 
has  never  been  an  exertion  of  this  right  in  a  single  instance,  and  no  pro- 
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<*'^^^^'-  the  crown,  which  the  court  considers  incapable  of  being 

enforced,  is  no  objection  to  the  title.(j) 
222^"*  Where  a  necessary  party  to  the  title  is,  neither  in  law 
2!^  for  nor  equity,  subject  to  the  control  of  the  vendor,  bat  has 
npomn^^  an  independent  interest,  and  no  evidence  is  famished  of 
a  legal  or  equitable  obligation  on  the  part  of  such  stranger 
to  concur  in  the  sale,  the  master  should  report  against  the 
title(^}  on  the  ground  of  such  non-concurrence ;  not  that 
a  good  title  can  be  made  upon  the  stranger  concur- 
ring ;(tf)[2]  but  where  such  necessary  party  is  boond  to 
concur,  as  in  the  case  of  a  mortgagee,  the  master  may 
report  in  &vor  of  the  title  ;(ir)  the  report,  however,  should 
it  is  conceived,  be,  that  a  good  title  can  be  shown  subject 
to  the  incumbrance,  and  that  the  incumbrancer  is  bound 

(j)  Flower  y.  Hartopp,  6  Beav.  476. 

(0  EsdaUe  y.  Stepkenstm,  6  Mad.  366. 

(»)  5.  C.  as  reported  in  Sog.  413. 

(v)  6  Mad.  367;  Danl.  Ch.  Prac.  by  H.  1169. 

bability  there  ever  wiU.    The  case,  we  may  observe,  depended  opoo  this 
fact 

In  the  case  of  Seaman  y,  Vawdrefj  which  is  here  referred  to,  it  seems, 
in  1704  an  estate  was  sold  with  a  reservation  of  salt  works,  Ac.  with  a 
right  of  entry,  and  the  estate  was  sold  in  1761,  and  no  notice  taken  of  the 
reservation,  and  the  right  had  nerer  been  exercised ;  the  Master  of  the 
Rolls  was  of  opinion  that  non-user  did  not,  in  this  case  raise  the  inference 
that  the  right  was  abandoned,  and  consequently  the  parchaser,  was  entit- 
led to  take  the  objection,  and  his  honor  distingniwhed  this  from  the  case 
of  Lfddal  V.  Wesion,  first  because  it  was  not  alleged  that  there  was  no 
probability  of  mines,  gbot  was  rather  admitted  that  there  were ;  secondly, 
here  was  the  reservation  of  a  right  of  entry,  upon  the  want  of  which.  Lord 
Hardwicke  laid  stress  in  that  case.  In  the  case  at  the  Rolls,  the  pur- 
chaser chose  to  consider  this  not  as  an  objection  to  the  title,  bat  as  a  grooad 
for  compensation,  and  it  was  decreed  accordingly. 

[3]  In  this  case,  it  appeared  that  the  estate  was  sabject  to  a  rent  charge, 
and  a  term  to  secure  it;  and  the  purchaser's  counsel  before  the  maaler, 
required  the  seller  to  produce  a  release  of  it,  or  evidence  that  the  jointres 
would  release ;  but  although  he  did  not  do  so,  the  master  reported  that  the 
seUer  could  make  a  good  title  upon  the  jointress  releasing.  To  this  re- 
port, exceptions  were  taken.  The  vice-chancellor  consulted  the  chancel- 
lor, and  they  stated  their  opinion  to  be,  that  the  report  was  wrong.  It 
should  have  been  that  the  seller  could  not  make  a  good  tiUe  unless  the 
jointress  joined ;  and  the  yice-chancellor  recommended  in  fiitiire  the  form 
of  such  report  to  be  that  the  seller  could  net  make  a  good  tiUe,  because  A. 
is  a  jointress,  and  no  sufficient  evidence  has  been  prodnced  to  show  that 
she  will  release. 
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•to  concur,  not  that  a  good  title  can  be  made  upon  pay-  ch-  ^^^n- 
ment  of  the  incumbTance.(jr) 

If  the  report  be  in  favor  of  the  title,  and  be  not  ex-  Bepon jn 

^  '  faror  of 

cepted  to,  a  decree  for  specific  performance  will  be  made  ^^^  ^^^ 
on  the  hearing  on  further  directions,  unless,  in  the  interim,  JJSnuffua. 
any  matter  appear  which  affects  the  title,  in  which  case,  mSuwV 
although  the  report  have  been  confirmed,  a  reference  back  ^^' 
to  the  master  will  be  ordered  on  motion.(y) 

If  exceptions  are  taken  to  the  report  in  favor  of  the  SSP^S^ 
title,  the  cause  should  be  set  down  for  hearing  on  further  u^^£^ 
directions  at  the  same  time  with  the  exceptions, (z)  in  ^Senl 
order  that,  if  the  exceptions  are  allowed  and  the  vendor 
do  not  request  a  reference  back  to  the  master,  the  pur« 
chaser  may  at  once  take  a  decree  ;(a)  if,  on  hearing  the  [^j^^^^^ 
exceptions,  the  court  considers  the  report  erroneous,  on  JS?i5n  b« 
the  ground  of  a  mistake  by  the  master  as  to  the  title  ^?^b!1 
which  the  purchaser  can  require,(6)  or  as  to  the  insuffi-  ^^^^ 
ciency  of  the  evidence  in  support  of  the  title,(c)  or  as  to 
the  construction  of  an  instrument,(ci)  the  title  will,  at  the 
vendor's  request,  be  again  referred,  in  order  that  he  may 
have  an  opportunity  of  removing  the  defect ;  it  was  held 
by  Sir  J.  Wigram,  V.  C,  in  a  recent  case,  that  the  refer- 
ence back  is  not  a  matter  of  course,  but  depends  on  the 
vendor  satisfying  the  court  that  he  has  a  fresh  case  to 
bring  before  the  master  ]{e)  but  in  a  later  case  before  Lord 
Cottenham,  his  lordship  laid  down,  as  a  general  rule,  that 
*no  special  case  need  be  made  by  the  vendor,  but  that     [*629] 
where  the  report  is  in  favor  of  the  title,  and  the  court 
holds  a  different  opinion,  and  he  desires  an  opportunity 
of  making  out  a  better  title,  the  court  will  deal  with  the 

(x)  See  Sag.  419 ;  Maggennis  v.  FViUonf  2  Mol.  575. 

ly)  Jeudwine  v.  Alcockf  1  Mad.  597. 

{z)  Sag.  412. 

(a)  See  V.  C.  Wigram's  remarks  in  the  judgment  in  Dawes  y.  BeUs^  12 
Jar.  416. 

{b)  Fildes  y.  Hooker,  2  Mer. ;  see  p.  429. 

(c)  Andrew  v.  Andrew,  3  Sim.  390 ;  CwrUng  v.  FUgU,  2  Ph.  613. 

(<0£;^c7f<my.  J<m«5,3Sim.392,  409;  1  Ross.  &  M.  694 ;  and  see  Port- 
man  T.  MiU,  Und,  696. 

(€)  Dawes  v.  BeUs,  12  Jar.  412 ;  the  exceptions  were  OTerroled  on  ap- 
peal, 12  Jar.  709. 
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Ch.  XVIIL 


otlwnrise 
UUisdif. 


Bzetptioni 
oyenulad, 
purchaaer 
now  far  pr»> 
eluded  from 
other  objec- 
•  tiooa. 


r«630] 

Report 
■gainat  title, 
and  no  ex- 
eeptione— 
bin  die- 
mMBedoa 
moiioD. 


report  in  the  view  that  the  master  has  not  fally  performed 
the  duty  imposed  on  him,  but  has  prematurely  come  to  a 
conclusion  in  favor  of  the  title,  and  will  therefore  send  it 
back  to  him  for  further  investigation ;  that  there  is  do 
reason  why  the  same  practice  should  not  prevail  whether 
the  original  reference  be  made  on  motion  or  by  decree ; 
but  that,  in  both  cases,  if  the  vendor  wishes  for  an  oppor- 
tunity of  making  a  better  title,  the  court  should  give  him 
the  option  of  doing  so,  and  only  conclude  the  matter 
when  he  says  he  can  go  no  further.(/)  Upon  the  fresh 
reference,  the  purchaser  seems  not  to  be  restricted  to  his 
original  objections.(g-)  Exceptions,  it  appears,  should 
not  be  general,  but  should  specify  the  objections  to  the 
title.(A) 

If  the  exceptions  are  allowed,  and  no  reference  back  be 
asked  by  the  vendor,  his  bill  will  be  dismissed  at  the 
hearing ;  or,  if  the  title  be  considered  doubtful,  the  di»> 
missal  may  be  without  giving  judgment  on  the  excep- 
tions ;(t)  but  the  purchaser  if  plaintiff  may  in  general 
elect  to  take  the  defective  title.(Ar) 

If  all  the  exceptions  are  overruled,  the  purchaser  can- 
not make  other  objections  to  the  title,(Q  except,  it  is  con- 
ceived, in  the  case  of  fresh  matter,  which  affects  the  title, 
being  discovered  subsequently  to  the  date  of  the  master's 
report.(m) 

*If  the  report  be  against  the  title  and  be  not  excepted 
to,  the  vendor's  bill  may  be  dismissed  with  costs  on  mo- 
tion ;(n)  if  exceptions  are  taken  and  are  overmled,  the 
court,  it  appears,  will  at  once  discharge  the  purchasef, 
without  motion.(o) 


(/)  CurUng  Y.  FUght,  3  Ph.  616;  and  see  5.  C,  13  Jar.  423 ;  and  sec 
Dawes  v.  BeUs^  on  appeal,  1 2  Jar.  709. 

(g)  Fildesv.  Hooker,  ZMsid,  193;  Sag.  411. 

(A)  PUnoer  v.  Hartopp,  6  Beav.  476. 

(i)  WiUox  V.  BdUurs,  Tarn.  &  R.  491 ;  Robinson  v.  MUner,  1  Ha. 
578,  n. 

(ife)  Infra,  533. 

(I)  Brooke  v.  Anon,  4  Mad.  213. 

(m)  See  Jeudmne  v.  Alcock,  1  Mad.  597. 

In)  Walters  y.Pyman,  19  Yes.  351]  WkUannby,  FbUy^BMad,^ 

lo)  Taylor  v.  MartindaU,  1  Y.  &  C.  C.  C.  658. 


AS  TO  SPECIFIC  PERFORMANCE.  630 

If  exceptions  are  taken  to  the  report  against  the  title,  ch,  xviil 
and  are  overruled,  the  court  will  sometimes  send  the  case  Exceptioiui 

taken  and 

back  to  the  master  \{p)  but  not,  it  is  cov^eived,  upon  mere  ^Jr^]|^|^ 
speculation,  nor  unless  the  vendor  can  satisfy  the  court  of  SlSBtoi*"  ' 
the  probability  of  the  title  being  perfected(9)  within  a' 
reasonable  time  ;(r)  and  long  previous  delay,  of  course, 
could  be  a  reason  for  less  additional  time  being  allowed  ]{s) 
"  and  the  court  will  not  allow  a  seller  to  lie  by  before  the 
master,  and  then  upon  further  directions,  attempt  to  make 
a  title  f{t)  nor  will  it  show  any  favor  to  a  vendor,  who, 
or  whose  solicitor,  has  improperly  concealed  a  defect  in 
the  title  ;(u)  nor  allow  further  time,  when,  owing  to  the 
long  interval  which  has  elapsed  since  the  contract  and 
the  altered  situation  of  the  parties,  substantial  justice 
would  not  be  done  by  decreeing  specific  performance.(tr)[l] 

So,  if  no  exceptions  being  taken,  the  cause  comes  on  ifnoexcep- 
for  further  directions,  or  for  original  hearing  if  the  .refer-  Jj^^^j^gj^ 
ence  (in  a  suit  commenced  by  bill)  were  made  before  SJJ^*" 


hearing,  *and  the  vendor  can  satisfy  the  court  that  he  can  ^^^  p?53  ji 
remove  the  objection  on  which  the  master  reported  against 
the  title — as  where  he  can  procure  the  concurrence  of  a 
party  having  an  interest — ^Specific  performance  will  be 
decreed  without  a  reference  back  to  the  master.(a:) 

(p)  See  SidebotAam  y.  BarringUm,  3  Beav.  524;  4  Bear.  110 ;  5  Bear. 
%1 ;  and  see  Fraser  v.  Wood,  8  Beav.342 ;  Smith  v.  Capronf  13  Jur.  148, 
and  Ckamberlain  v,  Lee,  10  Sim.  444 ;  the  master  may,  without  any  spe- 
cial order,  receive  farther  evidence  in  support  of  the  title ;  CoUrell  y.  Wat- 
kins,  1  Beav.  366 ;  Twyford  v.  TraU,  3  Myl.  &  Cr.  646. 

(q)  See  judgment  of  V.  C.  Wigram  in  Dawes  v.  BeUs,  13  Jur.  p.  416. 

(r)  Praser  v.  Wood,  8  Beav.  339 ;  and  see  Whittaker  y.  WMUaker,  cited 
.10  Yes.  599,  and  Lechmere  v.  Brasier,  3  Jac.  &  W.  289. 

(s)  See  Praser  v.  Wood,  supra. 

lt)EsdaileY.8Upkens(m,8ugAl2. 

(tt)  Dolby  V.  PuUen,  1  Russ.  &  M.  396. 

lvf)SeeCowgiUr.  Lord  OxmanUnon,  3Y.  &C. 369, 377. 

{x)  PaJUen  v.  Rogers,  6  Mad.  256 ;  Dawes  v.  BeUs^  12  Jur.  416. 

[1]  The  gjperal  rule  is,  that  if  there  is  not  a  good  title  at  the  time  of  the 
report,  the  purchaser  is  entitled  to  be  discharged,  because  a  purchaser  is 
not  to  be  kept  for  future  inquiries.    A  title  is  not  to  be  made  by  instal-        * 
ments,  and  not  what  the  title  itf  now,  but  what  it  was  when  the  master     ^ 
ruled  the  objections  is  the  state  of  the  title  to  be  pronounced  upon.    Bat 
if  the  title  is  that  originally  produced,  although  the  evidence  to  support  it    * 
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Q>'  ^^"^-  So,  if,  the  report  being  against  the  title,  and  there  being 
SbjJSS!ns[  DO  exceptions,  the  purchaser  moves  that  he  may  be  dis- 
^rehli!^r'!^  charged  from  the  Antract,  the  vendor  may  show  that  the 
SSI^aig^    title  has  been  perfected  subsequently  to  the  report ;  e.  g^ 

by  a  private  act  of  parliament.(y) 
porebaBeT*B       We  havo  secu  that,  as  a  general  rule,  the  purchaser 
Sr%rerence  may  insist  upon  a  reference  as  to  title ;  and  the  court  will 
it  m^  be    not  tie  him  down  to  the  objections  raised  upon  the  plead- 
ings ;  he  may,  however,  waive  such  prima  facte  right 
wholly  or  in  part;  and  if  he  clearly  rest  his  objeetioa 
merely  upon  what  Lord  Eldon  describes  as  "  one  neat 
dry  point,"  or,  it  is  conceived,  upon  a  plurality  of  neat 
dry  points,  the  court,  being  satisfied  that  no  other  ques- 
tion of  title  remains  open,  will  make  a  decree  without  a 
prior  reference  \{z)  but  he  will  not  be  compelled  to  take  a 
defective  title  merely  because,  being  plaintiff,  he  filed  his 
bill  with  notice  of  the  defect.(a) 
By  MquM-       Where  a  purchaser  was  let  into  possession,  and  soon 
afterwards  received  the  abstract,  and  retained  it  for  four 
years  without  objecting  to  the  title,  he  was  held  to  have 
waived  his  right  to  a  reference  ;(6)  but  in  a  later  case  it 
PurchmMr     was  held  that,  even  after  great  delay  and  acquiescence 

•Iter  great      ....  .  v      •  ..• 

deiaj  not     (there  bemg  no  express  waiver,)  the  court  will  not  com- 
Sdtiikr''^  pel  the  purchaser  to  complete,  if  the  title  is  manifestly 
bad.(c)[l] 

(y)  G#»v.Coo!per,  14  Ves.  205. 

\z)  See  JenkiT^  v.  HUei,  6  Yes.  6&3, 654,  and  V.  C.  Wigram's  remarks 
in  Luau  v.  James,  7  Ha.  426. 

(a)  Slapylton  v.  ScaU,  16  Yes.  273. 

(J))  Fleetwood  v.  Green,  15  Yes.  594 ;  and  see  Margreroine  o/Anspatekr, 
iVoe^,  lMad.310. 

(c)  Blackford  Y.  Kirkpairick,  6  Beay.  232;  and  see  Warrenv,  JOckari' 
Am,  You.  1. 

has  varied,  Uie  purchaser  is  bound ;  for  the  eyidence,  and  not  the  title  is 

altered,  and  evidence  which  may  satisfy  one  man's  mind,  may  be  iinsatis- 

factory  to  another.  • 

^  [1]  Where  possession  was  given  under  the  contract,  and  the  abstract 

was  delivered,  and  the  purchaser  allowed  more  than  two  years  to  elapn 

V      before  he  took  any  objection  to  the  tide,  which  was  about  one  year  and  a 

^     half  after  the  time  when  the  contract  should  have  been  completed,  and  in 

the  meantime  he  had  made  alterations  in  the  hoose^and  let  them,  and 
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•According  to  the  old  practice,  there  were  two  ways  of  ^-  ^v"'- 
framing  a  decree  in  a  suit  for  specific  performance  :[1]  Jwmc'^r. 

written  several  letters,  apologizing  for  not  having  paid  the  purchase-mo- 
ney, he  was  decreed,  by  his  coDduct,  to  have  accepted  the  title.  The 
alterations  of  the  premises,  and  the  letting  them,  were  considered  acts 
strongly  indicating  an  acceptance  of  the  title,  and  the  letters  appeared  to 
be  founded  upon  an  acceptamce  of  the  title ;  for,  till  the  title  was  accept- 
ed, the  purchaser  was  not  bound  to  pay  the  money.  In  a  still  later  case, 
the  purchaser,  by  his  answer,  swore  that  he  did  not  mean  to  waive  his 
objections  to  the  title,  but  the  court  said  that  if  a  party  acts  in  a  manner 
from  which  it  may  be  implied  he  does  not  mean  to  object  to  the  title,  he 
cannot  afterwards,  at  a  distance  of  time  when  evidence,  perhaps,  is  lost, 
insist  upon  objections  to  the  title.  In  a  case  which  arose  out  of  a  sale  in 
bankruptcy,  where  he  purchased  with  knowledge  of  an  objection  to  the 
,title,  and,  after  some  months,  granted  a  lease  for  fourteen  years  to  a  son- 
in-law  of  the  bankrupt,  who  was  in  possession  under  the  bankrupt,  the 
purchaser  was  held  to  have  waived  the  objections  to  the  titl^  which  really 
did  exist.  It  was  considered  that  he  had  purchased  the  estate  to  keep  it 
in  his  family,  to  keep  possession  while  he  could,  and  then  shuffle  with 
objection  to  the  title.  The  purchaser  intended  to  give  the  lessee  posses- 
sion under  his  title  as  purchaser,  and  intended  to  waive  all  objections  to 
the  title,  for  there  were  no  objections  of  which  he  had  not,  from  the  very 
first,  been  fully  aware.  The  ground  relied  upon,  that  the  purchaser  in- 
tended to  waive  all  objections,  is  not  reconcilable  with  the  other  ground, 
that  he  intended  to  shuffle  with  the  title.  The  mere  grant  of  a  lease  can- 
not, of  itself,  be  deemed  an  acceptance  of  a  bad  title ;  but,  eonpled  with 
other  circumstances,  it  was,  in  the  above  case,  held  to  amount  to  a  waiver 
of  the  objections.  In  a  later  case,  where,  under  an  agreement  for  a  lease 
the  tenant  entered  into  possession,  and,  without  requiring  a  title,  returned 
a  draft  of  a  lease  sent  by  the  lessor  with  alterations,  which  were  acceded 
to,  and  the  draft  was  engrossed,  and  then  disputes  arising,  a  bill  was  filed 
by  the  lessor,  for  a  specific  performance,  and  the  lessee  insisted  upon  his 
right  to  have  the  title  produced,  the  court  was  of  opinion  that  he  had,  by 
his  conduct,  waived  all  objections  to  the  title.  See  Sag.  on  Vend.,  vol.  1, 
pp.  9, 10,  and  cases. 

ri]  The  following  is  the  form  of  a  decree  for  specific  performance  :— 

•         [Title  of  Cause.] 

This  cause  being  brought  to  hearing  for  further  directions,  on  the 
report  of  A.  B.,  the  master,  to  whom  the  same  stood  referred,  and  the 
said  report,  together  with  the  pleadings  and  proofs,  having  been  read,  ai^ 
Mr.  C.  D.  of  counsel  for  the  complainant,  and  Mr.  E.  F.  and  Mr.  G.  H., 
of  counsel  for  the^defendant,  having  been  heard,  and  the  court  having 
duly  considered  the  said  master's  report,  pleadings,  proofs,  an^  argume^^s, 
and  it  appearing  to  this  court  that  a  good  title  can  be  made  by  the  com- 
plainant, to  the  premises,  comprised  in  the  agreement  between  the  par- 
ties to  this  cause,  mentioned  in  the  pleadings  therein,  and  dated  the 

day  of—,  it  is  thereupon  ordered,  adjudged,  and  decreed,  and  this 
court,  by  virtue  of  the  power  therein  vested,  doth  order,  adjudge,  and  de- 
cree, that  the  said  agreement  so  made  and  entered  into  between  the  com- 
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^'^"^'°-  the  one  was  to  declaie  that  the  plaintiff  was  entitled  to  a 
iuffoS^  specific  performance  if  a  good  title  could  be  shown,  and 
then  to  direct  a  reference  as  to  the  title ;  the  other,  to  refer 
the  title  to  the  master,  and  to  follow  up  that  direction  bf 
a  declaration  that  if  a  good  title  was  shown,  the  agree- 
ment ought  to  be  specifically  performed.(d)  The  mere 
direction  of  the  reference  seems,  however,  to  be  an  impli- 
ed declaration  of  the  right  to  specific  performance  :(e)  so, 
that,  on  the  hearing  on  fortber  directions,  the  court  will 
not  enter  upon  any  other  defence  set  up  by  the  answer ;(/) 
and  such  a  declaration  seems  to  have  been  at  one  time  not 
unfrequently  omitted.(s')  The  present  practice,  however, 
in  suits  commenced  by  bill,  and  where,  by  reason  of  the 
contract  itself  having  been  disputed,  the  cause  is  heard 
before  a  reference  to  the  master,  seems  to  be,  to  deelare 
absolutely  that  the  plaintiff  is  entitled  to  a  specific  per- 
formsmce  of  the  agreement,  and  to  refer  it  to  the  master 
to  inquire-whether  a  good  title  can  be  made ;  not  to  de- 
clare that  the  plaintiff  is  entitled,  d&c.,  if  a  good  title  can 

(<0  Per  L(»d  Eldon  in  Stevens  v.  Chippff  3  Russ.  p.  1^ 

(e)  See  Mole  v.  Smith.  Jac.  495. 

(/)  Le  Grand  v.  Whitekead,  1  Rnss.  309. 

(g)  Sec  Seton  on  Decrees,  210. 

plainant  and  defendant,  and  duljr  proved  in  this  canse,  be  specifically 
performed.  And  it  is  farther  ordered  and  decreed,  that  the  said  complaio- 
ant  execate  and  deliver  to  the  defendant  a  proper  and  safficient  convey- 
ance in  fee,  of  the  premises  comprised  in  the  said  agreement  between  die 
parties,  and  partieularly  described  therein,  to  be  approved  of  by  A.  B.  one 
of  the  masters  of  this  conit,  residing  in  the  county  of  Saratoga,  in  case 
Ihe  parties  differ  about  the  same.  And  it  is  fotther  ordered  and  decreed, 
that  (he  said  defendant  do,  upon  the  tender  or  delivery  to  him  of  sach  An- 

veyance,  pay  unto  the  said  complainant  the  sum  of  $ ,  the  balance  of 

Ihe  purchase-money  of  said  premises  reported  by  the  said  master  to  be 
^1  due,  with  interest  thereon,  at  the  rate  of  seven  per  cenL,  from  the 
date  of  the  said  master's  report  And  it  is  further  ordered  and  decreed 
that  the  said  defendant  do  pay  to  the  complainant  the  costs  of  this  suit,  to 
be  taxed,  ^nd  it  is  farther  ordered  and  decreed,  that  the  said  complain- 
ant have  execution  against  Ihe  said  defendant  for  the  said  sum  of  $ , 

the  balance  of  said  purchase-money  reported  by  the  master  to  be  doe,  witk 
interest  from  the  date  of  his  report,  and  for  the  costs,  to  be  taxed,  as  afore- 
said, according  to  the  course  and  praetiee  of  the  court  And  either  of  the 
parties  is  to  be  at  liberty  to  apply  to  this  court,  as  occasion  maj  require. 
See  2  Barb.  Ch.  Pract,  pp.  463, 451 
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be  made  :(&}  and,  in  such  a  case,  the  court,  in  directing  a  cb.  xvin. 

reference,  will  not  direct  an  inquiry  as  to  when  the  title 

was  first  shown.(i)  We  have  already  noticed  the  form  of 
the  order  of  reference  which,  in  a  suit  commenced  by 
claim,  takes  the  place  of  the  decree  for  specific  perform- 
ance on  the  original  hearing  {k) 

Where  the  agreement  was  in  writing,  and  a  parol  vari-  piainuff-nny 
ation,  not  set  up  by  the  answer,  came  out  on  the  cross-  adopting  pa- 

'  *        "^  '  rol  variation 

examination  of  the  defendant's  agent,  who  was  one  of  the  g^JJ^^, 
•plaintiff's  witnesses,  the  court  seemed  to  consider  that  "^^riroQi 
this  was  a  proper  subject  for  inquiry  before  finally  dis-   . 
posing  of  the  case ;  but,  on  the  plaintiff  consenting  to 
adopt  the  parol  variation  as  a  part  of  the  contract,  specific 
performance  was  at  once  decreed  with  costs.(/) 

The  purchaser,  it  appears,  may  elect  to  take  a  defective  May  elect  to 
title  :{m)  'Uhe  covenants  being  so  framed  as  not  to  leave  tivatitie. 
the  seller  exposed  to  an  action  on  account  of  the  flaw  : 
but  where  the  conveirance  would  be  merely  void,  «and 
might  embarrass  persons  claiming  under  the  same  title 
as  the  seller,"  the  purchaser  seems  to  have  no  such 
right  (n) 

We  may  here  remark,  that  a  decree  for  specific  per-  neena  for 
formance,  in  a  suit  between  vendor  and  purchaser,  is  no  fonna]ice,no 

bartoelaima 

protection  against  the  adverse  claims  of  persons  not  par-  ^r  panona 
ties  to  the  suit  :(o)  except  so  far  as  that,  if  any  particular 
question  of  title  be  decided  in  favor  of  the  vendor,  such 
decision  forms  a  precedent  which  would  probably  be  fol- 
lowed on  a  future  occasion. 

Where  the  plaintiff,  in  his  bill,  offered  to  perform  aa  piaintifrnnt 
ambiguous  agreement,  "  according  to  the  true  intent  and  SETSSclSe 
meaning  thereof,"  but  uniformly,  up  to  the  hearing,  insist-  5S?  <»?.  ** 

...  ,  ,  ,  ■truetlon  df 

ed  on  his  own  construction,  as  the  only  contract  between  agreemeftt 

'  which  he 

himself  and  the  defendants,  not  offering  to  take  up  the  ^  >*p"^ 

(A)  Clive  V.  Beaumontj  1  De  Q.  &  S.,  see  p.  408;  Oihbins  y.  North  East- 
em  Metropolitan  Asylum^  11  Beav.  see  p.  5. 
(t)  S.  C. 

(k)  Supra,  p.  jJM. 

(0  London  and  Bimungham  RaUwaif  Company  v.  Winter ,  Cr.  Sc  Ph.  57. 
(m)  BenneUv,  f^mOer,  2  Bcay.  303. 
(n)  Sag.  490. 
,(0)  See  Wood  v.  WkUe,  4  Myl.  d&  C.  p.  470. 
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ch.  ivm.  other  coDStroctioo  which  the  defendaols  were  at  one  time 
willing  to  perform,  Sir  T.  Plumer  held  the  case  to  be  per- 
fectly different  from  one  where  the  plaintiff  calls  upon  die 
court  to  declare  the  true  construction,  submitting  to  per- 
form according  to  the  same ;  and,  his  opinion  being  against 
the  plaintiff's  construction,  he  refused  to  enforce  specific 
performance  against  the  defendants,  according  to  the  con- 
struction contended  for  by  their  answer.(/i)[l] 
r*634]  *And  where  the  plaintiff  by  his  bill,  praying  the  per- 

M^f^^de-  formance  of  a  written  agreement^  offers  to  the  defendaot 
^7iiMm  (he  benefit  of  certain  subsequent  parol  variations,  the  court 
coma^-  will  decree  specific  performance  with  the  variations,  if  the 
ckMK^Eiu.  defendant  elect  to  take  advantage  of  them ;   or  otherwise 

of  the  original  agreement(f  )[2] 
SSr'prat^  So,  where  the  plaintiff,  by  his  bill,  offers  to  perform  ihe 
^^'d!^  agreemenL(r)  and  the  defendant  proves  a  parol  variatioo, 
bm'^M^'  the  court  will,  at  his  request,  without  a  cross  bill,  decree 
*^  '**^^^  specific  performance  with  the  variation,  and  even  fix  the 
plaintiff  with  the  costs.(^)[3] 

(p)  Chwes  r.  Hisginson^  1  Ves.  &  B.,  see  p.  535. 
{q]  Robinson  r.  Page,  3  Ross.  114. 
(r)  1  C.  P.  Coop.  N.  R.  353. 

(s)  Fife  Y,ClayUfn,lZ  Ves,  biG;  S.  C,  1  C.  P.  Coop.N.R.^l;  Grynn 
V.  Letkbridge,  14  Ves.  585;  see  Higginsan  r.  Clowes,  15  Ves.  525. 

[1]  Id  this  case,  there  were  several  lots,  and  it  was  stated  aAer  two  of 
them,  that  the  timber  on  them  was  to  be  paid  for.  The  particalais  were 
silent  as  to  the  timber  on  the  other  lots,  which  was  of  considerably  grester 
▼aloe ;  bm,  there  was  a  general  condition  that  all  the  timber  and  timbef- 
Uke  Ciees,  down  to  Is.  per  stick  inclosiFC,  should  be  taken  at  a  fair  n)a- 
ation.  The  purchaser  of  the  lots,  to  which  no  statement  was  anoexed, 
claimed  the  timber  without  paying  for  it ;  and  the  court  thou^t  th^  a 
purchaser  might  be  so  fairly  impressed  with  that  idea,  notwithstanJis? 
the  general  condition,  that  it  refused  to  compel  him  to  perform  the  coi- 
tract,  according  to  the  seller's  construction. 

[2]  Unquestionably,  waiver,  even  by  parol,  would  be  a  suffideot  an- 
swer to  the  plaintiff's  claim ;  but,  the  circumstances  of  waiver  and  abin- 
donment  must  amount  to  a  total  dissolution  of  the  contract,  placing  the 
parties  in  the  same  situation  in  which  thej  stood  before  the  agreemeat 
was  entered  into.  . 

[3]  Where  the  plaintiff,  in  a  bill  for  specific  performance,  cannot  prore 
his  agreement,  as  laid ;  but  the  defendant,  who  proves  the  agreement  to 
be  different,  offers  to  perform  specifically  the  agreement  which  he  repre- 
•enti ;  the  court  will  ezecqce  the  agreement  as  proved  bv  the  answer, 


AS  TO  SPECIFIC  PERFORMANCE.  534 

The  decree  should  also,  (unless  the  particular  circum-  ch.  xvni. 
stances  of  the  case  render  such  a  direction  unncessary,)  Jy^cne 

•'   '  should  direct 

direct  the  usual  accounts  to  be  taken  of  the  rents  and  pro-  «ccoun«,&c 
fits  of  the  estate,  and  of  interest  on  the  purchase-money, 
and  should  order  payment  of  the  balance  due  from  the 
purchaser,  and  the  execution  of  the  CiJhveyance  and  de- 
livery of  the  deeds  by  the  vendor  :{t)  and  an  account  may 
be  decreed  on  the  footing  of  the  agreement ;  although,  as 
in  the  case  of  a  lease,  the  subject  matter  of  the  contract 
has  expired  by  lapse  of  time  before  the  hea,Ting.{u) 

Where  part  of  the  subject-matter  of  the  contract  is  ab- 
stracted by  the  vendor  pendente  lite,  equity  will  give  re- 
lief, even  upon  supplemental  bill  after  a  decree  for  specific 
performance  ;  and,  in  order  to  assess  the  amount  of  dam- 
ages, will  allow  the  plaintiff  to  bring  an  action  to  ascer- 
tain quantum  damnificatus,  and  require  the  defendant  to 
admit  the  necessary  facts.(i^) 

If,  on  a  bill  filed  by  the  vendor,  the  purchaser  be  "con-      r^35] 
sidered  unable  to  pay  what  is  due  in  respect  of  purchase-  render's  sbii 

may  direct  ■ 


lea> 


money,  interest  and  costs,  the  decree  may  direct  that,  in  nwaie.and 

■^ '  '  '  '         paying  of 

default  of  payment,  the  master  do  proceed  to  a  sale  of  the  ^%y*I; 
premises  for  the  purpose  of  satisfying  the  amount  so  due ;  *™^'- 
and  that  the  deficiency,  if  any,  be  paid  by  the  purchaser:(ar) 
and  the  vendor  can  prove  as  a  specialty  creditor(y)  in  re- 
spect of  such  deficiency(2r)  in  a  suit  instituted  for  the  ad- 
ministration of  the  assets  of  the  purchaser;  the  amount 
to  be  found  due  upon  the  reference  to  the  master  consti- 
tuting a  judgment  debt  within  the  1  and  2  Vict.  c.  110, 
s.  13.(a) 

(0  See  Seton  on  Decrees,  212, 214. 
(tt)   Wilkins(m  v.  Torkington,  2  Y.  &  C,  Ex.  726. 
{w)  Nelson  v.  Bridges,  2  Beav.  239, 244. 

(z)  See  Hayd^  v.  BeU,  1  Beav.  337,  343;  Rome  v.  Young.ZY.SbC. 
199  J  Duke  of  Beaufort  v.  PhiUips,  1  De  G.  &  S.  321. 
(y)  S.  C. 

{z)  Rome  v.  Young,  4  Y.  &  C.  204. 
{a)  Duke  of  Beaufort  v.  PhilUps,  1  De  G.  &  S.  321. 


without  a  cross-bill,  although  the.  plaintiff  should  wiih  to  have  the  bill 
dismissed,  if  the  court  think  the  defeipdant  entitled  to  a  specific  pei^rmK 
ance. 
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ch.  xvm.  The  usual  direction  as  to  the  conveyance  is  that  the 
i^J^^'  master  settle  it  '4f  the  parties  differ  about  the  8ame;(&) 
b^*!l^n^  th6se  latter  words  will,  however,  it  seems,  be  omitted,  if 
an  infant  is  a  necessary  party  to  the  conveyance  ;(c)  or  if 
it  will,  by  statute,  operate  to  convey  the  infant's  estate, 
although  he  may*  not  actually  be  a  party  ;(<2)  but  nol 
merely  on  the  ground  of  his  being  interested  in  the  es- 
tate, as  in  the  case  of  an  infant  cestui  que  trust  whose 
trustees  have  power  to  sell  and  give  receipts.(e)  In  one 
case  the  decree  went  on  to  direct  that  the  master,  in  set- 
tling the  conveyance,  should  insert  therein  a  particular 
clause  in  favor  of  the  plaintiff ;(/)  but  it  does  not  appear 
that  the  court  will,  in  general,  embarrass  the  master  with 
any  positive  direction,  or  declaration  as  to  the  rights  of 
the  parties  ]{g)  if  the  decree  omit  the  usual  direction  as  to 
the  conveyance,  the  omission  may  be  supplied  on  peti- 

[•536]     ^ion(*) 

CMum  of        *If  the  matter  comes  before  the  master,  the  practice,  as 

S[mIK  setded  by  the  76th  oider  of  April,  i828,(t)  is,  for  the  party 
entitled  to  prepare  the  conveyance  to  bring  the  draft 
thereof  into  the  master's  office,  and  give  notice  of  his  hav- 
ing so  done  to  the  other  party ;  and,  at  any  time  within 
eight  days  after  such  notice,  such  other  party  may  in- 
spect the  same  without  fee,  and  may  take  a  copy  thereof 
if  he  thinks  fit ;  and  at  of  before  the  expiration  of  the 
eight  days,  or  such  further  time  as  the  master  shall  in  his 
discretion  allow,  such  other  party  must  either  agree  to 
adopt  the  conveyance,  or  signify  his  dissent  therefironii 
and  thereupon  he  may  deliver  a  statement  in  writing  of 
Ae  alterations  which  he  proposes  in  the  draft  of  the  con- 
veyance. But  if  he  deliver  no  such  statement  in  writing 
or  if  the  party  bringing  in  the  draft  refuse  to  adopt  the 
proposed  alterations,  the  master  proceeds  to  settle  the  eon- 

(k)  Seum  on  Decrees,  S13. 
(0  CalvniY.  (M/rvy,2Beay.9G7. 
id)  dcorr.  Okccse,i5L.J^N.8.,Ch.d8. 
(e)  iHcUrdtom  r.  Ward,  11  Beay.  STB. 
^         (  O  Afflteky  ▼.  IfUUM,  1  Ha.  183. 
(})  Wmimmsr.  7V«ir, 6 Ha. 951 
(A)  TVewlyam  r.  Charter,  9  Bear«140. 
(i)  See  Edwards*  Orders,  37,  auA  Daniel's  Ch.'Pnic.  by  H.  1191. 
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veyance,  according  to  the  practice  of  the  court.    And  in  ^-  ^^"- 
case  the  master  adopts  the  proposed  alterations,  the  costs 
of  the  proceeding  are  borne  by  the  party  preparing  the 
draft.[lj 
The  usual  course  is,  for  the  master  to  take  the  opinion  pnftiaid 

'  *  before  coon 

of  some  conveyancing  counsel  upon  the  draft  conveyance  "^^- 
and  objections,  as  in  the  case  of  an  abstract.(A:) 

If  an  appeal  is  pending,  the  master  must  nevertheless  Efiact  of 
proceed  to  settle  the  conveyance,  and  only  its  execution  *^'^* 
will  be  stayed.(/) 

The  draft,  when  settled  by  the  master,  is  engrossed  in  Enffro«- 
his  office,  and,  according  to  the  books  of  practice,  "  he  Jjj^ljj^^ 
signifies  his  allowance  of  it  by  signing  his  name  in  the  ^^  ^^ 
first  and  last  skins,  in  the  following  form,  in  the  margin 
of  the  indenture ;  A.  v.  B.  I  approve  of  and  allow  this 
^indenture,  being  the  same  mentioned  in  my  report  dated      r*537] 
the  day  of  .    He  then  signs  a  report  or  cer- 

tificate of  his  having  approved  and  allowed  the  engross- 
ment, which  must  be  filed  in  the  usual  way  f{m)  but 
upon  this,  as  on  other  points,  the  practice  of  the  several 
masters  is  believed  not  to  be  uniform. 

Exceptions  lie  to  the  master's  certificate  ;(n)  but  if  no  ExceptioM 
exceptions  are  filed  the  conveyance  must  be  executed  by  ceruSciuer 
the  parties.(o) 

In  various  cases  of  necessary  parties  being  under  dis-  conreyanM 
abilities,  a  conveyance  might,  until  recently,  have  been  TVnaiee  ae^ 
procured  under  the  1  Will.  IV.  c.  60,  and  4  and  5  Will. 
lY.  c.  23  ;(p)  and  may  now  be  procured  under  the  13  and 
14  Yict.  c.  60,  the  principal  provisions  of  which  (9)  we 
have  already  noticed.(r) 

(k)  Supra,  p.  523;  Dan.  Ch.  Prac.  by  H.  1191 ;  see  Loyd  v.  Grifiik,  3 
Atk.  264, 266. 

(0  OwyrinY.  LethJbridge.HYes.^^, 

\m)  Dan.  Ch.  Prac.  by  H.  1192,  citing  1  Turn.  &  V.  422. 

(fi)  Wakeman  v.  Dutchess  cfRutlandj  3  Yes.  504. 

(o)  1  Dan.  Ch.  Prac.  by.  H.  1192. 

(p)  See  Jn  re  Lowe's  estate,  2  Ph.  690 ;  and  on  the  acts  generally,  see 
Hill  on  Tmsstees,  275,  et  seq. 

(q)  See,  in  particular,  sect.  30,  supra,  280. 

(r)  Supra^VTIjetseq. 

[1]  See  Barb.  Ch.  Pr.  vol.  1,  p.  541, 543. 
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And  by  the  1  Will.  IV.  c.  66,(*)  when  any  person  hay- 
ing contracted  to  sell  any  land  becomes  lunatic,  and  a 
specific  performance  of  the  contract,  either  wholly  or  as 
the  same  remains  to  be  performed,  has  been  decreed  either 
before  or  after  the  lunacy,  the  committee  of  the  estate  of 
the  lunatic  may,  in  his  place,  by  direction  of  the  Lord 
Chancellor,  signified  by  an  order  to  be  made  on  the  peti- 
tion of  the  plaintiff  or  any  of  the  plaintiffs  in  the  suit, 
convey  the  land  in  pursuance  of  the  decree,  to  such  per- 
son and  in  such  manner  as  the  chancellor  shall  direct; 
and  the  purchase-money,  or  so  much  thereof  as  remains 
unpaid,  is  to  be  paid  to  the  committee.(/) 

Two  modes  of  proceeding  might,  until  recendy,  have 
been  adopted  when  a  party  refused  upon  order  to  execute 
*the  necessary  assurance ;  the  first  under  the  1  Will.  IT. 
c.  34,(t<)  which  authorized  the  court  to  appoint  one  of  the 
masters  to  execute  the  conveyance ;  but  only  when  the 
recusant  party  had  been  in  prison  for  two  months ;(«?)  or, 
secondly,  the  party  ordered  to  convey  might,  upon  his 
refusal  or  default  for  twenty-eight  days  after  tender  of  the 
conveyance,  be  treated  as  a  trustee,  and  a  conveyance 
might  be  obtained  under  the  1  Will.  IV .  c.  60,  s.  8  ]{x) 
the  new  Trustee  Act,  repealing  the  1  Will.  IV.  c.  60,  con- 
tains, as  we  have  seen,  an  express  provision  authorising 
the  court  to  declare  that  any  of  the  parties  to  a  suit  for 
specific  performance  are  trustees  within  the  meaning  of 
the  act,  and  to  make  a  similar  declaration  as  respects  na- 
born  persons  in  certain  cases  ;(y)  and  will  probably,  in 
cases  coming  within  its  provisions,  supersede,  although  it 
does  not  repeal,  the  1  Will.  IV.  c.  36. 

We  may  here  remark  that  where  money  has  been  paid 
under  a  decree  or  order,  which  is  reversed  on  appeal,  in- 
terest will  not  be  allowed  except  by  special  direction.(z) 


(«)  Which  is  not  repealed  by  the  13  and  14  Vict  c.  60. 
(0  Sect  27. 

(u)  See  sect.  15,  role  15. 
(w)  See  9  Beav.  275. 

{z)  See  Warbwrton  y.  Vaughan,  4  Y.  &  C,  Ex.  247 ;  Tlumas  t.  Gwysw, 
9  Beav.  275. 
(y)  13  and  14  Vict  c.  60,  s.  30. 
{z)  Parker  v.  MorreU,2Vh.i69',  andseeS  Y.&C.  131. 
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Where  the  vendor's  bill  is  dismissed  for  want  of  title,  ^-^^p- 
the  court  will  direct  him,  if  he  has  received  the  deposit,  £3^^*'" 
to  repay  it  with  interest  ;(a)  or,  if  in  the  hands  of  the  auc-  bfu^'urn 
tioneer,  would  probably  direct  the  vendor  to  concur  with  whmm^ 
the  purchaser  in  an  order  for  its  payment  ;(6)  but,  in  a  ^"*' 
recent  case,  where  the  vendor's  bill  was  dismissed  on  the 
ground  of  laches,  and  without  any  decision  on  the  ques- 
tion of  title,  Sir  J.  Wigram,  V,  C,  refused  to  order  the  re- 
turn of  the  deposit ;  and  intimated  that  such  an  order 
should  only  be  made  in  cases  where  the  decree  dismis- 
sing the  *bill  would  entitle  the  purchaser  to  an  injunction      [*639] 
if  the  vendor  attempt  to  enforce  his  legal  remedies  upon 
the  contract  ;(c)  the  return  of  the  deposit  cannot  (d)  be  or- 
dered when  the  purchaser's  bill  is  dismissed ;  but,  in  a 
recent  case,  V.  C,  E.  Bruce,  in  adhering  to  the  rule,  re- 
fused the  vendor  costs,  on  his  declining  to  return  the  de* 
posit.(c) 

If  a  bill  is  dismissed  on  grounds  which  would  not  in 
themselves  be  a  defence  to  an  action  at  law,  it  does  not 
appear  to  be  necessary  to  express  in  the  decree  that  the 
dismissal  is  without  prejudice  to  the  legal  remedy.(/) 

(11.)  As  to  costs. 

In  equity,  as  at  law,  the  party  who  fails  is,  prima  fade,  comM^utL 
liable  to  costs  ;(g')[l]  and  although  the  question  of  costs  aw  borne 

(a)  Haiifes  v.  BaUey^  cited  Sag.  814 ;  Lord  Anson  v.  Hodges^  5  Sim.  227. 
{h)  Bryant  v.  j^itfit,  4  Rnss.,  see  p.  6. 

(c)  Soutkcomb  Y.  Bishop  of  ExeUr^  Ha.,  see  p.  225. 

(d)  StLpra,88. 

(e)  Gf€»v.  Pearje,  2  DeG.&S.,  see  346. 
(/)  See  Wedgwood  v.  AdamSt  8  Beav.  105. 
(jg)  Vwneouver  t.  BUss,  11  Yes.,  see  463. 


[1]  "The  result  an  attentive  examination  of  the  cases*'  says  Beames, 
in  the  Introduction  to  his  Treatise  on  Costs,  "  will  it  is  apprehended, 
serve  to  demonstrate,  that  there  are  two  general  principles  on  which  courts 
of  equity  generally  act,  in  giving  or  withholding  costs ;  namely  the  re- 
muneroHon  of  the  successful  party,  and  the  punishmeTU  of  the  unsuccea- 
ful  party.  In  some  instances,  remuneration^  appears  to  be  the  sole,  or  at 
least,  the  leading  principle ;  and  in  other  instances,  pwniskment  seems  to 
be  the  sole,  or  at  least  the  leading  principle ;  whilst  in  many  instances, 
both  remuneration  and  punishment  may  be  considered  to  be  the  combin- 
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rests  entirely  in  the  discretion  of  the  coiirt,(A)  yet  it  is  for 
the  unsuccessful  litigant  to  show,  (if  he  can,)  the  existence 

(A)  Sug.  821 ;  OoroAly  y.  MaUnyt,  1  H.  L.  C.  81. 


ed  or  joint  principle,  it  being,  in  these  latter  instances,  difficult  to 
tain  which  of  them  is  the  leading  or  preponderating  principle,  neither  of 
them  being  more  prominent  than  the  other.    Thos,  when  a  court  of  equity 
awards  costs  to  a  trustee.  Ids  rvntiMMrotum  is  the  sole  object,  because  the 
court  can  never  be  inferred  to  intend  any  punishment  to  the  cestei  fw 
trusty  in  making  him,  or  the  fund  which  belongs  to  him,  pay  those  costs; 
on  the  contrary,  it  requires  from  such  cestui  que  trust  the  discharge  of  a 
moral  duty  \  lest  the  gratuitous  performance  of  a  judiciary  oUigatioQ, 
which  can  be  attended  with  no  benefit  to  the  trustee,  should  be  accom- 
panied with  a  pecuniary  loss  to  him.    Other  instances,  where  rtmMnira- 
titm  is  the  sole  principle,  may  be  mentioned.    Thus,  for  example,  where 
costs  are  given  to  mortgagees,  conducting  themselves  properly;  and 
where  costs  out  of  pocket,  are  given  to  defendants  in  suits  for  discorciy, 
and  to  defendants,  not  examining  in-  chief,  in  suits  to  perpetuate  testi- 
mony.   In  other  instances,  punishment  may  be  considered  to  be  the  sole, 
or  at  least,  the  leading  principle.     The  instances  of  this  kind,  may 
be    classed  under  positive  and   negative.     By  the  term   positive,  ve 
mean  cases  where  a  party  has  been  ordered  to  pay  costs,  although  he 
filled  a  character,  which,  on  ordinary  occasions,  so  lar  from  subfecczag 
him  to  the  payment  of  costs,  would  have  entitled  him  to  receive  costs. 
Some  very  striking  instances  of  this  description,  may  be  discovered  by 
recurring  to  those  cases  where  trustees  have  been  found  amongst  those 
cases,  where  mortgagees  have  been  ordered  to  pay  costs.    In  all  these 
cases,  punishment,  in  the  larger  sense  of  that  term,  as  applied  to  costs^ 
must,  it  is  apprehended,  be  considered  the  leading,  if  not  the  sole  princi- 
ple.   Elxamples  of  the  negative  kind  are  very  numerous.    We  meat 
by  examples  of  the  negative  kind,  cases  where  costs  have  been  withheld 
from  parties,  who,  as  the  result  of  the  characters  they  filled,  would  have 
been,  in  ordinary  circumstances,  entitled  to  receive  their  costs.    Thus, 
as  we  have  already  remarked,  mortgagees,  if  they  conduct  themselTes 
properly,  are  generally  entitled  to  their  costs,  upon  the  remunerative  prin- 
ciple :  but,  in  the  case  of  an  unconscientious  defence,  and  in  several  other 
instances  mentioned  in  the  following  pages,  the  remunerative  principle 
gives  way  to  the  punitory  principle,  and  mortgagees  have  been  deprived 
of  their  costs.    In  all  such  cases,  as  the  parties  have  forfeited  their  right 
to  the  benefit  of  that  remunerative  principle  which  would  have  entitled 
them  to  their  costs,  the  other  principle  comes  into  action,  and  they  are  so 
far  punished,  as  to  be  deprived  of  those  costs  which  their  character  woald, 
in  ordinary  circumstances,  have  entitled  them  to  receive.    In  these  eases, 
punishment,  in  the  milder  sense  of  the  term,  as  applied  to  costs,  musL  k 
is  apprehended,  be  deemed  the  leading,  if  not  the  sole  principle.    Tike 
same  observation  applies  to  trustees,  when  they  are  deprived  of  their 
costs.    In  depriving  such  persons  of  their  costs,  the  principle  is  their  piu- 
ishment,  not  the  remuneration  of  the  other  party ;  and  although  some 
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of  circumstances  sufficient  to  negative  his  prima  facie  lia-  ch  xvm. 
bility  ;(t)  and  the  present  disposition  o^'the  courts  a}>pears 

(t)  Vancouver  v.  BlisSf  idn  supra^ 


benefit  results  to  the  latter,  namely,  that  peconiary  benefit  precisely  which 
is  equivalent  to  the  amount  of  such  costs,  this  is  a  consequence  not  con- 
templated, or  regarded  by  the  court,  however  unavoidable  in  efiect.  This 
observation  applies  with  equal,  if  not  with  more  force  to  those  cases, 
where  parties  who  in  ordinary  events  would  have  received  their  costs, 
have,  on  the  contrary,  been  ordered  to  pay  costs.  It  is,  indeed,  an  obvi- 
ous truth,  that  the  punishment  of  the  one  party  by  making  him  pay  costs, 
or,  depriving  him  of  his  right  to  receive  them,  must  in  every  instance  be 
attended  with  a  benefit  to  the  other  party ;  but,  in  the  cases  to  which  we 
allude,  that  benefit,  is  not  the  leading,  or  main  object  of  the  court ;  it  is 
rather  an  unavoidable  consequence,  in  the  present  mode  of  disposing  of 
costs,  or,  if  capable  of  being  stated  higher,  it  is  at  all  events  a  secondary, 
or  inferior  object,  leaving  the  punishment  of  the  other  party  as  the  lead- 
ing principle  of  the  decision.  We  have  observed,  that,  in  the  generality 
of  cases,  the  remuneration  of  the  one  party,  and  the  punishment  of  the 
other  party,  may  be  considered  to  be  combined  in  the  principle  on  which 
costs  are  awarded.  The  reader  is  not,  however,  to  conclude,  that  we  use 
the  term  remtmeratwn  either  in  an  enlarged  sense,  or,  its  more  ordinary 
sense.  We  use  the  term  as  equivalent  with  reimbursement,  or  re-pay- 
ment. But,  qualified  as  the  sense  is  in  which  we  use  the  term,  the  remu- 
neration in  cases  between  party  and  party  is,  generally  speaking,  very 
imperfect  it  is  only  of  a  part  of  the  costs ;  and  as  the  punishment,  it  fol- 
lows, is  bounded  by  the  measure  of  the  remuneration,  that  term  is  uSed 
only  in  such  restricted  sense.  Complete  justice,  however,  between  the 
litigating  parties,  as  individuals,  never  can  be  done,  tmless  the  successful 
party,  in  addition  to  the  recovery  of  his  right,  is  fully  reimbursed  the  ex- 
penses he  has  incurred  in  the  pursuit  of  such  right  But,  our  municipal 
courts  do  not  in  ordinary  cases  award  this  measure  of  justice,  proceeding, 
possibly,  upon  some  latent  and  unavowed  principle  of  polity  which  dis- 
courages litigation  by  imposing,  even  upon  the  successful  party,  some 
degree  of  pecuniary  loss.  In  ordinary  cases,  where  costs  are  given  as 
between  solicitor  and  client,  it  is  in  the  greater  proportion.  As  in  cases 
of  the  latter  description,  the  remuneratory  principle  is  carried  further,  so 
its  operation  is  more  distinctly  evident ;  but  its  existence,  is  not  more  cer- 
tain than  in  other  cases.  In  charity  cases,  the  heir,  when  he  does'  not 
make  an  improper  point,  has  frequently  this  mea.sure  of  costs  awarded 
him.  When  we  state  our  impression,  that  the  leading  principles  on 
which  Courts  of  Equity  proceed  in  awarding,  or  withholding  costs,  are 
remuneration  and  punishment,  we  are  fully  aware,  that  some  of  the  cases 
to  which  we  have  alluded  as  instances  where  punishment  has  been  the 
leading  principle,  seem  rather  to  point  at  remuneration,  as  the  leading 
principle.  The  cases  from  which  many  of  the  doctrines  with  regard  to 
costs  are  drawn,  are  but  too  frequently  very  dark,  and  indicate  obscurely 
the  principles  on  which  they  have  been  decided.    Amidst  these  cases  we 
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^^^^'-  to  be,  to  adhere,  with  considerable  strictness,  to  the  gene- 
ral rule.  It  was  '§bserved  by  Lord  Cottenham,  C,  in  a 
recent  case,  "  Parties  may  have  more  or  less  reason  for 
coming  here ;  but  the  question  is,  whether  those  who  are 

have  been  compelled  to  search  for  the  principle.  If  we  hare  not  reached 
moral  certainty,  but,  if,  on  the  contrary,  the  language  of  some  of  the 
cases  may  be  thought  to  be  at  variance  with  our  conclusions,  let  it  be  re- 
collected, that  the  cases  themselves  are  not  always  consistent,  and  that 
great  names  clash  with  names  of  equal  greatness,  when  allusion  is  made 
to  the  principles  on  which  costs  are  given,  or  withheld  in  particular  in- 
stances. In  our  own  defence,  we  should  also  make  another  observatiin. 
When  we  say,  that  the  leading  principles  of  awarding,  or  withholding, 
costs  are,  in  our  opinion,  remuneration  and  punishment,  we  must  not  be 
understood  to  assert  that  Courts  of  Equity  invariably  dispose  of  every 
question  of  costs  by  recurring  to  the  one,  or  the  other,  or,  both  of  these 
principles.  These  principles  have  been  adopted  in  order,  to  promote  jus- 
tice ;  but  their  operation  would  sometimes  destroy  it.  As  they  ought  not 
to  be  suffered  to  defeat  that  purpose  which  is  the  sole  motive  of  their 
adoption  because  that  would  be  to  permit  the  means  to  defeat  the  end, 
they  must  of  necessity  be  suspended,  whenever  they  are  destructive  of, 
or  inconsistent  with  justice.  To  some  such  reasoning  as  this  we  most 
probably  have  recourse,  if  we  would  trace  the  principles  of  some  of  those 
cases  where  courts  of  equity  have  given  no  costs  to  either  pany;  cases, 
in  which,  consistently  with  the  first  rules  of  justice,  there  can  be  found 
no  opening  for  the  application  of  the  principles  of  remuneration  and  pun- 
nishment  separately,  or  for  the  application  of  both  of  them  in  combina- 
tion. Instances  of  this  kind  are  to  be  found  in  suits  of  partition,  as  ap- 
plied to  the  costs  up  to  the  period  of  the  commission.  In  such  suits,  no 
costs  are  given  on  either  side  up  to  the  period  we  have  mentioned;  and 
although  the  reason  on  which  this  rule  is  usually  stated  to  rest,  is  analogy 
to  the  rule  at  law,  yet,  better  reason  seems  to  present  itself  in  the  utter 
inapplicability  of  the  principles  on  which  costs  are  generally  given,  or 
withheld,  to  a  suit  of  that  particular  description.  There  is  also  another 
class  of  cases  in  which  the  court,  satisfied  with  the  honesty  of  intention 
of  the  unsuccessful  party,  allowing  !br  the  difficult  situation  in  which  he 
was  placed,  and  for  the  infirmity  of  human  judgment,  and,  perceiving, 
that  the  remuneration  of  the  successful  party  could  alone  be  obtained  at 
the  expense,  and,  so  far,  by  the  punishment  of  his  unsuccessful  opponent, 
has  given  no  costs  against  the  party  who  failed.  We  allude  to  the  case 
of  a  purchaser  who  has  declined  to  complete,  on  a  fair  objection  to  the 
title,  although  the  court  has  ultimately  overruled  the  objection.  In  this 
case,  justice  seems  to  require,  that  neither  of  the  principles  should  be 
acted  upon.  The  punitory  principle  appears  inapplicable  to  an  unsoe- 
cessfnl  party,  who  has  paused  upon  a  question,  raising  difficulties  in  the 
minds  of  those  most  qualified  to  judge,  whilst  the  existence  of  a  fair  doubt 
as  to  the  vendor's  title  seems  a  sufficient  ground  to  suspend  that  remune- 
rating principle,  which  would  otherwise  have  been  conclusive  in  his  &vor 
upon  the  question  of  costs." 
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right,  or  those  who  are  wrong,  are  to  pay  the  costs  of  their  <^-^^°' 
so  doing.    The  rule  I  always  act  upon  is,  to  order  costs 
to  be  paid  by  those  who  are  wrong  :"(A:)[2] 

{k)  Hvmter  v.  Nockolds,  2  Ph.  545 ;  and  see  Cfreen  v.  BriggSf  6  Ha.  633, 
and  Earl  Nelson  v.  Lord  Bridport,  10  Bear.  305. 

[2]  In  a  court  of  eqity  as  well  as  in  a  court  of  law,  the  prevailing  party 
is  jnima  faciei  entitled  to  costs.  Sa/unders  v.  FVostf  5  Pick.  260.  Costs 
are  in  the  sound  discretion  of  the  court.  Garr  v.  Bright^  I  Barb.  Ch.  Rep. 
157 ;  Brooks  v.  Byam^  2  Story's  Rep.  553.  But  a  party  succeeding  upon 
the  merits,  is  in  general  entitled  to  costs.  Qarr  y.  Brighty  1  Barb.  Ch. 
Rep.  157.  Where  a  plaintiff  dismisses  his  own  bill,  or  suffers  it  to  be 
dismissed  for  want  of  prosecution,  or  it  is  dismissed  on  general  demurrer 
for  want  of  equity,  the  defendant  is  entitled  to  costs.  R.  Whether  costs 
ought  to  be  decreed  by  a  court  of  chancery,  is  always  a  question  which 
addresses  itself  to  the  sound  discretion  of  the  chancellor.  CoUman  y. 
Moore,  2  XiiU.  355;  TTmlinson  y.  Ward,  2  Conn.  Rep.  396;  Methodist 
Episcopal  Church  v.  Jacques,  1  Johns.  Ch.  Rep.  65 ;  NicoU  v.  TYustees  of 
HwnJtingUm,  1  Johns.  Ch.  Rep.  166.  Cowles  v.  Whitman,  10  Conn.  Rep. 
121.  See  also,  Eeutbum  y.  Kirbe,  2  John.  Ch.  Rep.  317 ;  €fetman*s  ez'rs, 
y.  Bearddey,  2  John.  Ch.  Rep.  274 ;  WiHiaras  y.  Wilkins,  3  John.  Ch.  Rep. 
65 ;  7Vam5  y.  Waters,  on  appeal,  12  John.  Rep.  500. 

At  law,  the  costs  abide  the  eyent  of  the  action,  by  the  yendor  or  purcha- 
ser. In  equity  also,  the  person  who  fails  in  the  suit,  must  prima  facie,  be 
deemed  liable  to  the  costs ;  and  it  is  not  material  that  the  seller  is  a  trustee 
and  not  beneficially  entitled  to  the  property,  or  that  the  purchaser  is  laying 
out  trust  money.  But  still,  although  this  is  the  general  rule,  yet  costs  in 
equity  rest  entirely  in  the  breast  of  the  court ;  for  the  prima  facie  claim 
to  costs,  may  be  rebutted  by  the  particular  circumstances  of  the  case ;  and 
it  is  for  the  court  to  decide  whether  these  circumstances  are,  or  are  not, 
sufficient  to  rebut  the  claim.    In  Staines  y.  Morris,  1  Yes.  &»  Bea.  15, 16. 

Lord  Eldon  said,  that  as  to  the  costs  of  the  suit  in  equity,  it  is  in  many 
cases  yery  hard  that  costs  should  follow  the  eyent  of  the  cause,  yet  all  his 
experience  had  persuaded  him,  that  it  was  much  to  be  wished,  that  the 
course  of  the  court  was  so.  Certainly  howeyer,  that  was  not  the  present 
course  of  the  court.  Where  there  is  a  fair  case  for  consideration,  it  is 
not  the  course  to  yisit  the  party  who  fails,  with  costs.  In  the  case  itself, 
although  Lord  Eldon  held  that  the  purchaser  was  wrong,  in  resisting  a 
coyenant,  which  he  was  bound  to  enter  into ;  yet  as  the  master's  opinion 
had  been  the  other  way,  and  the  judges  at  law,  would  not  decide  the  case, 
until  the  opinion  of  the  court  of  chancery,  and  professional  men  had  dif- 
fered upon  the  question,  it  would,  he  said,  be  too  presumptuous  in  him,  to 
set  such  yalue  upon  his  own  opinion,  by  marking  the  resistance  of  the 
purchaser  with  costs  and  therefore,  he  made  the  decree  without  costs. 
See  TVavis  y.  Waters,  on  appeal,  12  Johns.  Rep.  500 ;  Williams  y.  Wtl- 
kins,  3  Johns.  Ch.  Rep.  65 ;  <M7nan*s  exVs.  y.  Beardstey,  2  John.  Ch.  Rep. 
274;  Eastbum  y.  Kirbe,  2  Johns.  Ch.  Rep.  217;  Melodist  Episcopal 
Ckwrch  y.  Jacques,  1  John.  Ch.  Rep.  65 ;  NicoU  y.  TVustees  of  Huntington^ 
1  Johns.  Ch.  Rep.  166, 162. 
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ch.  xvnL      •The  cases  upon  the  subject  may  be  conveniently  clas- 
sified as  follows,  viz. 

1st,  Cases  where  the  general  rule,  fixing  the  unsucess- 
ful  litigant  with  costs,  is  merely  allowed  to  operate. 

2ndly,  Cases  where  it  is  enforced  with  more  than  ordi- 
nary stringency. 

3rdly,  Cases  where  it  is  modified,  so  as  to  deprive  the 
successful  litigant  of  his  costs,  wholly  or  in  part. 

And  4thly,  Cases   where  the  successful    litigant  is 

wholly  or  in  part  fixed  with  payment  of  costs. 

Cases  when      As  to  the  Ist  class  of  cascs. — A  purchaser  resisting  spe- 

uTauowed^  cific  performance,  on  grounds  which  the  court  consi- 

^^    '    ders  clearly  untenable,  will  not  be  relieved  from  costs  be* 

cause  he  acted  under  counsel's  opinion ;(/)[!]  or  even 

upon  the  recommendation  of  the  Master  :(m)  so  where  he 

is  held  by  his  conduct  to  have  waived  the  usual  reference 

upon  the  title,(n)  or  any  particular  objection  arising  on 

the  title,(o)  and  he  has  rested  his  defence  on  the  question 

of  title,  the  decree  against  him  will  be  with  costs.    So, 

where  the  vendor's  bill  is  dismissed  merely  for  want  of 

title,  and  the  title  is  clearly  bad,  the  decree  against  him  is 

with  costs,(29)  although  he  be  merely  a  trustee  for  sale,(9) 

or  although  the  title  have  become  defective  through  the 

accidental  destruction  of  the  deeds  subsequently  to  the 

contract  :(r)  so,  where  a  purchaser  had  objected  that  a 

good  title  could  not  be  shown  unless  certain  accounts 

were  taken,  and,  this  being  resisted,  each  party  filed  a  bill 

r*6411      ^^'  specific  'performance,  the  court,  holding  the  purchaser 

(0  MaUng  y.  BtU,  1  Cox.  186 ;  and  see  Pirmin  v,  PuOin,  18  Jar.  410, 
where  it  would  appear  that  a  trustee  acting  under  advice  was  nereithe- 
less,  fixed  with  costs. 

(m)  Earl  Ndson  v.  Lord  Bridport^  10  Beav.  305. 

(w)  Fleetwood  v.  QreeUj  15  Ves.  595 ;  Margravine  of  Anspack  v.  Nod, 
1  Madd.  317. 

(o)  Burnett  v.  BrotDn^  1  J.  &  W.  175. 

(j?)  Walters  v.  Pyman,  19  Ves.  351. 

{q)  Edward  v.  Harvey^  G.  Coop.  40. 

(r)  Bryant  v.  Busk^  4  Russ.  1,  5. 

f  1  ]  For  the  court  cannot  allow  th6  mistaken  advice  of  a  third  peisoD, 
to  operate  to  the  disadvantage  of  the  party  who  is  clearly  in  the  right 
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to  be  right,  made  a  decree  in  the  second  suit,  and  gave  ^•^^^'' 
him  the  costs  of  both  suits.(^)[l] 

As  to  the  2nd  class  of  cases. — A  vendor  obtaining  a  ^SHJ^ 
decree  for  specific  performance  has  been  held  entitled  to  ^tb  m^ 
costs  on  the  special  ground  of  the  purchaser  having  per-  ^^!Sf^ 
sisted  in  an  objection  to  the  title  which  he  knew  had  been  '''^^' 
decided  against  another  purchaser  in  a  former  suit  ]{t)  so, 
where  a  bill  is  dismissed  on  the  ground  of  misrepresenta- 
tion,(i/)  or  fraud,  or  contains  groundless  imputations  of 
moral(ir)  fraud  against  the  defendant,(x)  or  where  the 
claim  is  dishonorable  and  contrary  to  moral  equity,(y)  or 
against  a  clear  stipulation  in  the  contract,(j:r)  the  dismiss- 
al will  be  with  costs :  so,  where  the  unsuccessful  litigant 
has  acted  fraudulently  in  the  subject-matter  of  the  suit, 
or  has  acted  vexatiously,  and  refused  fair  offers  of  accom- 
modation, the  decree  against  him  will  generally  be  with 
costs.(a) 

As  to  the  3rd  class  of  cases.  (&)[2] — ^A  vendor  obtaining  caMirtaera 

general  mis 

(i)  Burton  y.  Todd,  and  Todd  v.  Gee,  1  Sw.  255  262. 

(/)  Biscoe  V.  WUks,  3  Mer.  456. 

(u)  Buxton  v.  Lisier,  3  Atk.,  see  387, 

(w)  See  the  conclusion  of  V.  0.  Wigram's  judgment  in  MarshaU  v. 
Madden,  7  Ha.  444. 

(2)  Beames  on  Costs,  109 ;  Scott  v.  Dunbar,  1  MoU.  442,  460;  Ltmgley 
y.  Fisher,  9  Beav.  90;  see  GlascoU  v.  Lang,  2  Ph.  310,  322;  Knight  r, 
Majoribanks,  2  Mac.  &>  G.  16. 

(y)  Davis  v.  Symonds,  1  Cox.  402, 408,  and  other  cases  cited  in  Beames 
on  Costs,  37. 

(z)  WiUiams  y.  Edwards,  2  Sim.  78,  83. 

(a)  Beames  on  Costs,  109,  and  cases  cited. 

{b)  Bid.  39. 


[1]  The  original  bill  was  dismissed  with  costs  because  the  seller,  ap- 
prised  of  the  objections,  instituted  a  premature  and  improper  suit,  omit- 
ting to  provide  the  only  proper  mode  of  settling  the  question.  The  por- 
,  chaser  had  no  means  of  obtaining  a  specific  performance,  but  by  the  in- 
stitution of  the  second  suit,  and  there  was  no  inconsistency  on  his  par^ 
as  it  was  necessary  that  the  accounts  should  be  taken. 

[2]  Costs  to  neither  party,  where  both  have  claimed  too  much.  Righier 
V.  StaU,  3  Sand.  Ch.  Rep.  608.  In  proper  cases,  a  bill  may  be  dismissed 
without  awarding  costs  to  the  defendant.  Brooks  v.  Byam,  2  Story's  Rep. 
554.  Where  the  allegations  in  the  plaintiff's  bill  denied  by  the  defend- 
ants, are  not  so  supported  by  the  proofs  that  the  court  can  decree  in  favor 
of  the  plaintiff,  yet  if  the  defendants  appear  not  to  have  been  full  and  can- 
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ch.  xvm.  a  decree,  has  been  refused  costs  on  the  ground  of  his  hav- 
is  modified,  ws  unsuccessfuUv  Contended  that  the  purchaser  had 

to  aa  to  da-  o  ^ 

prireauc     waived  his  right  to  investigate  the  title  :(c)  so,  a  vendor 

cenful  liii-  -,  i.  i 

guitorcosta.  has  been  refused  costs,  where  the  purchasers  objection  to 

p*^  the  title,  ahhough  overruled,  has  been  considered  a  fair 

objection,(c{)[3]  or  has  been  occasioned  by  the  vendor  or 

(c)  ATQtteen  v.  Farquhar^  11  Ves.  482;  Sidebotiam  v.  Barringta^  5 
Beav.  2(51. 

{d)  OiXY.  dumberlain^  4  Ves.  631 ;  Staines  v.  Morris^  1  Vec  4l  B.  8; 
AisUUne  y.  Rieej  3  Madd.  see  261 ;  T%arpe  v.  F^eer,  4  Madd.  466. 

did  in  their  answers,  but  to  have  suppressed  some  facts  which  they  feared 
might  operate  in  the  plaintiff's  favor,  the  bill  will  be  dismissed  without 
costs.  Griffin  v.  Pleasant^  1  Iredell's  Eq.  Rep.  152.  When  the  same  so- 
licitor who  files  the  plaintifTs  bill,  files  also  the  answer  of  some  of  the 
defendants,  costs  will  not  be  allowed  to  those  defendants,  though  the  bill 
be  dismissed  with  costs  as  to  others.  Quinn  v.  Palton,  2  Iredell's  Eq. 
Rep.  48.  Where  plaintiff  has  probable  cause  for  seeking  the  aid  of  the 
court,  but  failed  in  establishing  his  title,  but  his  defendant  showed  none 
or  no  better  title  to  the  property  in  dispute,  the  bill  was  dismissed  without 
costs  on  either  side.  NicoU  v.  Trustees  of  Huntington^  1  Johns.  Ch.  Rep. 
166.  Where  a  bill  makes  unfounded  charges  of  fraud,  but  the  plainti^ 
are  infants  when  the  matters  which  the  bill  seeks  to  investigate  occur,  and 
they  have  an  apparent  cause  for  demanding  an  investigation,  and  may 
have  been  misled  into  the  imputations  by  false  rumors,  although  the  biU 
is  dismissed,  it  will  be  without  costs.  Wade  v.  Dick^  1  Iredell's  Eq.  Rep. 
313.  Where  upon  a  bill  to  set  aside  a  deed  obtained  by  a  son  from  an 
aged  mother,  on  the  ground  of  fraud,  imposition,  and  incapacity  of  the 
grantor,  the  court  decided  there  was  not  proof  to  support  the  allegations, 
and  therefore  they  dismissed  the  bill,  yet  they  dismissed  it  without  costs, 
because  suspicions  were  excited  by  some  part  of  the  testimony,  as  to  the 
fairness  of  the  defendant's  conduct  in  procuring  the  deed.  Harief  v.  Bar- 
key^  1  Iredell's  Eq.  Rep.  394.  Where  both  parties  to  a  suit  in  chancery 
claimed  what  they  were  not  entitled  to,  and  each  had  succeeded  as  to  a 
part  of  the  matters  in  litigation  between  them.  Held,  that  neither  was 
entitled  to  costs  as  against  the  other.  Crippen  v.  Heermance^  9  Paige,  211. 
Where  the  mortgagees  was  proceeding,  upon  a  statute  foreclosure,  to  sell 
the  mortgaged  premises  for  a  much  larger  sum  than  was  actually  due  on 
the  mortgage,  and  the  mortgagor  filed  a  bill  in  chancery  to  restrain  such 
sale,  without  having  tendered,  or  offered,  to  pay  what  was  legally  and 
equitably  due,  the  court  refused  to  allow  costs  to  either  party  as  against 
the  other.  Vechte  v.  Brownell,  8  Paige,  212.  Where  there  was  a  good 
demurrer  for  informality,  which  the  court  would  allow  to  be  amended,  on 
the  complainant's  paying  costs,  and  the  defendant  obtained  a  dismissal  of 
the  bill  on  a  demurrer  ore  tenus,  upon  which,  if  alone,  he  would  have  to 
pay  costs.  No  costs  were  given  to  either  party.  Cfove  ▼.  Pettis,  4  Sand. 
Ch.  Rep.  403.  See  Waterman's  American  Chancery  Digest,  tit.  Costs. 
[3]  In  the  case  of  Thorpe  v.  JPreerj  which  is  here  cited,  the  conditions  of 


AS  TO  SPECIFIC  PERFORMANCE.  •542 

his  *solicitor  :(c)  so,  where  a  title  was  not  clear  on  the  ab-  ^-  ^^'"- 
stract  as  delivered  before  bill  filed,(/)  or  the  vendor  has 
refused  to  furnish  necessary  evidence  in  support  of  Che 
title,  (although  the  purchaser's  requisitions  embraced  un- 
necessary evidence.)(.§')[l] 

So,  the  dismissal  of  the  vendor's  bill  has  been  without 
costs,  in  cases  where  the  dismissal  was  merely  on  the 
ground  of  his  own  liiches  in  applying  fo  the  eourt,(A)  or 
of  the  title  being  merely  doubtfal,(i)  or  of  the  general  in- 
accuracy of  the  transactions  relied  on  as  constituting  the 
contract,(A;)  or  upon  a  ground  of  defence  which  the  pur- 
chaser did  not  resort  to  until  after  the  institution  of  the 
suit :(/)  so,  where  a  purchaser  had,  in  the  first  instance, 
by  his  acts,  waived  the  time  for  completion,  and  had  gone 
on  for  some  time  inducing  the  vendor  to  incur  expenses 
to  perfect  his  title,  and  suddenly,  upon  discovering  that 
vacant  possession  could  not  be  given  according  to  stipula- 
tion, declined  to  complete  :(97»)  so,  according  to  Sir  E. 

(tf)  See  FerUon  v.  Browne^  14  Ves.  144,  150 ;  Dakin  v.  Cope^  %  Ri^s. 
175. 

(/)  Anon.  V.  CdUinge^  3  Ves.  do  B.  143,  n. ;  WUson  v,  dapham,  1  Jac. 
&  W.63. 

(^)  NewdU  V.  Smiik,  1  Jac.  &  W.  263. 

(A)  Quest  V.  Homfray^  5  Ves.  824. 

(i)  WkUe^,  Foljambe,  11  Ves.  337,  352;  Wilcox  v.  BeUaers,  Turn.  & 
Russ.  491. 

(iSr)  Marquis  of  Thnensiend  v.  Stangroom^  6  Ves,  see  341. 

(i)  Winch  V.  WiTMihester,  1  Ves.  &  B.  380 ;  aDd  see  3  Y.  &  C.  517- 

(m)  Sokes  v.  Lord  KUmorey^  1  De  G.  &  S.  444 ;  and  see  Deverell  v.  Lord 
BoUon,  18  Ves.  505,  514;  supra,  p.  203. 

sale  stipulated  that  the  purchaser  should  be  allowed  5  per  cent,  on  the  dei- 
posit,  if  a  title  could  not  be  made,  but  did  not  contain  any  other  stipulation 
as  to  interest ;  after  a  decree  u  a  bill  by  the  seller  for  a  specific  perform- 
ance, upon  a  motion  to  ;rary  tne  minutes,  by  making  the  interest  payable 
on  the  purchase-money  5  per  cent.,  the  rice  chancellor  was  of  opinion  that 
the  general  rule  must  prcfrail,  and  that  the  minutes  of  the  decree  were 
correct,  confining  the  interest  to  4  per  cent.,  and  gave  the  purchaser  his 
costs  of  opposing  the  motion. 

[1]  In  this  case,  the  Master  reported  that  the  abstract  delivered  by  the 
vendor,  before  the  filing  of  the  bill,  was  su^cient,  but  he  found  that  the 
purchaser  required  certain  evidence  in  support  of  the  abstract,  some  of 
which  was  necessary,  but  not  furnished,  and  some  not  necessary ;  held, 
that  both  of  the  parties  were  in  the  wrong ;  and  that  upon  the  vendor's 
bill,  no  costs  ought  to  be  given  on  either  side. 
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^*^^'*  Sugderty  "  if,  after  a  bill  filed  for  specific  performance,  the 
plaintiff,  in  pursuance  of  a  power  in  the  instrument,  de- 
termines the  contract,  the  bill  will  be  dismissed  withoat 
costs  -."(fi)  so,  the  court  has,  by  way  of  compromise,  re- 
fused to  fix  the  vendor  with  costs,  he  on  his  part  consent- 
ing to  give  up  his  legal  right  of  action  under  the  agree- 
ment(o) 

[*643]  *So,  a  purchaser  obtaining  a  decree  for  specific  perfcvm- 
ance,  has  been  refus^  his  costs,  on  the  ground  of  the  in- 
adequacy of  the  consideration  :(p)  so,  where  a  purchaser's 
bill  for  the  performance  of  a  contract  alleged  to  arise  oat 
of  correspondence,  was  dismissed  on  the  ground  of  the 
language  being  equivocal  and  not  clearly  amountlDg  to 
an  agreement,  costs  were  refused  :{q)  so,  also,  on  the 
ground  of  the  defendant  having  in  his  answer  alleged 
fraud  and  circumvention,  which  he  failed  to  prove,(r)  or 
having  set  up  a  false  defence  which  the  plaintiff  has  been 
obliged  to  disprove  :{s)  so,  if  the  purchaser  elect  to  have 
his  bill  dismissed,  upon  its  appearing  that  the  vendor  can- 
not  make  a  title,  the  present  practice  seems  to  be  to  dis- 
miss the  bill  without  costs ;(/)  unless,  perhaps,(tf)  his  bill 
alleges  that  the  vendor  cannot  make  a  title.(ii?) 

And  it  has  been  held  that,  if  a  bill  is  correctly  filed  on 
the  authority  of  a  reported  decision,  there  being  no  autho- 
rities in  conflict  with  it,  and  such  decision  is  reversed,  the 
plaintiff  may  thereupon,  on  motion,  dismiss  his  bill  with- 
out costs.(x) 

As  to  the  4th  class  of  cases. — It  not  unfrequently  hap- 


InooncnTcn* 

tfoaofgcoe-  pens  that  the  party  obtaining  a  decree  has  been  clearly  in 
^Sfilmlde  ^^^  wrong,  during  all  or  a  part  only  of  the  litigation ;  and 

to  pajcoatM. 

(»)  Sag.  661,  referring  to  Western  v.  Pegin,  3  Ves.  &  B.  197. 

[o)  BuxUm T.  Lister,  3  Atk.  387;  and  see^  DefQ.  &  S.  346. 
(p)  Bwrowes  v.  Lock,  10  Yes.  470. 

(9)  Straifard  r.  Boswarth,  2  Yea  &.  B.  348 ;  and  see  6  Yes.  341. 
(r)  T%mas  v.  PhiUipps,  11  Jar.  80,  Y.  C.  K.  B. 
Is)  Field  V.  CkurchUl,  4  Jur.  739,  C. 
It)  Maldon  v.  Fyson,  9  Beav.  347. 
(«)  See  Sag.  822,  n.  {e.) 
(«)  Nidoson  y.  Wordsworth,  2  Sw.  365. 

{z)  Robinson  v.  Rosker,  1  Y.  &.  C.  C.  C.  7;  see  also,  as  to  motoal  mis- 
take, BrgugktanY.  Lashmar,  5  Myl.  &.  Cr.  136. 
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if  SO,  he  must,  as  a  general  rule,  pay  all  or  a  proportionate  ^•^^^"'^ 
part(y)  of  the  costs  of  the  suit :  e.g.^  in  an  exceptional 
case,  where  the  plaintiff  obtained  a  decree  not  in  accord- 
ance with  the  prayer  of  his  bill  ;(z)[l]  he  was  made  to 
pay  the  costs  of  the  suit ;  so,  "  if  a  purchaser  file  *a  bill  r*544] 
insisting  that  the  vendor  cannot  make  a  title,  he  must  pay 
the  costs,  whether  he  accept  or  refuse  the  title  :"(a)  so,  if 
a  purchaser,  being  a  plaintiff  and  aware  of  objections  to 
the  title,  require  a  reference  to  the  Master,  and,  on  the 
Master  reporting  against  the  title,  agree  to  waive  the  ob- 
jections, he  must  pay  the  costs  of  the  unnecessary  inves- 
tigation :{b)  so  if,  prior  to  the  filing  of  the  vendor's  bill, 
the  contract  was  resisted  merely  on  the  ground  of  want  of 
title,  and  no  title  was  shown  before  bill  filed,  the  plaintiff, 
although  he  obtained  a  decree,  will  have  to  pay  the  costs 
up  to  the  time  when  he  showed  a  title  ;(c)[2]  and  this, 
although  the  purchaser,  by  his  answer,  unsuccessfully 
insist  on  the  alleged  illegality  or  abandonment  of  the  con- 
tract ;(cO[3J  or  even  the  general  costs  of  the  suit,(6)  except 

(y)  See  Feurrow  v.  Rees^  4  Bear.  25. 

(z)  Mortimer  v.  Orchard,  9  Ves.  jnn.  243. 

(a)  Sug.  822,  citmg  Nidoson  r,  Wordsworth,  2  Sw.  365,  but  with  a 
query. 

(b)  BenneUv.  JPhnoler,  2  Beay.  302. 

(0  Wilson  y.  Alien,  1  Jac.  &  W.  623 ;  Sug.  826. 

{d)  Smilh  Y.  Leigh,  Sug.  824 ;  but  the  purchaser  will  not  be  allowed  the 
extra  costs  occasioned  by  this  unsuccessful  defence,  5.  C. 

(e)  KnigU  v.  Harden,  Beames  on  Costs,  38 ;  Tovnuend  v.  Champer- 
ntnone,  3  Y.  &  Coll.  528. 

[1]  In  this  case,  a  parol  agreement  with  two  persons,  had  been  in  part 
performed.  The  plaintiff's  witness  proved  an  agreement  different  from 
that  set  up  by  the  bill,  and  the  defendants  stated  an  agreement  different 
from  both.  The  chancellor  thought,  in  strictness,  the  bill  ought  to  be 
dismissed ;  but  as  there  had  been  an  execution  of  some  agreement  between 
the  parties,  and  there  were  two  defendants  who  prove  the  agreement  set 
up  by  their  answers  he  decreed  a  specific  performance  of  the  agreement, 
confessed  by  the  answer. 

[2]  But  the  court  will  not  let  this  rule  operate  as  a  trap  for  the  seller; 
and  if  further  abstracts  are  furnished  after  the  bill  is  filed,  will  inquire 
whether  they  are  material.  So  as  to  evidence.  But  with  regard  to  evi- 
dence, much  depends  upon  the  fact  whether  further  evidence  was  required 
by  the  purchaser. 

[3]  In  this  case,  the  Master  found  that  the  seUer  could  make  a  title  in 
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^-  ^^^^  such  costs  as  have  been  occasioned  by  improper  conten- 
tions or  objections  made  or  taken  by  the  defendant  in  the 
course  of  the  suit:(/)  so,  where  a  vendor,  when  before 
the  Master,  abandoned  the  ground  on  which  he  had  pre- 
viously relied,  but  established  his  title  on  another  ground, 
and  the  Master  reported  generally  in  favor  of  the  title,  the 
purchaser  was  allowed  the  costs  of  the  reference  and  the 
several  applications  to  the  court.(g')  But  the  rule  will 
not  prevail  where  the  purchaser,  by  resisting  the  contract 
on  grounds  other  than  of  title,(A)[l  ]  or  by  his  improper 

(/)  s.  c. 

(jg)  Pielder  v.  Higginson,  3  Ves.  d&  B.  142 ;  Harrison  r.  Coppard,  2  Cox, 
318. 

(h)  Croome  y.  Lediard,  2  Myl.  d&  K.  293 ;  Scoanes  ▼.  Morrdl,  1  Bear. 
251 ;  T\iylor  y.  Brawn,  2  Beay.  180 ;  but  see  Sag.  828. 

February  1820,  which  was  subsequently  to  filing  the  bill.  To  the  Mas- 
ter's report,  the  purchaser  took  an  exception,  and  elected  to  have  a  case 
sent  to  law,  which  the  vice  chancellor  granted  as  a  matter  of  coarse. 
The  point  was  decided  against  him ;  and,  upon  the  cause  coming  on  for 
further  directions,  the  exception  was  overruled,  and  a  specific  perform- 
ance decreed,  and  the  purchaser  was  to  be  paid  the  costs,  up  lo  Feliraaiy 
1820,  other  than  the  costs  of  his  insisting,  by  his  answer,  on  the  illegality 
or  abandonment  of  the  agreement,  and  the  purchaser  was  to  pay  the  costs 
of  the  subsequent  proceedings  before  the  Master,  and  the  costs  of  the  case 
to  the  Common  Pleas,  and  the  plaintiff  was  to  pay  the  costs  of  the  hear- 
ing. 

[I]  In  this  case,  the  purchaser,  the  defendant,  contended  that  he  was  not 
bound  to  perform  the  contract  for  the  purchase  of  the  seller's  estate,  becau« 
the  seller,  the  plaintiff,  could  not  make  a  title  to  another  estate,  which  he 
had  agreed  to  sell  to  him,  the  defendant ;  but  the  court  overruled  the  ob- 
jection,  and  referred  it  to  the  Master  to  inquire  as  to  the  title  to  the  first 
estate,  without  reference  to  the  time  when  it  was  made.  The  Master  re* 
ported  in  favor  of  the  title,  and  the  purchaser  insisted  upon  the  costs  of  the 
inquiry  as  to  the  title,  as  there  was  no  report  that  a  good  title  couM  be 
made,  before  the  filing  of  the  bill ;  but  it  was  held  that  the  defendant  was 
liable  to  all  the  costs  incident  to  the  suit,  having,  by  his  conduct,  rendered 
the  suit  necessary.  The  suit,  and  the  consequential  inquiry,  were  ren- 
dered necessary  by  the  nature  of  the  defendant's  contention  as  to  the  con- 
struction of  the  agreement ;  and,  as  he  had  failed  in  his  defence,  which 
turned  upon  the  construction  of  the  agreement,  and  not  upon  a  question  of 
title,  he  must,  the  court  held,  pay  the  costs  of  investigating  the  title  in  the 
Master's  office. 
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conduct,(i)[l]  of  claim,(A:)  has  occasioned  *the  litigation ;  ^-  ^v'"- 
or  where,  insisting  on  other  objections,  he  has  not  accept- 
ed the  vendor's  offer  to  procure  evidence  which,  if  pro- 
duced, would  have  perfected  the  title :(/)  so,  if  a  purcha- 
ser file  a  bill  for  specific  performance  with  an  abatement 
of  purchase-money,  the  question  of  abatement  being  the 
only  one  in  dispute,  if  he  fail  u|)on  this  point  the  decree 
for  specific  performance  will  give  costs  against  him  :{m) 
so,  if  the  successful  litigant  introduce  upon  the  pleadings 
unfounded  allegations  affecting  the  character(n)  of  his 
opponent,  he  will  have  to  pay  the  costs  thereby  occasion- 
ed.(o)  But  where  the  court,  merely  on  the  ground  of  the 
personal  hardship  of  the  case  as  against  the.  defendant, 
refuses  to  enforce  specific  performance,  and  dismisses  the  • 
bill,  it  will  not  make  him  pay  the  plaintiff's  costs-d?) 

Where  a  purchaser  sets  up  a  defence  which  prevents 
the  plaintiff  from  obtaining  the  usual  reference  of  title  on 
motion,  and  fails  to  establish  it,  he  may  be  at  once  directed 
to  pay  costs  up  to  and  inclusive  of  the  hearing,  without 
regard  to  the  result  of  the  reference.((jr) 

Where  the  defendant  submits  to  the  whole  demand  of  SJSiJJJ'" 
the  plaintiff,  and  to  pay  costs,  he  may  at  once  stop  all  ^^nurlT 
further  proceedings  ;(r)  and,  if  the  question  of  liability 
to  costs  be  the  only  one  remaining  in  dispute,  the  proper 


pla 
demand. 


(i)  Oxenden  v.  Lord  FaZmotUhj  cited  Sug.  826. 

(*)  WyviU  V.  Bishop  of  Exeter,  1  Price,  293. 

(0  Long  v.  CoUier,  4  Russ.  269. 

(m)  Fewster  v.  Twmer,  6  Jur.  144,  V.  C.  W. ;  Whiie  v.  Cuddon,  8  CI. 
&  Fin.  766. 

(n)  See  7  Ha.  444. 

(o)  Wright  y.  Howard^  1  Sim.  d&  St  see  205 ;  Bower  y.  Cooper,  2  Ha. 
408;  see  Thomas  y.  PhilHps,  11  Jur.  80,  V.  C.  K.  B. 

{p)  Wedgwood  y.  Ad  ams,  8  Beay.  103. 

Iq)  Byde  y.  DaOaway,  4  Beay.  606. 

(r)  Dawer  y.  Ea/rl  of  Portarlington,  2  Ph.  30 ;  Sivell  y.  Ahrahanij  8 
Beay.  598,  and  cases  there  cited ;  Sawyer  y.  MUls,  1  Mac.  &.  G.  390. 

[1]  In  the  case  here  cited,  the  coart  held  that  the  sait  became  necessary 
by  the  improper  conduct  of  the  parchaser ;  and  therefore,  the  yice  chan- 
cellor, although  he  had  allowed,  as  a  fact  that  the  title  to  a  part  of  the  es- 
tate was  not  shown  until  after  the  filing  of  the  bill,  yet  held,  that  as  the 
purchasers  misconduct  rendered  the  suit  necessary,  he  must  pay  all  the 
costs. 
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ch.  rvtiL  course,  it  appears,  is  to  apply  to  the  court  by  petition ;(«) 
and  where  a  plaintiff  omitted  so  to  do,  but  brought  the 
[*646]      *cause  to  a  hearing,  the  court  refused  him  any  costs  sub- 
sequent to  the  time  at  which  his  original  demand  had 
been  submitted  io,{t)    It  has,  however,  been  unwillingly 
held  by  Y.  C.  K.  Bruce,  that  this  course  cannot,  without 
the  defendant's  consent,  be  adopted  before  answer  :  inas- 
much as  he  has  a  right  to  put  in  his  answer,  and  read  it 
on  the  question  of  costs  at  the  hearing  ;{u)  and  in  a  later 
ca6e(tr)  his  honor  refused  a  similar  application  by  a  plain- 
tiff after  answer ;  but  merely  on  the  ground  of  the  novelty 
of  the  proceeding. 
fc^i*d"M-       ^^  *  *^^®  case,(x)  it  was  laid  down  by  Sir  J.  Wigram, 
SSaSidto**   ^' ^'^  *®  *  general  rule,  that  where  a  defendant  so  dis- 
^^'^         claims  as  to  show  that  he  had  no  interest  in  the  property 
when  the  bill  was  jUed,  he  is  entitled  to  his  costs  ;(y)  but 
where  he  is  properly  brought  before  the  court  in  respect 
of  an  interest  at  the  time  the  bill  wasfiled^  and  then  says, 
"  I  now  abandon  my  interest,"  it  is  a  question  of  discretion 
with  the  court  either  to  order  the  plaintiff  \o  pay  the 
defendant's  costs  or  not,  with  reference  to  the  circum- 
stances which  may  have  rendered  the  suit  necessary  or 
proper.(jr) 
JJj*jj?<«^     As  a  general  rule,  a  purchaser  is  less  favored  on  the 
important    question  of  costs  when  he  has  taken  possession  of  the 
estate  before  the  title  is  made  out ;  but  this  does  not  ap- 
ply to  cases  where,  according  to  the  contract,  possession 
is  to  be  taken  before  a  title  is  shown ;  or  where  it  is  taken 
at  the  instance  of  the  vendor.(a)[l]    A  purchaser  who^ 

(i)  SivOL  V.  Abrdkam,  8  Beav.  598 ;  Winter  v.  ViziUUi,  36  Leg.  Ob.  58, 
V.  C.  E. ;  Price  v.  Corporaiuni  ofPenzance^  4  Ha.  506. 

(0  SiveU  y.  Abrakaniy  ubi  supra ;  and  see  Sentance  y.  Porter,  13  Jvr. 
980,  V.  C.  W. ;  and  Woodward  v.  MOler,  16  L.  J.,  N.  S-.-'V.  C.  K-  B.  16. 

(«)  Laihgham  y.  Great  Northern  RaUiea/y  Company ^  1  De  G.  &^  S.  506. 

(w)  MNaughten  v.  Hasker^  12  Jur.  956. 

{x)  OaJbrid  v.  St/urgiSf  5  Ha.  101. 

(y)  See  Glover  r.  Rogers^  11  Jur.  1000,  R. 

(z)  See  Ohrly  v.  Jenkins,  11  Jar.  1001,  Y.  C.  K.  B. 

(a)  See  Vancouver  y.  BHss,  11  Yes.  458;  see  464. 

[1]  Where  difficulties  arise  in  making  out  a  good  title,  the  purchaaer 
should  not  take  possession  of  the  estate  until  eveiy  obstacle  is  remored. 
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for  many  years,  retained  possession  without  payment,  and  ^-  ^^"^ 
^refused  either  to  vacate  the  contract  or  accept  the  title, 
was  fixed  with  the  costs  of  a  suit  by  the  vendor,  although 
the  title  was  ascertained  to  be  defective.(&) 

Where  the  court  has  actually  dismissed  a  purchaser's  Jtoff  *'*^ 
bill  with  costs,  it  will  not,  on  a  subsequent  application,  JgJ*^ 
allow  him  to  set  off*  against  them  the  deposit  paid  to  the 
vendor,  but  will  leave  him  to  his  legal  right  ;(c)  but  the 
court,  as  we  have  seen,  has  refused  to  give  costs  unless 
the  vendor  would  return  the  deposit.(rf) 

Where  a  defendant,  a  purchaser  asked  for  a  case  to  be  2mto*uiii? 
sent  to  a  court  of  law,  which  was  granted,  and  the  opinion 
of  the  judges  was  against  him,  but  ultimately  the  bill  was  ^ 

dismissed  with  costs  upon  another  ground,  he  was  allowed 
hi&  costs  at  law  as  well  as  in  eqtdty  ]{e)  but,  in  other 
cases,  the  costs  of,  what  may  be  temied,  collateral  litiga- 
tion, have  either  been  refused,  or  have  been  thrown  upon  •  < 
the  party  failing  therein,  although  held  entitled  to  the 
general  costs  of  the  suit.(/)  It  would  appear  that,  as  a 
general  rule,  such  costs  are  not  included  in  a  mere  order 
for  payment  of  (he  bosts  of  the  suit.(^) 

And  it  is  laid  down  by  Sir  E.  Sugden,  as  a  general  rule,  ^JJ^**^^ 
"that  either  party  resorting 'to  law,  where  the  equity  is  **^» 
against  him,  will  be  fixed  with  the  costs  of  the  action  f{h) 
but  the  prima  facie  right  of  the  other  party  to  such  costs 

(b)  King  V.  King,  1  Myl.  d&  K.  443.  ^ 

(c)  WiUiams  v.  Edwards j  2  Sim.  84.      . 

(d)  Gee  v.  Pearse,  2  De  G.  &  S.  346.  ^ 

(e)  Forbes  v.  Peacock,  12  Sim.  528 ;  the  vice-chancellor's  decision  on  the         i. 
general  merits  was  reversed  by  Lord  Lyndh^rst,  1  Ph.  717. 

(/)  See  lynonsend  v.  Champerdavmej  3  Y.  &  Col.  see  528;  Smith  v. 
Leigh,  V.  C.  1821,  cited  Sag.  824. 
(g)  Salkeld  v.  Johnson,  1  Mac.  &,  G.  533. 
(A)  Sug.  829 ;  Staines  v.  Morris,  Ves.  &,  B.  16. 

Purchasers  freqaently  take  this  step,  under  an  impression  that  it  gives  them 
an  advantage  over  the  vendor;  but  this  is  a  false  notion;  such  a  mea- 
sure would,  in  many  cases,  be  deemed  an  acceptance  of  the  title,  or  would 
at  least  be  a  ground  to  leave  it  to  a  jury  to  consider  whether  the  party  had 
not  taken  possession  with  an  intention  to  waive  all  objections. 
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oh»  ^vM-  may  be  lost  by  his  neglecting  to  resort  to  equity  so  soon 

as  the  action  is  commenced  at  law.(t)[l] 
f*548]         *Lastly,  we  may  remark,  that  where  either  party  has 
Jll^yabu'oa    received  costs  under  an  order  or  decree  which  is  subse- 
fSS£^       quently  reversed  on  appeal,  he  will  not,  in  repaying  ^uch 

costs,  be  compelled  to  pay  interest  upon  them.(A;) 


[♦649] 


CHAPTER  XIX. 


A    • 


AS   TO  SALES   BT  THE   COURT   OF  CHANCERY. 

1.  As  to  the  time  for  conduct  of  and  manner  of  the 

sale. 

2.  As  to  the  rights  and  liabilities  of  the  highest  bidder^ 
after  the  saJe,  but  before  confa-mation  of  the  master's  re- 
port ; — and  as  to  opening  biddings. 

3.  As  to  confirming  the  m4ister^s  report  — cmd  as  to  the 
purchaser's  rights  and  liabilities  after  confirmaiitnu 

4.  As  to  the  investigation  of  title  ; — payment  and  ap- 
plication  of  purchase-money  ; — possession : — ofid  prepor 
ration  and  execution  of  the  conveyance. 

6.  As  to  the  purchaser's  rights  after  completion. 
6.  As  to  the  practice  where  the  purchaser  fails  to  comr 
plete. 

SftM  tothtt.     (1.)  An  estate,  when  sold  by  the  court,  is  usually  sold 
vuuaUjr^r    by  public  auction; [2]  the  court  will,  however,  at  once 

(i)  GroveU  v  HugeU,  3  Rase,  see  433. 

\k)  SmaU  V.  AUwood,  3  Y.  &  C.  131 ;  and  see  3  Ph.  469. 

[1]  In  the  case  here  cited,  a  purchaser  objected  to  a  title  npon  an  equit- 
able ground,  and  the  seller  brought  an  action  against  him,  and  he  aUoired 
jndgmeni  to  against  him  by  default,  and  a  writ  of  inquiry  to  be  executed 
and  damages  to  be  assessed  by  a  jury,  and  then  filed  a  bill  for  an  injuno- 
tion,  and  to  have  the  contract  delivered  up,  and  his  deposit  retumed,  al- 
though he  obtained  a  decree  with  costs,  yet  he  was  refused  his  costs  at 
law,  because  they  were  chiefly  incurred  by  his  own  negligence :  he  oogfat 
to  have  filed  his  bill  as  soon  as  the  action  was  commenced  against  him. 

[2]  Where  property  consists  of  separate  and  distinct  parcels,  which  caa 
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accept  an  advantageoas  offer  actually  made  for  the  pro-  chap.^jHx. 
perty  ;(a)  or,  if  circumstances  render  such  a  course  ezpe-  aucuon,  tut 

(a)  Set  DowUy.  Lucy,  4  Ha.  311.    The  master's  report  approving  of 
such  a  sale  should  be  confirmed  on  special  petition ;  BaUey  v.  Todd^  1 
Beav.  95. 


be  enjoyed  by  the  owners  thereof  separately,  without  diminishing  their 
value,  it  is  the  duty  of  the  officer  who  sells  the  same  under  a  decree  of  the 
court,  to  sell  in  parcels,  except  in  very  special  cases.    Americam,  Ins.  Co. 
Y.  Oakley,  9  Paige,  259 ;  vide  1  Johns.  Ch.  Rep.  505.    Where  the  property 
to  be  sold  consists  of  several  known  lots,  tracts,  or  parcels,  the  138th  rule 
of  the  New  York  Court  of  Chancery  requires  that  the  master  shall  expose 
such  lots,  tracts,  or  parcels,  separately  for  sale.    And  the  last  clause  of 
that  rule  was  only  intended  to  provide  for  special  cases ;  where  it  is  evi- 
dent that  the  several  parcels  of  land,  from  their  peculiar  location  in  refer- 
ence to  each  other,  will  be  more  valuable  if  owned  by  one  person,  than  if 
owned  by  different  individuals  in  severalty ;  or  where,  in  consequence  of 
some  prior  incumbrance  upon  the  parcels,  purchasers  will  not  be  likely 
to  bid  upon  a  portion  only  of  the  property,  subject  to  such  a  general  in- 
cumbrance,   lb.    The  sheriff,  or  the  master,  who  is  directed  to  sell  pro- 
perty under  a  judgment  or  decree,  to  pay  the  debt  due  to  the  plaintiff, 
should  expose  it  for  sale  at  such  a  time,  and  under  such  circumstances  as 
to  cause  it  to  bring  the  best  price  without  injury  to  the  party  entitled  to 
the  proceeds  of  the  sale,  by  delaying  the  payment  of  his  debt.    McCfotan 
y.  Sandfordf  9  Paige,  290.    Where  a  master  in  chancery,  in  violation  of 
his  duty,  is  proceeding  to  sell  property  under  a  decree  at  an  improper 
time,  and  when  such  sale  will  necessarily  produce  a  sacrifice  of  the  pro- 
perty, as  during  the  raging  of  a  pestilence,  or  where  there  is  a  threatened 
invasion  which  would  deter  bidders  from  attending  the  sale  to  bid  upon 
the  property,  the  court,  under  whose  decree  the  sale  is  to  be  made,  may 
stay  the  sale.    But  the  court  has  no  legal  right  to  interfere  for  the  relief 
of  a  particular  individual,  by  arbitrarily  suspending  the  ordinary  opera- 
tion of  the  laws  for  the  collection  of  debts,  to  meet  his  particular  case.  lb. 
The  fact  that  the  value  of  the  property  was  depressed  in  consequence 
of  the  general  derangement  of  the  finances,  and  affidavits  of  the  defend- 
ants, and  others,  of  their  belief  that  the  politics  and  finances  of  the  coun- 
try would  be  settled  by  the  congress  which  was  then  in  session,  so  as  to 
greatly  increase  the  value  of  property,  were  held  to  be  insufficient  to  jus- 
tify the  court  in  ordering  a  suspension  of  the  sale  of  the  mortgaged  pre- 
mises under  a  decree  of  foreclosure.    lb.    Where  the  master  sells  pro- 
perty under  a  decree  in  chancery,  at  an  improper  time,  or  tn  such  a  man- 
ner as  to  prevent  a  fair  competition,  or  if,  for  any  other  cause,  it  is  ine- 
quitable that  such  sale  should  be  permitted  to  stand,  the  proper  remedy  of 
the  party  aggrieved,  is  by  a  summary  application  to  the  court,  in  the  suit 
in  which  the  decree  was  made,  to  set  aside  the  sale,  upon  such  terms  and 
conditions  as  may  be  just,  so  as  to  protect  the  rights  of  the  purchaser,  as 
well  as  of  the  other  parties  interested  in  such  sale.    Brovm  et  als.  v.  FVosi, 
e<  025.,  10  Paige's  Rep.  343 ;  see  also  13  Wen.  Rep.  234;  3  Paige,  339;  8 
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°^P'  ^"^-  dient,  will  authorize  the  master  generally  to  sell  by  pri- 
grivaf  coa.  ^^^^  contract.(6)[l] 

nMSrSemSi*     Where  the  decree  in  an  administration  suit  directs  the 
tmfoaralL  Hiaster  to  inquire  and  state  what  real  estate  passed  by  the 
will,  and  that  the  estates  which  he  shall  find  to  hare 
*  passed  be  sold  with  his  approbation,  he  may,  after  having 

[*560]  'informed  himself  what  estates  passed,  proceed  to  sell 
them,  without  making  any  previous  report  upon  the  pre- 
liminary inquiry  :(c)  but,  where  an  infant  is  interested  in 
the  real  estate,  it  seems  doubtful  whether  the  court  will 
direct  a  sale  until  the  accounts  have  been  taken  and  the 
cause  has  been  heard  on  further  directions.((]{)[2] 

(*)  See  Dan.  Ch.  P.  by  H.  1216. 

(c)  Dykes  Y,  Taylor,  16  Sim.  563. 

\d)  See  BaiJUe  v.  Jackson,  10  Sim.  167,  where  Sir  L.  Shadwell,  V.  C, 
refused  to  insert  a  direction  for  sale  in  the  decree ;  bat,  in  Sir  E.  Sag- 
den's  opinion,  there  is  no  variable  rule  upon  the  subject;  see  Lynck  r. 
Joyce,  3  Dru.  &  W.  349. 


lb.  349 ;  9  Q).  259.    See  American  Ch.  Dig.  by  Waterman,  yol.  3,  ^.  10, 
11, 12. 

[IJ  Where  it  is  for  the  interest  of  the  parties,  the  court  will  depaitfiom 
its  usual  course,  and  allow  of  the  property  being  disposed  of  by  private 
contract.  Where,  however,  there  has  been  a  decree  for  sale  before  the 
master,  in  the  ordinary  form,  the  parties  will  not  be  at  liberty  to  depart 
from  that  form,  without  an  order  to  warrant  it ;  and  it  seems,  that  if  an 
estate  directed  to  be  sold  before  a  master,  is  sold  by  private  contract,  or 
in  any  other  manner,  contrary  to  the  order  of  the  court,  and  not  actually 
conveyed  to  the  purchaser,  the  court  will  not  take  notice  of  the  sale,  but 
will  direct  the  estate  to  be  sold  before  the  master  according  to  the  decree. 

[2]  The  New  York  Revised  Statutes,  vol.  2.  p.  194,  s.  176,  provide,  that 
any  infant  seised  of  auy  real  estate,  or  entitled  to  any  term  for  years,  in 
any  lands,  may,  by  his  next  friend,  or  by  his  guardian,  apply  to  the  coait 
for  the  sale  or  disposition  of  such  property.  Whenever  it  shall  appear 
that  a  disposition  of  any  part  of  the  real  estate  of  such  infant,  or  his  in- 
terest in  any  term  for  years,  is  necessary  and  proper  either  for  his  sap> 
port  and  maintenance,  or  for  his  education ;  or  that  the  interest  of  the  in- 
fant requires,  or  will  be  substantially  promoted  by  such  disposition,  on 
account  of  any  part  of  his  said  property  being  exposed  to  waste  and  dila- 
pidation, or  on  account  of  its  being  wholly  unproductive,  or  for  any  other 
peculiar  reasons  or  circumstances,  the  court  may  order  the  letting  thereof 
for  a  term  of  years,  or  other  disposition  of  the  same  to  be  made  by  such 
guardian  or  guardians  so  appointed,  in  such  manner,  and  with  sach  re- 
strictions as  shall  be  deemed  expedient.  But  no  real  estate  or  term  for 
years  can  be  sold,  leased,  or  disposed  of,  contrary  to  the  provisions  of  any 
last  will,  or  of  any  conveyance,  by  which  snch  estate  or  term  was  devised 
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It  has*recently  been  determined  by  V.  C.  Shad  well  and  chap.  xix. 
V.  C.  Knight  Bruce,  that  the  court  may  sell  the  real  es-  saie  may  be 

o  7  J  made  under 

tate  of  a  testator  for  payment  of  his  debts  under  the  3  and  \^  \^M|j 
4  Will.  IV.  c.  104,  although  tlRj  suit  be  instituted  by  a  Sn  cSmtng 
person  interested  under  the  will  instead  of  by  a  credi-  "°^*'*"*- 
tor.(c) 

With  respect  to  suits  commenced  by  claim,  under  the  ^^^y^jj}" 
drders  of  April,  1850,  it  is  directed,(/)  that  **  under  every  ^^  ^^^^ 
order  whereby  any  property  is  to  be  sold  with  the  appro- 
bation of  the  master,  the  same  is  to  be  sold  to  the  best 

(e)  Price  v.  Price,  15  Sim.  484 ;  Rodttey  v.  Rodney^  16  Sim.  307 ;  IHf^ 
ning  V.  Henderson^  3  Coll.  330. 
(/)  No.  17. 

jar  granted  to  the  infant.  It  is  a  sufficient  ground  to  authorize  a  sale  of 
an  infant's  property,  that  it  is  held  la  common  with  adults,  and  that  the 
value  thereof  is  small  in  comparison  with  the  expense  of  a  partition  suit, 
to  which  it  must  otherwise  be  subjected.  The  statute  authorizes  the  next 
friend,  or  guardian  of  the  infant,  to  make  the  application  to  the  court  for 
leave  to  sell.  The  general  guardian  of  the  infant,  if  he  have  any,  and  if 
not,  the  infant  himself,  if  of  the  age  of  eighteen  years  or  upwards,  or  some 
relative  or  friend,  if  he  is  under  that  age,  may  apply.  The  application 
must  be  made  by  petition,  stating  the  age  and  residence  of  the  infant,  the 
situation  and  value  of  his  reftl  and  personal  estate,  the  situation,  value, 
and  income  of  the  real  estate  proposed  to  be  sold,  and  the  particular  rea- 
sons which  render  a  sale  necessary  or  proper;  and  praying  that  a  guar- 
dian may  be  appointed  to  sell  the  same.  The  petition  must  also  state  the 
name  and  residence  of  the  person  proposed  as  guardian,  the  relationship, 
if  any,  which  he  bears  to  the  infant,  and  the  security  proposed  to  be  given. 
The  petition  must  be  sworn  to.  Where  several  infants  are  interested  in 
the  same  premises  as  tenants  in  common,  the  application  in  behalf  of  all 
must  be  joined  in  the  same  petition,  although  they  may  have  several  gen- 
eral guardians ;  and,  there  must  be  but  one  reference  to  ascertain  the  pro- 
priety of  a  sale  as  to  all.    See  Barb.  Ch.  Pract.,  vol.  2,  p.  310. 

A  decree  of  strict  foreclosure  cannot  be  made  against  an  infant,  with- 
out giving  him  a  day  to  show  cause.  He  will  be  allowed  six  months 
after  he  comes  of  age,  to  show  cause  against  the  decree.  It  is  to  be  ob- 
served, however,  that,  in  such  a  case,  the  only  cause  which  can  be  shown 
by  the  defendant,  is  error  in  the  decree ;  and,  it  has  been  held  that  he  may 
not  unravel  the  account,  nor  is  he  so  much  as  entitled  to  redeem  the  mort- 
gage, by  paying  what  is  due.  The  clause  giving  the  infant  a  day  to  show 
cause  against  a  decree  of  foreclosure  after  coming  of  age,  must  be  insert- 
ed in  the  order  for  making  the  decree  absolute,  as  well  as  in  the  original 
decree;  and,  in  WiUiamson  v.  Gordon,  19  Yes.  114,  an  order  was  made 
upon  motion  for  varying  a  decree,  in  which  the  clause  had  been  omitted, 
by  iu  insertion.    lb.,  p.  190. 
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caiap.  xrx.  purchaser  that  can  be  got  for  the  same,  to  be  allbwed  by 
the  master ;  wherein{g)  all  proper  parties  are  to  join,  as 
the  master  shall  direct." 

j^o  may  As  a  general  rule,  no  prftty  to  the  suit  ought  to  bid  for 
the  estate  without  the  previous  permission  of  the  court;(A) 
and  the  party  permitted  to  bid  will  not  be  allowed  to  con- 
duct the  sale ;({)[!]  and  where,  without  such  permission, 
the  party  conducting  the  sale  purchased,  and  under  a 
feigned  name,  the  court,  even  after  the  purchase  had  been 
confirmed,  ordered  the  estate  to  be  put  up  again  at  the 
price  for  which  he  had  bought  it ;  and  if  there  should  be 
no  higher  bidding,  he  was  to  be  held  to  his  bargain.(A:) 

[*55l]  *A  residuary  legatee,(/)  or  tenant  for  life,  or  owner  of  a 
reversionary  interest  in  the  estate,  may,  (subject  to  the 
above  restriction,)  purchase  on  a  sale  by  the  court ;  and 
Lord  Eldon,  although  disapproving  of  the  rule,  has  refer- 
red to  its  existence  as  free  from  doubt.(m)  In  a  late  case, 
an  application  by  an  executor  in  an  administration  suit 
for  leave  to  bid,  was  refused.(7i) 

Who  con.  In  general,  the  plaintiff  conducts  the  sale  ;(o)  in  which 
case  his  solicitor  is  considered,  as  between  the  vendors  and 
the  purchaser,  to  be  the  agent  of , all  the  parties  to  the 
suit  :(p)  the  master,  however,  may,  if  be  consider  it  foe 

(£)  Quarej  in  what  "i    The  sale,  semble. 

(A)  EliDorthy  v.  Billing,  10  Sim.  98 ;  Sag.  66 ;  bat  see  WUsim,  t.  Gree%- 
Hfoodj  10  Sim.  101,  n. 

(i)  See  DomvilU  v.  Berrington,  2  Yoa.  &  C.  Ex.  723. 

(it)  Sidny  v.  Ranger,  12  Sim.  118;  such  an  order  may  be  brought  under 
the  review  of  the  House  of  Lords  by  a  purchaser,  although  he  is  not  a 
party  to  the  cause ;  Bailey  v.  Maule,  7  CI.  &  Fin.  121,  n. 

(I)  Hooper  v.  Goodwin,  Q.  Coop.  95. 

(m)  See  Williams  v.  Attenborough,  Turn.  &  R.  76. 

(n)  Geldard  v.  RanddU,  9  Jnr.  1085. 

\o)  See  Dan.  Ch.  P.  by  H.  1193. 

\p)  Dolby  V,  PuUen,  1  Russ.  &  Myl.  296. 

[I]  Although  a  residuary  legatee  or  tenant  for  life,  or  tlie  owner  of  a 
reversionary  interest,  may  become  the  purchaser  at  a  sale  under  the  oider 
of  the  court,  it  is  necessary,  if  he  be  a  party  to  the  record,  tliat  he  should 
have  a  previous  order  to  warrant  his  being  admitted  as  a  bidder  at  the 
sale ;  and  the  court  will  not  permit  a  party  having  such  an  order  to  con- 
duct the  sale.    See  1  Barb.  Ch.  Pract.,  528,  and  eases. 
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tbe  benefit  of  the  parties  to  the  suit,  give  the  conduct  of  ^*p  ^^^ 
the  sale  to  a  person  other  than  the  plaintiff.(9) 

Where  a  suit  is  instituted  to  carry  into  execution  the  SSimil!?*** 
trusts  of  an  instrument  which  directs  a  sale  upon  the  oc-  MUci^S**^' 
currence  of  a  specified  event,  and  some  of  the  parties  S^forl^/. 
interested  in  the  proceeds  of  sale  are  not  sui  juris,  the 
court  has  no  power  to  direct  a  sale  before  the  occurrence 
of  such  event  :(r)  however  injurious  delay  may  be  to  the 
property.(^) 

Assuming  the  court  to  have  properly  directed  a  sale,  i^^wn^or** 
the  same  usually  takes  place  before  the  master  :{t)  but  he  <i<»"*»^- 
may,  if  he  shall  think  it  for  the  benefit  of  the  parties  in- 
Xerested,  order  the  estate  to  be  sold  in  the  country,  at  such 
place  and  by  such  person  as  he  shall  think  fit.(t/)[l]'   It 
is  stated,  in  a  work  of  reputation,  that  a  London  auction- 
eer *is  never  appelated  for  a  country  sale  ]{w)  but  the  rule      [*552] 
is  not  invariable.(i:) 

The  general  rules,  to  which  we  have  before  adverted,  J^^'/JJ^J* 
respecting  the  relative  duties  of  intended  vendors  and  jj^  H^^to 
purchasers  prior  to  the  contract,  apply  as  well  to  sales  ^  "*•• 
under  an  order  of  the  court  as  to  ordinary  sales ;  e,  g., 
puffing  cannot  be  supported  in  the  one  case  more  than  in 
the  other.(y) 

The  particulars  and  conditions  are  prepared  by  the  so-  parucuivs 
licitor  of  the  party  conductmg  the  sale  \(z)  and,  if  of  a  tions-^pre- 

*        '  °  7\    /  *  parauon,  al- 

special  nature,  are  usually  settled  by  counsel,  as  in  other  jjj^'^'^ 


{q)  Dixon  v.  Pyner,  7  Ha.  331. 
(r)  Blackl(noy,Laws,^H2L.4Q. 
(5)  Joh/nsUme  y.  Baber,  8  Beav.  233. 
(0  Dan.  Ch.  P.  by  H.  1193. 
(u)  75th  order  of  April,  1828. 
(w)  Dan.  Ch.  P.  by  H.  1194. 

(a;)  In  Bracey  r.  Earl  of  Scarborau^hy  V.  C.  W.,  July,  1849,  estates  were 
sold  at  Bristol  by  Messrs.  Farebrother  &  Co. 
(y)  Sag.  64. 
(xr)  Dan.  Ch.  P.  by  H.  1195. 

[1]  In  Fergwson  v.  Pranklin,  6  Monf.  Rep.  305,  held,  if  the  sale  is  ad- 
vertised to  be  on  the  premises,  and  it  be  sold  within  eighty  yards  of  the 
dwelling  house,  and  within  view,  it  will  not  be  set  aside,  although  it  was 
not,  in  fact,  on  the  premises,  bat  fifteen  or  twenty  yards  from  the  bounda- 
ry line ;  the  sale  otherwise  being  regular,  and  no  fraud  appearing. 


of. 


«v 


S62  SALES  BY  THE  COURT  OF  CHANCERY. 

^^'^p-  ^"-  cases ;  ihey  must,  however,  be  finally  allowed  by  the 
master :  the  remarks  already  made,(a)  upon  particolan 
and  conditions,  are  generally  applicable  as  well  to  sales 
before  a  master  as  to  ordinary  sales ;  it  is  not,  however, 
usual,  on  sales  by  the  court,  to  insert  the  common  stipula- 
tion as  to  the  best  bidder  being  the  purchaser,  or  as  to  the 
estate  being  put  up  again  and  re-sold  in  the  event  of  there 
being  any  dispute  as  to  the  last  or  highest  bidding,(&)  nor 
is  it  usual  to  require  the  payment  of  a  deposit,  except  upon 
the  sale  of  standing  timber  separately  from  the  estate;(c)[l] 
or  to  insert  any  stipulation  that  the  purchaser  shall  sign 

(a)  Ch.  IV. 

lb)  3  Dav.  Conv.  93. 

(c)  Dan.Ch.  P.byH.  1197. 

• 
[1]  It  is  not  nsaal,  in  sales  of  estates  under  the  decrees  of  the  court,  to 
reqaire  the  purchaser  to  make  any  deposit.    It  is,  however,  sometimes 
done ;  and  it  seems  that,  in  cases  where  timber  upon  an  estate  is  sold  se- 
parately from  the  estate  itself,  the  practice  is  to  require  a  deposit ;  the 
conditions  of  a  sale  usually  providing  that  the  purchaser  of  each  loC  sl^all 
sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one- 
third  of  the  amount  of  the  purchase-money.    It  may  be  mentioned  that, 
in  England,  where  timber  is  sold  under  the  direction  of  the  couit,  the 
conditions  of  sale,  besides  providing  that  the  purchaser  of  each  lot  shaU 
sign  an  agreement  for  the  performance  of  the  conditions,  and  pay  one- 
third  of  the  amount  of  the  purchase-money,  in  cash,  or  Bank  of  England 
notes,  at  the  sale,  generally  stipulates  that  he  shall  gire  to  the  person  ap- ' 
pointed  to  sell,  bills  drawn  upon  and  accepted  by  some  other  person  or 
•  persons,  for  the  remainder  of  the  purchase-money,  such  bills  to  be  ap- 

proved of  by  the  auctioneer,  and  made  payable  in  London,  at  paiticnlar 
times,  in  the  conditions  of  sale  expressed,  and  that  no  purchaser  shall  be 
permitted  to  enter  or  cut,  until  such  bills  are  given.  The  conditiooa, 
however,  vary  according  to  the  custom  of  the  particular  part  of  the  coun- 
try in  which  the  estate,  where  the  timber  is  growing  is  situated ;  and,  in 
some  cases,  instead  of  the  foregoing  condition,  it  is  provided  that  the  par- 
chaser,  after  making  a  deposit  of  1(M.  per  cent.,  upon  the  amoant  of  his 
purchase-money,  shall,  within  a  month,  give  security,  to  be  approved  by 
the  master,  or  enter  into  recognizances,  for  the  payment  of  the  remainder. 
If  the  conditions  are  framed  in  this  manner,  the  highest  bidder  in  each 
lot  signs  an  agreement,  at  the  foot  of  the  particulars  of  sale,  whereby  he 
agrees  to  become  the  purchaser  of  the  lot,  subject  to  the  conditions ;  he 
then  pays  the  deposit,  and  gives  a  bond,  or  enters  into  recognizances  for 
payment  of  the  residue,  such  bond  or  recognizances  having  been  previ- 
ously settled  by  the  master.  ^ 
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an  agreement  ta  complete  the  purchase  ;(rf)  but  he  is,  cbap.  jox. 
independently  of  stipulation,  bound  to  sign  his  name,  de- 
scription.  and  place  of  abode,  after  the  amount  of  his  bid- 
ding, on  a  copy  of  the  particulars.(e)  If  a  reserved  bid- 
ding is  considered  desirable,  the  insertion  of  a  condition 
to  that  effect  must  be  authorized  by  the  court ;  and  the 
proper  course  is,  to  apply  by  motion  on  petition(/)  for 
*such  a  direction,  when  an  order  will  be  made  for  the  [*553J 
master  to  fix  a  reserved  bidding,  if  he  shall  think  fit.(g')[l] 

In  a  modern  case,  where  a  deposit  was  deemed  desira-  payment  or 
ble,  the  court  refused  to  sanction  its  payment  to  the  mas-  arrange- 

*^    '  ment  re- 

tor's  clerk,  but  allowed  it  to  be  paid  to  the  solicitors  of  a  ■!»«*»«•     ■ 

defendant  in  the  cause,  they  undertaking  by  counsel  to 
account  for  it,  and  the  defendant  submitting  to  be  bound 
by  any  future  order  which  the  court  might  make  respect- 
ing it.(A) 

There  are  two  advertisements  of  sale :  each  of  which  Adveruw- 

'  ments  of 

must  be  allowed  by  the  master,  and  inserted  in  the  **'•• 
Gazette,  and  should  also  be  inserted  in  other  London,  and, 
(if  the  estate  be  in  the  country,)  provincial  newspapers ; 
the  time  of  sale  is  stated  only  in  the  second,  or  peremp- 
tory advertisement,  having  been  previously  fixed  by  the 
master  with  the  approbation  of  the  parties  to  the  cause ; 
the  warrant  to  attend  him  for  that  purpose  should  be 
served  on  the  solicitors  of  all  the  parties.(i) 

When  the  estate  is  sold  by  the  master,  the  sum  of  6Z.,  Ezpenm  or 

sale* 

if  the  entire  purchase-money  (whether  the  estate  be  sold 

(«i)  See  3  Dav.  Conv.  92. 
(e)  Dan.  Ch.  P.  by  H.  1197. 
(  /)  See  Brooker  v.  CoUier,  3  Russ.  369. 

(g)  Dan  Ch.  P.  by  H.  1194 ;  Skaw  v.  Simpscnt,  cited  1  Jac.  &  W.  392 ; 
as  to  form  of  order,  see  Jervoise  v.  Clarke^  t^,391. 
(A)  I/yan  v.  ColviU,  6  Jur.  680,  V.  C.  K.  B. 
(i)  See  Dan.  Ch.  P.  by  H.  1195. 


[1]  In  acting  upon  an  order  for  a  reserved  bidding,  a  cori*ect  valaation 
of  the  estate  should  be  made  by  a  skilful  surveyor,  setting  out  in  sched- 
ules the  amount  of  the  rental,  and  the  estimated  value  of  the  whole  estate, 
and  of  each  lot  separately,  and  the  sum  at  which  the  same  ought  to  be 
sold  together,  and  also  at  what  stated  sum  each  lot  ought  to  be  sold  ^  and 
there  should  be  a  statement  of  facts  comprising  the  valuation  of  the  es- 
tate, and  an  affidavit  of  the  surveyor  in  support  of  the  valuation. 

93 
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in  one  lot  or  several  lots)  does  not  exceed  2M02.,  or,  if  it 
exceed  that  sum,  then  five  shilling  on  every  lUOZ.,  is  pay- 
able by  such  party  as  the  master  shall  direct ;(iE:)  if  the 
estate  is  sold  in  the  country,  the  auctioneer  is  usually  al- 
lowed, not  a  per-centage  on  the  purchase-money,  but  a 
fixed  sum,  the  amount  of  which  is  previously  settled  with 
him  by  the  vendor's  solicitor  with  the  approval  of  the 
master.  (Q 

If  an  incompetent  person,  (as  a  lunatic,)  is  declared  the 
highest  bidder,  the  court  cannot  hold  the  next  bidder  to 
*his  bidding,  or  even  allow  him  to  stand  as  purchaser  with 
the  consent  of  the  parties  to  the  cause,(f7»^l]  in  a  recent 
case,  where  the  offer  of  the  highest  bidder  was  rejected, 
under  the  idea  that  he  was  of  insufficient  means,  and  the 
next  bidder  was  declared  the  purchaser,  the  court  did  not 
treat  the  sale  as  void,  but  seemed  to  consider  that  the 
highest  bidder  should  have  moved  that  he,  instead  of  the 
other,  might  be  declared  the  purchaser.(n) 

Where  a  purchaser  made  an  offer  after  the  auctioneer 
had  declared  the  amount  of  the  reserved  bidding,  it  was 
held  that  this  was  an  offer  respecting  which  a  special  ap- 
plication to  the  court  was  necessary.(o) 

Any  lots  remaining  unsold  may  be  again  advertised  for 
sale.(p) 

(2.)  As  to  the  rights  and  liabilities  of  the  highest  bidder^ 
after  the  sale  but  before  confirmation  of  the  Master's 
report ; — and  (zs  to  opening  biddings. 

The  fact  of  being,  and  being  declared,  the  highest  bid- 


(k)  See  Schedule  to  Orders  of  2l8t  December,  1833;  Re  Allen's 
ties,  2  Myl.  do  K.  627. 

(0  Dan.  Ch.  P.  by  H.  1194. 

(m)  Sag.  73 ;  BlaMeard  v.  Lindigren,  1  Ck)X,  90S;  sedquterr,  whelker 
the  court  might  not  treat  the  case  as  one  of  an  ofier  to  purchase  by  private 
contract. 

(n)  Hughes  v.  Lipscomhe^  6  Ila.  143. 

{o)  Dowle  V.  Lucff  4  Ha.  31 1. 

(p)  Sug.  66. 


[1]  Nor  even  where  all  the  parties  in  the  cause,  desired  it,  as  tkej  ap- 
prehended the  estate  would  not  sell  for  so  much  to  any  other  penoa.  ^it 
the  estate  was  ordered  to  be  re-sold  generally. 
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der,  does  not  at  once  invest  such  bidder  with  the  charac-  *^-  ^'^- 
^er  of  purchaser  ;[l]  nor  does  he  assume  that  characterise;;^ 


unti  1  the  master's  report  is  made  and  confirmed  as  here*  !!^'m». 
inafter  mentioned :  and  it  has  been  held  by  Sir  E.  Sug-  fiSS^i^^'' 
den,  C,  that  the  master  has  a  discretion,  and  is  not  abso-       **  "°^ 
lately  bound  to  accept  the  highest  bidder  :{q)  a  loss  by 
fire,  even  after  the  report,  but  before  confirmation,  falls 
therefore  on  the  vendors  :(r)  and  a  motion  before  con- 
firmation, that  the  best  bidder  shall  complete,  and  pay 
his  purchase-money,  by  a  certain  day,  will  be  refused  :{s) 
but  if  the  interest  'purchased  be  in  its  own  nature  deter-      1*565] 
minable — e.  g,,  a  life  estate, — it  seems  that  the  report  will 
be  confirmed,  and  he  must  pay  the  purchase-money,  al- 
though the  event,   upon  which  the  interest  determines, 
occur  before  confirmation  :(^)  sq,  if  the  report  be  confirm- 
ed, he  will,  in  the  case  of  a  life  estate,  be  entitled  to  the 
intermediate  income.(u) 
The  death  of  the  purchaser  before  confirmation  of  the  ^^  ^ 

■  before  oon« 

report,  does  not,  however,  vacate  the  sale,  even  although  JJJIJ^'*"" 
he  never  signed  an  agreement ;  sales  by  the  court,  not  SJoreeS* 
being  within  the  statute  of  frauds  ;(ir}[3]  but  the  contract  ^H^J!^ 

(9)  In  re  CosteUo\  2  J.  &  L.  344, 246,  249. 

(r)  Ex  parte  Minor,  11  Ves.  659. 

(5)  Anon.  2  Ves.  jaa.  335. 

(t)  Anson  7.  T\nDgood^  1  Jac.  &  W.  639 ;  and  see  Vesey  v.  EUoood^  3 
Con.  &  L.  47;  3  Dru.  &  W.  74,  overruling  VincerU  v.  Going ^  cited  ibid. 
p.  75. 

(«)  Anse%  ▼.  Tbvfgood,  1  Jae.  &  W.  637. 

(w)  See  AU.-Gen,  v.  Day,  1  Yes.  221. 

[1]  In  ordinary  sales  by  auction,  or  by  private  agreement,  the  contract 
is  complete  when  the  agreement  is  signed ;  but  a  different  rale  prevails 
in  sales  before  a  master  *,  in  such  cases,  the  purchaser  is  not  considered 
as  entitled  to  the  benefit  of  his  contract  till  the  master's  report  of  the  par- 
chaser's  bidding,  is  absolutely  confirmed. 

[2J  On  the  ground  that  there  is  no  danger  in  such  a  transaction,  of 
eiUier  fraud  or  perjury,  a  sale  before  a  master  under  the  decree  of  a  court 
of  equity,  will  be  carried  into  execution,  although  the  purchaser  did  not 
subscribe  any  agreement.  The  judgment  of  the  court,  in  confirming  the 
purchase,  takes  it  out  of  the  statute.  And  the  sale,  after  confirmation,  will 
be  enforced  against  the  representatives  of  the  purchaser,  although  not 
signed.  The  court  however,  cannot  enforce  the  contract  against  them 
without  a  suit ;  but  it  wiU  allow  the  heir  to  have  the  benefit  of  the  con- 
tract, upon  payment  of  the  parchase-m6ney,  leaving  it  to  him  to  compel 
the  executors  to  re-imburse  him,  if  they  have  assets.    And  where  a  per- 
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cannot  be  enforced  against  his  representatives  withoidt 
suit  :{x)  and  it  is  the  practice  in  such  a  case  not  to  serve 
the  heir  with  notice  of  an  application  to  open  the  bid- 
dings.(y) 

If,  before  the  report  is  confirmed  absolutely,  the  pur- 
chaser re-sell  at  a  profit,  the  sub-purchaser  becomes  the 
purchaser  under  the  court  at  the  advanced  price  :{z)  in  a 
late  case,  where  the  first  purchaser  had  received  the  ad- 
vance in  price  and  ha4  absconded,  the  court  directed  the 
property  to  be  re-sold  ;  reserving  the  question  whether,  if 
it  should  not  produce  the  sum  oflfered  by  the  sub-purcha- 
ser, he  should  not  be  answerable  to  the  court  for  the  dif- 
ference ;  and  reserving  all  questions  of  liability  in  the 
original  purchaser.(a) 

Until  the  report  is  confirmed  absolutely,  the  expectant 
purchaser  may  lose  his  bargain  by  the  court  opening,  (as 
it  is  termed,)  the  biddings ;  that  is,  directing  a  re-sale,  ou 
the  application  of  a  person  willing  to  give  a  higher  price 
for  the  property ;  and  this,  although  he  be  interested  in 


(a:)  Lardv.  Lard,  1  Sim.  503. 

(y)  Thnpler  v.  StoeH,  8  Bear.  464;  Lord  Langdale^s  prirate  opinion 
«eem8  to  ha^e  been  that  the  heir  should  be  served. 
{z)  Hodder  y.  RufiUy  Taml.  341. 
(a)  BoWoyd  v.  WyaU,  3  Coll.  329. 


fiOQ  bought  under  the  decree  for  another  who  died  without  having  adopted 
the  contract,  although  an  oidernt^tto  eonfirm  the  purchase  in  his  name, 
had  been  obtained,  the  court  refused  to  order  the  executors  of  the  porchaser 
to  pay  the  purchase-monej,  and  the  heir  declining  the  purchase,  the  oider 
nin  was  set  aside,  and  a  re-sale  ordered,  and  the  consideration  as  to  anj 
deficiency  that  might  arise  on  the  re-sale,  and  by  whom  the  costs  of  it 
were  to  be  repaid,  were  reserved ;  it  was  held  that  the  executors,  in  a  por- 
ehase  by  their  testator  from  the  court  could  not  be  compelled  by  the  heir  to 
pay  for  the  estate  without  filing  a  bilL 

A  release,  entered  by  verbal  direction,  in  open  court,  is  valid,  and  satis- 
fies the  statute.  Boykin'$  Dev,  v.  Snath,  3  Mnnf.  Rep.  103.  Sales  of  es- 
tates at  auction,  are  within  the  New  York  Statute,  and  to  pass  the  esute, 
a  note  or  memorandum  in  writing  is  required.  Simonds  v.  CatU*,  3 
Caines'  Rep.  61  j  Jackson  v.  CaUin,  2  Johns.  Rep.  248 ;  S.  C.  affirmed  on 
error,  8  Johns.  Rep.  406.  In  the  case  of  Hobby  v.  F^nck,  Kirby's  Rep. 
14,  particulars  of  sale  of  lands,  advertised  to  be  sold  at  auction,  signed  by 
the  vendor,  were  held  to  be  a  sufficient  memorandum  in  writing,  within 
the  statute. 
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*fhe  proceeds  of  sale  :{b)  or  were  present  at  the  sale  ;(c)[l]  ^-  ^'^* 
but,  in  the  la^  case,  the  court  will  regard  the  application 
with  some  jealousy,  and  will  require  a  larger  advance 
•than  under  ordinary  circumstances  :{d)  and  they  may  be 
opened  a  second  time(6)  on  the  application  of  the  same 
person.  (/) 

The  sufficiency  of  the  advance  is  considered  with  re-  what  ad. 
ference  to  the  entire  purchase-money  ;  including  the  price  efficient 
of  timber,  if  valued  separately  from  the  estate  :(§•)  as  to  pnrpoee. 
what  constitutes  sufficiency,  no  definite  rule  seems  to 
exist ;  but  about  ten  per  cent,  seems  to  be  the  usual  ad- 
vance on  small  sums;(A)  the  court  has  accepted  an  ad-  . 
vance  of  60/.  upon  43(M.,(i)  of  80Z.  upon  776L,{k)  of  50Z. 
on  395Z.,(/)  and  of  365/.  on  T300L  ;(m)  in  a  late  case,  the 
court  refused  300/.  but  accepted  350/.  on  3500/.  :(w)  and 
it  seems  that,  whatever  be  its  rate,  an  advance  of  less 
amount  than  40/.  will  be  refused  ;(o)  but  an  advance  of 
105/.,  upon  the  aggregate  price  of  nine  lots  sold  to  the 
•same  purchaser,  has  been  aecepted.(/>)    In  the  c^se  of 

(b)  Hooper  v.  Goodwin^  G.  Coop.  95- 

(c)  T^k&mhill  V.  ThomkiUf  2  Jac.  &  W.  347,  overruling  earlier  cases 
there  cited ;  see  Sug.  88,  n. 

(rf)  Ttfndale  v.  Warre,  Jac.  525,  536;  I/?//-<7y  v.  Lefroy,  2  Russ.  006  ; 
ShaUcross  v.  Hibberson,  1  C.  P.  Coop.  N.  R.  380. 

(e)  ScoU  V.  NesbU,  3  Bro.  C.  C.  475 ;   WdUmd  v.  Walond,  8  Beav.  352. 

(/)  Preston  y.  Barker,  16  Ves.  140  j  Sug.  85. 

(g)  Bates  7.  Bonnor,  6  Sim.  380. 

(A)  See  Sug.  85 ;  Dan.  Ch.  P.  by  H.  1210  j  and  2  Coll.  537, 

(£)'  Bourn  v.  Bourn,  13  Sim.  189. 

(k)  ConneU  v.  Bardie,  3  You.  &  C.  677. 

(/)  Hughes  v.  Lipscombe,  6  Ha.  142. 

{m)  DomviUe  v.  Berrington,  2  You.  4b  C.  Ex.  723 ;  and  see  Walond  v. 
WaUmd,  8  Beav.  352. 

(«)  Holroyd  v,  Wi/aU,  2  Coll.  537. 

(o)  See  Farloio  v.  WeOdon,  4  Madd,  400;  Gilbert  v.  WethereU,  there 
cited ;  Brookjield  v.  Bradley,  1  Sim.  &  St.  23 ;  Ward  v,  Cooke,  9  Sim.  87 ; 
in  Templer  v.  Sioeet,  8  Beav.  464,  the  advance  was  in  fact  bOl.  in.stead  of 
30^.;  see  Reg.  Lib.  B.  1844,  fo.  1224. 

(p)  Humphries  v.  Roberts,  6  Jur.  680,  V.  C.  K.  B. ;  vide  infra,  p.  558,  n. 


[1]  The  person  who  is  desirous  of  opening  the  biddings  having  been 
present  at  the  sale,  and  having  bid,  is  no  objection  to  their  being  opened, 
although  a  greater  advance  may,  on  that  account,  be  required.  For  it  is 
material  that  the  applicant  is  entitled  to  a  part  of  the  produce  of  the  es- 
tates. 
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^'  "^-    properly  of  fluctuating  'value,  as  a  colliery,(  jf)  (if  in  work 
or  recently  worked,)(r)  the  court  is  generally  unwilling  to 
risk  a  re-sale,  and  has  refused  an  advance  of  115U2.  upon 
8850Z.  :{s)  but  in  a  recent  case,  where  the  property  was 
held  upon  lives,  the  court  evaded  the  difficulty  by  accep- 
ting an  advance  of  350/.  on  5500Z.,  on  condition  that 
the  party  opening  should  be  bound  by  his  offer  if  no  bet- 
ter bidding  could  be  enforced.^t) 
hl?Sii55Si       Where  several  lots  are  purchased  by  the  same  person, 
MvaSitou    and  the  biddings  are  opened  as  to  any  of  them,  he  may 
mnM  p*uV  ^  give  up  those  which  he  subsequently  purchased,  on  sat- 
chan^him  isfylug  the  court  that  he  bought  them  in  consequence  of 
rMidue.       having  purchased  the  prior  lot  ](u)  and  a  like  indulgence 
would  probably  be  granted  if  the  biddings  in  respect  of  a 
subsequent  lot  being  opened,  he  could  satisfy  the  court 
that  he  bought  the  prior  lot  with  a  view  of  purchasing 
such  subsequent  lot;(t£7)  and  a  person  seeking  to  open 
biddings  on  some  only  out  of  several  lots  bought  by  the 
same^  purchaser,  will  therefore  be  required  to  take  snch 
other  lots  at  their  original  price,  if  the  purchaser  shall 
decline  them,  and  they  shall  not  fetch  so  much  on  a 
resale.(ar) 
cww»«f        The  person  wishing  to  open  a  bidding[I  j  must,  at  his 

(q)  Williams  v.  AUenbor&ugh^  Tarn.  &  Rass.  70. 

(r)  Jeffreys  v.  Smith,  1  C.  P.  Coop.  N.  R.  381. 

(5)   WilUams  v.  AUenborough,  Tarn.  &  Ross.  70. 

(0  Wdlond  y.  Waloftd,  8  Bear.  352 ;  see  Wren  v.  KirUm,  8  Yes.  503. 

(u)  Price  v.  Price,  and  PHelder  v.  PUlder,  1  Sim.  Sl  St  396. 
>  {to)  See  Sug.  89 ;  Ez  pofte  TUslef,  4  Madd.  237,  n. ;  H  vide  supra,  507, 
as  to  connecting  lots. 

(z)  Boies  v.  Bonnor,  6  Sim.  380. 

[1]  It  seems  to  be  almost  a  matter,  of  coarse,  in  England,  to  open  the 
biddings  on  a  master's  sale  before  the  confirmation  of  his  report,  upon  the 
offer  of  a  reasonable  advance  on  the  amount  bid,  and  the  payment  of  the 
costs  and  expenses  of  the  purchaser.  And  the  mere  advance  of  price  is 
sufiicient  to  open  the  biddings,  and  they  may  be  opened  more  than  once. 
In  this  country,  it  is  otherwise.  In  the  case  of  Duncan  v.  Dodd^  2  Paigr's 
Rep.  100,  it  was  decided  that  the  biddings  at  a  master's  sale  will  not  be 
opened,  except  in  very  special  cases ;  and  then  it  will  not  be  done  unless 
the  purchaser  is  fully  and  liberally  indemnified  for  all  damages,  costs  and 
expenses,  to  which  he  has  been  subjected.  In  that  case  the  premi:«es  were 
struck  off  for  $2025,  no  conveyance  having  been  executed,  and  the  pcti- 
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own  expense,  apply  for  leave,  by  motion,  notice  of  which  c^mm*-  3[«« 
must  be  given  to  the  parties  in  the  cause,  and  the  pur*  ujonen 


ings. 


tioner  offering  an  advance  of  50  per  cent,  on  the  purchase  for  the  benefit 
of  infant  defendants.  The  chancellor  ordered  a  re-sale  upon  sufficient 
security  to  the  satisfaction  of  the  master,  that  the  prexmises  should  actually 
produce  an  advance  of  50  per  cent,  upon  a  re-sale,  or  a  deposit  with  the 
master  of  the  advance  offered.  And  this  upon  the  ground  that  the  property 
sold  was  the  sole  dependence  of  two  infant  children,  and  had  been  sacri- 
ficed either  through  the  misapprehension  or  negligence  of  iheir  mother 
and  step-father.  The  chancellor  expressly  stating,  that,  ^'  if  the  defendants 
were  adults,  and  the  property  had  been  sacrificed  by  their  own  negligence 
or  inattention,  he  would  not  disturb  the  sale.  Mr.  Justice  Nelson,  in  Col- 
lier V.  Whipple^  13  Wend.  Rep.  224,  also  takes  the  same  ground.  After 
observing  that  in  England,  the  mere  advance  offered  would  be  sufficient 
before  the  confirmation  of  the  report  to  open  the  biddings,  he  remarks  that 
such  is  not  our  practice,  and  that  the  reasons  for  the  difference  are  sound 
and  conclusive. 

By  the  opening  of  the  biddings,  the  purchaser  is  discharged  from  his 
purchase  entirely ;  and  if  he  has  paid  the  deposit,  or  any  part  of  the  pur- 
chase-money into  court,  be  will  be  entitled  to  have  it  paid  to  him.  If  he 
is  the  purchaser  of  more  lots  than  one,  and  the  biddings  are  ordered  to  be 
opened  as  to  some  of  the  lots  which  were  first  purchased,  the  purchaser 
will  be  allowed  to  have  the  biddings  opened,  and  to  be  discharged  from  his 
purchase,  as  to  all  the  lots  purchased  by  him.  But  the  purdiaser,  in  order 
to  entitle  himself  to  such  an  indulgence,  should  appear  ufXMi  the  motion 
to  open  the  biddings,  and  produce  an  affidavit  that  he  had  bid  for  the  sub- 
sequent lots  in  consequence  of  his  having  been  declared  the  best  bidder 
for  the  first  lot    See  Barb.  Ch.  Pr.  vol.  1,  p.  537,  538. 

Fraud  or  misconduct  in  the  purchaser,  or  fraudulent  negligence  in  any 
other  person  connected  with  the  sale,  as  the  agent  of  the  mortgagor,  or  of 
persons  interested  as  judgment  creditors,  and  also  tuarprise  created  by  the 
conduct  of  the  purchaser  will  induce  the  court  to  open  the  biddings.    So* 
where  a  memorandum  not  authorized  by  the  master  was  read  at  a  sale,, 
describing  the  dimensions  of  the  dwelling  house  sold,  and  which  turned 
out  to  be  incorrect  by  several  feet,  the  sale  was  vacated.    A  master's  sale* 
on  a  mortgage  foreclosure  will  also  be  opened,  and  a  re-sale  ordered  where- 
j  udgment  creditors  are  prevented  from  attending  and  bidding  at  the  sale, 
in  consequence  of  an  impression  received  from  the  master  that  the  sale* 
will  not  lake  place  on  the  day  appointed ;  although  there  is  no  collusiooL 
between  the  master  and  the  purchaser ;  provided  the  judgment  creditors 
offer  to  make  an  advance  at  the  re-sale  upon  the  former  bid,  to  an  amount 
sufficient  to  cover  their  demands.    In  the  case  of  CfordfOn  v.  8ms,  8* 
M'Cord's  Ch.  Rep.  159,  a  sale  was  set  aside  because  the  land  was  knocked 
off  to  the  purchaser  prematurely  by  a  mistake  of  the  auctioneer,  who  did 
not  bear  a  higher  bid.    A  re-sale  may  also  be  ordered  on  the  appUcation* 
of  other  parties,  where  the  purchaser  neglects  to  comply  with  the  terms  oC 
sale  within  a  reasonable  time.    Jackson  v.  Edtoards,  7  Paige,  387.   Where* 
property  has  been  bid  in  by  trustees  for  themselves  under  peculiar  circum*- 
stances,  the  court  will,  at  the  instance  of  creditors,  order  it  to  be  put  uf»tD 
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Chap.  XIX.  chaser,(y)  but  not  to  the  heir  of  a  purchaser  dying  before 
confirmation  of  the  master's  report  ]{z)  he  cannot  in  one 

« 

(y)  Sug.  84 ;  Dan.  Ch.  P.  by  H.  1214. 
(<3r)  Tbwipter  v.  Sweet,  8  Beav.  464. 

sale  again  at  the  price  bid  by  the  trustees.    Brinckerhoffv.  Brown,  4  John. 
Oh.  Rep.  675.    In  Maryland,  if  it  is  shown  either  before  or  after  a  sale 
has  been  ratified,  that  there  has  been  any  injurious  mistake,  misrepresen- 
tation or  fraud,  the  biddings  will  be  opened,  the  reported  sale  rejected,  or 
the  order  of  ratification  rescinded,  and  the  property  again  sent  into  the 
market  and  resold.    Anderson  r.  FouXke,  2  Har.  &  Gill,  346.    Where  the 
property  has  been  sacrificed  by  the  mistake  or  neglect  of  the  master  to 
comply  with  the  legal  requirements  on  the  sale ;  or  by  his  having  impro- 
perly put  up  for  sale  several  lots  together,  which  should  have  been  sold 
separately,  the  parties  injured  are  entitled  to  a  re-sale,  or  to  such  other  re- 
lief as  can  be  given  without  doing  injustice  to  a  bona  fide  purchaser  of  the 
premises  at  the  sale.    Amer.  Ins.  Co.  v.  Oakley,  9  Paige,  259.    So  where 
the  master  had  written  instructions  from  the  complainant's  solicitor  not  to 
sell  the  premises  for  a  less  sum  than  $2600,  the  amount  of  the  debt  and 
costs;  but,  through  ignorance  of  his  duty,  the  premises  were  sold  for 
$1000  less  to  purchasers  who  were  informed  of  the  instructions  at  the 
time  of  the  sale,  and  before  they  paid  their  bid,  the  court  ordered  a  re-sale 
of  the  property.    Regna  v.  Rea,  2  Paige,  339.    And  the  purchasers  in  that 
case  having  taken  possession  and  made  improvements,  after  being  in- 
formed by  the  master  that  the  facts  would  be  submitted  to  the  court — with- 
out waiting  for  the  confirmation  of  the  report  of  sale— it  was  held  that  they 
were  not  entitled  to  indemnify  therefor.    And  if  a  master  sells  at  an  im- 
proper time,  or  in  such  a  manner  as  to  prevent  a  fair  competition,  or  if 
from  any  other  cause,  it  would  be  inequitable  to  permit  the  sale  to  stand, 
a  re-sale  will  be  ordered  upon  such  terms  and  conditions  as  may  be  just ; 
so  as  to  protect  the  rights  of  the  purchaser  as  well  as  of  the  parties  inter- 
ested in  the  sale.    So  a  re-sale  will  be  ordered  where  mortgaged  premises 
have  been  sold  greatly  below  their  value,  and  bought  in  by  the  mortgagee, 
if  the  mortgagor  or  those  standing  in  his  place,  have  been  mislead  by  the 
mortgagee,  or  seen  by  a  third  person,  in  reference  to  the  foreclosure  of  the 
mortgage,  and,  in  consequence  thereof,  do  not  attend  the  sale.     Tripp  v. 
Cook,  26  Wend.  143.    The  court  has  even  allowed  a  decree,  obtained  by 
default,  to  be  opened  afler  enrolment,  and  after  a  sale  had  been  made  by 
a  master,  under  the  same  in  a  case  where  the  complainant  himself  became, 
the  purchaser,  and  had  not  parted  with  his  interest  therein  to  a  bona  fide 
purchaser  or  mortgagee,  to  enable  the  defendant  to  make  a  defence  upon 
the  merits.  MiUspaugh  v.  3f  Bride,  7  Paige's  Rep.  509.   Mere  inadequacy 
of  price  unattended  by  other  circumstances,  is  not  enough  to  induce  the 
court  to  open  a  sale,  unless  the  inadequacy  is  so  great  as  to  be  evidence  of 
fraud  or  unfairness  in  the  sale.    So,  where  property  is  regularly  adver- 
tised and  fairly  sold  by  a  master,  a  sale  will  not  be  set  aside,  and  a  re-sale 
directed  for  the  benefit  of  parties  interested  in  the  proceeds  of  the  sale,  to 
protect  them  against  the  consequences  of  their  own  negligence,  where  ther 
are  adults  and  were  competent  to  protect  their  own  rights  on  the  sale.   See 
Barb.  Ch.  Pr.  vol.  1,  p.  537,  538,  539,  540,  and  authorities. 
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motion  include  lots  sold  to  separate  purchasers  :(a)  if  his  c^ap.  xix. 
offer  be  'accepted,  the  order  will,  in  general,  be  made  on 
condition  that  he  pay,  as  a  deposit,  the  amount  of  his  ad-  ^^I^^L 
vance  ;(6)  and  this  he  must  do  at  his  own  expense  ;(c) 
however,  in  a  recent  case,  where  an  advance  of  7000/. 
was  offered  upon  27,000/.,  Lord  Langdale  allowed  the 
biddings  to  be  opened  on  payment  into  court  of  only 
3400/.  ]{d)  he  must  also  pay  to  the  first  purchaser  interest  ^^p^^^ 
at  four  per  cent.,  on  such  part  of  his  purchase-money  as  JjJ^cJJjJ,"* 
may  have  laid  dead;(e)  and  his  costSj  including  any 
costs  which  he  himself  paid  on  opening  former  bid- 
dings ;(/)  and  also,  it  would  seem,  (although  no  special 
directions  will,  in  general,  bq  given,)(^)  his  or  his  agent's 
costs  of  a  journey  to  the  estate  ;(A)  and  where  property 
which  had  been  sold  in  several  lots  was  directed  to  be 
resold  in  a  single  lot,  the  court,  under  the  special  circum- 
stances, directed  that  the  person  opening  the  biddings 
should  pay  to  the  purchasers  their  expenses  of  surveying 
the  estate.(i) 

If  the  person  obtaining  the  order  neglect  to  draw  it  up  Bidding! 
and  pay  the  deposit,  any  other  person  may,  upon  notice  to  '''^[J,^^ 
him,  move  to  open  the  biddings.(A;)  SSu"^ 

The  order  being  obtained  and  drawn  up,  and  the  de-  Ra.n]e. 
posit  paid,  the  estate  will  then  be  resold,  and  the  proceed- 
ings on  the  resale  will  be  similar  to  those  on  the  original 
sale ;(/)  it  appears  doubtful  whether  the  estate  can  be  re- 

(a)  GoodaU  v.  IHckford,  6  Sim.  379.  In  Humphries  v.  Roberts,  6  Jur. 
680,  the  nine  lots  appear  to  have  been  bought  by  the  same  purchaser ;  see 
Registrar's  Minute  Book,  Trin.  T.  1842,  fol.  258,  where  the  case  is  entered 
as  Jones  v.  Williams. 

(*)  See  Anon.  6  Ves.  513. 

(c)  Sug.  84. 

(d)  Manners  v.  Furze,  17  L.  J.,  N.  S.  Ch.,  485,  R. 
le)  Re  Birch,  Sag.  85. 

(/)  Bates  V.  Bonnor,  6  Sim.  382. 

{g)  See  Anon.  2  Ves.  jun.  286. 

(A)  S.  C  ;  and  see  note  to  Farlow  v.  WeUdon,  4  Madd.  461. 

(£)  Walls  V.  Martin,  4  Bro.  C.  C.  113,  Belt's  edition. 

Ik)  Gibbons  v.  Howell,  4  Madd.  52. 

(0  Dan.  Ch.  P.  by  H.  1215. 
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Chap.  XIX.  allotted  without  a  special  order(fn)  made  on  special  rea- 

8ons.(n) 
Sirdli-        *The  first  purchaser  is  entirely  discharged  by  the  order 
553Irt*p|?D.   opening  the  biddings.(o) 

pfraoDo^  If,  upon  a  resale,  the  person  openiug  the  biddings  be 
IrombidT  outbid,  he  is,  in  the  absence  of  any  special  agreement 
^^^riiiifaeie  with  the  court,(p)  discharged  from  his  offeT,{q)  and  may 
reclaim  his  deposit,  but  without  costs,(r)  although  the 
price  of  the  estate  has  been  more  than  doubled  by  the 
utk?to"'  re-sale  ;(*)  but  such  costs,(^)  and  also  interest  at  4/.  per 
******  cent,  on  the  deposit,(w)  have  been  allowed  where  the  bid- 

dings have  been  opened  merely  for  the  benefit  of  the  par- 
ties interested  in  the  proceeds  of  the  estate. 
dSSgS'^fi^u'      A  person  opening  biddings  in  a  fictitious  name,  will  be 
doiwDame.   ^.Q^jpeHg^j  jq  take  the  estate  at  the  price  at  which  he 

opened  ihem^{w)  if,  on  a  resale,  no  better  offer  is  made 
and  can  be  enforced.(a;) 

* 

(3.)  As  to  confirming  the  master^ s  report  of  the purcheae  ; 
and  as  to  the  purchaser's  rights  and  liabilities  qfier 
confirmation, 

c^jw^jT        The  person  who  eventually  is  the  highest  bidder,  and 
to SSftm*'  who  wishes  to  complete  his  purchase  must,  al  his  own 
expense,  procure,  file,  take  an  office  copy  of,  and  apply  to 
the  court,  (either  by  motion  or  petition,  of  course,  at  the 
rolls,)  to  confirm  the  master's  report  of  his  being  the  best 

{m)Ibid.\  and  compare  Sug.  87. 

(n)  Ward  v.  Cooke^  9  Sim.  87;  and  see  Humphries  v.  Boberts,  6  Jar.  680, 
suffra,  p.  558. 

(o)  See  Dan.  Ch.  P.  by  H.  1212. 

{p)  See  Walond  v.  Walond,  8  Beav.  352. 

{q)  See  S.  C,  and  WUliams  v.  AUenboroughj  Turn.  A  R.  77. 

(r)  Rigby  v.  M'Namara,  6  Ves.  466 ;  Trefusis  v.  Ctinton,  1  Ves.  &  B.  361. 

(5)  Earl  MacdcifieldY.  Blake,  8  Ves.  214. 

{t)S.C.'.  Oufcnv.  -P(n«iA-5,  9  Ves.  348;  Westr.  Vincent,  13  Ves.  6j 
Chapman  v.  Fowkr,  3  Ha.  577. 

(tt)  Pildcr  V.  BeUingham,  1  Coll.  526  j  Qravenar  v.  Miks,  8  Jur.  838,  V. 
O.  K.  B. 

(it)  Molesiaorth  v.  Opie,  1  Dick.  289. 

(x)  Sug.  88. 
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bidder  ;(y)[l]  whereupon  an  order  nisi  is  made,  confirm-  ^^»p_^- 
ing  the  report,  unless  cause  be  shown  within  a  specified 
•time  after  service  ;  he  must,  then,  at  his  own  expense,  [*560] 
procure  an  office  copy  of  such  order,  and,  at  the  expira- 
tion of  the  time  therein  limited,  (but  not  before,  even  with 
consent,(z)  apply  to  the  court  for  an  order  confirming  the 
report  absolutely  ;  which  order  is  made,  of  course,  on  an 
affidavit  of  service  of  the  order  nisi,  and  certificate  of  no 
cause  having  been  shown.(a)  No  notice  of  either  appli- 
cation is  required,(6)  but  the  second  order  can  be  made 
only  on  a  seal  day.(c)  He  should  not  procure  the  second 
order  while  under  notice  of  an  application  to  open  the 
biddings  ;(e2)  but  the  order,  if  so  obtained,  must  be  dis- 
charged before  the  biddings  can  be  opened.(6) 

After  the  report  is  confirmed  absolutely,  the  purchaser  After  eonnr- 
becomes  the  owner  of  the  estate,  subject  to  payment  of  chBaw] 
the  purchase-money,  and  is  not  liable  to  have  the  bid-  JJ^^*^^ 
dings  opened  on  the  mere  ground  of  advance  in  price,(/)  l^ni*©^^' 
or  of  negligence,  surprise,  &c.  on  the  part  of  the  ven-  p'**** 

(y)  Dan.  Ch.  P.  by  H.  1199. 

{z)  Vernon  v.  TheUussan,  10  Beav.  452. 

(a)  Dan.  Ch.  P.  by  H.  1199 ;  Sag.  70. 

lb)  Iffid. 

(c)  Robertson  v.  SkelUm,  10  Beav.  199  ;  this  is  an  exception  from  the 
general  practice  as  to  motions,  of  course. 

{d)  VansiUart  v.  CoUur,  2  Sim.  &  St.  608  ;  Watson  v.  Brickioood,  there 
cited. 

(«)  VansiUart  v.  James,  1  C.  P.  Coop.  N.  R.  379. 

(/)  M)rice  v.  Bishop  ojf  Durham,  11  Ves.  57 ;  White  v.  Wilson,  14  Ves. 
151 ;  Fergus,  Executor  of,  v.  Gore,  1  Sch.  &  Lef.  350. 

[1]  After  the  master's  report  has  been  filed,  the  complainant's  solicitor 
enters  an  order,  of  course,  that  the  sale  may  be  conOrmedj  unless  cause 
is  shown  against  it  within  eight  days ;  and  if  no  exceptions  are  filed,  and 
served  within  that  time,  the  order  will  become  absolute,  of  course,  without 
notice  or  further  order ;  unless  there  is  an  application,  in  the  meantime, 
to  set  aside  the  sale.  And  the  former  owner  of  the  equity  of  redemption 
cannot  prevent  the  confirmation  of  the  report  by  tendering  or  offering  to 
pay  the  amount  of  the  decree,  with  interest  and  costs.  Until  the  report  is 
confirmed,  the  court  will  not  interfere  to  compel  a  delivery  of  the  posses- 
sion of  the  premises  to  the  purchaser ;  whether  such  purchaser  be  the 
mortgagee  himself  or  a  stranger  to  the  suit.  And  until  such  confirmation 
of  the  report,  any  person  interested  in  the  sale  may  apply  to  the  court  for 
a  re-sale.    See  Barb.  Ch.  Pr.  vol.  1,  p.  529. 
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^*p-  ^^'  dors,(^)  or  of  mistake  on  the  part  of  an  intended  bidder  ;(A) 
but  only  on  the  ground  of  fraud  or  misconduct  in  the 
purchaser,  or  of  his  fiduciary  character,  or  of  some  frau- 
dulent negligence  in  another  person — e.  g^.,  the  agent  for 
sale — of  which  it  is  against  conscience  that  the  purchaser 
should  take  advantage  ;(t)  he  is  also,  liable  to  any  loss 
which  may  happen  in  connection  with  the  estate  ;  as,  in 
a  recent,  case  the  expense  of  making  good  damages  caused 
[*561]      to  'adjoining  property  by  the  fall  of  the  houses  which  he 

had  purchased.(A:) 
v^\^\nhiM      ^®  "^^y  ^PP'^y  ''^y  motion,  on  notice,  for  leave  to  pay  his 
SSSJy^r  to  purchase-money  into  the  bank,  and  to  be  let  into  posses- 
fiicumbfan-   siou ;  or,  if  incumbrances  appear  in  the  report,  pr,  {semlde) 
^^  if  not  so  appearing,  the  same  are  known  to  exist,  and  all 

parties  to  the  suit  are  sui  juris  and  agree  to  their  dis- 
charge, for  leave  to  pay  them  off  out  of  the  purchase- 
money,  and  to  pay  in  the  balance  ]{l)  the  payment,  how- 
ever, must  be  an  entire  payment,  although  the  lot  be  sold 
to  joint  purchasers  ;(m)  where  interest  is  payable,  the 
same  must  be  paid  in  full  without  deducting  the  income 
tax.(n) 
sutoutatioa      The  court  will,  either  before  or  after  the  report  is  con- 

of  purchaMf 

allowed,  on  firmed,  discharge  the  purchaser  and  substitute  any  other 
person,(o)  upon  his  paying  in  the  entire  purchase-money, 
and  upon  an  affidavit  that  there  is  no  under-bargain  \{p) 
and  such  an  order  has  been  made  where  the  first  pur- 
chaser, after  confirmation  of  the  report,  had  agreed  in 
writing  to  sell  the  property,  and  had  since  died,  and  his 
heir  was  abroad  ]{q)  and,  where  the  same  motion  asks  for 

(^)Seel4Ves.  153. 

(h)  Anon.  1  Ves.  jan.  453. 

(i)  See  Morris  v.  Bishop  of  Dwrham^  11  Ves.  57 ;  and,  as  to  fraud,  sec 
cases  cited,  Sug.87. 

{k)  SkeUon  v.  Robertson,  14  Jar.  323. 

(0  Dan.  Ch.  P.  by  H.  1203 ;  Sug.  72. 

(m)  Darkin  v.  Marye,  1  Anst.  22. 

in)  Holroyd  v.  Wyatt,  1  De.  G.  &  S.  125 ;  Dawson  v.  Dawson,  1 1  Jar. 
984,  V.  C.  £. ;  HumUe  v.  HuTnble,  12  Beav.  43. 

(o)  See  Sug.  66. 

(j?)  Righy  Macnamara,  6  Yes.  515 ;  Vale  v.  Davenport,  6  Yes.  615 ;  ud 
see  Miller  v.  SmUh,  6  Ha.  609. 

{q)  Pearce  v.  Pearce,  7  Sim.  138. 
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such  substitution  and  for  leave  to  pay  the  money  and  be  ^^^'  ^'^ 
let  into  possession,  since  no  additional  costs  are  incurred 
by  the  parties  to  the  cause  than  would  have  been  incurred 
on  the  usual  motion  to  pay  in  purchase-money,  no  costs 
will  be  given.(r) 

*(2.)  As  to  the  investigation  of  the  title  ; — payment  and      [•562] 
application  of  purchase-money  ; — possession  ; — and 
preparation  and  execution  of  the  conveyance. 

Delivery  of  the  abstract  may,  if  necessary,  be  compelled  f^^^ 
by  an  order  obtained  on  motion  ',{s)  and,  if  dissatisfied 
with  the  title  shown  thereby,  the  purchaser  may  procure 
an  order  that  the  title  be  referred  to  the  master ;  upon 
which  reference  the  proceedings  will  be  similar  to  those 
in  a  suit  for  specific  performance  ]{t)  contrary  to  the  rule 
which  prevails  in  ordinary  sales,  the  court  will  compel 
the  purchaser  to  take  an  equitable  title  ]{u)  but  only  where 
the  legal  estate  is  outstanding  without  any  claim  of  in- 
terest on  the  part  of  the  person  in  whom  it  is  vested- ;(i/?) 
nor  will  it  compel  him  to  take  a  doubtful  equitable  title  ;{x) 
nor,  perhaps,  where  there  is  a  material  error  in  the  de- 
cree, to  wait  until  the  same  is  rectified.(y)  In  a  late  case, 
where  a  purchaser  had  accepted  the  title  and  paid  in  his 
purchase-money,  he  was  discharged  from  the  contract 
upon  a  deed  being  discovered  which  showed  that  the 
plaintiffs  could  not  make  a  title  to  more  than  a  moiety  of 
the  estate  ;(z)  but  a  purchaser  who,  having  discovered  a 
supposed  defect  in  the  title,  buys  in  the  interest  of  the 
party  who  alone  could  take  advantage  of  it,  will  not  be 
allowed  the  benefit  of  the  general  rule  as  to  doubtful 
titles.(a) 

(r)  Christian  v.  Chambers,  4  Ha.  307. 
(5)  Dan.  Ch.  P.  by  H.  1168. 
(0  Ibid.  1200. 

(tt)  14  Sim.  313;  and  see  Sag.  525. 

(10)  Caddock  v.  Piper,  14  Sim.  see  p.  312 ;  and  see  3  Yes.  23. 
{x)  MmUno  v.  Smith,  2  P.  Wms.  201.  ^ 

(y)  Lechmere  v.  Brasier,  2  Jac.  A  W.  287 ;  bat  see  Skenoood  v.  Bever- 
idge,  13  Jar.  1042,  V.  C.  K.  B. 

{z)  Ward  v,  Tralhen,  14  Sim.  82 ;  S.  C.S  Jur.  303. 
(a)  Sheppardtr.  Dodan^  3  Dm.  d&  W.  1. 
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ch>p.  xa.     It  ig  stated  by  Sir  E.  Sugden,(6)  that,  in  every  case,  the 
SroSM.^"'    purchaser  is  entitled  to  the  costs  of  the  motion  for  a  're- 
ference of  title,  and  to  the  costs  of  that  reference ;  it  ap- 
pears, however,  from  a  recent  case,(c}  that  the  decisioa 
upon  which  the  above  proposition  was  founded,  is  mis- 
reported  ;  and  that  the  court  only  held  that  the  purchaser 
was  not  liable  to  pat/  costs,  on  the  master  reporting  in 
favor  of  the  title ;  if,  however,  the  title  were  made  out  be- 
fore the  master,  on  grounds  not  appearing  on  the  abstract, 
he  would  be  entitled  to  receive  costs.(rf)    If  the  title  prove 
bad,  the  purchaser  is  entitled  to  receive  his  costs,  charges 
and  expenses,  out  of  the  fund  in  court  (if  any,)(6)  or,  if 
there  be  none,  from  the  plaintiff,  who  may  recover  them 
in  the  suit ;(/)  it  is  said  to  have  been  held  by  Sir  J. 
Leach  that,  where  exceptions  are  allowed  to  the  master's 
report  in  favor  of  the  title,  the  court  will  not  thereupon 
direct  that  the  purchaser  be  discharged  and  his  costs  be 
paid,  but  that  some  specific  application  must  be  made  for 
the  purpose.(g')    And  it  appears  that,  where  the  title  is 
decided  to  be  bad,  the  purchaser  must  be  actually  dis- 
charged by  order,  before  there  can  be  a  resale.(Aj 

Where  the  sale  has  taken  place  under  circumstances 
which,  in  the  case  of  an  ordinary  sale,  would  be  a  defence 
to  a  suit  for  specific  performance,  except  with  a  variation, 
but  would  not  be  a  ground  for  rescinding  the  contract,  the 
court,  as  the  property  must  be  sold,  is  obliged  to  decide 
whether  the  sale  is  to  be  carried  into  effect,  or  the  pro- 
perty is  to  be  resold ;  but,  so  far  as  possible,  the  rules 
which  regulate  such  cases  between  ordinary  vendors  and 

(b)  Sug.  76,  citing  Camden  y.  Benson,  1  Keen,  671. 

(c)  See  FUyioer  v.  Hartopp,  8  Bea7.  200. 

{d)  Pidder  y.  Higginson,  3  Yes.  &  B.  142 ;  the  purchase  in  which  case 
seems  to  have  been  made  under  a  decree ;  see  2  Sim.  &  St  117. 

(0  Reynolds  v.  Blake,  2  Sim.*&  St.  117;  AtL-Gen.  r.  Corporatwn  •/ 
Newark,  8  Sim.  71  j  Calvert  v.  Godfrey,  6  Beay.  97. 

(/)  Berry  v.  Johnson,  2  Y.  &  C.  Ex.  ^  565;  SmxA  v.  AWimt,  2  Sim. 
&  St.  557. 
^  (jg)  Hide  V.  Hide,  1  C.  P.  Coop.  N.  R.  379. 

(A)  WUliams  v.  Wace,  ibid. 
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'purchasers  will  be  adapted  to  purchasers  under  orders  of  ^^p-  ^^ 
the  court,  (i) 

Although  the  practice  has  variecl,(A)  it  is  now  clearly  PmrcKaM, 
the  rule  of  the  court,  that,  on  a  special  case,  as  where  the  JjJ^iJfJ;^! 
purchaser  is  entitled  to  relieve  himself  from  paying  inter-  JSIwU^ui- 
est,  the  court  will  receive  the  purchase-money  on  his  ap-  f^'tSS.'*^ 
plication,  without  his  accepting  the  title  ;(Z)  but  the  order 
will  not  be  made  except  in  a  special  case  ]{m)  nor  will  it 
be  extended  so  as  to  let  him  into  possession  ;(n)  and 
where  a  purchaser,  without  the  authority  of  the  court, 
enters  into  possession,  although  with  the  consent  of  the 
vendor^s  solicitor,  he  will  be  held  to  have  accepted  the 
title,(o)  and  will  be  at  once  ordered  to  pay  in  his  purchase- 
money.(jo) 

When  the  purchase-money  is  paid  into  court,  it  will  ^*[j^^^ 
not,  without  the  purchaser's  consent,  be  applied  in  dis-  J^^"*"**"' 
charge  of  incumbrances,  on  the  ground  of  his  delay  in 
preparing  the  draft  conveyance  ;(g)  it  is,  however,  usual, 
upon  paying  in  the  money,  expressly  to  ask  that  it  may 
not  be  paid  out  again  without  notice  to  the  purchaser ;  an 
order  to  which  effect  prevents  the  distribution  of  the  fund 
without  the  purchaser's  consent  given  in  court,' or  upon 
his  non-appearance  and  an  affidavit  of  his  having  been 
served  with  a  copy  of  the  order  for  setting  down  the  cause 
on  further  directions,  or  of  the  petition  for  distribution  ;(r) 
*in  a  late  case,  Lord  Langdale  appears  to  have  held  that,      [*665] 
although  the  estate  was  sold  for  payment  of  debts,  the 

(i)  Atvanley  v.  Kinnaird,  2  Mac.  &.  Q.  1,  8. 

(Jfe)  See  Sug.  73 ;  Denning  v.  Render son^  1  De  G.  &  S.  689 ;  and  RuUer 
V.  MerrioU,  10  Beav.  33. 

(/)  Per  Lord  Cottenham  in  De  Visme  v.  De  FufTie,  1  Mac.  A  G.  344 ; 
Hindle  y.  Dakins,  1  C.  P.  Coop.  N.  R.  378;  Morrisv,  Bull,  1  De  G.  &S. 
691,  n. 

(m)  Ousekyy.  Anstruiker^  11  Beav.  399. 

\n)  HuUon  v.  ManseU,  2  Bea7.  260 ;  RvMer  v.  MarriaU,  10  Beav.  33 ; 
Dempsey  v.  Dempsey^  1  De  G.  &  S.  691. 

(o)  Wilding  v.  Andrews,  1  C.  P.  Coop.  N.  R.  380. 

(p)  S.  C. ;  and  see  Arum,  cited  Sug.  74. 

{q)  Sevan  v.  Sevan,  1  C.  P.  Coop.  N.  R.  381. 

(r)  Dan.  'Ch.  P.  by  H.  1203. 
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Chap.  XIX. 


Where  the 
eetate  ia  in- 
cambered. 


Purehaeer*t 
Goete  of  ap- 
pealing on 
petition  for 
ica  disiriba- 
tion,  .when 
allowed. 

[•566] 

If  invested 
at  purchaa- 
er'a  request, 
he  takes  the 
proceeda  of 
mTeBiment 
if  contract 
rescinded. 

Posaearion-- 
from  what 
time  pur- 


court  ought  not  to  distribute  the  fund  until  an  effectual 
conveyance  could  be  made  to  the  purchaser.(^) 

We  may  hei*e  observe  that  an  incumbrancer  consenting 
to  a  sale  in  an  administration  suit  is  entitled  to  be  paid 
his  principal,  interest,  and  costs,  out  of  the  purchase-mo- 
ney, in  priority  to  the  costs  of  the  plaintiff  in  the  cause  \{t) 
and,  as  a  general  rule,  a  decree  for  sale  of  an  incumbered 
estate  does  not,  of  itself,  alter  the  rights  of  the  parties ;  so 
that  where  estates  subject  to  numerous  and  complicated 
incumbrances,  were  sold  by  consent,  it  was  held  that  to 
authorize  payment  of  the  costs  of  sale  in  the  first  place 
out  of  the  general  fund  there  should  have  been  a  special 
direction  in  the  decree ;  and  that,  there  being  no  such  di- 
rection, the  money  arising  from  the  sale  of  each  estate 
ought  to  be  treated  as  the  estate  itself  would  have  been ; 
and  that  the  mortgagees  ought  to  be  paid  their  principal, 
interest,  and  costs,  according  to  their  respective  priori- 
ties :(u)  but  where  a  first  mortgagee  with  power  of  sale 
unnecessarily  files  a  bill  praying  a  sale,  subsequent  in 
cumbrances,  although  they  consent  to  the  sale^  are  en- 
titled to^their  costs  out  of  the  purchase-money,  although 
it  be  insufBicient  to  pay  off  the  first  charge.(ir) 

If  the  purchaser,  before  completion,  is  served  with  a 
petition  or  motion  for  payment  of  the  purchase-money  out 
of  court,  he  is  entitled  to  his  costs  of  appearing  on  the  ap- 
plication, although  he  make  no  opposition.(jr) 

If  the  money  has  been  invested  on  his  application,  he 
*musi,  if  the  purchase  is  rescinded,  take  the  stock,  not- 
withstanding any  variation  in  the  funds.(y) 

Where  the  conditions  of  sale  are  silent  as  to  the  time 
when  he  is  to  have  possession,  and  as  to  interest  upon  the 
purchase-money,  the  rule  of  the  court  is,  that  he  shall  be 


(5)  Beming  v.  Archer^  9  Beav.  366 ;  see  and  consider  Morris  v.  Qark" 
souy  3  Sw.  558,  and  other  cases  cited  in  reporter's  note,  et  qwtn, 

(f)  Hempworth  v.  Heslopj  3  Ha.  485 ;  and  see  Tapping  v.  Powers  1  Ha. 
405. 

(tt)  Wild  V.  Lockkart,  10  Beav.  320 ;  and  see  Aldridge  ▼.  WesOrmik,  5 
Beav.  188. 

(w)  Cooke  V.  Brown,  4  Y.  &  C.  227. 

(x)  Bamfordy.  ira/to,2  Beav.  201. 

(y)  Bodder  v.  Buffin,  cited  Sag.  89. 
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let  into  possession  from  the  quarter-day  preceding  the  ^^p-  ^^' 
confirmation  absolute  «f  the  master's  report  of  his  being  ^SSed^. 
the  purchaser,  he  paying  his  purchase-money  into  court 
before  the  following  quarter-day  ;(2r)  although  he  may 
not  pay  his  purchase-money  into  court  until  the  quarter 
is  nearly  expired,  yet  he  will  not  be  liable  to  pay  inter- 
est (a)  unless  the  estate  be  a  reversion,  in  which  case  in- 
terest is  payable  from  the  date  of  the  purchase  \{b)  if  he 
delay  pajrment,  he  will  take  the  rent  only  from  the  quar- 
ter-day preceding  payment  ;(c)  nor  will  he  be  allowed  the 
rents  from  an  earlier  day  on  the  ground  of  his  money 
having  Iain  idle  ]{d)  where,  as  in  the  case  of  a  colliery, 
the  profits  are  ascertained  monthly  or  weekly,  he  will  be 
entitled  to  them  from  the  commencement  of  the  month  or 
week  (as  the  case  may  be)  in  which  he  pays  his  money  \(e) 
and  the  same  principle  would,  it  is  conceived,  prevail 
where,  as  often  happens  with  house  property,  the  rents 
are  paid  at  shorter  intervals  than  a  quarter ;  while  on  the 
other  hand,  if  rents  are  reserved  half-yearly,  the  purchaser 
would  seem,  on  principle,  to  be  entitled  to  them  from  the 
commencement  of  the  current  half,  instead  of  quarter, 
year ;  on  the  purchase  of  a  manor,  fines  on  descent,  sie, 
for  the  purpose  of  the  above  rules,  considered  to  accrue 
due  on*  the  death  of  the  copyholder,  and  not  on  the  ad- 
mission of  his  heir  or  devisee.(/) 

*0n  the  purchase  of  a  life  interest  in  stock,  the  purcha-  [*667] 
ser  pays  interest  and  takes  the  dividends  from  the  day  of  2i£*ofiift 
sale  :{ff)  on  the  purchase  of  a  life  annuity,  secured  by  }5f 2J5y. 
bond  and  payable  quarterly,  he  mst  pay  interest  and  take 

(z)  Maurice  v.  Waintiorighly  C.  P.  Coop.  N.  R.  378. 

(a)  S.  C. 

Q>)  Trefusis  Y,  Lord  ainton,2  Sim,  Z59. 

(c)  Sug.  73. 

(d)  Und. ;  Hindu  v.  Dakins,  1  C.  P.  Coop.  N.  R.  378. 
(«)  Wrenv.Kirton,8YeB.502. 

(/)  Oarrick  v.  Lard  Camden^  2  Cox,  331 ;  the  marginal  note  is  incor- 
rect; it  will  be  seen  from  the  case  that  the  admissions  were  after  and  not 
before  the  time  fixed  for  completion ;  see  Earl  Hardwicke  v.  Lord  Sandfly 
12M.  &W.  761. 

(g)  Anson  v.  Towgooi,  1  Jac.  d&  W.  637. 

t 
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<^^"'   the  annuity  from  tbe  day  on  whiob  he  coidd  first  hav^ 

confirmed  tbe  feport.(A) 
ij^  th«         The  remarks  already  made(f)  as  16  ths  abstract,  search- 
*«• '         es  for  incumbrances,  and  matters  arising  between  its  de- 
livery and  the  preparation  of  the  conreyanoe,  are  general- 
lyapplicable  as  well  to  sales  by  the  court  as  to  ordinary 
sales. 
conv67aiiM      The  oonveyauce,  if  an  infant  be  a  necessary  conyeying 
ta^tuJd '  party,(ik)  or  if,  although  he  be  not  a  party,  it  will  by 
b7  DBMar.    g^^i^  ^^^^  ^Ijq  effect  of  diTcsting  bis  e8tate,(Q  must  be 

settled  by  the  master ;  buit,  with  this  exception,  it  is  usual 
to  direct  only  that  the  draft  be  settled  by  the  master  in 
case  the  parties  diflkr;(m)   and,  when  the  order  is  so 
worded,  a  purchaser  going  before  the  master  pays  his  own 
costs,  unless  he  can  make  out  special  grounds  for  exemp- 
tion :(n)  the  practice  before  the  master  is  similar  lo  that 
in  a  suit  for  specific  performance.(o) 
Executor  of      Upou  the  Sale  by  the  court  of  leaseholds  of  a  testator, 
mS^     his  executor,  although  he  have  not  been  in  possession,  is 
from  pitr-     entitled  tb  an  indemnity  from  the  purchaser  against  tbe 
leu^oids.    tmi  and  covenants.(p) 

purchwir.  *Thc  purchaJscr  may  require  the  concurrence  of  all  per- 
JlSa'^n.  ^^®  having  a  legal  title  to,  or  remedy  against,  the  pro- 
au'^.^'^  perty,  although  parties  to  the  suit;(7)  except,  perhaps,  a 
"^  ^^'  dowress,  whose  dower  is  barred  by  a  term  or  equitaUe 
jointure  ;(r)  but  cannot,  it  would  seem,  '^  if  he  acquire  tbe 
legal  estate,  require,  at  the  seller's  expense,  a  release  from 
equitable  incumbraucers  whose  demands  have  been  satis- 

(A)  Twigg  V.  Pijield,  13  Ves.  517. 

(i)  Supra,  Ch.  VIII.,  X.,  XI. 

(*)  CalveH  v.  Godfrey,  2  Beav.  267. 

(0  Cheese  v.  Cheese,  15  L.  J.,  N.  S.  28,  V.  C.  S. ;  aHler,  if  Uic  iji£uit  be 
only  interested  in  the  proceeds  of  sale  {Richardson  y.  Ward^  11  Bear. 
378 :)  the  consequent  costs  most  be  borne  by  the  funds  in  Couit  \ 
V.  Lake,  15  L.  J.,  N.  S.,  34,  V.  C.  K.  B. 

(m)  Sug.  75. 

{%)  Hodgson  V.  Shaw,  11  Jur.  95,  V.  C.  K.  B. 

{o)  Vide  supra,  686. 

(p)  Cochrane  v.  Robinson,  1 1  Sim.  378. 

(q)  See  and  consider  Craddock  v.  Pifer,  14  Sim.  310. 

(r)  Vide  supra,  Yp.^\,'sm. 

t 
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fied  by  the  court  f{s)  nor  does  it,  in  fact,  appear,  that  he    ^-^'^ 
'can  insist  on  the  concurrence,  even  at  his  own  expense,  ^.*^ 
-of  parties  having  mere  equitable  interests  and  who  are 
t)ound  by  the  decree  ]{t)  if  the  decree  direct  that  all  pro-  p^    ^ 
per  parties  convey,  and  a  party  to  the  suit,  whom  the  ^^^oA^ 
master  considers  a  proper  party  to  the  conveyance,  refuses  '^'^"^"^ 
to  concur,  the  purchaser  should  move  against  the  recusant 
party  (and  not  against  the  plaintifis)  that  he  do  convey  :(u) 
it  appears  that  a  mortgagee,  who  has  proved  his  debt, 
may  be  required  to  receive  his  money  and  to  concur  wi&- 
out  the  usual  six  month's  notice.(t£7) 

Such  an  order  will  not  be  made  against  a  married  ^^_, 

°  whom  order* 

woman  in  respect  of  her  real  estate  not  settled  to  her  ^V|«  r. 
separate  use  ;{z)  but  will  be  made  against  aa  in{ant,(y) 
and  if  *he  refuse  to  execute,  an  attachment  may  issue      [*^69] 
against  him.(2;) 

But  the  more  usual  course  of  proceeding,  where  a  party  J**^^^ 
to  the  suit  refused  to  execute,  has  been  to  treat  such  party  J'tJjJJS®* 
as  a  trustee  within  the  1  Will.  IT.  c.  60,  and  to  obtain  an 
order  for  some  other  person  to  convey  under  the  act ;  and 
this  course  might  have  been  adopted  when  the  recusant 

(5)  Sug.  75,  citing  Keatinge  v.  KeatiTige,  6  Ir.  £q.  Rep.  43 ;  and  Web- 
'  ber  V.  JoneSf  id.  142. 

(t)  Webber  v.  Jotus,  ubi  supra, 

(tt)  SmivfeU  or  StilweU  v.  MeUersh,  10  Sim.  367 ;  4  Myl.  &  Cr.  58L 

(w)  Motion  V.  Swifts  5  Jar.  645. 

(2)  Jordan  v.  Jones ^^  Ph.  170. 

(y)  As  to  conveyances  on  sales  in  creditor's  suits,  see  1  Will.  IV.  c.  47, 
•8. 11  and  12,  amended  by  2  db  3  Vict.  c.  60,  and  11  &  12  Vict.  c.  87;  and 
see  Penny  v.  Pretor^  9  Sim.  135 ;  WdUcer  v.  Aston,  14  Sim.  87;  Heming 
V.  Arcker,  8  Jur.  945 ;  7  Beav.  515 ;  8  Beav.  294:  an  infant  tenant  in  tail 
may  be  ordered  to  convey,  Radciiffe  v.  Eccles,  1  Keen,  130 ;  Penny  v, 
Pretor,  nwpra :  a  suit  by  an  equitable  mortgagee  praying  a  sale  within 
the  statute ;  and  the  infant  heir  of  the  mortgagor  will  be  ordered  to,  convey 
although  the  mortgagee  is,  with  the  permission  of  the  court,  the  purcha- 
ser ;  and  although,  if  the  decree  had  been  for  foreclosure,  the  infant  would 
Iiave  been  allowed  to  show  cause  on  coming  of  age ;  see  Scholeficld  v. 
Heafidd,  7  Sim.  669 ;  8  Sim.  470 ;  Redshaw  v.  Newbold,  12  Jur.  833,  V.  C. 
K.  B.;  Clinton  v.  Benutrd,  1  Dru.  287,  etvide  svfra,  p.  312;  but  see  now 
the  Trustee  Act,  1850,  sects.  29  and  30 :  quan,  whether  under  the  1  Will. 
lY.  c.  47,  and  the  3  db  4  Will.  IV.  c.  104,  the  Court  can  sell  copyholds;  • 
see  Branch,  v.  Browne,  12  Jur.  768,  V.  C.  K.  B. 

(z)  Thomas  v.  Owynne,  8  Beav.  312 ;  and  see  Re  Beech^  4  Madd.  128. 
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party  was  a  married  woman,(a)  infant,(fr)  lunatic,(c)  <^ 
mere  tenant  for  life  :{d)  and  the  mere  decree  directing  a 
sale  and  all  proper  parties  to  convey,  made  the  owner  of 
the  legal  estate,  if  party  to  the  suit,  a  trustee  within  the 
act:(6)  and  an  order  for  a  conveyance,  or  a  vesting  or  re- 
leasing order  having  the  effect  of  a  conveyance,  may  now 
be  obtained  under  the  1^  d&  14  Yict.  c.  60.(/) 

(6.)  As  to  the  purchaser's  rights  after  completion. 

Upon  the  execution  of  the  conveyance  the  purchaser  is, 
as  a  general  rule,  entitled  to  have  the  title  deeds  delivered 
to  him ;  and  an  order  for  their  delivery,  if  pot  provided 
for  in  the  order  for  pa3rment  of  the  purchase-money,  may 
be  obtained  on  motion  :{g)[l]  on  a  sale  in  lots,  in  the  ab- 

(a)  Jordan  v.  Janes,  2  Ph.  170;  BilUng  v.  Webb,  1  De  G.  &  S.  716; 
and  see  Jimpsan  y.  PUekers,  1  Coll.  13 ;  Hood  y.  Hall,  14  Jar.  127,  V. 
C.  W. 

(6)  WaUers  v.  Jackwik,  13  Sim.  278;  Warbwrtan  t.  Va^han,  4  Y.  & 
C.  847;  T%omas  y.  Qwynne^  9  Beav.  275. 

(0  JnreBlake,3J.&.  L.265. 

id)  In  re  MUfield,  2  Ph.  254. 

(«)  See  cases  cited  in  last  four  notes ;  and  King  v.  Leaek^  2  Ha.  57 ; 
Robinson  v.  Wood,  5  Beav.  246;  Jackson  y,  MUfieU,  5  Ha.  538;  H  rt 
BlacktoeU,  7  Jur.  9,  V.  C.  £. ;  BarfiM  v.  Rogers,  8  Jur.  239,  C. 

(/)  Sects.  29  and  30. 

(g)  Dan.  Ch.  P.  by  H.  1204. 

[1]  The  conveyance  being  executed,  the  purchaser  is  entitled  to  hare 
the  title  deeds  relating  to  the  estate  delivered  np  to  him.  A  direction  for 
the  delivery  of  them,  frequently  forms  part  of  the  order,  for  payment  of 
the  purchase-money  into  court ;  if  it  does  not,  and  the  documents  are  in  the 
master's  office,  an  order  that  they  may  be  delivered  to  him,  may  be  ob- 
tained by  the  purchaser,  upon  motion.  Where  there  are  several  lots,  and 
the  purchaser  has  not  bought  them  all,  the  form  of  the  order  generally  is, 
"  that  such  of  the  title  deeds,  &c.  as  relate  solely  to  the  lot  purchased,  and 
also,  such  as  relate  to  the  same  jointly  with  other  lots  of  less  value,  be  de- 
livered to  the  purchaser,  or  to  whom  he  shall  appoint,  he  submitting  to 
produce  such  last  mentioned  deeds  and  writings,  on  necessary  occasions, 
and  to  enter  into  a  covenant  for  that  purpose,  and  to  give  attested  copies 
thereof,  when  required,  at  the  expense  of  the  party  requiring  the  same ; 
but  as  to  such  title  deeds  as  relate  to  the  estate  purchased  jointly  with 
other  estates  of  greater  value,  he  is  to  have  attested  copies  thereof  at  the 
expense  of  the  estate ;  and  the  persons  entitled  to  such  estates  of  greater 
value,  are  to  execute  to  him  the  like  covenants,  to  produce  such  deeds  and 
writings,  on  necessary  occasions ;  and  in  case  any  dispute  shall  arise  be- 
tween the  parties  touching  the  copies  of  any  particular  deeds,  the  said 
master,  is  to  settle  the  same." 
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sence  of  special  agreement,  the  purchaser  of  the  largest  ^-  "^' 
lot  is  entitled. to  the  deeds  as  against  the  purchaser  of 
'several  lots  of  larger  aggregate  amount  ;(A)  if  the  pur- 
chaser, instead  of  applying  to  the  court,  bring  an  action 
at  law  against  parties  to  the  suit  for  a  document  to  which 
he  is  entitled,  he  wijl  be  restrained  by  injunction  :{i) 
where  mortgagees,  parties  to  thd  suit,  consented  to  the  *« 
sale,  they  were  ordered  to  leave  the  deeds  in  the  master's 
office,  but  it  was  directed  that  they  should  not  be  deliver- 
ed to  the  purchaser  wkhout  notice  to  the  mortgagees.(j ) 

The  purchaser  is  also,  in  the  absence  of  stipulation,  en-  At  to  «i. 
titled  to  attested  copies  &nd  a  covenant  for  the  production  copiM. 
of  the  originals  of  such  documents  of  title  as  are  not  de~ 
livered  (o  him  :(A:)  it  may  however  be  remarked  that,  in 
Dare  v.  T\icker,{l)  Lord  Eldon  qualified  his  order  for  de- 
livery of  attested  copies  by  the  expression,  <' unless  you 
leave  the  originals,  or  make  some  other  proposal  in  the 
master's  office :"  so   that  possibly,  upon  a  sale  by  the 
court,  a  deposit  of  the  deeds  in  the  master's  office  might 
be  sufficient  to  preclude  the  right  to  attested  copies;  but 
such  a  deposit  could  probably  not  be  enforced  against  a    • 
purchaser  who  had  purchased  to  an  •#maunt  exceeding 
that  of  any  other  purchaser,  and  the  part  (if  any)  remain-, 
ing  unsold. 

Where  the  estate  is  sold  in  accordance  with  .the  decree,  wtii  bepw 
the  court  '<  will  protect  the  purchaser  against  the  parties  ^tiiutaii 
to  the  suit,  and  all  parties  coming  in  under  the  decree  ;''(m)  SSoiuiu 
and  Sir  E.  8ngden  considers  it  to  be  a  general  rule  "  that 
the  purchaser  shall  not  lose  the  benefit  of  his  purchase 
by  any  irregularity  in  the  proceedings  in  a  cause  :^{n)  if,  , 

however,  the  court  clearly  exceed  its  jurisdiction,  as  if  it  u„ii«      ^ 
assume  to  sell  the  real  estate  of  infants  *upon  the  mere  ^c^Mdita 

jurladiciioiL  ■ 

(A)  Kinnard  v.  Christie,  cited  Dan.  Ch.  P.  by  H.  1205. 
(i)  SttMs  V.  SargoUy  4  Beav.  90- 
{j  )  Livesey  v.  Harding,  1  Beav.  343,  346. 
(k)  As  to  the  qaalificatioa  of  this  right,  vide  supra,  p.  31G. 
(0  6  Ves.  460. 
Im)  Sug.  69. 

(n)  Sag.  67,  and  cases  there  cited ;  Dan.  Ch.  P.  by  EL  1201 ;  and  see 
Baker  v.  Sowter^  10  Beav.- 343. 
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^-  ^''    notioa  that  a  sale  is  beneficial,(o)  or,  as  against  ceHuis 
que  trtist  not  sui  juris^  to  anticipate,  without  special 
grounds,  the  time  fixed  by  the  author  of  the  trust  forthe 
sale  of  the  estate,(p)  it  is  not  clear  that  the  purchaser 
would  be  protected  by  the  decree ;  at  any  rate  he  will  not 
be  compelled  to  accept  the  title  :  and  a  purchaser  is  al- 
'   ways  bound  to  see  that  the  sale  is  according  to  the  de- 
*.    cree  i{q)  although  he  is  not  bound  to  see  that  no  more 
property  is  sold  than  will  be  sufficient  for  the  purposes 
for  which  a  sale  was  directed  ;(r)  nor  will  he,  it  would 
seem,  be  affected  by  fraud  in  the  proceedings  of  which  he 
himself  is  innocent.(9)    Ofcourge,  the  decree  is  no  pro- 
tection against  persons  who  ought  to  have  been,  but  are 
not,  parties  to  the  suit.(^) 
Allowed        "  A  purchaser,  after  conreyance,  has  been  allowed  com- 
£?Sb^V  pensation  out  of  his  purchase-mon^y,  on  the  ground  of  the 
of««uii».      rent  of  the  estate  having  been  oreistated  in  the  particu- 
*J|irs.(i<)[l] 

(0)  Calveri  y.  Godfrey,  6  Bttiv.  97 ;  *see  Peto  ▼.  Ckwdner,  3  Y.  db  C.  C. 

*  C.  312.    See,  as  to  special  drcumstances  warranting  a  sale,  Garmsiene  v. 

Oaunif  1  CoU.  577 ;  and  see,  as  to  the  sale  by  the  Court  of  charitj  lands, 

AU.'Gtn.  v.   CorporaMn  of  Newarf,  1  Ha.  395;  AU.'Gem.  y,  SamU  Sea 

Company,  4  Beav.  453,  and  cases  cited :  it  seems  doabtfnl  whether  the 

Court  can  direct  a  sale,  upon  petition  under  Sir  S.  Romilly^s  Act  (53  Geo. 

HI.  c.  101 ;)  see  In  re  Parke's  Charity,  12  Jur.  1011 ;  In  re  Suir  Island 

,     Charity,  3  J.  ^lAtm.     ' 

*        (p)  BlackUrw  Y,  LaiDS^  2  Ha.  40 ;  Johfnstone  v.  Baber,  8  Bear.  333. 

\q)  ^olcUntgk  v.  Skentmj  3  BU.  181,  186,  188  LiUwyck  v.  Winford,  2 
Bro.  C,  C.  248,  251. 

(r)  iS.  C. 

(s)  See  Sug.  ST;  Bowen  v.  Evans,  1  J.  &  L.  178;  2  H.  L.  C.  257;  a^ 
also,  on  the  general  subject,  7%fmhiU  v.  Glover ,  3  Dm.  &  W.  195. 

(0  Coldough  Y.  Sterum,  3  Bli.  181—186. 

(tt)  Cann  v.  Canuj  3  Sim.  447. 

[1]  Where,  by  the  terms  of  the  master's  sale  of  mortgaged  premi^ies 
under  a  decree,  the  property  was  to  be  sold  free  of  incumbrances,  and  all 
taxes  and  assessments  were  to  be  paid  out  of  the  purchase-money,  proFi- 
ded  bills  thereof  were  produced  to  the  master  before  the  completion  of  the 
sale ;  and  it  afterwards  appeared  that  an  assessment  to  a  large  auiount 
against  the  propeny.  for  the  opening  and  macadamizing  the  avenae 
through  the  same,  had  not  in  fact  been  confirmed  by  the  corporation  of  the 
city  at  the  time  of  the  sale,  although  the  work  had  been  contracted  for  and 
completed  more  than  three  years  before  that  time.    Held,  that  purchasers 
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Ch.  XIX. 

(6.)  As  to  the  practice^  when  the  ptirchaser  fails  to        — — ^ 

complete. 

Where  the  purchaser  refuses  or  neglects  to  complete  his  courwtqb* 
purchase,  and  is  supposed  to  be  a  responsible  person,  the  purcbaMr 

at  the  sale,  who  had  bid  off  the  property,  under  the  belief  that  such  as- 
sessment had  been  confirmed ;  and  that  they  would  hold  their  lots  dis- 
charged of  the  expense  of  opening  such  avenue,  were  not  bound  to  take 
the  property  subject  to  the  assessmenf  for  that  improvement.    Post  v.  Leet, 
H  Paige,  337.    Where  some  of  the  purchasers  at  a  master's  sale  bid,  upon 
the  supposition  that  a  large  assessment,  amounting  to  more  than  one-thini 
of  the  'Value  of  the  property,  wa^  to  ba  paid  out  of  the  proceeds  of  the  sale ; 
and  other  persons  who  bid  at  the  sale  knew  that  the  assessment  was  not 
confirmed,  and  bid  accordingly.    Held,  that  the  purchasers  were  not  en- 
titled to  hold  their  purchases,  and  to  Iwve  the  unconfinned  assessment* 
paid  out  of  the  amoimt  bid,  unless  the  persons  interested  in  the  prociedt 
of  the  sale,  consented  thereto ;  but  as  the  property  had  been  purchased  • 
under  a  mistake,  that  there  must  be  a  re-^ale.    lb.    Where  a  master,  wb$> 
has  neglecte4  to  file  security  for  the  faithful  discharge  of  the  duties  of  his      ^  ' 
office,  assumes  to  act  as  such  master,  and  sells  mortgaged  premises  under 
a  decree  of  foreclosure,  and  the  report  of  the  sale  is  confirmed  by  the  eourt, 
the  objection  that  the  master  had  not  given  security,  as  required  by  law 
cannot  be  raised  in  a  collateral  suit,  so  as  to  affedt  the  title  of  the  pur-  * 
chaser  at  such  sale.    NichoU  v.  NickoUj  8  Paige,  340.    The  remedy  of  the 
party  whose  property  is  sold,  if  the  objection  to  the  master's  authority  to 
sell  is  valid,  is  by  an  application  in  the  foreclosure  suit,  to  have  the  sale 
set  aside  for  irregularity.    But  such  an  objection,  even  if  raised  in  the ' 
foreclosure  suit,  will  not  be  listened  to  aAer^a  great  laps^  <{r  time.    Ibw     "^ 
Where  property  is  regularly  advertised,  and  fairly  sold  b^  a  'master,  a  sa]^ 
will  not  be  set  aside,  and  a  re-sale  directed  for  the  benefit  of  parties  inter-      •  ^ 
ested  in  the  proceeds  of  the  sale  to  protect  them  against  the  consequences 
of  their  own  negligence,  where  they  are  adult*,  and  competent  to  protect 
their  own  rights  on  the  sale.    American  Ins.  Co.  v.  Ckikleyt  9  Pai^,  269. 
And  where  the  sale  is  in  the  usual  manner,  and  the  pijrchasd  is  made  by 
a  stranger  to  the  suit,  mere  inadequacy  of  price  is  not  a  sufficient  ground 
for  depriving  the  vendee  of  the  benefit  of  his  purchase,  unless  the  inade- 
quacy is  so  great  as  to  be  evidence  of  fraud  or  unfairness  in  the  sale.    lb. 
Bat  the  parties  interested  in  the  property  to  be  sold  have  a  right  to  expect 
that  it  will  be  put  np  and  sold  In  the  usual  manner,  and  in  a  way  \p  pro- 
duce a  fair  compensation  among  the  persons  attending  the  sale,  to  bid 
upon  the  property.    And  where  the  property  has  been  sacrificed  by  the 
neglect  or  mistake  of  the  master,  to  comply  with  the  legal  requirements' 
on  sach  sale,  or  by  his  having  improperly  put  up  for  sale  several  lots  to- 
gether, which  should  have  been  sold  separately,  the  parties  injured  are 
entitled  to  a  re-sale ;  or  to  such  other  relief  as  can  be  given  without  doing 
injustice  to  a  hona  fide  purchaser  of  the  premises  at  the  sale.    lb.    The 
recording  of  a  master's  deed,  of  premises  sold  by  him  under  the  decree  in 
a  foreclosure  suit,  is  constructive  notice  to  all  subsequent  porchasera 
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^^  ^'^'  'solicitor  of  the  party  conducting  the  sale  should  procure 
Gom^eu.  ^^  Master's  report,  and  the  orders  confirming  it  nisi  and 
absolutely  ;(ir)  notice  of  motion  for  the  order  absolute 
must  be  served  on  the  purchaser  i{t)  if,  however,  the  pur- 
chaser has  obtained  the  order  nisi,  and  neglects  to  obtain 
the  second  order,  the  same  may  be  obtained  by  the  ven- 
dors on  motion,(y)  which  is  of  course,  and  if  made  spe- 
cially will  be  refused  with  costs  \{z)  but  can  be  made  only 
to  b?fn!?*  ^^  *  ^^^  day.(a)  If  the  purchaser  be  supposed  to  be  in- 
■poMibie.  competent  in  point  of  means,  the  vendors  may  ibove,  on 
notice,  that  he  be  discharged,  and  that  the  estate  be  re- 
sold ;(6)[1]  or,  as  is  now  the  more  usual  and  more  eligible 
course,  to  obtain  an  order,  not  that  the  purchaser  be  dis- 
charged, but  that  the  estate  be  resold,  and  that  he  may 
pay  the  expenses  arising  from  his  non-completion  of  the 
purchase,  the  expenses  of  the  application  to  the  court, 
and  of  the  resale,  and  any  deficiency  itt  price  on  the  re- 

sale.(c) 
ifiuppoMd       If  the  purchaser  is  responsible,  the  vendors  may  move 
Sbto."^  that  within  a  given  time  he  pay  his  money  into  court  ;[2J 

(w)  Sec  Dan.  Ch.  P.  by.H.  1205;  Bug.  71. 

Ix)  md. 

\y)  CkilUngtMrth  v.  CMUingwartk,  1  Sim.  291 ;  LidbeUer  Y.  Swuiky  b 
fi      Beav.  377 ;  Kobtrtsv.  WUUams,  2  Ha.  151. 
^    (z)  Robertaon  v.  SkeUonflQ  Beav.  197. 
(a)  md.  1992 
^  {b)  Hodder  v.  J7i#i»,  1  V .  &  B.  544 ;  Cwnningham  v.  WUUoms^  S  AnaL 

344;  Daxk  Ch.  P.  byH.  1206;  Sug.  71. 

(c)  Harding  v.  Harding,  4  Myl.  A  Cr.  514;  Saunders  t.  <rr«y,  ibid, 
515 ;  Gray  v!  Chmy,  I  Beav.  199. 


from  any  of  the  parties  to  the  decree,  that  the  rights  which  snch  paitici 
had  in,  or  the  liens  which  they  had  upon  the  mortgaged  premises,  at  the 
time  of  the  decree,  were  cut  off  by  the  master's  sale.  Dc  Peyster  v.  BU- 
dretA^  2  Barb.  Ch.  Rep.  109.  See  Amer.  Ch.  Dig.  by  Waterman  toL  3, 
p.  10, 11. 

[1]  On  a  master's  sale,  which  reserves  to  the  master  a  right  to  coosider 
the  biddings  open  until  the  deposit  is  paid,  no  sale  can  be  enforced  where 
the  purchaser  refuses  to  pay  the  deposit  or  sign  an  acknowledgment ;  and 
no  order  for  a  re-sale  is  necessary,  the  master  will  go  on,  as  if  no  sale  had 
taken  place.    Hewlett  v.  Davis,  3  Edw.  Ch.  Rep.  338. 

[2]  Where  land  is  sold  by  a  master,  under  a  decree  of  the  cooit  of 
chancery,  the  court  will  not  compel  the  purchaser  to  complete  his  pur- 
chase when  he  will  not  obtain  such  an  interest  in  the  premises,  and  in  the 
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if  be  appear  on  the  motion  he  is  prima  facie  entitled  to  ^^^'  ^"* 
have  the  title  referred  to  the  Master;  and,  if  he  do  not  ap- 
pear, it  seems  to  be  requisite  that  the  vendors  shall  have 
delivered  the  abstract,  and  procured  the  Master's  report  in 
favor  of  the  title  ;(c2)  or  that  the  purchaser  shall  have  ac- 
cepted the  title  :(c)  where  defendants  to  the  *suit  who  were  [*573] 
entitled  with  the  plaintiflf  to  shares  in  the  estate,  purcha- 
sed a  part  of  it  of  which  they  were  in  possession,  and  the 
conditions  precluded  any  objection  to  the  title,  they  were 
ordered  to  pay  in  the  entire  purchase-money,  although 
they  claimed  allowances  for  improvements  and  the  estate 
was  incumbered.  (/) 

On  the  other  hand,  where  the  contract  is  inequitable,(g^)  JhShSTaf. 
or  where  to  enforce  it  would  be  attended  with  great  hard-  foiT*de^^t'* 
ship,  as  in  the  case  of  a  sudden  and  violent  change  in  the  ^nuML^^ 
money  market,(A)  or  where  the  purchaser  has  by  mistake 
given  an  unreasonable  price  for  the  estate,(i)[l]  and  is  ex- 

(d)  Dan.  Ch.  P.  by  H.  1207,  and  cases  cited ;  and  see  BtUmer  v.  Alisoi^ 
8  Jur.  440,  V.  C.  W. ;  15  L.  J.,  N.  S.,  11  Ch. 

(e)  RuUer  r.  MarrioU,  10  Beav.  33. 

(/)  Bulmery.  AUison,  15 L.  J.,  N.  S.,  Ch.  11,  L.  C. 

(g)  Sug.  89. 

(A)  SavUe  v.  SavUe,  1  P.  Wms.  745 ;  sed  qucere. 

(t)  Morskead  y.  Frederick^  cited,  but  with  disapprobation.  Sag.  90. 


buildings  thereon,  as  he  had  a  right  to  suppose,  from  the  terms  of  the  sale, 
he  was  buying,  when  the  property  was  struck  off  to  him  on  his  bid.  Sea- 
man V.  HicAtj,  8  Paige,  655.  And  where  a  master  sells  property,  with 
buildings  thereon,  as  and  for  a  good  title,  if  the  corporation  of  the  city  or 
village  in  which  the  premises  are  situated,  has  a  right  to  take  the  land  for 
a  street  at  some  future  time,  without  paying  for  the  buildings,  of  which 
fact  the  purchaser  was  ignorant  at  the  time  of  the  sale,  the  court  will  not 
compel  him  to  complete  his  purchase,  although  the  probability  of  the  ex- 
ercise of  such  right,  by  the  corporation,  is  very  remote.  lb.  Where, 
under  a  decree  for  foreclosure  and  sale,  a  purchaser  refuses  to  perfect  his 
purchase,  and  the  complainant  does  not  press  him,  the  master  should  Sell 
the  property  over  again,  and  not  let  the  complainant  take  it  at  the  pur- 
chaser's bid,  and  receive  a  deed.  T%m,pson  v.  Dimond^  3  Edw.  Ch.  Rep. 
298.    See  Amer.  Ch.  Dig.  by  Waterman,  vol.  3,  p.  10, 11. 

[1]  In  the  case  of  Morskead  v.  Predenck^  which  is  here  referred  to,  it 
appeared  that  Smiths,  the  bankers,  were  tenants  in  possession  of  the  house 
in  question,  for  which  they  paid  two  rents,  one  a  ground  rent  of  562.,  to 
the  defendant,  and  the  other  an  improved  rent  of  210Z.  to  a  third  person. 
The  house  was  directed  to  be  sold  under  a  decree ;  and  the  plaintifis,  by  a 
broker,  treated  for  the  purchase  of  it,  and  employed  him  to  value  it.    The 
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^^P-  ^"^-  peditious  in  applying  to  the  coiirt,(it:)  he  will,  accoiding  to 
some  authorities,  be  allowed  to  forfeit  his  deposit  (if  any,) 
and  abandon  the  contract :  but  this  will  not  be  conceded 
on  the  mere  ground  of  the  price  being  exce8siYe,(Q  nor  in 
the  case  of  a  person  without  authority  buying  the  estate 
to  prevent  a  sale  at  an  undervalue  ;(f7»)  nor,  it  is  conceiv- 
ed, under  an  ordinary  state  of  circumstances.[2J 

(it)  See  PriceY.  North,  2  Y.  &  C.  620,  626. 

(/)  In  re  Birch,  cited  Sug.  89. 

(m)  Nelthorpe  v.  Pennyman,  14  Ves.  517. 

broker  had  an  interview  with  the  attorney  concanied  in  the  sale,  who 
stated,  that  the  rent  payable  for  the  hoose  was  the  562.,  and  the  broker 
valued  the  estate  accordingly.  A  written  agreement  was  not  entered  into, 
but  the  contract  was  approved  of  by  the  master,  and  the  money  paid  into 
the  bank.  The  purchasers  then  moved  the  court  to  rescind  the  contract, 
on  the  ground  of  mistake,  and  the  broker  proved  that  the  purchasers  had 
not  informed  him  of  the  rent  of  2102. ;  and  that  he  was  ignorant  of  the  ex- 
istence of  it  at  the  time  he  made  his  valuation :  and  the  court  ordered  the 
purchase-money  to  be  repaid,  and  rescinded  the  contracL  "  This  how- 
ever," says  Sugden, "  may  be  considered  a  strong  case.  It  might  be  ar- 
gued that  the  purchaser's  only  equity  was  their  own  negligenoe." 

[2]  There  has  been  much  discussion  and  diversity  of  opinioD"  says 
Kent,  (2  Kent  Com.  475)  on  the  subject  of  rescinding,  and  of  enforcing 
the  specific  performance  of  contracts,  in  the  cases  of  paitiai  failure  of  the 
consideration.  In  one  case.  Lord  Kenyon  observed,  when  atting  in  chan- 
cery, that  the  court  had  gone  great  length  in  compelling  paities  to  go  on 
with  purchases,  contrary  to  their  original  agreement  and  intention ;  bm 
he  said  a  case  might  be  made  out  sufficient  to  put  an  end  to  the  whole  eoo- 
tract,  when  the  seller  could  not  make  a  good  title  to  pait  of  the  subject  sold. 
In  the  case  of  the  Cambridge  wharf,  the  seller  made  title  to  all  the  estate 
but  the  wharf,  and  that  part  of  the  land,  was  the  principal  object  of  the 
buyer,  in  making  the  purchase,  and  the  buyer  who  had  contracted  for  the 
house  and  wharf,  was  compelled  to  complete  the  purchase  without  the 
wharf.  But,  as  Lord  Kenyon  truly  observed,  that  was  a  determination 
contrary  to  all  justice  and  reason.  There  have  been  a  number  of  hard 
cases  in  chancery,  and  in  which  performance  has  been  enforced,  though 
there  was  a  material  variance  between  the  actual  and  supposed  circum- 
stances of  the  subject,  and  when  those  circumstances  were  wantinj^  which 
were  the  strong  inducement  to  the  contract.  These  cases  had  gone  to 
such  extravagant  lengths,  that  Lord  Erskine  declared  he  would  not  fol- 
low them,  nor  decree  specific  performance  when  the  main  inducement  to 
the  purchase  had  failed.  In  many  cases  however,  where  the  title  ptorts 
defective  in  part,  or  to  an  extent  not  very  essential,  specific  performance 
will  be  decreed  with  a  rateable  reduction  of  the  purchase-money,  by  way 
of  compensation  for  the  deficiency.  The  good  sense  and  equity  of  the 
law  on  this  subject,  is,  that  if  the  defect  of  title,  whether  of  lands,  or  cfaal- 
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tela,  be  so  great  as  to  render  the  thing  sold  unfit  for  the  use  intended,  and  Chap*  xix. 
not  within  the  inducement  to  the  purchase,  the  purchaser  ought  not  to  be  "~""~"^ 
held  to  the  contract,  but  be  left  at  liberty  to  rescind  it  altogether.  This  is 
the  principle  alluded  to  by  Pothier,  and  repeated  by  Lord  Erskine  and 
Lord  Kenyon.  In  South  Carolina,  it  has  been  held,  that  if  the  deficiency 
in  the  quantity  of  land,  be  so  great  as  to  defeat  the  object  of  the  purchase, 
the  vendee  may  rescind  the  bargain ;  and  if  the  defects  were  not  so  great 
as  to  rescind  the  contract  entirely,  there  might  be  a  just  abatement  of 
price ;  and  this  doctrine  applies  equally  to  defects  in  the  quantity  and 
quality  of  land.  The  same  principle  was  declared  in  Pennsylvania  in 
the  case  otStoddart  v.  Smithy  5  Binn.  Rep.  355 ;  on  a  contract  for  the  pur- 
chase of  land.  If  there  be  a  fidlure  of  tiUe  to  part,  and  that  part  appears 
to  be  so  essential  to  the  residue,  that  it  cannot  reasonably  be  supposed  the 
purchase  would  have  been  made  without  it,  as  in  the' case  of  the  loss  of 
a  mine,  or  of  water  necessary  to  a  mill,  or  of  a  valuable  fishery  attached 
to  a  parcel  of  poor  land,  and  by  the  loss  of  which  the  residue  of  the  land 
was  of  little  value,  the  contract  may  be  dissolved  in  toto.  But  the  court  in 
the  last  case,  limited  very  much  the  right  of  rescinding  a  contract  for  a 
partial  failure  of  title ;  for  if  the  sale  was  of  lots  in  different  parts  of  a  city, 
it  was  not  dissolved  by  the  fiEulure  of  title  to  some  of  the  lots,  not  adjoining 
or  particularly  connected  with  the  others,  nor  essential  to  their  use  or  en- 
joyment. It  is  to  be  regretted,  that  the  embarrassment  and  contradiction, 
which  accompany  the  English  and  American  cases  on  this  subject,  cannot 
be  relieved,  by  the  establishment  of  some  clear  and' definite  rule,  like  that 
dfiplared  in  France,  which  shall  be  of  controlling  influence  and  universal 
reception. 
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Of  act  of  unauthorized  agent,  86. 

By  widow  of  husband's  contract  for  sale,  464.  ^ 

ADVANCE. 

Of  price,  what  required  on  opening  biddings,  556. 

of  biddings  not  opened  for,  afler  confirmation,  560. 
ADVANCEMENT. 

When  purchase  is  held  to  be,  437,  et  seq. 
ADVANTAGES. 

Concealment  or  disclosure  of,  by  purchaser,  46. 

Legally  incidental  to,  are  presumed  to  accompany  property,  51. 

Obtained  by  partner  enure  to  benefit  of  co-partner,  434. 
ADVENTITIOUS  VALUE. 

Destruction  of  matters  conferring,  relieves  purchaser  from  contract,  116, 
223. 

Want  of  title  to  part  of  property  possessing,  a  defence  in  Equity,  505. 
ADVENTURE. 

Property  purchased  as,  does  not  survive  in  Equity,  433. 
ADVERSE  INTEREST. 

Parties  having,  prior  to  contract,  not  proper  parties  to  suit  466. 
ADVERSE  CLAIMS.    See  Claims. 
ADVERTISEMENT. 

Of  sale  by  fiduciary  vendors,  proper,  33. 

Of  sales  by  the  Court,  553. 
ADULTERY. 

Of  wife,  yet  issue  legitimate,  169. 
ADVOWSON. 

Title  to,  must  be  accepted  by  purchaser  claiming  to  present  to  vacanoyj 
117. 

Must  be  carried  back,  over  what  period,  139. 

Right  to  recover,  when  bcurred  by  time,  197. 

How  afiected  by  judgments  231,  235. 

Purchaser  of,  restrained  from  presenting,  before  payment,  519, 
AGENCY. 

Denied,  may  be  established,  84. 
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AGENCY— c<ma*nt£«rf. 

Alleged  agent  may  be  examined  to  disprove,  106. 
AGENT. 

For  purchase,  may  not  sell  his  own  estate  to  principal,  7. 

Fiduciary  vendor  may  not  act  as,  15. 

For  sale  or  management,  cannot  purchase,  t^. 

Of  mortgagee,  cannot  purchase  from  him  under  power  of  sale,  71. 

Of  fiduciary  vendor,  cannot  himself  purchase,  18w 

For  sale,  should  sell  when  practicable,  27. 
how  he  ought  to  sell,  31  to  35. 
fbr  what  price  he  should  sell,  35  to  37. 

Greneral  points  respecting  sales  by,  37,  38. 

As  to  his  appointment,  powers,  duties,  liabilities,  and  remunenitioii,  83 
to  87. 

Parents  to,  when  valid,  87,  310. 

Signature  of  agreement  by,  binds  principal,  91. 

How  agent  should  sign,  85, 107. 

Alleged  agent  may  be  examined  to  disprove  agency,  106. 

Acknowledgment  of  title  by,  binds  principal,  192. 

Principal  boimd  by  fraud  of,  380,  454,  n. 

And  by  notice  to,  402, 412. 

Whether  within  the  rule  as  to  professional  communicatioDs,  414. 

May  sue  and  be  sued  on  contract,  when,  444. 

No  damages  in  Equity  against  person  falsely  contracting  as^  459. 

When  to  be  a  party  to  suit  for  specific  performance,  467. 

Improvident  contract  by,  not  enforced  in  Equity,  491. 
AGISTMENT. 

Parol  agreement  for.  valid,  95. 
AGREEMENT. 

Not  to  bid  at  auction,  valid,  47. 

For  sale  of  land,  what  it  comprises,  51,  52. 

In  writing,  generally  necessary  under  Statute  of  Fauds,  91  to  96. 

The  preparation  of  formal  agreements  96,  to  97. 

What  informal  documents  may  constitute  agreement,  97  to  105. 

Signature  to,  105  to  108. 

Stamps  on,  109  to  111. 

As  to  illegal  agreements,  111  to  113. 

When  to  be  recited,  254. 

To  pay  interest,  effect  of,  298. 

To  take  rents,  &c,  excludes  claim  to  interest,  302. 

In  conveyance  for  lease,  no  additional  stamp,  332. 

Voidable,  purchaser  whether  bound  by  notice  of,  416,  ft  seq. 

To  use  property  as  in  trade,  bars  survivorship,  433. 

Respecting  joint  purchases,  434. 

Remedies  at  Law  and  in  Equity  for  breach  of,  Ch.  XVII.  and  XVDL 

Production  of,  when  compelled  at  Law,  453. 

And  see  Contract. 
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ALIEN. 

Incapacity  of,  to  hold  land,  present  law  respecting,  8,  9. 

Naturalization  of,  9. 

No  lien  on  land,  presumed  in  favor  of,  350. 
ALIENATION. 

Married  woman,  though  absolute  owner,  may  be  restrained  from,  5. 

Of  charity  lands,  when  valid,  7,  571  n. 

Of  tenant  for  life's  estate,  effect  of,  on  his  power  to  consent  to  sale,  35,  n. 

Champerty,  what  amounts  to,  112. 

Of  purchaser's  interest  under  contract,  allowable,  115. 

As  to  restrictions  on  general  rights  of.    See  Ch.  I.  pp.  1  to  7. 
ALIENEES. 

Of  purchaser  or  vendor,  may  enforce  specific  performance,  461. 

Of  vendor,  specific  performance  when  enforced  against,  462, 469. 
ALLOTMENT. 

Condition  to  be  used,  on  sale  of,  74. 

What  abstract  of  title  to,  requisite,  134  to  136. 

Held  under  severed  titles,  steward's  fees,  335. 

Unascertained,  sale  of)  at  inadequate  price  enforced,  511. 
ALLOWANCE. 

To  vendor  or  purchaser,  when  sale  set  aside.    See  Accounts. 
ALTERATION. 

Of  property  by  infant  purchaser,  its  effect,  11 . 

Or  by  married  woman,  13. 

Of  time  fixed  for  sale  by  author  of  trust  inadmissible,  30. 

Of  advertized  mode  of  sale,  should  be  advertized,  33. 

Of  printed  particulars,  &c.,  by  auctioneer,  50. 

Of  signed  agreement,  destroys  rights  of  altering  party,  108, 455. 

Of  property  by  vendor,  discharges  purchaser,  116,  223. 

Of  property  by  purchaser,  its  effect,  220,  223,  381. 

In  approved  drail  conveyance,  should  be  mentioned,  267. 

Of  deed,  whether  fresh  stamps  necessary,  333. 
AMBIGUITY. 

In  written  agreement,  fatal,  if  patent,  102. 

Parol  evidence,  when  admissible  to  explain,  451. 

A  ground  of  defence  in  Equity,  485. 
AMBIGUOUS  RECITAL. 

Not  notice,  411. 
ANCESTORS. 

Vendor  covenants  against  acts  of,  when,  371. 

Purchase  in  name  of,  no  advancement,  438. 
ANCIENT  DEEDS. 

Not  to  be  abstracted,  140. 

but  must  be  given  up  on  completion,  314. 

Attested  copies  of,  cannot  be  required,  66,  316. 

Proof  of  execution  of  original,  unnecessary,  152. 
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ANCIENT  DEMESNE. 

LGLod  held  in,  whether  withia  the  1  &  2  Vict  c.  110,  237. 
ANNUITY. 

Contract  for  purchase  of,  from  infant,  a  misdemeanor,  3. 

For  sale  of,  when  enforced  after  death  of  annuitant,  117, 511,  512. 

Arrears  of,  for  how  long  recoverable,  188, 189,  n.  (c;.) 

Secured  on  land,  is  bound  by  registered  judgment,  237, 238. 

Searches  for,  whether  requisite,  243. 

Estate  sold  for,  no  ad  valorem  duty,  256,  327, 

Charged  on  land,  estate  must  be  sold  subject  to,  unless  annuitant  oonciir 
291. 

Unless  there  is  a  trust  to  pay  debts,  284. 

Vendor's  lien,  when  the  estate  is  sold  for,  348,  349. 

Covenant  for  payment  of,  he  can  require,  266. 

Whether  inadequacy  of,  as  a  consideration  may  be  shown,  354. 

Release  of,  supports  settlement  otherwise  voluntary,  423. 

Purchaser  of,  from  Court,  when  entitled  to,  567. 
ANSWER. 

Incumbrancer,  &c., bound  by,  on  inquiry  as  to  claim,  42. 

Whether  he  need  make,  43,  228. 

Admission  of  parol  agreement  in,  by  defendant,  482. 
ANTICIPATION. 

Of  time,  fixed  by  author  of  trust,  for  sale  improper,  30,  571. 

APPARENT  AGENT. 

Acts  ofj  may  bind,  84. 

APPEAL. 

Pending,  yet  Master  settles  conveyance,  536. 

Money  repaid  on,  does  not  bear  interest,  538,  548. 
APPLICATION. 

Of  purchase  money,  when  purchaser  bound  to  see  to^  283ef  m9. 

Mode  of,  on  sale  by  Court,  564. 
APPOINTMENT. 

Of  agent,  how  to  be  made,  83. 

Deed  of,  in  abstract,  should  be  preceded  by  deed  creating  power,  141. 

Defeated  judgment,  under  old  law,  233. 

Sed  alilurj  under  new  law,  234. 

Except  as  respects  purchasers  without  notice,  241. 

To  be  registered  in  County  Register,  319. 

Effect  of,  on  prior  covenants  for  title,  361, 364. 

By  covenantor,  person  claiming  under,  claims  under  him,  368. 
APPORTIONMENT. 

Of  rent,  condition  for,  on  sale  of  reversion,  60. 

Of  rent,  &c.,  conditions  for,  on  sale  of  leaseholds  in  lots,  76. 

Of  consideration,  on  purchase  of  copyholds  and  other  property,  255. 
to  avoid  higher  duty,  t&. 

None,  of  damages  for  breach  of  covenants  for  title,  between  tenant  for 
life  and  remainderman,  377. 
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APPORTIONMENT— c<m/inttcrf. 

Act,  does  not  apply  between  vendor  and  parchaser,  386. 
APPROPRIATION. 

or  purchase-money,  and  notice  given,  saves  intererst.  293. 

When  jusUfiabIc,  294,  298,  301. 

What  amounts  to,  297,  298. 

Its  effect  if  incumbrance  discovered,  382. 
APPROVAL. 

Of  drafl,  when  equivalent  to  agreement,  507. 

Of  title,  by  counsel,  does  not  bind  clientj  149,  217. 
ARBITRATION  BOND. 

May  amount  to  an  agreement,  98. 
ARBITRATOR. 

Cannot  purchase  claims  of  parties  to  reference,  16. 
ARGUMENTATIVE  REPLIES. 

To  objections  to  title,  whether  a  waiver  of  conditions  as  to  time,  &c„  72. 
ARREARS. 

Of  periodical  payments,  what  recoverable,  198. 
ARTICLES. 

Marriage,  post-nuptial  settlement  is  notice  of,  407. 
ASSENT. 

Purchaser's,  to  investment  of  deposit,  necessary,  to  bind  him,  88. 

To  contract,  party  bound  may  require  other  party  to  signify,  or  to  reject 
105. 
ASSESSMENT. 

To  land-tax,  evidence  of  occupancy,  167. 
ASSETS. 

When  marshalled  for  vendor's  lien,  346. 

Heir  or  devisee  liable  in  action  to  extent  of,  376. 
ASSIGNEES. 

Of  Bankrupt  or  Insol? ent,  their  rights  to  his  a(\er-acquired  property,  1  3 
14. 

Selling,  cannot  purchase  the  estate,  16. 

As  to  time  for  sale  by,  28. 

As  to  mode  of  sale  by,  32  to  35. 

As  to  the  price,  35,  to  37. 

As  to  their  general  liabilities,  37,  38. 

Of  bankrupt  purchaser,  may  take  to  or  abandon  contract,  120. 

Contract  by,  to  sell  lease,  fixes  them  as  assignees  thereof,  129. 

Of  bankrupt,  covenant  by,  to  produce  deeds,  how  qualified,  263. 

Of  purchase-money,  his  rights  and  liabilities,  232,  346,  381,  461. 

Of  insolvent,  not  asserting  rights  for  nineteen  years,  yet  not  postponed, 
396. 

Of  bankrupt  or  insol? ent  vendor,  purchaser  how  protected  against,  396. 

may  enforce  and  are  bound  by  contract  for  sale,  461, 462. 

Of  bankrupt  purchaser,  may  elect,  465. 
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ASSIGNEES--con/tnuei. 

Of  vendor's  or  purchaser's  interest  under  contract,  who  proper  parties  to 
suits  by  or  against,  469,  470. 
ASSIGNMENT. 

Of  lease  for  less  than  three  years,  parol  agreement  for,  void,  92. 

Of  parol  agreement,  when  a  good  consideration,  93. 

Of  terms  for  years,  when  presumed,  160. 

What  requisite,  if  incumbrance  kept  on  foot,  218. 

What  to  be  entered  in  County  register,  318. 

Of  lease,  agreement  for,  how  not  performed,  504,  506. 
ASSURANCE. 

By  infants,  lunatics,  and  married  women,  whether  void  or  voidable,  1  to  5. 

Further.    See  Covenants  for  Title. 

Further,  purchaser's  right  to,  Equity,  382,  et  seq. 
ATTAINDER. 

What  it  is,  and  its  effect,  6. 
ATTENTION. 

From  defect  in  estate,  vendor  must  not  divert,  40. 
ATTESTATION. 

Of  registration  memorial,  what  sufficient,  319,  et  seq. 
ATTESTED  COPIES. 

Purchaser's  right  to,  314,  et  seq. 

Of  deeds,  when  evidence,  152. 

Of  documents  produced  as  negative  evidence,  purchaser  not  entitled  to, 
166. 
ATTESTING  WITNESS. 

Signature  as,  not  a  signature  within  Statute  of  Frauds,  107. 

Whether  proof  of  deeds  by,  can  be  required,  151. 

Whether  affected  with  notice  of  contents  of  deed,  411. 
ATTORNEY.    See  Solicitor. 

Surrender  made  or  deed  executed  by,  power  to  be  produced, 
and  what  evidence,  &c.,  rQ([uired,  151, 152. 

Receipt  under  power  of,  when  insufficient,  292. 

Conveyance  by,  by  infant  or  married  woman,  void,  2, 269. 

Vendor  must  not  convey  by,  ib. 
ATTORNMENT. 

Not  necessary  to  enable  purchaser  to  proceed  for  rent,  dec,  387,  430. 
AUCTION. 

What  it  is,  80. 

Purchase  at,  by  fiduciary  vendor,  voidable,  15. 

Authority  to  sell  by,  does  not  justify  private  sale,  31. 

Fiduciary  vendors,  whether  bound  to  sell  by,  32. 

Agreement  not  to  bid  at,  valid,  47,  490,  n. 

Sales  by,  are  within  Statute  of  Frauds,  91,  482. 

Agreement  on  sale  by,  refers  to,  particulars,  ^.,  96. 

Bona  fide  sale  by,  fixes  value  of  estate,  357,  510. 

Estates  are  generally  sold  by,  by  the  Court,  549. 
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AUCTION  DUTY. 

Repealed  (by  8  Vict.  c.  15,)  482,  n.  (o.) 

Payment  of,  was  not  a  part  performance,  482. 
AUCTIONEER. 

Cannot  buy  the  estate,  16. 

Verbal  declarations  by,  at  sale,  their  effect,  50, 486. 

His  liabilities,  power,  and  remuneration,  80,  to  93,  553. 

Authority  of,  revocable  before  sale,  83. 

Loss  by  insolvency  of,  falls  on  vendor,  89. 

Entry  by,  in  sale  book  binds  either  party,  98. 

But  the  name  of  other  party  must  appear,  or  auctioneer  must  be  per- 
sonally bound,  100. 

When  and  why  a  party  to  suit  for  specific  performance,  468. 

Who  appointed,  on  sale  by  Court,  551. 
AUSTRALIA. 

Lands  in,  generally  conveyed  by  feoffment,  257. 
AWARD. 

Conditions  respecting,  74. 

Want  of  inrolment  of  supplied  by  statute,  ib.  n. 

When  evidence  of  requisition  of  Acts  being  complied  with,  135, 136. 

Agreement  that  title  sh&ll  commence  with,  136. 

How  proved,  150. 
BAILIFF. 

Purchaser  of  infant's  estate,  chargeable  as,  427. 
BANK. 

Pajnment  into,  on  sale  by  statutory  vendors,  311. 
BANKING  ACCOUNT. 

Pajnment  into,  whether  an  appropriation,  297,  298. 
BANKRUPT. 

Cannot  make  a  title  against  his  assignees,  6. 

A(\er-acquired  property  of,  vests  in  assignees,  when,  13. 

Estate  of,  may  not  be  bought  by  assignee,  16. 

How  to  be  sold.    See  Absionees. 

Contract  for  sale  of  his  estate,  exempt  from  stamp  duty,  110. 

Whether  to  be  a  party  to  conve3rance  of  his  estate,  250. 
And  See  Bankruptcy  and  Assignees. 
BANKRUPTCY. 

Sales  in,  are  within  Statute  of  Frauds,  91, 482. 

Biddings  in,  may  be  opened,  36. 

Of  either  party  does  not  determine  contract,  120. 

Of  purchaser,  deposite  set  ofi*  against  deficiency  on  rensale,  73. 

Proceedings  in,  how  proved,  156. 

Effect  of,  on  rights  of  judgment  creditor,  232,  236. 

Orders  in,  have  the  effect  of  judgments,  238. 

Purchase-TOoney  how  paid,  on  sale  in,  311. 

Commission  in,  not  in  itself  notice,  410. 

Certificate  in,  whether  a  defence  to  action  on  covenants,  375^  376,  n. 

And  see  Bakkrupt,  and  Assignees. 
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BAPTISM. 

Of  child  as  legitimate,  raises  presumption  of  marriage,  171. 

Certificate  of,  not  evidence  of  time  or  order  of  birth,  176. 
BARGAIN. 

No  damages  generally,  for  loss  of,  447. 
BASE  FEE. 

When  enlarged  into  fee  simple  by  3  d&  4  Will.  IV.  c  74, 195. 

Created  before  passing  of  the  Act,  is  protected,  196. 
BEDFORD  LEVEL. 

Register  ofconveyancesof  land  in,  320. 
BENEFIT. 

Party  may  consent  to  sale  for  his  own,  30,  35. 

Happening  to  estate  after  contract,  is  taken  by  purchaser,  116. 

Rule  respecting,  on  purchase  under  decree,  566. 

When  purchaser  claiming,  must  accept  title,  117. 
BIBLE. 

Entries  in,  evidence  of  pedigree,  178. 
BIDDER. 

At  auction,  to  protect  property,  allowable  in  Equity,  89. 

But  not  at  law ;  semUe^  except  by  stipulation,  51,  89. 

Buying-in  wrong  lot,  specific  performance  not  enforced  against,  90. 
BIDDING. 

Reserved,  when  allowable,  51, 89. 

special  order  for,  requsite,  on  sale  by  Court,  552. 

May  be  retracted  before  fall  of  hammer,  if  no  condition  against,  57. 

Whether  such  a  condition  is  valid,  %h. 

Agreement  not  to  oppose,  is  legal,  47,  490. 

By  agent  beyond  authorized  amount,  its  effect,  84. 
Se€  Opening  Bidoings. 
BILL. 

In  administration  suit,  its  effect  on  power  of  executors,  29. 

For  specific  performance,  dismissed,  return  of  deposit  when  ordered,  88, 
538. 

Of  costs,  delivery  and  taxation  of,  340,  el  seq. 

For  specific  performance,  form  of)  470,  et  seq. 
filing,  binds  plaintifi*  to  parol  contract,  494. 

not  dismissed  for  want  of  prosecution,  pending  reference,  522. 
dismissal  of,  529, 530. 
BILL  OF  EXCHANGE. 

Should  not  be  given  to  agent,  &c.,  for  purchase-money,  87. 

Taking  for  purchase-money,  does  not  affect  vendor's  lien,  347. 
BIRTH. 

Evidence  of,  176,  to  178. 
BISHOP. 

Purchase  by,  of  annuity  charged  on  rectory,  set  aside,  16. 

Sale  of  lease  by,  freehold  title  not  to  be  required,  75, 137. 

Restrained  from  presenting  or  collating,  pending  suit,  519. 
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BLANK. 

Led  for  signature  at  foot  of  agreemeDt|  itB  effect,  107. 
BLIND  AND  DEAF  PERSON. 
Notice  to,  whether  valid,  34,  n. 
BOND. 

Of  referencej  may  constitute  agreement,  98. 
By  Railway  Companies,  on  entry  before  payment,  225. 
Taking  for  purchase-money,  whether  it  affects  vendor's  lien,  347,  et  seq. 
For  quiet  enjoyment,  cannot  be  required  as  a  <*  further  assurance,"  370. 
Agreement  in  shape  of,  specific  performance  of  enforced,  496. 
BOOK. 

Entries  in,  when  evidence  of  pedigree,  178. 
BREACH. 
•  Of  covenant.    See  Covenant. 
Of  contract.     See  Contract. 
Of  agreement  by  tenant,  when  vendor  may  sue  for  after  eonveynxMOi 

387. 
Of  trust,  what  amounts  to  confirmation  of,  26. 
Trustee  of  legal  estate,  liable  for  facilitatiBg,  38. 
When  use  of  special  conditions  amounts  to,  76. 

Of  trust,  and  inability  to  give  receipts  for  purchase  money,  distmguisbed, 
288. 
vendor's  lien  affected  by,  350. 
purchaser  when  affected  by  notice  of  410. 
lands  purchased  in,  cesltUs  que  trust  may  claim,  442. 
agreement  amounting  to,  not  enforced  in  Equity,  490. 
BRICK-BUILT.  " 

What  is,  56. 
BUILDINGS. 

Pulled  down,  how  valued  in  taking  accounts,  23. 
Ruinous  state  of)  a  patent  defect,  40, 
Removed,  to  be  referred  to  in  sale  of  lease,  54. 
Covenants  respecting  erection  of,  360,  362. 
BUILDING  LAND. 

Plan  of  intended  improvements,  on  sale  of,  55. 
Adjoining  land  staged  to  be,  effect  of,  ib. 
Land  sold  as,  and  rights  of  way,  &c.,  concealed,  64. 
BURIAL. 

Certificate  of,  how  far  evidence  of  time  of  death,  176. 
BUYING  IN. 

Estate  by  fiduciary  vendors,  their  liability,  37, 
CASE. 

For  opinion  of  counsel,  whether  to  be  produced,  165, 415. 
Is  not  evidence  of  pedigree,  178. 
On  title,  not  sent  to  Law,  unless  purchaser  consent,  523. 
As  to  costs  of)  547. 
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,  CAUTION. 

Purcbaaer  not  bound  to  use  exceauve,  442. 
CERTIFICATK 

Of  birthfl,  marriagea,  and  deaths,  evidence,  176. 

Of  burial,  whether  purchaser  can  require,  ib. 

Of  acknowledgment  by  married  woman,  270. 

Costs  of,  334. 

In  bankruptcy,  whether  a  defence  to  action  on  covenant,  375. 
CESTUI  aUE  TRUST. 

Right  of,  to  impeach  purchase  by  trustee,  &c,  21  to  26. 

Under  express  trust,  when  barred  by  3  d&  4  Will.  IV.  c.  2/,  190. 

Mortgagor  not  to  be  deemed  such,  191. 

Trustee  whether  barred  by  possession  of^  tb. 

Specific  performance,  when  enforced  against,  462. 

When  not  necessary  party  to  suit,  469. 
CESTUI  aUE  VIE. 

Death  of,  before  conveyance,  on  purchase  in  consideration  of  life  annoitj, 
117, 118. 
CHAMPERTY. 

-  What  is,  111  to  113. 
CHANCEL. 

Liability  to  repair,  does  not  admit  of  compensation,  52, 506. 
CHANGE. 

Of  aollcitors,  not  notice  of  change  of  interest,  412. 
CHARACTER. 

In  which  actual  notice  is  acquired,  immaterial,  402. 

Charge,  see  incumbrance. 

CHARITY. 

Lands,  alienation  of,  when  valid,  7,  571,  n. :  and  see  AU.-Gen,  v.  Pilgrim^ 
14,  Jur.  1053. 

Governor  of,  lease  to,  of  the  lands,  invalid,  17. 

Lands,  exchange  of,  double  title  to  be  shown  on  sale,  136. 

Trusts  for,  whether  within  3  &  4  Will  IV.  c  27, 190. 

Conveyance  to,  must  be  enrolled  in  Chancery,  320. 

As  to  notice,  in  cases  of,  394,  425. 

Voluntary  conveyance  to,  is  irrevocable,  420. 
CHARTER. 

Ancient,  parcels  in,  proved  by  modern  usage,  167. 

CHATTELS. 

Agreement  for  sale  of,  when  valid,  94. 

Passing  by  delivery,  not  to  be  included  in  conveyance,  255. 

Real,  of  wife,  husband^s  power  over,  5,  273,  464. 
CHEQUE. 

Action  on,  for  deposit,  when  defensible,  88. 

For  purchase-money,  when  not  a  payment,  310. 
CHILD. 

Of  trustee,  purchase  by.  valid,  20. 
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CHlLD^eohtimud. 

Parcha/Be  in  name  of,  when  an  advancement,  437,  et  seq, 
f     And  jparent,  contracts  between,  when  valid,  356,  n.  (x.) 
CHIROGRAPH. 

Evidence  of  Fine,  154. 
CHOSES  IN  ACTION. 

Rules  as  to,  do  not  apply  to  equitable  estates  in  land,  393. 
CHURCHWARDENS. 

When  a  corporation  to  purckose  land,  8. 

Regularity  of  appointment  of,  presumed,  168,  n.  ' 

fclRCUMSTANCES. 

Of  parties  to  contract,  evidence  of,  when  admissible,  452. 
CLAIM. 

Party  supposed  to  have,  on  estate,  should  be  applied  to,  42. 

Notice  of,  not  followed  by  proceedings,  its  effect,  164,  526. 

Moneys  pEud  to  compromise,  when  recoverable,  375. 

Nouce  of,  its  effect,  407,  et  seq- 

Particulars  of,  to  be  delivered  in  action,  456. 

As  to  proceeding  by,  under  Orders  of  April,  1850, 473,  et  seq. 

Adverse,  by  person  not  parties  to  suit,  decree  does  not  bar,  533. 

Against  moral  equity,  its  effect  on  costs,  541. 
And  see  Incumbrances. 
CLASS. 

Unincorporated,  cannot  purchase,  8. 

More  favored  as  respects  laches  than  individuals,  25. 
CLEAR  YEARLY  RENT. 

What  is,  56. 
CLERK* 

Of  auctioneer  is  agent  of  both  parties,  82. 

Of  agent  cannot  bind  principal,  87. 

Of  solicitor,  &«.,  may  not  disclose  professional  communications,  414. 

Master's  deposit  not  paid  to,  on  sale  by  Court,  592. 
CLIENT.    See  Solicitor. 
CODICIL. 

must  be  produced,  on  sale  by  devisee  under  will,  165. 
COHABITATION. 

May  raise  presumption  of  marriage,  171. 

If  illicit,  presumably  continues  so,  ib. 
COLLATERAL. 

Relations,  as  to  limitations  to,  in  settlements,  421,  et  seq* 

Securities,  mortgagee  selling,  afler  foreclosure,  cannot  resort  to,  430. 
COLLIERY. 

As  to  opening  biddings  on  sale  of,  557. 

Purchaser  of,  from  Court,  when  entitled  to  profits,  566. 
COLONIES. 

Modes  of  conveyance  in,  257,  n. 
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COMMENCEMENT. 

or  titk,  conditioiu  as  to,  67,  68. 

what  is  a  sufficient,  138  to  140. 

or  suit  what  is,  188,  n. 
COMMENDATION. 

or  estate  by  veodor,  what  allowable,  43  to  45. 
COMMISSION. 

Auctioneer  filing  bill  of  interpleader,  cannot  claim  out  of  deposit,  81. 

Auctioneer's  right  to.  82. 

Broker's,  allowed,  among  costs  of  re-investment,  337,  n. 
COMMISSIONER. 

or  bankrupts,  cannot  buy  the  estate,  17. 

For  inclosure,  cannot  buy  lands  in  parish,  ib. 

Regularity  of  appointment  of,  presumed,  161, 168. 

For  tithe  commutation,  power  of,  135, 181. 
COMMITTEE. 

Of  lunatic,  may  set  aside  conveyance  by,  3. 

May  convey,  under  statute,  4. 

Cannot  purchase  or  rent  the  estate,  17. 

Specific  performance  enforced  by  and  against,  461, 462,  464. 

Of  lunatic  vendor,  purchase-money  to  be  paid  to,  537. 
See  Fiduciary  Charactee  and  Statutory  Owners. 
COMMONS  INCLOSURE  ACT. 

Title  to  lands  held  under,  136. 
COMMON. 

Liability  to  right  of,  does  not  admit  of  compensation,  52,  506. 

But  purchaser  may  elect  to  take  subject  to,  with  oompeDsatbD,  503. 

Rights  of,  title  to  under  Prescription  Act,  184  to  188. 

Title  to  limited  instead  of  unlimited  right  of,  admits  of  compensation,  508. 

Right  of,  unlikely  to  be  enforced,  held  immaterial,  526,  sed  fte. 

Tenant  in,  possessk>n  of  one  does  not  save  rights  of  others  under  3  &  4 
Will.  IV.  c  27, 192. 

Buying  of  another,  entitled  to  abstracts  of  general  title,  134. 
COMMUTATION. 

Of  tithe,  181. 
COMPENSATION. 

Delects  &«.  not  admitting  of,  avoid  contract  if  undisclosed,  52. 

Conditions  respecting.  62. 

May  be  used  by  mortgagee,  77. 

What  matters  do  not  admit  of,  63  to  65. 

Fiduciary  vendors  cannot  allow,  65. 

Purchaser  when  entitled  to  defective  estate,  with,  71,  499,  ei  seq. 

Waiver  of  title,  not  always  waiver  of,  221. 

To  landowners,  for  severance,  d^c,  not  liable  to  stamp  duty,  257. 

For  breach  of  contrrct,  whether  purchaser  bound  to  pay  interest  during 
delay  in  showing  title,  can  claim,  300,  ei  seq. 
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OOMPENSATION— conrtnutfrf. 

Vendor's  or  purchaser's  right  to,  for  difference  in  quantity,  304,  et  seq, 

Parchaser's  right  to,  for  deficiency  in  quality,  309. 

For  personal  inconvenience,  &c.,  when  allowed  to  statutory  vendor,  3 12. 

For  misstated  rental  allowed  to  purchaser  from  the  Court,  after  con- 
veyance, 571. 

And  see  Abatement  and  Purchase-Monet. 
COMPLETION. 

Conditions  should  fix  time  for,  58. 

Relative  rights  of  vendor  and  purchaser  until,  115  to  121. 

Death  of  vendor  before,  relative  rights  of  his  represensatives,  121  to  121. 

Death  of  purchaser  before — ^relative  rights  of  his  represensatives,  125  to 
128. 
COMPOSITJON. 

For  tithe — Commissioners  may  decide  on  validity  of,  181. 

How  otherwise  proved,  182. 
COMPROMISE. 

When  purchaser  can  recover  from  vendor,  moneys  paid  for,  375. 

By  Court,  in  respect  of  costs,  542. 
COMPULSORY  POWERS. 

Of  Railway  Companies — time  for  exercise  of,  28. 

Second  notice  may  be  given  under,  118. 

Notice  under,  to  what  extent  a  contract,  98,  122. 
CONCEALED. 

Fraud,  time  does  not  run  during,  190,  427. 
CONCEALMENT. 

Of  defects,  &c.,  by  vendor,  39  to  43, 530. 

Of  advantages  &c.,  by  purchaser,  46. 

Of  claim  by  incumberancer,  &c.,  228, 395. 

Inadequacy  of  consideration,  resulting  from,  its  effect,  353,  510. 

Contract  procured  by,  equity  will  not  enforce,  402. 
CONCURRENCE. 

Of  Husband,  in  convejrance  by  wife,  when  dispensed  with,  273. 

Of  necessary  party  in  settlement,  a  good  consideration,  420. 

Of  others,  vendor  when  required  to  procure,  498. 
C  ONDITIONS. 

Subsequent  or  precedent,  as  affecting  trusts  for  and  powers  of  sale,  30, 31. 

Purchaser  of  reversion,  his  rights  in  respect  of  breach  of,  386. 

Mutual,  in  contract,  whether  independent,  450. 
CONDITIONS  OF  SALE. 

Depredatory,  should  not  be  used  by  fiduciary  vendors,  34. 

General  construction  of,  48  to  51. 

Against  retracting  biddings,  57. 

As  to  deposit,  ib. 

For  delivery  of  abstract,  ih. 

Restrictive  of  purchaser's  right  to  abstract,  58. 

As  to  time  for  completion,  and  interest,  58  to  60. 
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CONDITIONS  OF  SALK-^ontinued. 

For  preparation  and  ezecation  of  conveyance,  60. 

For  apportionment  of  rent,  t^. 

As  to  crope,  fixtures,  and  timber,  61. 

As  to  misdescriptions,  and  for  compensation,  62  to  65. 

As  to  deeds  and  attested  copies,  65, 66. 

Restrictive  of  purchaser's  right  to  title  and  evidence,  66  to  68. 

As  to  identity,  69. 

Stringent  conditions  not  favored,  ib. 

As  to  expenses,  70. 

As  to  indemnity,  against  charges,  dsc.,  ib. 

As  to  time  for  objections,  dx.,  70  to  72. 

As  to  resale,  and  forfeiture  of  deposit,  73,  and  see  451. 

Matters  of  fact  stated  in,  must  be  proved,  73. 

Special,  what  generally  required  in  ▼arions  cases,  74  to  76. 

Use  of  special,  by  fiduciary  vendors,  76  to  78. 

Eflfect  of  express  power  to  sell  under  special,  78. 

What  objections  respecting,  are  objections  to  title  for  purpose  of  reference, 
520. 

What  usually  omitted,  on  sale  by  Court,  552. 
CONDITIONAL  POWERS  AND  TRUSTS. 

As  to  sales  under,  30. 
CONDUCT, 

Of  parties,  evidence  of  illegitimacy,  170. 

Whether  admissible  as  evidence  against  advancement,  439. 

CONFIRMATION. 

Of  alien's  title,  by  Crown,  9. 

Of  voidable  purchase  by  trustees,  ^.,  26. 

Of  void  exchanges,  by  Tithe  Commutation  CommiaEJoners,  135,  n. 

Deed  of,  recitals  of  objections  in  254. 

not  liable  to  ad  valorem  duty,  330. 
Voluntary,  of  sale  by  reversioner,  when  invaUd  355. 
Advised,  of  purchaser  at  undervalue,  bars  relief,  359. 
Of  Master's  report  on  sale  by  court,  purchaser's  rights,  dbc,  before,  551, 
el  seq. 
how  obtained,  559. 
efiect  of.  560. 
CONSENT. 

To  sale,  by  party  thereby  benefited  valid,  30,  35. 

General,  to  sale,  whether  sufficient,  34. 

Of  parties  agreeing  to  join  in  sale,  should  be  in  writing,  132. 

When  insufficient,  132. 

To  inclosure  and  exchange  under  inclosure  Acts,  as  to  proof  of^  1%,  136. 

Of  protector,  to  disentailing  assurance,  321,  322. 

deed  of,  vendor  pays  for,  334. 
Of  trustees,  tenant  for  life  contracting  to  sell  without,  495. 
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CONSIDERATION. 

Incapacitated  vendors  or  purchasers  impeaching  sale,  must  restore,  3, 4, 

6, 11, 12. 
Fiduciary  vendors  may  sell,  for  what,  35, 36, 
On  sale  of  reversion,  condition  on  re-sale,  against  requiring  evidence  of 

its  sufficiency,  76. 
Cannot  be  sued  for  as  suoh,  on  parol  contract,  93. 
Trajisfer  of  parol  contract,  when  a  good,  ib. 
Statement  of  in  conveyance,  254,  et  seq. 
What  duty  payable  on,  and  on  what,  254,  et  seq. ;  326,  et  seq. 
No  part  of  to  be  retained  by  statutory  vendor,  311. 
What  sufficient  to  support  settlement,  420,  et  seq. 
Purchaser  for,  how  protected  in  equity.     See  Ch.  XV. 
Inadequacy  of,  when  conveyance  set  aside  for,  354.  et  seq. 
Inadequacy  or  excess  of,  a  defence  in  equity,  510,  et  seq. 
a  ground  for  refusing  costs,  543. 
CONSTRUCTION. 

Of  ^rtioulars  and  conditions  of  sale,  48  to  51.  *^  • 

Of  doubtful  instrdment,  purchaser  whether  bound  to  notice,  404. 
Of  agrejgment,  case  of  plaintiff  insisting  on  his  own,  533.  « 

CONTINGENT.   . 

Interests  jti  real  estate,  married  woman  can  convey,  275. 
Inter6Bta»in  eopyMdds,  are  now  alienable,  324. 

Event,  aa  to  vendor's  lien  for  purchase-money  payable  on,  347,  et  4sq.  ^. 
Reversion,  as  to  inadequacy  of  consideration  paid  for,  355. 
£^t«8,  owners  of,  when  parties  to  suit,  469. 
Amount  of  consideration,  effect  of,  on  question  of  inadequacy,  511. 
Consideration,  failure  of,  its  effect,  117,  512. 
CONTRACT. 

As  to  restrictions  on  general  power  to  enter  into,  1  to  14. 

Fiduciary  vendors  may' not  without  special  authority  rescind,  37. 

Conditions  for  rescindmg,  how  far  available,  71,  72. 

By  agent,  85. 

As  to  contract  in  writing,  see  Agreement. 

Effect  of,  on  relative  rights  of  parties,  114  to  129. 

Purchaser  entitled  to  estate,  and  vendor  to  money,  114. 

Purchaser's  general  rights  under,  against  vendor,  115  to  118. 

Vendor's  general  rights  under,  against  purchaser,  118  to  120. 

Rights  of  parties,  under  inter  se,  not  affected  by  death,  bemkruptcy,  &c, 

120. 
Relative  rights  under,  of  vendor's  real  and  personal  representatives,  if  he 

die  before  completion,  121  to  124. 
And  of  purchaser's,  if  he  die,&c.,  125  to  128. 
Effect  of  contract  in  various  special  cases,  128,  129. 
Purchaser's  right  to  rescind  on  notice,  for  delay,  212,  et  seq. 
By  tenant  in  tail,  cannot  be  enforced  against  issue  or  remaindermen,  394, 

463. 
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CONTRACT— con/tntierf. 

For  purchase  or  sale,  remedies  at  law  for  breach  of,  Ch.  XVII. 

remedy  in  Eqaity,  &c.,  Ch.  XVIII. 
Plaintiff  rescinding  afler  bill  filed,  no  costs  given,  542. 
CONTRIBUTION. 

To  paramount  charges,  428. 
Suit  for  by  joint  purchaser,  434. 
CONVERSION.     See  Contract. 
CONVEYANCE. 

Common  condition  respecting,  whether  necessary,  60. 
Requisition  that  stranger  shall  join  in,  an  objection  to  title  within  com- 
mon condition  for  rescinding  contract  72. 
Rights  of  parties,  before,  see  Contract. 
Approval  of  draft  of,  whether  an  agreement,  107, 
Memorandum  of  transfer  of  chattels,  when  subjeet  to  duty  as,  111. 
Of  legal  estate,  under  statute,  121, 277,  el  seq.,  537,  et  seq.  and  569. 
To  purchaser,  when  it  revokes  prior  devise,  127. 
Incumbrances,  considered  matters  of,  in  Equity,  133. 
Preparation  of,  whether  waiver  of  title,  218. 
As  to  the  preparation  of  generally,  Ch.  XII. 
As  to  its  execution,  &c.,  269,  ei  seq. 
As  to  its  registration,  enrolment,  &c.,  317,  et  seq» 
As  to  stamps,  325,  et  seq. 
«        As  to  the  costs  of,  334,  et  seq. 

Its  effect  on  relative  rights  of  vendor  and  purchaser,  Ch.  XIV. 

On  adverse  rights  of  third  parties,  Ch.  Xy. 
Rights  under,  of  joint  purchasers,  &c.,  Ch.  XVI. 
Costs  of,  whether  recoverable  at  Law,  446. 
Plaintiff  at  Law,  whether  bound  to  tender  or  execute,  449, 450. 
Refusal  to  execute,  no  defence  to  action  on  security  for  puichase-moDey, 

451. 
Giving  instructions  for,  not  a  part  performance,  478. 
Execution  of,  by  vendor,  not  a  part  performance,  482. 
Of  property  by  vendor,  pendente  lite,  when  restrained,  518. 
Preparation  and  execution  of,  in  suit  for  specific  performance,  535,  et  seq. 
And  in  sales  by  the  Court,  567,  et  seq. 
CONVEYANCER. 

Certificated,  whether  he  may  prove  notice  to  client,  414. 
COPARCENER, 

Possession  of  one,  does  not  save  other's  right  of  action,  192. 
Estate  of,  how  affected  by  judgment  231. 
COPPICE. 

Vendor  in  possession  may  cut,  for  benefit  of  purchaser,  116,  515. 
Improper  cutting  of,  by  purchaser  restrained,  semHe,  119. 
COPIES. 

Conditions  that  purchaser  shall  pay  for,  mortgagee  may  use,  77, 
Of  deeds,  or  enrolments  of  deeds  when  evidence,  152, 153. 
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COPIES—continued, 

Of  recoveries,  Crown  grants,  legal  proceedings;  &c.,  154  to  156. 

Office,  usaally  received  in  evidence,  156. 

Certified,  of  records  under  1^2  Vict.  c.  94,  i3. 

Of  will  when  are  received,  157. 

Of  records,  under  3  &  4  Will.  IV.  c.  74 ;  and  1  &2  Vict  c.  94, 155, 156. 

Of  instruments  on  record,  vendor  must  verify  abstract  by,  202. 

Covenant  for  right  to  take,  of  documents  not  delivered,  263. 

Purchaser's  right  to,  on  completion,  314,  et  seq,  570. 

Copy  of  agreement,  production  of,  when  ordered  at  Law,  453. 
And  see  ATTEBTtiD  Copies. 
COPIES  OF  COURT  ROLL. 

Evidence,  although  not  the  original  copies,  150. 

Examined  copies  evidence,  ib. 

Steward  to  deliver  out,  stamped,  330. 
And  see  Copfes. 
COPYHOLD. 

Customary  restriction  on  alienation  of,  in  parcels  removed,  7,  n. 

Q^uit  rents,  &c.,  need  not  be  noticed  on  sale  of,  53. 

Vague  description  of,  on  Court  rolls,  sufficient,  69. 

Enfranchised,  conditions  proper  on  sale  of,  74. 

Formerly  waste,  conditions,  &c.,  75. 

Subsequently  surrendered  to  use  of,  would  pass  by  prior  will,  127. 

Sixty  years'  title  to  be  abstracted  on  sale  of,  138. 

Assurances  of,  how  proved.  150, 151. 

Surrender  of,  presumed,  159. 

Not  extendable  on  a  judgment  under  old  law,  231. 

Aliler  under  1  &  2  Vict  c.  110,  233,  et  seq. 

Not  extendible  by  Crown  process,  241  (sed  aliter  as  respects  a  terra  for 
years  in  copyholds ;  see  Prid.  on  Judg.  3rd.  edit.  155.) 

Court  rolls  should  be  searched  on  purchase  of,  242. 

Not  within  the  merger  of  Satisfied  Terms  Act,  248. 

Consideration  to  be  apportioned,  on  purchase  of,  with  other  property,  255. 

Vendor  must  surrender,  in  person,  269. 

Assurance  of  by  married  women,  272. 

under  the  Trustee  Act,  1850,  279. 
by  tenant  in  tail,  321. 

Entry  of  assurances  on  Court  Rolls,  323. 

on  sale  to  Railway  Companies,  &c.,  324. 

Contingent  interests  in,  are  now  alienable,  ih. 

Expenses  how  borne,  on  sale  of,  335. 

Covenants  will  run  with,  365. 

Conveyance  of,  under  private  Act,  effect  of,  429,  n. 

Purchaser  need  not  take,  instead  of  freehold,  504. 
CORNWALL. 

Duchy  of, — evidence  of  deeds  relating  to,  153,  n. 
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CORPORATION. 

CaoDot  hold  lands  without  a  licence,  d&c,  8. 

Municipal,  can  sell  under  Lands  C.  C.  Act,  1845,  with  consent  of  Trea- 
sury, 37. 

On  sale  of  lease  granted  by,  freehold  title,  must  be  shown,  137. 

Modus,  on  exemption  from  tithe,  how  proved  against,  1S2L 

How  affected  by  3  &  4  Will.  IV.  c.  27,  188,  197. 
CORRESPONDENCE. , 

May  constitute  agreement  fo  r  sale,  &c..  97,  96. 

Test  of  its  sufficiency  as  an  agreement  104. 
COSTS. 

Fiduciary  vendor,  obtaining  leave  to  purchase  trust  estate  must  pay, 
semble,22. 

Of  application  that  mortgagee  may  bid  in  bankruptcy.  18,  n. 

Fiduciary  vendor  purchasing,  pays,  if  sale  set  aside,  24. 

Fiduciary  vendors  liable  to,  as  against  purchasei;  33. 

Of  auctioneer,  when  allowed  out  of  deposit,  81. 

Of  Abstract,  130, 131. 

Of  production  of  deeds,  201. 

Incurred  by  vendor  before  fatal  objectbn  by  purchaser  216,  542. 

Landowner  has  no  lien  for,  on  sum  deposited  by  Railway  Company,  225, 

Of  unnecessary  searches,  disallowed,  244. 

Vendor's  solicitor  has  no  lieo  for,  on  conyeyance,  267. 

Of  the  purchase,  generally,  334,  et  seq. 

Of  Statutory  vendors,  336. 

Of  re-investment,  dtc.,  what  payable  by  Railway  Companies  337,  ciief. 

Taxation  of,  under  6  &  7  Vict.  c.  73,  340,  ct  seq. 

Whether  purchaser  allowed,  if  conveyance  set  aside  for  inadequacy  of 
consideration,  353. 

Paid  by  purchaser  to  adverse  claimant,  when  recoverable  under  cove- 
nants for  title,  375. 

Of  ejected  purchaser,  recoverable  under  covenants  for  title,  377. 

Purchaser  allowed,  if  sale  set  aside  for  fraud  in  vendor.  380. 

What  not  recoverable  in  action  at  Law,  446. 

General  rules  respecting,  in  suits  for  specific  performance,  539,  el  seq. 

On  sales  by  the  Court,  553,  559,  560,  563,  565,  567, 572. 
COUNSEL. 

May  not  buy  up  charges  on  client's  estate,  17. 

Opinion  of  on  abstract,  purchaser's  right  to»  if  contract  go  off,  1 30. 

As  to  consulting,  on  abstract,  for  vendor,  145. 

Or  on  behsdf  of  purchaser,  147. 

Acceptance  of  defective  title  by,  does  not  bind  client,  149, 217. 

Confidental  communications  to,  as  to  non-disclosure  of^  165, 414,  el  seq. 

Usually  directs  what  searches,  230. 

Notice  to,  is  notice  to  client,  412,  el  esq. 

But  his  evidence  is  inadmissible  in  proof  of  notice,  414. 

Opinion  of,  is  taken  by  Master,  on  title,  and  oocveyauce,  523,  536. 

Opinion  of,  does  not  save  costs,  540. 
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COURT. 

Payment  into,  of  purchase-money,  under  sales  by  statutory  owners,  its 
investment  and  application,  312. 

Sales  under  order  of,  Ch.  XIX. 
COURT  ROLLS. 

To  be  searched  on  puruhase  of  copyholds,  242. 

Assignees  omitting  to  enter  their  title  on,  yet  not  postponed,  396. 

If  not  searched  are  not  notice,  410. 
COVENANTS. 

Unusual  in  lease,  notice  of  lease  is  notice  of,  53. 

In  lease,  deceptive  statement  respecting,  fatal,  ib,  54. 

Should  not  be  referred  to  as  *' usual,"  75. 

Evidence  of  performance  of,  condition  as  to,  ib. 

How  affected,  if  lessor  purchase  underlease,  129. 

What  should  be  inserted  in  conveyance,  258,  et  seq. 

Conveyance  in  consideration  of,  whether  vendor^s  lien  exist,  347,  et  seq. 

Vendor's  remedies  on  purchaser's,  360,  et  seq. 

Purchaser's  remedies  on  vendor's,  363,  et  seq. 

By  lessee,  who  may  sue  on  af\er  sale  of  reversion,  386. 

By  A,  and  B.,  relative  values  of,  Court  will  not  determine,  41 8,  n. 
502,  n. 

To  indemnify  husband,  a  consideration  for  separation  deed,  420. 

To  settle  land,  purchase  when  a  performance  of,  442,  n. 

Unexpected  liability  to,  a  defence  to  specific  performance,  507. 
COVENANTS  FOR  TITLE. 

Fiduciary  vendors  covenant  only  against  incumbrances,  37. 

Except  under  special  circumstances,  261,  262. 

Condition  respecting,  usual,  78.  , 

What  entered  into  by  venddl^  in  various  cases,  258,  et  seq. 

Breach  of,  what  amounts  to,  and  purchaser's  remedies,  366,  et  seq. 

For  further  assurance,  purchaser's  remedy  under  in  equity,  383,  et  seq. 

Purchase-money  when  applicable  in  discharge  of  incumbrances  covered 
by,  381, 390. 
COVENANT  FOR  PRODUCTION. 

Of  deeds  not  delivered,  purchaser's  right  to,  65,  158,  263, 316. 

When  to  be  entered  into  by  separate  deed,  263. 

When  to  be  made  determinable  on  parting  with  deeds  and  procuring 
substituted  covenant,  ib. 

To  prior  covenantees,  purchaser  taking  deeds  must  enter  into,  265, 314. 

Whether  to  be  required  under  covenant  for  further  assurance,  370. 
COVERTURE. 

No  excuse  for  participation  in  fraud,  228.    See  Married  Woman. 

Estate  of  husband  during,  bound  by  judgments,  231. 
CREDITOR. 

Of  bankrupt,  advising  on  sale,  cannot  purchase.  17. 

Execution,  may  buy  the  estate,  19. 
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CREDnOR'-cmUinued. 

Uoder  oompoeitioii  deed,  not  bound  by  majority  to  avoidable  flak,  21. 

Single,  may  compel  sale  of  bankrapt's  estate,  28. 

Creditore  of  insolvent,  direct  time,  mode,  and  place  of  sale,  32. 

Letters  to,  when  not  sufficient  agreement  within  Statute  orFraodi,99. 

Of  porchaaer,  by  judgment,  his  rights  against  vendor  before  oompfe- 
tion,  115. 

Judgment,  when  necessary  parties  to  conveyance,  250. 

Vendor's  lien  for  purchase-money  is  valid  against,  345. 

Conveyance  in  trust  (or  creditors,  when  voluntary,  420,  424. 

What  conveyances  fraudulent  against,  426. 
CROPS. 

Condition  as  to  payment  for,  61. 

Growing,  written  agreement  for  sale  or  purchase  oQ  when  necessary, 
93  to  95. 

Who  entitled  to,  until  time  fixed  for  completion,  115. 

Vendor  may  get  in,  pending  completion,  116,  515. 
CROWN. 

Rights  of^  against  estates  of  traitors  and  febns,  6, 13. 
or  of  aliens,  8,  9. 

Grant  from,  to  be  abstracted,  on  sale  of  estate  held  under,  139. 
how  proved,  155. 

vendor  stating  place  of  enrohnent  of)  need  not  produce,  202. 
of  advowson,  presumed,  159. 

Title  acquired  against,  by  adverse  possession,  200. 

Process,  what  estates  are  liable  to,  242.    See  Coptbolds. 

Protection  against  debts  to,  under  2  Vict  c  11,  241,  399. 

Gives  no  covenants,  262. 

Right  of,  as  respects  mines,  527,  n.  j$ 
CULTIVATION. 

Compensation  claimable,  for  state  of,  misdescribed,  309. 

or  for  deterioration  through  want  of,  30& 
CURTESY, 

Estate  by  the,  subject  to  judgments,  231 
CUSTODY. 

Of  deeds — condition  as  to,  66. 

"  Proper,"  what  is,  152,  n. 

Of  deeds  of  settled  estate,  right  to,  201,  n. 
CUSTOM. 

Universal,  conditions  not  to  be  read  so  as  to  contravene,  4$. 

Manorial,  or  local,  need  not  be  noticed  in  particulars,  53. 

That  steward  shall  prepare  surrenders,  valid,  245. 

Negativing  doctrine  of  resulting  trusts,  is  bad,  436. 

Evidence  of,  when  admissible  to  explain  agreement,  452. 
CUSTOMARY  FREEHOLDS. 

Whether  subject  to  judgments  under  old  law,  231. 

Are  subject  to  judgments  under  new  law.  235,  et  seq. 
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CUSTOMARY  FREEHOLDS— con/mweJ. 

Are  not  within  Merger  of  Satisfied  Terms  Act,  248. 
And  3  db  4  Will.  IV.  c  74,  s.  53,  does  not  apply  to,  323. 
As  to  assurances  of,  257,  n. 
,  CUSTOMARY  HEIR. 

May  sue  on  covenants  for  title  before  admittance,  374. 
CUSTOMARY. 

Measurements  abolished,  303. 
DAMAGES. 

What  recoverable  for  breach  of  covenants  for  title,  374. 
When  claimable  as  a  debt  in  administration  suit.  376. 
Not  apportioned  between  tenant  for  life  and  remainderman,  377. 
What  recoverable  at  law  for  breach  of  contract,  445,  ei  seq. 
Recovery  of  in  prior  action,  a  defence  at  Law  and  in  Equity,  455,  516. 
Not  recoverable  in  equity  for  breach  of  contract,  459. 
Presumed  inadequacy  of,  the  ground  for  decreeing  specific .  perform- 
ance, ib» 
Inability  to  recover  at  Law,  when  a  defence  in  Equity,  496. 
By  abstraction  of  subject  of  contract  pendente  lilCj  ascertained  by  ac- 
tion, 534. 
And  see  Aotion. 
DEAN  AND  CHAPTER. 

Sale  of  lease  granted  by,  whether  freehold  title  must  be  produced,  137. 
On  sales  by,  time  is  of  essence  of  the  contract,  209. 
DEATH. 

Of  life  tenant,  must  be  disclosed  in  dealing  with  reversioner,  46. 

Of  life  tenant,  cestui  que  vie,  or  annuitant,  pending  contract^^ts  effect, 

116  to  118,  511. 
Of  either  party,  contract  not  affected  by,  120. 
Of  purchaser,  intestate  and  without  heir,  before  completion,  vendor 

may  retain  estate  and  purchase-money,  119. 
Of  vendor,  before  completion,  relative  rights  of  his  real  and  personal 

representatives,  121  to  124. 
Of  purchaser,  before,  dbe.,  relative  rights  of  his,  &c,  125  to  128. 
Presumption  of,  and  as  to  time  of,  172  to  174. 
Without  issue,  174  to  176. 
Evidence  of,  176  to  180. 

Of  vendor  or  purchaser,  who  may  sue  and  be  sued  for  breach  of  con- 
tract 448. 
for  specific  performance  in  Equity,  461, 462. 
Of  husband,  effect  of,  on  his  contract  to  sell  wife's  chattels  real,  464. 
Of  purchaser  under  decree,  effect  of,  555. 
DEBT. 

From  vendor's  agent  to  purchaser  may  not  be  discharged  out  of  pur- 
chase-money, 87. 
Purchase-money  is  a,  from  purchaser,  114;  and  see  535. 
Mortgage,  mortgagee  need  not  receive  before  time  fixed  for  redemp- 
tion, 276 ;  see  568. 
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DEBT— roniinueJ. 

Trust  to  pay  debts,  porehaser  when  bound  to  see  perfimned,  2Si, 
et  stq. 

Charge  of  debts  in  will,  equivalent  to  tmat  for  sale,  291. 

Statutes  making  real  estate  assets  for  payment,  do  not  amoant  to 
charge  of,  292. 

Purchaser  from  heir  or  devisee  need  not  see  to  payment  of,  ih. 

When  subject  to  ad  valorem  duty,  on  conveyance,  326. 

Damages,  when  claimable  as,  in  administration  suit,  376. 
DECEPTIVE  PLAN  OR  STATEMENT. 

Avoids  what  would  otherwise  be  notice  of  defects  in  estate.  54. 
DECISION. 

At  law,*Equity  will  not  overrule,  but  direct  a  case,  525. 

or  Court  below,  does  not  in  Appellate  Court  render  tide  doubtful  ift. 

Reported^  bill  filed  on  authority  of,  may  be  dismissed  without  costs,  513. 
DECLARATION. 

Verbal,  at  time  of  sale,  effect  of,  49,  50. 

Statutory  by  vendor,  not  evidence  in  support  of  title,  166. 

By  members  of  family,  evidence  in  matters  of  pedigree,  177. 

By  strangers,  not  generally  evidence  of  pedigree,  yet  acted  on  by  con- 
veyancers, 175, 177. 

Must  be  made  ante  litem  motam^  179. 

May  be  made  by  party  in  like  interest,  180. 

Of  identity,  should  accompany  extracts  from  Registers,  176. 

Of  trust,  and  agreements,  distinguished,  435. 

What  admissible,  te  rebut  presumption  of  advancement,  439. 
DECREE. 

Sale  under,  not  withm  Statute  of  Frauds,  91,  555. 

For  payment,  has  the  effect  of  a  judgment,  238,  535. 

Is  not  notice,  410. 

Form  of,  in  suit  for  specific  performance,  532,  el  seq. 

Does  not  affect  persons  not  parties  to  suit,  533. 

Reversed,  no  interest  allowed  on  money  paid  under,  538,  518. 

Sales  under,  Ch.  XIX. 
DEDUCTION. 

Of  title  by  abstract,  should  be  in  regular  order,  142. 
DEEDS. 

Vendor  must  produce  all,  but  need  not  state  defects  apparent  thereon, 
41. 

Condition  respecting  production^  and  copies  of,  65,  66. 

Loss  of,  its  effect  on  title,  65, 145. 

Examination  of,  with  abstract,  147. 

Proof  of,  151  to  154. 

Presumption  of,  159, 160. 

Presumption  of  formalities  relating  to,  161. 

Production  of,  Ch.  IX»,  and  see  Covenant  for  Proouction. 

Purchaser's  right  to,  and  to  copies  of,  dbc.,  on  completion,  314,  et  «ey. 
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DEEDS— conrtntierf. 

Not  protected  at  Law  by  vendor's  lien  ibr  purchase- money,  345.    • 
Omission  to  ask  for,  its  effect  as  regards  priority,  345,  395.  et  seq. 
Notice  of,  as  affecting  property,  is  notice  of  entire  contents,  404,  407, 

et  seq. 
Attesting  witness,  not  affected  with  notice  of  contents  of,  411. 
Not  produced,  unless  required  in  reference  of  title,  522. 
But  Master  may  call  for,  if  necessary,  ib.  ^ 

Burnt  after  contreust,  and  title  therefore  bad,  yet  bill  dismissed  with 

costs,  540. 
Purchaser's  right  to,  on  sale  by  Court,  569. 
DEFAMATION. 

Of  title,  when  action  lies  for,  46. 
DEFAULT. 

Condition  that  purchaser  making  default  shall  pay  interest,  59,  299. 
Rents  receivable  but  for,  account  when  extended  to,  294, 306,  358, 427. 
Wilful,  what  is,  299,  n. 
Meaning  of,  in  covenants  for  title,  369. 
DEFECTS. 

Patent  and  latent,  what  are,  39,  40. 

Disclosure  or  concealment  of  by  vendor,  39  to  43. 

In  title,  how  to  be  guarded  against  by  conditions,  68. 

What  not  included  in  acceptance  of  title,  149. 

In  client's  title,  not  to  be  disclosed  to  client  entitled  to  take  advantage 

thereof,  ih* 
Known,  in  title,  as  to  covenants  against,  262,  369. 
In  estate,  abatement  of  purchase-money  in  respect  of,  307,  e\  seq, 
when  a  defence  against  specific  performance,  497,  et  seq. 
In  estate  or  title,  afler  conveyance,  purchaser's  general  remedies  for, 

depend  on  vendor^s  covenants,  363,  et  seq. 
In  title,  what  damages  recoverable  for,  if  no  eviction,  374. 

purchaser's  equitable  remedy  for,  under  special  circumstances, 

378,  et  seq. 
when  a  defence  against  specific  performance,  498  to  510,  523, 
et  seq. 
In  execution  of  power,  when  supplied  in  Equity,  394. 
In  fines  and  recoveries,  and  sales  of  land  tax,  supplied  by  statute,  399. 
DEFENCE. 

Grounds  of,  in  Law,  admitting  the  agreement,  454. 

Equity,  against  specific  performance,  except  with  varia- 
tion, 484  to  488. 
negativing  in  toto  plaintiff's  right  to  specific  per- 
formance, 488  to  516. 
Frivolous,  may  be  disposed  of  on  motion,  semble,  520. 
Nature  of,  its  effect  on  costs,  540,  et  aeq.,  545. 
DEFICIENCY. 

In  personal  estate,  as  to  sales  to  make  good,  289. 
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DEFICIENCY— cofi/iiittei. 

Id  quantity  or  quality  of  estate,  conipensation  for,  307  to  309. 

In  rental,  oompensatioo  ibr,  to  purchaser  from  Court  after  oonveyanoe, 
671. 
DELAY. 

By  infant,  to  impeach  voidable  purchase,  bars  relief,  10. 

Or  by  cestui  que  trust,  to  impeach  purchase  by  trustee,  25. 
\)r  by  vendor  to  impeach  sale  at  undervalue,  359. 

In  pajrment  of  purchase-money,  condition  as  to  interest,  59. 
And  see  Intebest. 

In  delivery  of  abstract,  effect  of,  58, 146. 

In  Post  Office,  party  sending  letter  not  responsible  for,  101. 

Waiver  of,  213,  214. 

In  completion,  payment  of  interest  in  cases  of,  293,  el  seq. 

Eflfect  of  express  agreement  to  pay  interest  during,  298,  et  seq. 

In  showing  title,  dtc,  &tal  at  Law,  456. 

In  filing  bill,  a  defence  in  equity,  514. 

Reference  of  title  before  hearing,  refused  on  ground  oC  521. 

Held  not  to  be  a  ground  for  forcing  clearly  bad  title  on  purchaser,  531. 

Bill  dismissed  on  ground  of,  dismissed  without  costs^  542. 
And  see  Time. 
DELEGATION. 

Of  sale  by  auctioneer,  inadmiasible,  80. 
DELIVERY. 

Of  abstract,  condition  respecting.  57,  58. 
neglect  in,  its  effect,  146. 
waiver  of,  213,  214. 

Of  deeds  by  mortgagee  to  mortgagor,  does  not  affect  priorities,  395. 

Of  particulars  of  claim  in  action,  456. 
DEMAND. 

Constant,  of  title,  modifies  what  would  otherwise  be  waiver,  221. 

Right  of  defendant  to  stop  suit,  on  submitting  to,  545. 
DENIAL. 

Of  daim  on  estate,  binds  the  party,  42. 
DENIZATION. 

Effect  of,  9. 
DENOMINATION. 

Erroneous,  stamps  of,  when  sufficient,  333. 
DENOTING  STAMP. 

May  be  affixed,  in  certain  cases,  329, 330. 
DEPENDENT. 

Stipulations  in  agreement  what  are,  449,^  seq. 
DEPOSIT. 

Condition  for  payment  and  investment  of,  57. 

For  forfeiture  of,  73,  88. 

Purchaser  cannot  elect  to  forfeit,  and  avoid  contract,  87. 

Except,  perhaps,  under  special  drcumstaoces,  on  sale  by  Court,  573L 
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DEPOSIT— cona'nwerf. 

Auctioneer  cannot  receive  more  than,  81. 

When  allowed  his  charges  out  of,  t^. 

His  liability  in  respect  of,  ib. 

As  to  payment,  investment,  and  forfeiture  oJ^  87,  88. 

Receipt  for,  may  constitute  agreement,  98.    * 

Vendor  rescinding  contract  need  not  return,  nor  need  purchaser  re- 
scinding sue  for,  212. 

What  to  be  made  by  railway  companies  before  entry,  224,  et  seq. 

Of  deeds  on  completion  for  joint  benefit  of  parties,  315, 570. 

Equitable  mortgage  by,  prevails  against  subsequent  judgment,  237. 

Of  deeds,  notice  of,  is  notice  of  lien  of  depositee,  408. 

On  purchase-money,  purchaser's  right  to  recover  at  Law,  444,  e$  seq, 
451. 

Action  for,  when  Aot  restrained  in  Equity,  446, 456, 518. 

Return  of,  when  decreed  in  Equity,  88,  538. 

Cannot  be  set  off  against  costs,  547. 

Not  usually  required,  on  sale  by  Court,  552. 

When  required,  how  to  be  paid,  553. 

What  required,  on  opening  biddings,  558. 
DEPRECIATORY. 

Remarks,  &o.  by  purchaser,  their  effect,  46. 

Conditions  on  sale  by  fiduciary  vendors,  what  are,  76  to  78. 
DESCENT. 

If  recent,  proof  of  ancestor's  intestacy  required,  165. 

Of  person  last  entitled  having  been  the  stock  of,  presumption  as  to, 
168,  169. 
DESCRIPTION. 

Of  property  in  particulars,  matters  to  be  attended  to  in,  51  to  56. 

Inconsistent,  not  provided  for  by  usual  condition  as  to  identity,  69. 

Vague,  of  copyhold,  sufficient,  t^. 

General,  of  estate,  sufficient  in  agreement,  101. 

Specific,  of  documents  referred  to  in  agreement,  not  essential,  103. 

Of  party,  cannot  amount  to  a  signature.  106. 
DESTRUCTION. 

Of  deeds,  effect  of,  on  title,  142. 

liability  of  mortgagee  for,  205. 

Of  conveyance,  vendor  must  execute  duplicate,  371. 

Accidental,  of  property,  purchaser  bears,  when,  117,  498,  554,  560. 
DETERIORATION. 

Trustee,  &c.  purchasing  is  liable  for,  if  sale  set  aside,  23. 

Accidental,  after  contract,  is  borne  by  purchaser,  116,  498,  560.    See 
554. 

To  estate,  through  fault  of  vendor,  effect  of,  306,  307. 
DETERMINABLE. 

Interest,  when  sold,  should  be  so  described,  52. 

Character  of  the  property,  may  make  time  essential,  209. 

100 
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DETERMINABLE— conTinuei/. 

Interest,  purchaser  of  from  Court  bears  loss  of,  before  confirmation, 
655. 
DEVISE. 

By  vendor,  how  affected  by  contract  for  sale,  121  to  124. 

By  purchaser,  how  affected,  &,c..  126  to  128,  387. 

General,  not  sufficient  root  of  title,  141. 
DEVISEE.    See  Devise. 

Purchaser  from,  must  see  to  payment  of  legacies,  but  not  of  debts,  292. 

Selling,  must  produce  any  subsequent  will  or  codicil,  165. 

Conveyance  from,  under  the  Trustee  Act,  277,  et  seq,y  537. 

May  sue  on  convenants  for  title,  when,  374. 

Liability  of,  on  ancestor's  covenants,  376. 

May  set  aside  settlement  actually  fraudulent,  424. 

When  party  to  suit  for  specific  performance,  469.. 
DIFFICULTY. 

Of  ascertaining  compensation,  a  ground  for  refusing  specific  perform- 
ance, 502,  n.  (p.) 
DIGNITIES. 

Judgments  affect  estates  granted  in  support  of,  231. 
DILAPIDATIONS. 

Grenerally  admit  of,  and  give  right  to,  compensation,  63,  n.  (e,)  309. 
DIMENSIONS. 

Of  property,  misstated,  purchaser  can  claim  abatement,  though,  the 
occupying  tenant,  54. 
DIMINUTION. 

Of  purchase-money,  grounds  for,  306,  el  seq. 
DIRECTION. 

To  pay -purchase  money  to  stranger,  when  irrevocable,  86. 

In  decree  for  specific  performance,  what  inserted,  534,  el  seq. 
DIRECTORS. 

Of  public  company,  their  power  to  contract,  108. 
DISABILITY. 

Persons  under,  enabled  to  conyey  by  statute,  6. 

See  Statutory  Owners,  and  Statute  of  Limitations. 
DISCHARGE. 

For  purchase-money,  trustees,  &c.,  when  able  to  give  sufficient,  283 
et  seq. 

Of  incumbrances,  on  completion,  and  under  Land  Clauses  Conaolida- 

tion  Act,  1845,  281  to  283. 
by  purchaser  out  of  unpaid  purchase-money,  381. 

Of  purchaser,  on  report  against  title,  530. 

Of  purchaser  from  Court,  if  biddings  opened,  559. 
DISCLAIMER. 

By  married  woman,  of  interests  in  real  estate,  275. 

By  assignees  of  insolvent  purchaser,  esfate  decreed  to  bebng  to  ven- 
dor, 465. 

What  sufficient  to  save  costs,  546. 
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DISCLOSURE. 

Of  defects,  &c.,  by  vendor,  39  to  43. 

Of  advantages,  &c.,  by  purchaser,  46. 

Of  defects  in  client's  title  to  client  entitled  to  take  advantage  of,  impro- 
per, 149. 
DISCONTINUANCE. 

Of  user,  is  not  an  interruption,  within  Prescription  Act,  187. 
DISCRETION. 

Trusts  involving,  purchaser  need  not  see  performed,  285. 
DISENTAILING. 

Deeds,  when  to  be  searched  for,  243. 
*    Should  be  distinct  from  conveyance,  247. 

Recitals  in,  generally  unnecessary,  253. 

Enrolment  of,  321. 

Costs  of  enrolment,  334. 
DISMISSAL. 

Of  bill,  return  of  deposit,  when  decreed,  88,  538. 

Does  not  generally  prejudice  right  of  action,  456^  539. 

For  want  of  prosecution,  pending  reference,  irregular,  522. 

Without  giving  judgment  on  exceptions,  529. 

On  motion,  on  report  against  title,  and  no  exceptions,  530. 
DISPUTE. 

Agreement  to  accept  title  without,  is  binding,  68. 
DISaUALIFIED. 

Persons,  ho  lien  presumed  in  favor  of,  350. 
DISSENT.  ' 

From  voidable  purchase  by  infant,  when  to  be  expressed,  10. 
DISTRESS. 

Conveyance  obtained  from  person  in,  when  set  aside,  353,  et  seq. 

Agreement  obtained  from  person  in,  when  not  enforced,  510. 
And  see  Poverty. 
DISTRESS  FOR  RENT. 

Purchaser's  right  to  make,  afler  conveyance,  386,  430. 
DISTRIBUTION. 

Of  purchase-money,  on  sale  by  court,  564. 
DISTURBANCE. 

What  is  a,  within  covenants  for  title,  367. 
DIVISION. 

Of  estate,  effect  of,  in  prior  covenants  for  title,  366. 
DOCKETING. 

Of  judgments,  232. 

Dockets  closed  by  2  &  3  Vict  c.  11,  239. 
DOCUMENTS. 

Conditions  as  to  production,  custody,  or  furnishing  copies  of,  65  to  68. 

Loss  of,  how  guarded  against,  in  conditions,  68. 

What  may  constitute  agreement,  within  Statute  of  Frauds,  97  to  105. 

Abstract  should  commence  with,  if  practicable,  140. 
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DOCUMENTS— conrint«erf. 

What  a  sufficient  root  of  title,  140  to  142. 
As  to  abstracting,  142  to  145. 

When  to  be  produced  as  negative  evidence,  though  not  part  of  the 
title,  158. 

But  purchaser  cannot  require  copies  of  such,  166. 

Deficiencies  in  proof  of,  how^  far  supplied  by  presumptioO}  159, 161. 

Production  of,  Chap.  IX. 

And  see  Deeds,  Attested  Copies. 
DOUBTFUL. 

Document,  abstract  should  not  commence  with,  140,  142. 

Title,  purchaser  need  not  accept,  523,  562. 

What  is,  524,  et  xq. 

Construction  of  executory  instrument,  whether  purchaser  need  notice, 
404. 
DOWER. 

Conve3rance  to  uses  to  bar,  for  purchaser,  a  revocation  of  prior  deviae, 
when,  127. 

Of  after- taken  wife,  was  barred  by  contract  for  sale,  129. 

Arrears  of,  how  long  recoverable,  198. 

Purchaser  when  entitled  to  concurrence  of  wife  or  dowress,  251. 

Conveyance  to  uses  to  bar,  still  usual,  257. 

Satisfied  term,  when  a  protection  against  252. 

Release  of.  a  sufficient  consideration  for  settlement,  420. 

Specific  performance  not  enforced  against  wife  entitled  to,  462. 
DRAFT. 

Agreement  or  conveyance,  approval  ofj  whether  a  suflkient  signature, 
107. 

Conveyance,  preparation  of,  when  a  waiver  of  title,  218. 

Alterations  in,  should  be  communicated,  267. 

Of  proposed  further  assurance,  should  be  submitted  to  vendor,  dx.,  371. 

I^otice  of,  not  notice  of  executed  deed,  411. 

Conveyance,  practice  respecting,  when  Master  settles,  536. 
DROPPING. 

Of  life.    See  Death. 
DURESS. 

A  defence  at  Law,  454. 

And  in  Equity,  492. 
DUTIES. 

Relative,  of  vendor  and  purchaser  prior  to  sale,  39  to  47. 
And  see  Stamps. 
EASEMENT. 

When  not  a  matter  for  compensation,  64,  506. 

Can  be  granted  only  by  deed,  92. 

Grant  of)  when  presumed,  160. 

Title  to,  under  Prescription  Act,  184  1o  188. 
EAST  INDIES. 

Land  in,  how  conveyed,  257,  n. 


INDEX.  607 

EDUCATION. 

Infants,  &c.,  may  convey  for  purposes  of,  2. 
EJECTMENT. 

Without  compensation,  of  purchaser  rejecting  title,  221. 

Of  tenants  by  vendor,  compensation  for,  307. 

Costs  of,  allowed  as  damages  under  covenants  for  title,  377. 

Of  purchaser,  a  defence  against  specific  performance,  515. 

Of  tenant  claiming  right  of  purchase,  when  restrained,  518. 
ELECTION. 

By  infant  purchaser,  on  attaining  majority,  10. 

Party  bound  by  contract,  may  require  other  party  to  make  his,  105. 

By  purchaser,  under  optional  contract,  elTect  of,  on  Tender's  represen- 
tatives, 122, 124. 

By  vendor,  under,  &c.,  effect  of  on  purchaser's  representative,  126. 

Heir  of  purchaser,  when  put  to  hifi,  ib» 

By  vendor,  of  remedies  for  purchase-money,  351. 

In  cases  of  apparent  advancement,  440. 

By  plaintiff  at  Law  and  in  Equity,  351, 456. 

By  assignees  of  bankrupt  purchaser,  465. 

By  purchaser,  to  take  defective  title,  533. 
ELECTION. 

Parliamentary,  bona  fide  purchase,  for  purpose  of  voting  at,  legal,  1 1 3. 
ELEGIT.    See  Judgment. 

Does  not  affect  prior  equitable  mortgage,  398. 
EMBLEMENTS. 

Parol  agreement  for  sale  of  crops  which  would  go  as,  Talid,  94. 
ENCOURAGEMENT. 

By  adverse  claimant  of  purchEise,  &c.,  394,  395. 
ENCROACHMENT. 

By  lessee,  lessor's  right  to,  200,  n. 
ENFRANCHISED  COPYHOLDS. 

Title  to  be  shown  to ;  condition  respecting,  74, 137. 
ENFRANCHISEMENT. 

Presumed,  160. 
ENJOYMENT. 

Absolute,  of  estate,  matter  affecting,  should  be  stated,  52. 

Of  estate,  matter  materially  atfecting,  avoids  contract,  64,  50<^. 

Subsequent,  of  manor,  whether  to  be  proved  on  sale  of  enfranchifled 

land,  75, 137. 
or  of  reversion,  on  sale  of  lease,  138. 

Evidence  of,  when  a  sufficient  root  of  title,  142. 

May  raise  presumption  of  existence  of  documents,  &c.,  159, 160. 

Confers  title  under  Prescription  Act,  when,  184  to  188. 
ENLARGEMENT. 

Of  time  for  completion,  in  Equity  and  at  Law,  213, 456, 488. 

Of  bare  fee,  by  subsequent  enrolled  assurance,  385. 
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ENROLMENT. 

or  proceedinfs  in  bankruptcy,  when  to  be  required,  156. 

or  deeds,  when  evidence  thereof,  152,  153,  n. 

Under  Statute  of  Charitable  Uses,  320. 

Of  disentailing  assurances,  321,  ef  seq, 

costs  of,  vendor  pays,  334. 
ENTRY. 

By  auctioneer  in  sale  book,  binds  parties.  83,  98. 

Subject  to  what  qualification.  100. 

In  books,  when  evidence  of  pedigree,  177. 

On  lands,  by  Railway  Companies,  before  completion,  224,  e/  seq. 

Power  of,  in  conveyance  of  minerals,  266, 

On  Court  Rolls,  of  disentailing  assurances,  322. 

of  assurances  generally,  statutory  provisioDS  for.  323, 
324. 

By  purchaser  of  reversion,  for  condition  broken,  386. 

Right  of,  by  strangers,  a  defect  in  title,  506. 
EaUITABLE  ESTATE. 

Trustees  for  sale  of,  can  call  for  conveyance  of  legal  estate,  38. 

In  land,  purchaser  of,  acquires  no  priority,  by  notice  to  owner  of  legal 
estate,  43,  229,  393. 

Contract  for  purchase,  not  equivalent  to  conveyance  of,  115. 

Nature  of  purchaser's,  under  contract,  ib. 

Same  length  of  title  to  be  shown  to,  as  to  legal,  140. 

InstrumenlB  only  affecting,  as  to  abstracting.  143  to  145. 

How  affected  by  judgments,  231,  232.  235,  tt  seq. 

Purchaser  off  is  entitled  to  a  conveyance,  when,  245,  461. 
EQUITABLE  TITLE. 

Purchaser's  without  notice,  legal  estate  protects,  389,  ei  seq. 

Mere,  is  postponed  to  prior  equities,  392,  et  seq. 

Registered,  yet  subsequently  registered  legal  title  prevails,  400. 

Purchaser  need  not  accept,  523. 

Unless  he  purchase  from  the  Court,  562. 
EQUITY. 

Court  of,  cannot  generally  sell  infant's  estate,  2,  570. 

Proof  of  proceedings  in,  155, 156. 

And  Law,  election  between,  351,  456. 

Suit  in,  a  disturbance,  367. 
EQUITY  OF  REDEMPTION. 

Mortgagee  may  btiy  from  mortgagor,  18. 

When  barred  under  3  &  4  Will.  IV.  c.  27,  196. 

Purchase  of,  an  investment  not  sanctioned  by  Court,  313. 

Notice  to  be  given  to  mortgageci  on  purchase  ofj  325. 
EQUITIES. 

Under  contract,  cannot  before  conveyance  be  enforced  against  a  stran- 
ger, 115,388. 
EQUIVOCAL. 
•    Terms  of  agreement,  a  reason  for  refusing  costs,  543. 
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ERROR. 

In  decree  lor  sale,  effect  of,  570. 

Whether  purchaser  need  wait  to  have,  rpctified,  562. 
ESCHEAT. 

Follows  on  attainder,  6. 

or  trust  or  mortgage  estates,  provision  against,  281. 
ESTATE. 

Is  bound  by  contract  of  trustee  for,  or  donee  of  power  of,  sale,  114. 

Case  of  purchaser  buying  his  own,  382. 
ESTATE  TAIL. 

Remainders  expectant  on,  when  barred  under  3  &  4  Will.  IV.  c.  27, 
194  to  197. 

Enrolment,  dec,  of  assurances  to  bar,  321,  e^  seq. 

Barred  by  fraud,  remedy  of  remainderman,  358. 
ESTIMATION. 

Quantity  stated,  described  as  being  bv,  308. 
ESTOPPEL. 

Whether  any,  by  recital  of  vendor's  title,  253., 

Not  by  doubtful  recital,  385.  .      '     '  * 

EVIDENCE.  %.     • 

Copies  of  deeds,  when  admissible  in,  65. 

Conditions  restricting  purchaser's  right  to,  66  to  70.  • 

what  necessary  in  vanous  cases,  74  to  76.  • 

Called  for,  within  limited  time,  objections  on,  72. 

Whether  purchaser  precluded  from,  may  require  information,  73. 

Of  existence  and  genuineness  of  abstracted  documents,  what  necessary 
or  admissible,  150  to  158. 

Deficiencies  in,  when  supplied  by  presumption,  159  to  162. 

May  be  required,  of  what  facts  m  title,  not  documentary,  162  to  166. 

Deficiencies  in,  when  supplied  by  presumption,  166  to  ]  76. 

Ordinary,  of  material  facts,  176  to  183. 

Defects  in,  how  far  remedied  by  Statutes  of  Prescription  and  Limita- 
tion, 183  to  200. 

Unnecessary,  danger  of  requiring,  216. 

Deed,  not  properly  stamped,  is  inadmissible  as,  325. 

Of  vendor's  intention  to  abandon  lien,  what  sufficient  350. 

Of  intention,  cannot,  at  Law,  cut  down  parcels,  352. 

Of  professional  adviser,  cannot  prove  notice,  414. 

Parol,  payment  of  consideration,  provable  by,  against  nominal  purcha- 
ser, 436. 
■may  prove  apparent  conveyance,  a  mortgage,  437. 

What  will  rebut  presumption  of  advancement,  438. 

Parol,  may  rebut  presumption  of  resulting  trust,  441. 

What  will  prove  application  of  trust  money,  441. 

Parol,  agreement  how  affected  by,  102, 451,  etseq.j  476,  et  seq,^  and  484, 
etseq. 

Master  may  receive  and  require  what,  on  reference.  523. 

Necessary,  refusal  to  furnish,  its  effect  on  costs,  542. 
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EXAMINATION. 

or  abstract  with  deeds,  expenses  of,  70,  201. 

may  be  made  before  taking  opmioo  oo  titlcj 

147,  202. 
matters  to  be  observed  in,  206. 
or  parties,  by  Master,  on  reference  of  title,  522. 
EXCEPTIONS. 

To  Master's  Report  in  favor  of  title,  proceedings  on,  528, 529. 

against  title,  &c.,  530. 
Lie  to  Master's  certificate  of  approval  of  dnSt  537. 
EXCESS. 

In  quantity,  whether  vendor  can  claim  compensation  for,  303,  ei  seq. 

Not  after  conveyance,  351. 

Of  parchase  money,  whether  a  purchaser's  defence,  512. 

no  ground  for  discharging  purchaser  binder  decree, 
573. 
EXCHANGE. 

Title  to  estates  held  under,  135, 136. 
EXECUTION. 

Alteration  of  agreement  aflerf  108. 

Alteration  of  convejrance  after,  stamps  how  affected  by,  333. 
*      Of  title  deeds,  when  vendor  must  prove,  65,  151, 152. 
Of  conveyance,  269,  et  seq.,  537,  et  seq.,  568. 
Vendor  pays  for,  334. 

Defective,  of  power,  w]ien  relieved  against,  in  Equity,  394. 
EXECUTOR. 

Cannot  buy  testator's  estate,  17. 

Whether  he  can  sell,  sifter  bill  filed  for  administration,  29. 

Acting  as  auctioneer,  cannot  charge  commission,  82. 

Probate  Act  Book,  proves  appointment  of,  157. 

Assignment  of  term,  by  one  of  several  executors,  or  before  probate, 

valid,  275. 
Can  give  good  discharges,  unless  purchaser  has  notice  of  breach  of 

trust,  285,  288. 
Of  vendor,  purchase-money  should  be  paid  to,  290. 
Not  allowed  to  bid.  on  sale  in  administration  suit,  551. 
Of  lessee,  entitled  to  indemnity  from  purchaser,  567. 
And  see  Representatives  and  Fiddciart  Character. 
EXECUTORY  INSTRUMENT. 

Doubtful,  or  voidable,  purchaser  how  far  bound  by  notice  of,  404, 416. 
EXEMPLIFICATION. 

Evidence  of  Fine  or  Recovery,  154. 
EXEMPTION. 

From  tithe,  how  shown,  181  to  183. 
EXPENDITURE. 

In  improvements,  purchaser  when  allowed,  in  account,  23,  221,  380, 
426. 
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EXPENDITUR  E^-^eontinued. 

When  recoverable  at  Law  by  purchaser,  375,  446. 

Purchaser  when  protected  in  Equity,  against  persons  encouraging,  395. 

By  joint  purchaser,  he  has  a  lien  for,  when.  434. 

When  a  part  performance,  in  Equity,  477  to  480. 
EXPENSES. 

Usually  borne  by  vendor,  condition  for  payment  of  by  purchaser,  70, 

May  be  used  by  fiduciary  vendor,  semble,  77,  78. 

Of  purchaser,  to  be  provided  for  on  sale  to  railway  company,  97. 

Of  producing  and  inspecting  deeds,  201. 

Prior  to  contract,  whether  railway  companies  need  pay,  336.  ^' 

What  recoverable  by  purchaser,  in  action  at  Law,  446. 

Of  sale  by  Court,  653. 

What  allowed  to  first  purchaser,  if  biddings  opened,  558. 
And  see  Costs  and  Expenditure. 
EXPLANATION. 

Of  suppicious  circumstances,  or  adverse  notice,  164. 
EXTINGUISHMENT. 

Of  charges,  on  purchase  by  incumbrancer,  442,  n. 
EXTRACTS. 

Official,  of  Fines  and  RecoTcries,  not  strictly  evidence,  154. 

From  parochial  and  general  registers,  how  far  evidence,  176, 177. 
FACT. 

Material  to  title,  and  not  apparent  on  the  deeds,  vendor  must  die- 
close,  41. 

False  statement  of,  what,  by  vendor,  may  avoid  contract,  44. 

Increasing  value  of  property,  purchaser  need  not  disclose,  46. 

Aliter,  if  it  increase  vendor's  interest  in  property,  ib. 

Matters  of,  stated  in  conditions,  must  be  proved,  73. 

Instrument  produced  simply  to  establish,  need  not  be  abstracted,  142. 

Matters  of.  what  to  be  proved  in  support  of  title,  162  to  166. 

Deficiencies  in  evidence  of,  supplied  by  presumption,  166  to  176. 

How  ordinarily  proved,  176  to  180. 
FAILURE. 

Of  issue,  how  proved,  174, 175. 

Of  contingent  consideration,  before  completion,  117,  511,  512,  555. 

Of  subject-matter  of  contract,  yet  account  directed  in  Equity,  534. 
FALL.    See  Coppice. 

Of  timber,  when  matter  for  compensation,  116,  224. 

Of  buildings  contracted  for,  purchaser  pays  for  consequent  damage, 
117, 561. 
FALSE  DEFENCE. 

Its  efiect  on  costs,  543. 
FAMILY. 

Declarations  by  members  of,  evidence  of  pedigree,  177. 
FAMILY  ARRANGEMENT. 

Money  payable  as  part  of,  not  li^e  to  duty,  328. 
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FAMILY  ARRANGEMENT-^on/tnue^/. 

General  validity  of,  356,  d.(x.) 
FARM. 

Includes  what,  56. 
FATHER. 

Purchase  by,  in  name  of  child,  an  advancement,  437,  et  seq. 

Arrangements  between,  and  son,  their  validity,  355,  n.,  357,  o. 
FEE  SIMPLE. 

Vendor's  interest  if  unexpressed,  presumed  to  be,  51. 
FEES.    See  Steward. 
FELONS. 

How  far  incapable  to  sell  or  buy,  6, 13. 
FEMALE. 

Elderly,  presumption  against  her  having  issue,  175. 
FEME  COVERT.    See  Married  Woman. 
FENCES. 

Out  of  order,  compensation  when  to  be  made  for,  306u 
FEOFFMENT. 

Customary  by  infant,  still  valid,  3,  n. 

By  lunatic,  now  inoperative,  semble,  4. 

Usual  conveyance  in  Australia,  257,  n. 
FIAT  IN  BANKRUPTCY. 

No  notice,  410. 

Must  issue  within  twelve  months  after  act  of  bankruptcy,  396. 

Annulled,  purchase  under,  397. 
FIDUCIARY  CHARACTER. 

Persons  filling  cannot  generally  purchase  the  estate,  15. 

General  rule  applies  in  what  cases,  15  to  19. 

Incompetent  purchaser  bound  at  option  of  parties  interested,  19. 

General  rule,  when  inappbcable,  or  but  partly  applicable,  19, 20. 

How  far  it  affects  trustees,  21,  22. 

Risk  incurred  by  disqualified  purchaser,  22. 

On  what  terms  reconveyunce  decreed,  23. 

Or  estate  ordered  to  be  resold,  23,  24. 

Purchaser  having  made  a  profit  must  refund  it,  24. 

Greneral  rule  respecting  costs,  t^. 

Time  Eillowed  for  impeaching  sale,  25. 

Confirmation  of  voidable  purchase,  26. 

As  to  sales  by  persons  filling,  27. 

When  ought  they  to  sell,  27  to  31. 

How  ought  they  to  sell,  31  to  35. 

As  to  the  price,- 35  to  37. 

General  points  respecting  sales  by,  37,  38. 

Cannot  allow  compensation  for  their  own  errors,  65. 

Whether  they  may  sell  under  special  conditions,  76  to  78. 

Acting  prudently  not  liable  for  loss  through  auctioneer,  82. 

Enter  into  what  covenants,  261,  ^3. 
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FIDUCIARY  CHARACTER— con<mt«erf. 

Should  themselves  receive  the  purchase-money,  310. 

On  sale  by,  apparently  regular,  purchaser  need  not  investigate  colla- 
teral questions,  410. 

Contract  by,  not  enforced,  if  amounting  to  a  breach  of  trust,  490. 
FINE. 

On  renewal,  stated  by  vendor  to  be  ^  small,"  44. 

Joint  purchaser,  paying,  has  a  lien  for,  434. 

Manorial,  alleged  misdescription  of,  48. 

Need  not  be  noticed,  on  sale  of  copyhold,  53. 

On  his  own  admittance,  purchaser  pays,  335. 

Manorial,  right  to,  as  '*  rents  and  profits,"  how  determined,  566. 
FINE  AND  RECOVERY. 

By  lunatic  were  binding,  when,  4. 

How  proved,  154. 

Proof  of,  under  statute,  155. 

Defects  in,  when  remedied  by  statute,  399. 
FINES  AND  RECOVERIES  ABOLITION  ACT. 

Lunatic  cannot  convey  under,  4. 

Conveyance  under,  by  married  woman,  270,  et  seq. 

By  tenant  in  tail  of  freeholds  or  copyholds,  221,  et  seq, 
FIRE. 

Purchaser  after  contract  bears  damage  by,  117. 

Vendor  need  not  insure  against,  ib. 

Before  confirmation  of  Master's  report  of  purchase,  554. 
FIRM. 

Partner  in,  how  affected  by  fraud  of  co-partner,  190,  n. 
FISH. 

Tithes  of,  excepted  from  Commutation  Act,  181. 

Right  of  riparian  proprietor  to,  184,  n. 

Right  to,  when  a  profit  a  prendre,  within  Prescription  Act,  185,  n. 
FIXTURES. 
.    Conditions  as  to  payment  for,  61. 

Tenant  may  sell  to  landlord  by  parol,  95. 

Price  of,  liable  to  ad  valorem  duty,  254,  327. 

As  to  interest  on  valuation  of,  during  delay  in  completion,  296. 
FLUCTUATING. 

Value  of  property,  may  make  time  essential,  209. 

disinclines  Court  to  open  biddings,  556. 

Body,  fact  of  vendors  being,  may  make  time  essential,  209. 
FOOTPATH. 

Existence  of,  a  patent  defect,  39,  52,  509. 
FORCIBLE. 

Entry,  an  acceptance  of  title,  219. 
FORECLOSURE. 

Suit  for,  whether  within  3  <fc  4  Will.  IV.  c  27,  198. 

Mortgagee  selling  after,  cannot  enforce  collateral  securities,  430. 
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FORBIGN  LANGUAGE. 

Agreement  vritten  in,  Courts  receive  evideooe  of  interpretatioD,  451. 
FORFEITURE.    See  Deposit. 

By  treasoo,  felony.  &«.,  6. 

Of  leaae,  act  by  tenant  amounting  to,  a  part  perlbnnance,  setMe,  478. 

Agreement  which  would  lead  to.  not  enforced,  491. 
FORGED  INSTRUMENT. 

Porchaaer  under,  yet  protected  by  getting  in  legal  estate,  390. 
FORMALITIES. 

Of  deeds  may  be  presumed,  161. 

Want  o£,  in  execution  of  powers,  when  supplied  in  Equity.  394. 

Want  of)  when  supplied  in  contract  by  married  woman,  463. 
FRAUD. 

By  infant  or  married  woman,  relieved  against,  3,  6,  11, 13. 

Must  be  shown,  in  action  against  stranger  for  mistatement,  45. 

Concealed,  when  Statute  of  Limitations  begins  to  run,  in  cases  of!  190. 

Of  one  member  of  firm  afiects  co-partner,  t^.,  n. 

By  vendor,  incumbrancer  eucouraging.  d;c.,  postponed  in  Equity,  22S. 

In  barring  estate  tail,  remaindermeu  when  relieved,  358. 

Of  vendor,  purchaser  accepting  defective  title  by,  relieved,  379. 

Of  agent,  piincipal  bound  by,  380. 

Purchaser  not  protected  by  legal  estate  obtained  by,  sembU^  392. 

Gross  oegligence  may  be  treated  as  equivalent  to,  405, 

Mere  suspicion  of,  does  not  affect  purchaser,  41 1. 

Nor  render  title  doubtful,  525. 

Of  his  own  professional  adviser,  whether  purchaser  has  implied  notice 
of,  413. 

How  purchaser  guilty  of,  must  account,  if  f^le  set  aside,  426. 

A  defence  at  Law,  and  in  Equity,  454,  484. 492.  510. 

When  a  ground  for  decreeing  specific  performance  of  parol  cootnet, 

Or  of  a  written  contract  with  parol  variations,  483. 

Bill  founded  on  unsubstantiated  allegation  of^  is  HigmiflgpH  with  costs, 

472. 
Groundless  imputation  of,  its  effect  on  costs,  511,  543. 
A  ground  for  setting  aside  sale  by  Court  after  confirmation,  560. 
In  proceedings,  purchaser  under  Court  not  affected  by,  571. 
FRAUDS,  STATUTE  OF. 

Written  agreement  when  necessary  under,  91  to  96. 

What  informal  documents  may  constitute  agreement  within,  97  to  105. 

What  is  a  sufficient  signature  within.  105  to  108. 

Does  not  affect  righ:  to  waive  by  word  of  mouth  contract  not  under 

seal,  semble^  455. 
Want  of  contract  sufficient  within,  when  supplied  in  Equity,  476, 

et  seq. 
Sales  by  auction  and  in  bankruptcy,  are  within,  482. 
But  not  sales  by  the  Court,  555. 
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FRAUDULENT  CONVEYANCES. 

What  are,  420  to  425. 
As  against  creditors,  426. 
FREE  BENCH. 

Wife's  right  to,  bound  by  husband's  contract,  when,  462. 
FREE  PUBLIC  HOUSE. 

What  is  not,  56. 
FREEHOLD. 

Land  presumed  to  be,  if  tenure  not  stated,  51. 
If  land  sold  as,  prove  not  to  be,  defect  is  fatal,  63,  504. 
FRIVOfoUS. 

Objections  to  title,  danger  of  taking,  215. 
Defence,  roust  be  disposed  ol',  before  reference,  520. 
FUNDS. 

Purchaser,  whether  affected  by  variation  in,  24,  88. 

on  purchase  from  Court,  566. 
Loss  by  variation  in,  not  recoverable  at  Law,  446. 
FURTHER  ASSURANCE. 

Covenant  for,  a  usual  covenant,  259. 
What  can  or  cannot  be  required  thereunder,  370. 
What  time,  d&c,  allowed  for  executing,  371. 
Porchaser*s  right  in  Equity  to,  383,  el  seq. 

Enrolled  under  3  &  4  Will.  IV.  c.  74,  confirms  prior  voidable  estate 
created  by  tenant  in  tail,  385. 
FURTHER  DIRECTIONS. 

Order  for  reference  of  title,  should  reserve,  522. 
Cause  to  be  set  down  on,  if  exceptions  taken  to  report  in  favor  of  title, 
528. 
FUTURE. 

Right  to  property,  whether  abstract  showing,  shows  a  good  title  at 
Law,  132. 
GAVELKIND. 

Infant  may  convey  under  custom  of,  2. 
GAZETTE. 

Evidence  of  bankruptcy,  397. 
Sale  by  Court  should  be  advertised  in,  553. 
GENERAL  WORDS. 

Not  cut  down  at  law  by  evidence  of  intention,  352. 
GLEBE. 

Rector  cannot  buy  the,  18. 
How  affected  by  judgments,  231,  233,  235. 
GOODS. 

Mortgage  of  reversion  for  price  of  goods  sold,  to  resell,  sustained,  357. 
Right  of  stoppage  in  transitu,  &c.,  on  sale  of,  345,  n. 
GOVERNOR. 

Of  charity,  cannot  buy  or  take  lease  of  charity  lands,  17. 
GRANDCHILD. 

Purchase  ia  name  of,  an  advancement,  437. 
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GRANT. 

From  Crown,  title  under,  how  to  be  abfitracted,  139. 
how  proved,  155. 
when  presamed,  159. 
porcfaaaer  must  inspect  the  original,  202. 
title  against,  by  adverse  possession,  200. 

Of  easement,  when  presamed,  160. 

By  lord  of  manor,  presamed,  2  Vern.  517. 

Aneient,  modem  osage  admissible  to  show  what  passed  under,  167,  n. 

The  word,  does  not  imply  a  covenant    See  8  &  9  Vict,  c  106,  s.  4. 
GRANTOR.  • 

Of  annuity,  must  disclose  what  to  intended  grantee,  42. 
GRASS.    See  Crops. 
GROUND-RENT. 

What  it  is,  56. 

Improved,  instead  of^  purchaser  need  not  take.  504. 
GUARANTEE. 

Of  solvency  must  be  in  writing,  46. 
GUARDIAN. 

Sale  by,  to  ward,  when  relieved  against,  7. 

Cannot  purchase  from  ward,  17. 
And  see  Statotort  Vendors. 
HAND-WRITING. 

Evidence  of;  178. 
HARDSHIP. 

A  defence  in  Equity,  491,  see  513,  n. 

Bill  dianussed  on  ground  of,  defendant  does  not  pay  costs,  545. 

Whether  a  ground  for  discharging  purchaser  under  a  decree.  573. 
HEIR.    See  Rspresemtatives. 

Of  infanta,  may  set  aside  sale  or  purchase  by,  2,  10. 

Infimt,  may  sell  under  custom  of  gavelkind,  2. 

Of  lunatic,  may  set  aside  sale  or  purchase  by,  3, 12. 

Of  married  woman,  not  bound  by  sale  by,  5. 

Need  not  be  named  in  contract  not  under  seal,  96. 

Rights  of,  under  contract,  121  to  128. 

Devisee  selling,  when  required  in  Equity  to  prove  will  against,  IGt. 

On  sale  by,  or  by  party  claiming  under,  will  stated  to  be  invalid  rauit 
be  produced,  165. 

Latent,  Statute  of  Limitations  confers  certain  title  against  daim  by, 
ff^ien,  199. 

Want  of  conveyance  by,  when  supplied  by  Trustee  Act,  277,  et  seq^ 
537, 

In&nt,  costs  of  procuring  conveyance  from,  335. 

Porchaser  from,  must  see  to  payment  of  legacies,  but  not  of  debts.  292. 

Expectant,  sale  of  reversion  by,  relieved  against,  355,  ei  «<f . 

Customary,  may  sue  before  admittance,  374. 

When  entitled  1o  sue  for  breach  of  covenants  for  title,  374. 
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HEIR— continued. 

WiicD,  and  how  far,  liable  on  ancestor's  covenants,  376. 

Sale  of  expectancy  by,  yet  purchaser  can  require  further  assurance, 
385.    ' 

Whether  registered  conveyance  by,  displaces  unregistered  conveyance 
by  ancestor,  401. 

or  settler  on  marriage,  bound  by  limitations  to  collaterals,  421. 

Sale  by,  displaces  fraudulent,  but  not  merely  voluntary  conveyance, 
424. 

Of  purchaser,  has  no  remedy  at  law  upon  the  contract^  448. 

May  enforce  contract  in  Equity,  461,  469. 

Of  vendor,  is  bound  by  contract  in  Equity,  462. 

When  to  be  made  a  party  to  suit,  468,  469. 
HERBAGE. 

ExciusiTO  right  to,  whether  a  profit  a  prendre  within  Prescription  Act, 
185,  n. 
HERIOTS. 

Liability  to,  undisclosed,  fatal  to  contract,  52. 

Except  on  sale  of  copyholds,  or  manorial  freeholds,  53. 

Are  rem  within  the  3  &  4  Will.  IV.  c.  27, 188. 
HOUSE. 

Materials,  or  number  of,  misstated,  defect  is  fatal,  64. 
HUSBAND. 

Power  of,  over  wife's  chattels  real,  5,  273,  464. 

May  annul  purchase  by  wife,  12. 

Signature  by  married  woman  in  name  of  deceased,  sufficient,  106. 

Covenants  for  title,  on  sale  of  wife's  estate,  261. 

Concurrence  of,  in  conveyance  of  her  estate,  when  dispensed  with, 
273.  • 

Contract  by,  for  sale  of  wife's  estate,  effect  of,  463,  464. 

Will  not  be  required  to  procure  her  concurrence,  semble,  496. 
HUSBANDRY. 

Improper,  depreciation  by,  must  be  compensated  for,  307. 

by  purchaser,  a  reason  for  purchase-money  being  paid  in, 
516.    * 
IDENTITY. 

Failure  of,  in  subject-matter  of  contract  fatal,  64. 

Condition  respecting,  69. 

Of  parcels,  and  individuals,  presumption  of,  166, 167. 

Of  individuals,  whether  proveable  by  declarations,  &c.,  as  a  matter  of 
pedigree,  179. 

Latent  ambiguity  respecting,  may  be  removed  by  evidence  of  inten- 
tion, 453. 
IDIOT.    See  Lunatic. 
ILLEGAL. 

Agreements  cannot  be  enforced.  111  to  113. 

At  Law.  or  in  Equity,  454,  490. 
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ILLEGAL — continued. 

Oaxissioo  of  stipulation  supposed  to  be,  is  biodiog.  488. 

Allegation  in  answer  that  agreement  is,  544. 
ILLEGIBLE. 

Abstract  so  written  as  to  be,  need  not  be  received,  146. 

Agreement,  evidence  to  decipher,  45L 
ILLEGITIMACY. 

Of  child  born  in  wedlock  may  be  proved,  170. 

Does  not  rebut  presumption  of  advancement  437. 
lAIM  ATE  RIAL. 

Terms  of  agreement  need  not  be  proved,  481. 
IMPRISONMENT.    See  Duress,  and  492,  n.  («) 
IMPROBABLE. 

Claim,  possibility  of,  whether  title  bad,  526. 
IMPROVEMENT.    See  Accounts,  Expenoiture. 

Intended,  of  adjacent  land,  effect  of  plan  showing,  55. 

In  estate,  after  contract,  belongs  to  purchaser,  116  to  118, 560. 
IMPROVIDENT. 

Contract  by  agent,  not  enforced,  491. 
njADEaUACY. 

Of  consideration,  when  a  ground  for  a  reconveyance,  353,  el  «ef . 

On  sales  of  reversions,  355. 

How  determined,  357. 

When  a  defence  in  Equity,  510,  et  seq. 

Its  effect  on  costs,  543. 
INCAPACITY. 

To  sell  or  purchase,  1  to  26. 

To  convey,  a  breach  of  covenant  for  right  to  convey,  367. 
9    Of  defendants  to  contract,  a  defence  in  Law,  454. 
and  in  Equity,  489. 

Of  plaintiff,  whether  a  defence  in  equity,  t'd. 
INCAPACITATED  OWNERS.    See  Statutory  Owkers. 
INCIDENTS. 

All  legal,  presumably  accompany  estate,  51. 
INCLOSED  LANDS. 

Conditions  usually  requisite  on  sale  of)  74. 

Title  to.  134  to  136. 
INCLOSURE  ACT. 

Commissioners  and  valuers  under,  cannot  purchase  land  in  pRfish,  17. 

Provisions  of,  as  to  evidence  of  compliance  with,  135. 

Award  under,  how  proved,  150. 
INCOME  TAX. 

Not  deducted  from  interest  paid  into  court,  561. 
INCOMPETENT. 

Person,  bidding  by,  at  sale  by  court,  553. 
INCONSISTENT. 

Descriptions  of  parcels,  not  within  common  condition  respecting  ideoti- 
ty,  69. 
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INCORPOREAL. 

Hereditaments,  covenants  run  with,  366. 
INCREASE. 

or  rent,  agreement  for,  must  be  in  writing,  95. 

Of  purchase-money,  293,  et  seq. 
INCUMBRANCES. 

On  client's  estate,  counsel  cannot  buy  at  a  profit,  17. 

Effect  of,  on  power  of  tenant  for  life  to  consent  to  sale,  35,  n. 

Vendor  must  disclose,  if  not  apparent  on  the  deeds.  41. 

Inquiry  respecting,  should  be  made  of  supposed  claimant,  and  of  trus- 
tees of  legal  estate,  42,  43. 

Permanent,  should  be  noticed  in  particulars,  52. 

Condition,  as  to  indemnity  against,  70. 

Notice  of,  to  purchaser,  before  conveyance  executed,  is  binding,  115. 

Whether  imperfections  of  title,  in  Equity  and  at  Law,  131  to  133. 

Equitable,  which  are  satisfied,  whether  instruments  creating  should  be 
abstracted,  143  to  145. 

Subsisting,  should  be  abstracted,  145. 

And  irusts  for  payment,  difference  between,  190,  n. 

On  land,  right  to  recover  when  barred,  197  to  199. 

As  to  searches  for,  and  inquiries  respecting,  generally,  Ch.  XI. 

Fiduciary  vendors  covenemt  against,  261. 

As  to  the  discharge  of,  on  completion,  281,  et  seq. 

Purchaser,  when  liable  to  see  to,  291. 

Vendor,  whether  bound  to  get  in,  by  separate  deed,  246,  339. 

Purchaser,  keeping  on  foot,  must  pay  expenses,  340. 

His  right  to  pay  off,  aAer  conveyance,  out  of  unpaid  purchase-money, 
381,  390. 

Legal  estate,  when  a  protection  against,  389,  et  seq. 

Concealed,  thrown  wholly  on  puisne  equitable  purchaser,  393. 

In  favor  of  charities,  rule  as  to  notice,  394,  425. 

What  is  notice  of,  402,  et  seq. 

Contribution  to,  428. 

Merger  of,  442,  n. 

Expenses  of  searches  for,  when  recoverable,  446. 

Affecting  enjoyment  of  estate,  a  defence  in  Equity,  506. 

Application  of  money  in  discharge  of,  on  sale  by  Court,  561,  565. 
INCUMBRANCER.    See  Claim,  Expenditure,  Incumbrance,  Mort- 
gagee, Notice,  Priority. 

Releasing,  covenant  by,  262. 
INDEMNITY. 

Nature  of,  if  offered,  should  be  stated,  70. 

Mutual,  condition  for,  on  sale  of  leasehold  estate  in  lots,  76. 

Leasee,  entitled  to,  from  equitable  assignee  of  term,  129. 

Vendor  of  leaseholds  can  require,  when,  265. 

Executor  of  lessee,  entitled  to,  on  sale  by  Court,  567. 

Covenant  for,  does  not  run  with  land,  semble^  361,  n.  (b,) 

102 
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INDEMNITY— con/muu*/. 

Vendor^s  right  to,  its  effect  on  purchaser's  right  to  avoid  leases,  tc, 
416. 

Neither  to  be  given  nor  taken  compulsorily,  unless  by  agreement,  503. 
INDORSEMENT. 

On  deed,  should  be  examined,  206. 

or  notice  of  conveyance,  on  leading  title  deed  retained  by  vendor,  331. 
INDORSED  RECEIPT. 

Unusual  position  of,  should  be  explained,  207.  409. 

Not  conclusive  as  to  payment,  in  Equity,  310,  345;  see  411. 

Is  counted  as  part  of  the  deed,  332. 
INFANT. 

How  far  incapable  to  sell  or  purchase,  2,  3,  10,  11.    And  see  Wright 
v.  Snowe,  2  De  G.  db  S.  321. 

Facilitating  fraud  by  vendor,  228. 

Cestuis  que  trusty  trustees  for,  can  give  discharges,  when,  284,  287. 

Trustees  and  mortgagees,  conveyance  by.    See  Conveyance.    Costs 
of  obtaining,  335. 

Incumbrancer,  encouraging  purchase  or  expenditure,  228,  394. 

Estate  of,  person  buying  may  be  treated  as  bailiff,  427. 

Made  a  co-plaintiff  in  respect  of  adverse  or  inconsistent  right,  no  de- 
cree, 466. 

Cannot  enforce  specific  performance,  but  other  party  cannot  resond 
contract,  489. 

Conveyance  of  estate  of,  Master  must  settle,  535,  567. 

May  be  ordered  to  convey.  568. 

Refusing,  attachment  may  issue  against,  569. 
INFERENCE. 

Instrument  produced  merely  to  negative,  need  not  be  abstracted,  142L 

Of  law,  whether  bill  need  state,  471. 
INFORMATION. 

Whether  purchaser  precluded  from  evidence  may  require,  73. 
INHERITANCE. 

Fiduciary  vendors  must  sell  timber,  dbc,  along  with,  33. 

All  that  forms  part  of,  belongs  to  purchaser  from  date  of  contract,  116. 

Owner  of  any  portion  of,  can  sue  on  covenants  for  title,  366. 

Owner  of  first  estate  of,  when  to  be  a  party  to  suit,  469. 
INITIALS. 

Signature  of,  agreement  by,  sufficient,  106. 
INJUNCTION. 

Against  sale  by  fiduciary  vendors,  rare,  38. 

Granted  against  waste  by  purchaser  in  possession  before  complefioo, 
118. 

Or  against  process  for  rent  by  landlord  vendor,  119. 

Not  against  mortgagee  contracting  to  sell  estate  and  suing  for  mortgage 
debt,  128. 

Against  breach  of  covenant,  362. 
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INJUNCTION— cofi/tnu«rf. 

Against  action  for  deposit,  when,  446,  456,  518. 

Against  action  for  deeds,  by  purchaser  under  decree,  570. 
IN  LOCO  PARENTIS. 

Purchase  by  one  standing,  an  advancement,  438. 
INQUIRY. 

Should  be  made  of  supposed  claimants  on  estate,  42.        * 

Of  trustees  of  real  estate  confers  no  priority,  43. 

By  purchaser,  vendor  not  bound  to  answer  what,  164. 

Of  vendor's  solicitors,  supposed  incumbrancers,  dbc,  227,  ei  teq. 

Purchaser  fraudulently  abstaining  from,  case  of,  405. 

Purchaser  negligently  abstaining,  dbc,  409, 412. 
INROLLED  DEEDS. 

Secondary  evidence  whether  admissible  in  proof  of,  65. 
INSANITY.    See  Lunatic. 

Evidence  of,  12,  n. 
INSCRIPTIONS. 

When  evidence  of  pedigree,  178. 
INSOLVENCY. 

Of  auctioneer,  loss  by,  falls  on  vendor,  82. 

Of  party  to  contract,  does  not  avoid  it,  120. 

Proceedings  in,  how  proved,  156. 

Of  debtor  by  judgment,  236. 

Court  of,  when  to  be  searched,  242. 

Of  purchaser,  a  ground  for  appointing  a  receiver,  5ld. 
INSOLVENT. 

How  far  incapable  to  sell  or  buy,  6, 13. 

Assignees  of,  when  Uiey  must  sell,  28. 
how  they  should  sell,  32. 
may  sell  below  price  fixed  by  creditors,  35. 
appointment  of,  to  be  registered,  when,  3d8. 
costs  of,  on  disclaimer,  546. 

Purchaser,  assignees  of,  disclaiming,  estate  decreed  to  vendor,  465.. 
INSTALMENTS. 

Ad  valorem  duty  on  purchase-money  payable  by,  327. 
INSTRUCTIONS. 

Private,  to  agent,  effect  of,  84. 

Agent  exceeding,  principal  not  bound,  t^. 

Writing  sent  as,  may  amount  to  agreement,  105. 
INSURANCE. 

Af^ainst  fire,  vendor  need  not  keep  up,  117. 
INTENTION. 

Of  author  of  trust,  test  of  trustees'  power  to  give  receipts,  283,  et  s€f. 

Of  vendor,  as  to  lien  for  purchase-money,  may  be  shown,  350. 

Evidence  of,  cannot  at  Law  cut  down  general  words,  353. 

Of  parties  to  covenants,  is  to  be  collected  from  entire  deed,  373. 

Evidence  of^  when  admissible  at  Law,  in  aid  of  agreement,  45^ 
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INTEREST.    See  Accocxts. 

Oo  pajnchaae-moDey,  oonditioD  respecLiogy  58  to  60. 

As  to  payment  of,  293  to  302, 383,  o. 

Miacaleulated,  vendor  cannot  claim  afler  conveyaoee,  351. 

On  deposit,  aoctiooeer  not  liable  for,  82. 

Porchaaer  evicted  can  recover,  when,  375,  377. 

PorchasM-  can  recover,  at  Law,  on  breach  of  contract,  446u 

Not  allovred  on  money  refunded  on  appeal,  538,  548. 

On  DKNiey  charged  on  land,  for  what  time  recoverable,  198. 

First  porchaaer  allowed,  if  biddings  opened,  558. 

When  allowed  to  person  opening  biddings  and  outbid,  559. 

Paid  into  Court  most  be  clear  of  income  tax,  561. 

Of  vendor  in  property,  purchaser  must  disclose  facts  increasing,  4& 

Of  vendor  and  puichaaer,  and  their  representatives,  under  ooolrac^ 
114,  Ch.  VIL 

Reversionary,  of  married  woman,  acknowledged  deed  paases  what, 
273. 

In  estate,  conveying  party  mistaking,  has  no  remedy,  352. 

Subsequently  acquired,  purchaser  may  call  for,  383. 

When  bound  by  contract  for  sale,  499. 

Partial,  when  vendor  bound  to  convey,  501. 

Contracted  for,  title  not  shown  to.  a  defence,  504. 
INTERPLEADER. 

Order  for.  auctioneer  may  obtain,  in  respect  of  deposit,  81. 
INTERPRETATION. 

Of  agreement,  evidence  of,  admissible  at  Law,  451. 
INTERRUPTION. 

Under  Prescription  Act,  means  adverse  obstruction,  187. 
INTESTACY. 

And  death  of  vendor  before  convejranoe,  rights  of  heir,  121. 122. 

And  death  of  porchaaer  before  conveyance,  rights  of  heir,  126. 

What  evidence  of,  can  be  required,  if  title  oonunenoe  with  oooveyanoe 
by  heir-at-law,  163. 

Or  in  other  cases,  165. 

How  praved,  168. 

If  doubtful.  Statute  of  Limitations  not  to  be  relied  on,  199. 
INTOXICATION. 

Of  party  to  contract,  its  effect,  489. 
INVESTIGATION. 

Of  title,  should  be  expressly  precluded,  if  so  intended,  68. 

Purchaser  neglecting^  has  constructive  notice  of  delects^  406, 408. 

Costs  o£,  when  recoverable  at  law,  446. 
INVESTMENT.    See  Appbopriatiom,  Purcba8&-moket. 

Of  purchase-money,  fiduciary  purchaser,  whether  boood  by,  if  sale  set 
askle,  24. 

Of  deposit,  condition  fi>r,  when  expedient,  57. 

Of  deposit,  when  binding  on  purchaser,  88. 
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INVESTMENT— /:oii/tntt«i/. 

or  purchase-money,  and  declaration  of  trust,  discharge  purchaser,  285. 

Of  purchase-money  paid  by  Railway  Companies,  &.c.,  311,  e^  seq. 

Costs  of,  337. 

By  father,  of  his  own  money  along  with  settled  funds,  an  advance- 
ment, 440. 

Loss  by,  not  recoverable  at  Law,  446. 

Of  purchase-money  on  sale  by  Court,  purchaser  when  bound  by,  566. 
IRREGULARITY. 

In  proceedings,  purchaser  from  Court,  whether  affected  by,  570. 
ISSUE. 

Failure  of,  when  presumed,  174. 

Presumplion  against  aged  female  having,  175. 
ISSUE  IN  TAIL. 

Barred,  under  3  db  4  Will.  IV.  c.  27,  to  some  extent  as  tenant  in  tail, 
194, 195. 

Not  bound  by  agreement  by  tenant  in  tail,  563. 
JOINT-PURCHASERS. 

What  duty  on  conveyance  thereto,  329. 

Rights,  d&c,  of,  under  conveyance,  432,  el  seq. 

Of  estate  from  Court,  purchase-money  must  be  paid  entire,  561. 
JOINT  TENANT. 

Possession  by  one  does  not  save  the  right  of  another,  192. 

Estate  of,  how  affected  by  judgments,  231,  234. 

At  Law,  when  not  so  in  Equity,  432,  et  seq. 

Lien  of,  on  estate,  for  expenditure,  &.C.,  434. 
JOINTURE. 

Relied  on  in  bar  of  dower,  tide  to  land  must  be  shown,  252. 

Release  of,  a  sufficient  consideration  for  settlement,  420. 
JOURNEYS. 

Expenses  of,  condition  as  to,  70. 

To  examine  deeds,  201. 

To  estate,  allowed  on  opening  biddings,  558. 
JUDGMENTS. 

Bind  purchaser's  interest  under  contract,  115. 

Against  vendor,  give  a  lien  on  unpaid  purchase-money,  119. 

Should  be  abstracted,  145. 

Entering-up  judgment,  what  is,  234,  n. 

Vendor  cannot  be  required  to  search  for,  163. 

As  to  searching  for,  general  law  respecting,  230  to  241. 

Judgment  creditors,  when  to  concur  in  conveyance,  250. 

Against  purchaser,  vendor's  lien  is  a  protection  against,  351. 

Where  part  of  purchase-money  remains  on  mortgage,  351. 

Are  subject  to  prior  equities,  398. 

Unregistered,  notice  of,  must  be  actual,  402. 

Registered,  are  notice  only  if  purchaser  search  register,  40&,  410. 

Order  in  suit  for  payment  by  purchaser,  a  judgment  debt,  535. 
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JURISDICTION. 

Trostees,  &^^  out  of,  conveyance  from.    See  Conveyance. 
LANDS  CLAUSES  CONSOLIDATION  ACT,  1850. 

Enables  incapacitated  owners  to  convey,  6. 

Subject  to  what  restriction  as  to  time  for  compulsory  purchasea,  28. 

As  to  sales  under,  by  trustees,  and  other  fiduciary  vendors,  36. 

Or  by  municipal  corporations,  37. 

Notice  under,  when  and  how  far  an  agreement  ftir  purchase,  96,  99. 

Company,  on  sales  under,  pays  for  abstract,  131. 

Conveyance  under,  by  promoters  of  undertaking  to  Uiemselvea,  275. 

Discharge  of  incumbrances  under,  2S3. 

Payment  and  investment  of  purchase-moneys  under,  311,  313. 

Assurance  of  copyholds  taken  under,  to  be  entered  on  Court  roUi, 
324. 

Payment  of  costs  under,  336,  et  seq. 

Vendor's  rights  of  pre-emption  of  superfluous  lands,  359. 

Omitted  interests^  provides  for  their  subsequent  purchase,  429. 
LAND.    See  Covenant. 

.  Agreement  to  sell,  includes  vendor's  entire  interest,  51. 

Includes  what,  under  3  db  4  Will.  IV.  c  27, 188. 

Loss  of,  not  certainly  compensated  for  in  damages,  459. 
LANDLORD. 

Agreement  by,  with  tenant,  what  must  be  in  writing,  95. 

Agreement  by,  for  sale  of  land  to  tenant,  its  effect,  119. 
LANDOWNER. 

Notice  by,  to  company,  when  an  agreement,  99. 

Rights  of,  as  to  deposit  made  by  company  before  entry,  225. 

Selling  to  company,  enters  into  what  covenants,  260. 

In  possession,  right  of,  to  money  paid  into  Court,  312. 
LAND  TAX. 

Is  presumptively  a  charge  on  property,  180. 

Redemption  of,  how  shown,  t^. 

In  cases  of  allottmcnta,  see  Boehm  v.  Wood,  Turn,  db  R.  331 

Certain  defects  in  title  to,  removed  by  statute,  399. 
LATENT. 

Defects,  what  are,  40. 

must  be  disclosed  by  vendor,  ib. 

Ambiguity  in  agreement,  evidence  to  remove,  453. 
LAW. 

Proceedings  at,  how  proved,  155. 

And  Equity,  plaintiff  must  elect  between,  when,  351,  456. 

Remedies  at,  (or  breach  of  contract,  Ch.  XVII. 

Results  of.  whether  to  be  stated  in  bill,  171. 

Inability  to  recover  damages  at,  whether  a  defence  in  Equity,  496. 

Case  not  sent  to,  without  purchaser's  consent,  523. 
costs  of,  547. 

Ctoefltions  of,  Court  more  readily  decides  against  purchaser  than  qoes- 
tioDs  of  construction,  524. 
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LEASE. 

Premium  obtained  fraudulently  by  infant  for,  returned,  3. 

To  aliens,  past  and  present  Law  respecting,  9. 

Infant  repudiating,  and  having  enjoyed  part  of  term,  cannot  recover 
premium  for,  IL 

Putting  up  of,  to  sale  by  Assignees,  37,  n.,  129. 

Notice  of,  whether  notice  of  all  its  contents,  41. 

Covenants,  &c.,  In.  need  not  be  mentioned  on  sale  of,  53. 

But  there  must  be  no  misrepresentation,  &c.,  53,  54. 

Removal  of  buildings,  when  to  be  stated  on  sale  of,  54. 

Misdescription  respecting,  when  fatal,  (>4,  67.  i 

Conditions  usually  requisite,  on  sale  of,  75,  76. 

What  agreements  respecting,  must  be  in  writing,  91  to  93. 

How  affected  by  contract  for  purchase  of  reversion,  119, 128. 

Or  by  contract  by  lessor  to  purchase  underlease,  129. 

Equitablts  assignee  of,  in  possession,  bound  to  indemnify  original  lessee 
against  breaches  of  covenant,  129. 

Title  to  be  shown,  on  sale  of,  137,  138. 

Ecclesiastical,  recitals  in,  when  evidence,  154. 

In  writing,  its  effect  on  rights  of  reversioner,  under  3  &.  4  Will.  IV.  c. 
27, 193. 

Preparation  of,  when  a  waiver  of  lessor's  title,  218. 

Grant  of,  in,  equivalent  to  possession,  220. 

How  far  liable  to  judgments,  231,  232,  234,  235,  237. 

Counterpart  of,  when  to  be  deposited,  315. 

What  to  be  entered  in  county  register,  318.  ^ 

Unregistered,  defect  not  supplied  by  registering  assignment,  401. 

When  liable  to  ad  valorem  duty,  328. 

Agreement  for  in  conveyance,  no  additional  duty,  332. 

Lessee  pays  costs  of.  and  lessor's  solicitor  prepares,  336. 

Property  in,  rights,  &c.,  of  purchaser  after  conveyance,  386,  387,  566. 

Next  estate  is  now  the  reversion,  387. 

Purchaser  of,  has  what  notice  of  lessee's  title,  410. 

Void  or  voidable,  purchaser  may  dispute,  when,  416  to  419. 

Whether  vendor  may  set  aside,  for  his  own  benefit,  417. 

Agreement  to  assign,  how  not  to  be  performed,  504,  506. 
LEASE  FOR  A  YEAR. 

Recital  of,  when  evidence,  154. 

Reference  to  Act  dispensing  with,  unnecessary,  257. 
LEASEHOLD.     See  Lease. 

Described  as  the  freehold,  variance  is  fatal,  63,  504. 

Covenants  by  vendor  of,  259. 

by  purchaser  of,  265,  567. 

Occupation  rent  to  be  paid  for,  instead  of  interest,  during  delay  in  com" 

pletion,  297. 
Covenants  for  title  run  with,  365. 

Instead  of  freehold,  purchaser  need  not  take,  504. 
And  see  Lease,  Lessee,  smd  Lessor. 
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LEGACY. 

Right  to  recover,  when  barred  under  3  &  4  Will.  IV.  c  27, 197. 

Evidence  of  payment  of,  197,  n. 

Charged  on  land,  registered  judgment  charges,  semhle,  238. 

Payment  of,  when  purchaser  need  pee  to,  284,  et  seq. ,  291,  292. 

Assignment  of.  need  not  be  registered,  318. 
LEGAL  ESTATE. 

Dependent  on  precedent  conditions,  difficulty  attending  sale,  31. 

Trustee  of,  must  convey  to  trustee  for  sale  of  equitable  estate,  38. 

How  far  a  protection  to  purchaser,  115,  232,  345,  383,  389  to  392,  400. 
,       Conveyance  of,  when  in  infants,  <S[.c.     See  Conveyance. 

Being  outstanding,  when  not  a  defect  in  title,  131,  562. 

notice  of,  is  notice  of  its  trusts,  408. 

But  abstract  must  show  in  whom  it  is  vested,  132. 

All  documents  affecting,  should  be  abstracted,  143. 

Reconveyance  of,  when  presumed,  159. 

Trustees  of,  vendor  must  procure,  to  convey,  498. 
LEGATEE. 

Of  bond  debt,  can  set  aside  purchase  by  lunatic  testator,  in  considera- 
tion of  release  of  debt,  12. 

Court  may  sell  under  3  &  4  Will.  IV.  c.  104,  in  suit  by,  550. 
LEGITIMACY. 

Of  child  born  in  wedlock,  when  presumed,  169, 170. 
LESSEE. 

Misdescription  of  occupier  as,  not  matter  for  compensatioo,  65. 

Purchase  of  reversion  by,  119,  128,  387. 

Has  constructive  notice  of  lessor's  title,  409. 
LESSOR. 

Title  of,  condition  against  producing,  67. 

Contract  for  sale  of  crops  by,  to  incoming  tenant,  must  be  in  writiqg, 
95. 

Effect  of  contract  by,  to  purchase  under  lease,  129. 

Title  of,  when  to  be  produced  on  sale,  137. 
lessee  has  notice  of,  409. 
notice  of  tenancy,  not  notice  of,  410. 
LETTER. 

May  constitute  agreement,  97,  98. 

When  insufficient  for  that  purpose,  99. 

Binds  writer  from  time  of  transmission,  101. 

Party  accepting  offer  by,  not  responsible  for  delay  in  post  office,  t^. 

Imperfect  references  in,  to  other  documents,  102. 

Agreement,  or  merely  treaty  by,  distinguished,  104. 

Stamps  on  agreement  by,  109. 

To  counsel,  &c.,  as  to  producing,  415. 

How  to  be  referred  to,  in  bill,  471. 
LIABILITY. 

Greoeral,  of  fiduciary  vendors,  37. 


INDEX.  627 

hlABlLlTY— continued. 

Of  auctioneers,  80  to  83. 

or  agents,  83  to  87. 

Under  lease,  condition  for  apportionment  of,  on  sale,  76. 

Of  purchaser  undei;  contract,  his  alienee,  dec,  must  undertake,  115. 

To  perform  contract,  not  a£fected  by  death,  dec.  &.C.,  120. 

tests  the  relative  rights  of  either  party^s  representatives, 
122  to  127. 

Fresh,  incurred  by  vendor,  makes  time  essential,  209. 

Of  vendor,  purchaser  must  undertake  what,  205. 

Mutual,  under  contract,  whether  dependent,  449. 

Of  purchaser,  matters  increasing,  when  si  defence  in  Equity,  506. 
LICENSE. 

Parol,  to  use  land,  whether  valid,  92. 

Is  determined  by  the  conveyance,  430. 

Void  agreement  may  operate  as,  to  excuse  trespass,  93. 
LIEN. 

Implied,  fiduciary  purchaser,  ordered  to  reconvey,  has  none  for  balance 
due,  23. 

Vendor  has,  on  estate  and  conveyance,  for  purchase-money,  118,  267. 
suits  by,  to  enforce,  is  for  recovery  of  money  charged  on  land, 
198. 

Judgment  is  a,  on  unpaid  purchase-money,  119. 

Lcmdowner  has  none,  for  costs,  on  sum  deposited  by  Railway  Com- 
pany, 225. 

Of  mortgagee's  solicitor,  on  deeds,  its  extent,  204. 

Vendor's  solicitor  has  none,  on  conveyance,  for  costs,  267. 

Vendor's,  for  unpaid  purchase-money  afler  conveyance,  its  extent  and 
nature,  345,  et  seq. 

When  lost,  by  taking  security,  dec.,  346  to  349. 

May  subsist  as  to  part  only  of  unpaid  money,  350. 

Presumable  intention  for  or  against  lien  may  be  rebutted,  ib. 

How  lost  as  against  third  parties,  ib. 

None  implied  in  favor  of  disqualified  persons,  ib. 

Is  merely  equitable,  351. 

Is  a  protection  against  judgment  creditors,  when,  ib. 

Does  not  extend  to  miscalculated  interest,  ib. 

Purchaser  has  none  on  appropriated  purchase-money,  382. 

Notice  of  possession  of  deeds  is  notice  of^  408. 

Vendor's  tenancy,  when  not  notice  of,  411. 
LIFE. 

Misdescription  of,  how  not  qualified,  44. 

Dropping  of,  before  conveyance,  116  to  118,  555. 

Most  be  shown  to  exist,  on  sale  of  renewable  lease,  138. 

Estate  or  annuity,  on  sede  of,  time  is  material,  209. 

purchaser  of,  from  Court,  when  entitled  to^  567. 
103 
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LIGHT. 


liod  stated  to  be  bnflding  land,  yet  vendor  may  noC  build  on 
ao  as  to  obstruct  even  new  lights,  55,  56. 

Title  to  rights  oT,  under  Prescription  Aet,  184  to  188. 
LDOT. 

Of  price,  agent  exceeding,  principal  not  bound,  84. 
LIMITATIONS,  STATUTE  OF. 

Delay  for  less  than  time  allowed  by,  may  bar  right  to  leUef  io  Equity, 
25. 

Tithes,  bow  alTected  by,  183. 

General  prariBioDBor,  188  to  200. 

Purchaser  eompelled  to  aoeept  title  nnder,  199. 

Suit  to  enforce  vendor's  lien  is  not  within  25th  sect  o^  346. 

Begins  to  mn,  when,  in  fevor  of  covenantor,  366u 

on  conveyance  by  trustees  in  breach  of  trast,  427. 
LIS  MOT  A. 

Declarations  used  as  evidence  most  be  made  befixe,  179. 

What  is  a.  iA. 
US  PENDENS. 

Seardi  for,  is  osoally  directed,  230. 
for  what  period,  242. 

Most  be  registered,  to  bind  purchasers  without  notipe,  399. 

Is  notice,  only  if  registered,  406, 410. 
UVERY  OF  SEISIN. 

Presnmption  o^  161. 
LOCAL. 

PoUic  act,  fahnififs  under,  need  not  be  stated,  53b 
as  it  ii  notice,  406. 

Derivation  of  fiunily,  whether  a  matter  of  pedigree,  179. 

Measures  abolished,  303. 

CoBtoms,  evidence  ol^  to  explain  contract,  452. 
LONDON. 

MiddlwT  Register  Act  does  not  affect,  318. 
LORD  OF  MANOR. 

CoBtomary  validly  of  grant  by,  must  be  tbawn,  75u 

And  title  o^  oo  sale  of  enfranchised  copyhold,  137. 
LOSS. 

nhnsry  vendors  seDipg  by  aoctioa,  not  genenDy  liabfe  for,  36l 

Aliur^  if  they  buy  in,  and  re-sell  without  authorityy  37. 

Through  anctiooeer,  falls  on  vendor,  82, 89. 

By  investmenL    See  Ixvestiuht,  and  Fuicds. 

Of  unstamped  agreement,  110, 453. 

Accidental,  after  contiact,  fells  on  purchaser,  116. 
ruk,  on  sales  by  the  Court,  554, 560. 

Of  early  title,  how  to  be  provided  for  by  cooditioDH^  68. 

Of  deed,  when  not  an  objection  to  title,  145. 

leti  in  secondary  evidence  of  its  contents,  65, 152. 
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LOS  S — continued, 

what  sufficient  evidence  of,  ib. 

By  breach  oi'  contract,  what  recoverable  at  Law,  446,  447. 
LOTS. 

Fiduciary  vendors  may  sell  in,  32. 

Alteration  in,  should  be  advertised,  33. 

On  sale  in,  abstract  should  be  verified  at  vendor's  expense,  70,  77. 

Of  leaseholds  in,  what  conditions  requisite,  76. 

Employment  of  several  bidders,  whether  allowable,  89. 

Who  entitled  to  deeds,  314,  569. 

Stamps,  on  agreement  for  purdiase  of  several,  109, 110. 

Purchaser  of  one,  when  made  a  party  to  suit  respecting  another,  466, 
467. 

Part  performance  as  to  one  does  not  .affect  another,  482. 

Defect  in  title  to  one  of  several,  507. 

As  to  opening  biddings  on  some  only  of  several,  557. 

If  biddings  opened,  estate  may  be  reailotted  by  order,  553. 
LUNACY. 

Evidence  of,  12,  n. 

Subsequent,  does  not  avoid  contract,  120. 
LUNATIC. 

How  far  incompetent  to  buy  or  sell,  3, 4, 12,  and  see  Price  v.  Berring- 
ion,  7  Ha.  394. 

Vendor,  conveyance  from,  under,  1  Will.  IV.  c.  65,  537. 
.  Highest  bidding  by,  on  sale  by  Cou^t,  553. 
See  Committee  and  Conveyance. 
LYING  IDLE.    See  Purchase-monet. 
MAINTENANCE. 

Agreement  amounting  to,  invalid,  112. 
MAJORITY. 

Of  creditors,  or  eestuis  que  trust,  cannot  bind  minority,  when,  21,  26. 

Of  creditors  of  insolvent,  direct  time  and  mode  of  sale,  32. 
MANAGEMENT. 

Acts  of,  by  purchaser  in* possession,  no  waiver  of  title,  220. 
MANDAMUS. 

To  compel  inspection  of  Court  Rolls,  242,  n. 

Existence  of  remedy  by,  whether  a  defence  in  Equity,  460. 
MANOR. 

Customary  restrictions  upon  alienation,  removed,  7,  n. 

Customs  of,  need  not  be  stated  on  sale  of  copyholds,  53. 

Freeholds,  stated  to  be  held  of,  quit  rents  and  heriots  need  not  be  re- 
ferred to,  semble,  ib. 

Conditions  as  to  title  to,  on  sale  of  enfranchised  copyholds,  47, 137. 

Condition  as  to  customary  grants  of  waste,  75. 

On  sale  of,  fines  when  considered  to  accrue,  566. 

See  COCRT-ROLLS. 

MANSION. 

Vendor  not  compelled  to  convey,  apart  from  estate,  500. 
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MANUFACTORY. 

Effect  of  notice  by  Railway  Company  to  take  part  of,  99. 

Vendor  oootractiDg  to  sell  entirety  not  forced  to  convey  only 
500. 
BCARRL^GE. 

To  BritHh  sobjeet,  natoralizes  feoude  alien,  10. 

PwMwimption  oC  171. 

Evidence  of,  176  to  180. 

Settlement,  bb  to  covenants  by  vendor  claiming  under,  259. 

A  nfficientconidefation  for  settlement,  421. 

Whether  so  as  in  &vor  of  ooUaterals,  t^.,  et  seq, 

Sobseqaent,  may  support  prior  voluntary  settlement,  424. 

Is  not  a  part  peribrmanoe  of  parol  agreement,  479. 
MARRIED  WOMAN. 

How  &r  incapable  to  sell  or  buy,  5,  6, 12. 

Signature  by,  in  name  of  first  husband,  valid,  106. 

When  barnd  under  3  &  4  WilL  IV.  c  27, 194. 

Husband  eovenants*  on  sale  of  her  estate,  261. 

Cannot  eoovey  by  attorney,  269. 

Conveyance  and  disrlaimftr  by,  under  statutes,  269  to  275. 

Assignment  by  woman,  enoneoody  suppoong  herself  lo  be,  352,  n. 

Fraudulently  encouraging  purchase,  icc^  is  bound,  394. 

Contract  for  sale  of  her  estate,  when  enfbroed,  463. 

Surviving,  whether  die  may  adopt  husband^s  contiact,  464. 

Sqiarale  estate  oC  bound  by  her  contract  to  purchase,  465. 

Aim!  hosband,  voidable  contract  by,  for  sale  of  her  eBtate,  whether 
purchaser  can  rescind,  489. 

When  not  ordered  to  convey,  568. 
MASTER. 

Purchase  befixe  a,  by  trustee,  iic^  invalid,  15. 

Sales  belbre,  are  not  within  Statute  of  Frauds,  91, 555. 

Reference  of  title  to,  and  proceediqgs  on,  519,  ti  «ef . 

Settlement  of  conveyance  by,  535,  el  sef  . 

Appointment  under  1  WilL  IV.  c  36,  to  convey,  538. 

Bin  recommended  by,  yet  diisninned  with  costs^  540l 
And  see,  as  to  sales  before,  Chapi  XIX. 
MATERIAL. 

Facts,  not  appearing  on  deeds,  vendor  must  dkckwe,  41. 

Ikfiwmtfwients  avoid  contract  63^  64. 


In  covenants  fer  title,  368. 


Statntoty  and  local,  303. 

Statutoqf  mf  ning  of  ej^reanoos  refeniag  to,  not  yrmaoi.  hf  fnd, 
452. 
MSMORAM)UXL 

To  be  kidoned  on  kmSng  titk  deed  retuned  by  vendor,  32Su 
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MEMORIAL. 

Copy  of,  when  evidence  of  registered  deed,  153. 
Contents  and  attestation  of,  319,  320. 
Stamps  on,  319,  n. 
MERGER. 

Of  charges,  on  purchase  by  incumbrancer,  442.  n. 
MINES. 

And  minerals,  should  generally.be  sold  by  fiduciary  vendors  with  sur- 
face, 33. 
Are  not  prima  faeiey  included  in  sale  or  conveyance  to  Railway  or 

Waterworks  Company,  52,  258. 
Liability  to  right  to  dig  for,  its  effect  on  title,  52,  503, 506,  527. 
Customary  right  to  dig  for,  in  mining  districts,  53. 
Shares  in  mining  company,  parol  agreement  for  sale  of  shares  in,  void, 

93. 
what  title  must  be  shown  to,  138. 
Mining  adits,  184,  n. 
MINERALS. 

Parol  agreement  to  sell  as  a  chattel,  valid,  semhley  94. 
Belong  to  purchaser  from  date  of  contract,  116,  306. 
Tithes  of,  not  within  Commutation  Act,  181. 

Right  to  dig  for,  may,  but  exclusive  right  to  particular  stratum  of,  can- 
not, be  claimed  by  prescription,  185,  n. 
Conveyance  of,  should  reserve  power  of  entry,  when,  266. 
MISAPPREHENSION. 

By  one  of  several  vendors  of  the  extent  of  his  interest,  immaterial 

after  conveyance,  352. 
Agreement  entered  into  under,  when  not  enforced,  485. 
MISCALCULATED. 

Interest,  vendor  cannot  claim  after  conveyance.  351. 
MISDESCRIPTIONS. 

Destroy  effect  of  what  would  otherwise  be  notice,  54. 
Condition  respecting,  62,  65. 

Fiduciary  vendors  cannot  allow  compensation  for,  65,  78. 
What  are  so  material  as  to  avoid  contract,  63,  64. 
Purchaser  from  Court  allowed  compensation  for,  after  conveyance,  571. 
And  see  Misrepresensations. 
MISINFORMATION. 

As  to  incumbrances,  dbc.,  how  far  trustees  giving,  are  responsible  for, 

43,  229. 
By  purchaser,  vendor  relying  on,  and  selling  at  under-vaJue,  relieved 
after  conveyance,  353. 
MISREPRESENTATION. 

Purchaser  from  infant  relieved  only  on  ground  of,  3  $  and  see  Wright  v. 

Snowe,  2  De  G.  &  S.  321. 
Unintentional,  by  vendor's  agent,  40. 

by  principal,  394. 
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MISREPRESENTATION— c<m/m«i?i/. 

or  value  Ac^  by  vendor,  43  to  45. 

Of  estate  by  purchaBer  to  third  person,  46. 

Of  terms  of  lease,  avoids  contract,  though  lease  read  at  sale,  53. 

Inadequacy  of  price,  occasioned  by,  sale  set  aade,  353. 

Purchaser  accepting  defective  title  through,  relieved,  378,  ei  seq. 

A  defence  in  Equity,  485,  et  seq, ;  492,  496,  503,  510. 

Its  effect  on  costs,  541.  • 

MISTAKE. 

Purchase  by,  specific  performance  of  not  enforced,  90. 

By  vendor,  as  to  extent  or  value  of  the  property,  or  of  his  intemt 
therein,  no  relief  after  conveyance,  351,  352. 

Aliier^  if  a  conveyance  of  farm  A.,  by  mistake,  include  B.,  ib. 

Lands  omitted  by,  purchaser  can  daim,  383. 

When  not  an  excuse  for  misrepresentation,  43. 229, 395. 

Whether  a  ground  for  varying  written  agreement  in  iavor  of  pbintiS^ 
483. 

When  a  defence  in  Equity,  484,  485,  492. 

Not  a  ground  for  opening  biddings  afler  confirmation,  560. 
MIXED  FUND. 

Proceeds  of  sale  of  real  estate,  to  be  applied  as,  with  pereonal  estate, 
executors  can  give  receipts  for,  285. 
MODIFICATION. 

Of  waiver  by  constant  demand  of  title,  221. 
MODUS. 

Title  Commutation  CommissionerB  may  dedde  on  validity  of,  181. 

How  otherwise  established,  182. 

When  within  the  3  &  4  WilL  lY.  c  27, 188. 
MONEY. 

Charged  on  land,  how  long  recoverable,  197, 198. 

To  be  invested  in  land,  married  woman's  reversionary  interest  in.  can 
be  asagned,  273. 
MONTH. 

Means.  fHmafacie^  lunar  month,  215. 
MONUAiENT. 

Is  evidence  in  questions  of  pedigree,  178. 
"MORE  OR  LESS." 

Quantity  of  land  stated  to  be,  308. 
MORTGAGE. 

On  sale  of  estate  in,  arrangement  as  to  the  deeds,  66. 

For  term,  whether  a  sufficient  root  of  title,  141. 

And  reconveyance,  should  not  be  taken  off  the  title,  143. 

Equitable,  by  deposit,  need  not,  if  satisfied,  be  abstracted,  144. 
is  not  affected  by  subsequent  judgments,  237,  398. 
is  subject  to  prior  equities,  393. 

Payment  o^  and  reconveyance,  when  presumed,  160. 

Interest  on,  for  what  time  recoverable,  198. 
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MORTGAGE— ciniintterf. 

Debt,  whether  judgment  k  now  a  charge  on,  237. 

Power  to  lend  on,  implies  power  to  give  receipts,  291. 

As  an  investment,  report  by  Master  againft,  sustained,  313. 

And  conveyance,  double  duty  on  deed  operating  as,  331. 

Taken  for  purchase-money,  destroys  vendor's  lien,  346. 

Of  estate  to  vendor,  for  securing  part  of  purchase-money,  judgments 
against  purchaser  are  immaterial,  351. 

For  price  of  goods,  bought  to  raise  money,  supported,  357. 

Title,  notice  of,  is  notice  of  equity  of  redemption,  408. 

And  conditional  purcheise,  distinguished,  388. 

Appeu'ent  conveyance  may  be  shown  to  be,  437. 

Mortgagor  not  compelled  to  pay  off,  in  order  to  grant  lease,  491. 

Settlement  reserving  power  to,  when  valid,  425. 

Purchaser  of  estate  in,  may  dispute  voidable  leases,  when,  419. 
And  see  InccMBRANCES. 
MORTGAGEE. 

Or  his  agent,  cannot  buy  under  power  of  sale,  17. 

May  buy  from  mortgagor,  18. 

Permission  for,  to  bid  in  bankruptcy,  whether  requisite,  r3. 

May  sell,  under  power,  without  mortgagor's  concurrence,  28. 

Should  not  conduct  sale  in  bankruptcy,  32. 

As  to  mode  of  sale  by,  &c    See  Fiduciart  Character. 

Oppressive  sale  by,  not  necessarily  invalid,  33. 

Contracting  to  sell,  may  yet  sue  mortgagor,  128. 

May  recover  land,  within  what  period,  189. 

Acquires  absolute  title,  under  3  db  4  Will.  IV.  c.  27,  when,  196. 

Right  of,  to  retain  deeds,  until  paid,  204, 205,  570. 

Losing,  or  destroying  deeds,  liability  of,  205. 

Conveyance  of  mortgaged  estate  by.    See  Convetamge. 

Settling  several  mortgages  by  same  deed,  liability  of,  315. 

Inquiry  of,  and  notice  to,  by  purchaser  of  equity  of  redemption,  325. 

Omitting  to  take,  or  giving  up  deeds,  how  affected,  345,  395, 409. 

Buying  equity  of  redemption,  430. 

Selling  sAter  foreclosure,  cannot  sue  on  collateral  securities,  430. 

Not  proper  party  to  mortgagor's  suit,  466. 

Proving  debt  in  suit,  bound  at  once  to  convey  on  sale,  568. 

Consenting  to  sale,  must  leave  deeds  with  Master,  570. 
See  Incumbbamcer. 
MORTGAGOR. 

Agreement  for  his  concurrence  in  sale  by  mortgagee,  28. 

Not  tenant  at  will  to  mortgagee  within  3  &  4  Will.  IV.  c.  27, 191. 

Right  of,  to  redeem,  when  barred,  196. 

Not  proper  party  to  mortgagee's  suit,  465. 
MORTMAIN. 

Corporations  cannot  purchase  without  license  to  hold  in,  8. 

Act,  enrolment  under,  320. 
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MOTIVE. 

For  purchase,  unexpresBed,  time  not  easeDtial,  210. 
MURDER. 

Attainder  for,  involves  forfeitiire  aod  escheat,  6. 
MUTILATION. 

Deeds,  how  affected  by,  as  evidence,  161. 
MUTUALITY. 

On  ground  of|  vendor's  bill  for  purchase-money  siMtained,  460. 

Want  oC  when  a  defence  in  Equity,  493  to  496. 
NAME. 

Of  unincorporated  class,  purchase  in,  bad,  8. 

Of  principal  auctioneer  not  disclosing  is  peraonably  liable,  30. 

Of  stranger,  contract  entered  into  in,  whether  valid,  85, 496. 

Of  principal,  agent  should  sign  in,  85.    And  see  Signatubb. 

being  undisclosed,  agent  may  vary  times  of  payment,  86. 

Of  each  party  to  contract  must  appear,  semhle^  100. 

Of  covenantee,  when  purchaser  may  sue  in,  366. 
NATURAL-BORN. 

Subjects,  who  are,  9. 
NATURAUZATION. 

How  procurable,  9. 
NE  EXEAT. 

Writ  oCf  when  granted  against  purchaser.    See  Turn.  &  R.  342.  ef  jcf  . 
NEGATIVE. 

Evidoiee,  vendor  does  not  give  copies  of,  or  covenant  to  produce,  158, 
166,  315. 
win  or  codicil,  may  be  required  as,  when,  165. 
NEGLECT. 

Gross,  by  either  party  in  proceeding  with  oootract,  entitfes  other  party 
to  readnd,  2ia 

To  require  peilbraiaDoe  of  contract,  when  a  waiver  of  time,  213. 

Meaning  of^  in  covemnts  for  title,  369. 
NEGUGENCB. 

CSffOBB,  in  preparation  of  particulan,  its  effect,  62. 

Of  aoctiooeer,  dbc,  defeats  his  claim  to  remuneration,  82. 

Gross*  may  be  treated  as  notice,  405, 409. 

Biddii^p  whether  opened  for,  after  oonfinnatiQD,  560. 
NEGOTIATIONS. 

Preliminary  to  contract,  mks  to  be  observed  in,  39  to  47. 

Condition  for  rescinding  contract,  how  aflected  by,  72. 

Upon  title,  215  to  220. 
NEW  TITLE. 

Vendor,  when  bound  to  convey,  383,  el  jcf  . 

Acquired  by  plaintiffs  in  Equity,  aller  bill  filed,  495. 
NOMINAL.    See  Resultuig  Tbcst. 

Agent,  contract  by.  when  enforced,  85, 496. 
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NON-EXISTENCE. 

or  estate,  whether  any  relief  for,  afler  conveyance.  382. 

Of  part  of  estate,  and  want  of  title  to,  distinguished  as  defences,  497. 
NOTICE. 

Of  equitable  incapacity  in  original,  afiects  sub-purchaser,  22. 

Of  alteration  in  sale,  fiduciary  vendors  should  give,  33. 

Matters  of  which  purchaser  has,  vendor  need  not  state,  41, 53. 

Misrepresentation  avoids  effect  of  what  would  be,  54. 

Lease  is,  of  what,  41. 

Should  be  given  to  mortgagee,  on  purchase  of  equity  of  redemption, 
325. 

on  purchase  of  equitable  estate,  43. 

But  does  not  give  priority,  as  between  equitable  estates  in  land,  ib. 
229,393.    .  ' 

Of  claim  to  estate  by  stranger,  no  cause  of  action,  47. 

By  or  to  Railway  Company,  may  constitute  agreement,  96, 122. 

Single^  does  not  exhaust  statutory  power  to  purchase,  99. 

Adverse,  not  acted  on,  its  effect  on  title,  164,  526. 

Of  deposit,  absence  of  deeds,  may  amount  to,  205.'  ' 

Time,  not  originally  essential,  may  be  limited  by,  211,  212. 

Of  claim,  whether  incumbrancer  need  give,  228. 

Registration  under  1  &  2  Vict.  c.  110,  is  not,  semble,  230. 

Purchaser  without,  judgments  do  not  affect  under  1  db  2  Vict.  c.  110, 
230. 

Whether  so,  as  regards  Palatinate  judgments,  240.. 

Of  unregistered  judgment  ib. 

Of  sale  being  in  breach  of  trust,  power  to  give  receipts  is  no  protection 
288. 

Of  money  appropriated  and  lying  idle,  to  save  interest,  293. 

Of  deficiency  in  quantity,  when  not  presumed,  307. 

Of  misdescription,  bars  claim  to  compensation,  309,  503. 

Of  copyhold  disentailing  assurance,  323,  n. 

Sub-purchasers  with,  vendor's  lien  prevails  against,  345. 

Alienees  with,  are  bound  by  certain  covenants,  361,  362. 

To  tenants  to  pay  rent,  a  disturbance,  367. 

Of  claim,  its  Affect,  395. 

As  to  notice  generally,  Ch.  XV.  s.  5,  pp.  402  to  427. 

Alienees  with,  must  perform  vendor's  contract,  462. 

Of  defect,  at  time  of  filing  bill,  does  not  bind  purchaser  to  accept  bad 
title,  531. 
NOTORIOUS. 

Local  customs,  need  not  be  referred  to  in  contract,  53. 
NUISANCE. 

Concealment  of,  by  vendor's  agent,  40. 

On  estate,  purchaser  when  Ijable  for,  430. 
NUNC  PRO  TUNC. 

Order  for  mortgagee  to  bid.  made  in  Bankruptcy,  18,  n. 

104.        ' 
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OBJECTIONS.    Sec  Defects. 

To  title,  conditions  as  to,  their  effect,  67,  68,  70  to  73. 

How  affected  by  delay  in  delivery  of  abstract,  58, 146. 

Condition  limiting  time  for,  fiduciary  vendors  may  use,  77. 

Negotiations  upon,  and  waiver  of,  215  to  220. 

Expediency  of  reciting,  in  deed  of  confirmation,  254. 

Equitable*  a  Court  of  Law  considers,  457. 

What  are,  for  purposes  of  reference  of  title,  520.  * 

Fresh,  purchaser  may  take  on  fresh  reference,  529. 

Fair,  not  a  ground  for  costs^  541. 

Purchaser  waiving,  pays  costs  of,  when,  544. 

Improper,  costs  occasioned  by,  not  allowed,  t^. 
OBSTRUCTION. 

Of  necessary  way,  a  disturbance,  367. 
OCCUPATION. 

Of  premises  by  purchaser,  its  effect  on  right  to  rescind,  11,  444. 

Seisin  not  presumed  from,  as  between  vendor  and  purchaser,  167, 168. 

Of  premises  by  purchaser,  yet  compeosalion  allowed  for  defects,  54, 
307. 

Nolice  of,  notice  of  occupier's  equities,  408. 

Sed  aliter  as  respects  a  past  occupation,  410. 
OCCUPATION  RENT.    See  Account,  Leaseholds. 
OFFER. 

For  purchase  by  third  person,  false  assertion  of,  by  vendor,  44. 

Party  accepting,  not  liable  for  delays  in  post,  101. 

Withdrawal,  rejection,  and  acceptance  of,  104, 105. 
OFFICIAL. 

Appointments,  presumption  of,  168. 
OFFICE  COPIES  AND  EXTRACTS. 

Are  received  as,  but  are  not  strictly,  evidence,  154, 156. 
OMISSION. 

Of  parcels  from  conveyance,  purchaser  when  relieved,  383. 

To  make  prudent  inquiries,  purchaser  when  not  liable  for,  412. 

Of  stipulations  as  illegal,  binds  the  parties,  4^8. 
OPENING  BIDDINGS. 

Allowed  in  Bankruptcy,  36.  * 

Practice  respecting,  on  sales  in  Chancery,  555  to  559. 

Not  usual,  aAer  Master's  report  confirmed,  560. 
OPINION. 

Pufiing  statements  amounting  to  mere  expressions  of,  whether  allow- 
able, 43. 
And  see  Case,  Counsel. 
OPPRESSIVE. 

Sale  by  mortgagee  may  yet  be  valid,  33. 
OPTION. 

Of  purchase^  as  to  declaring,  98,  n.  480. 

Of  sale  or  purchase,  declared,  its  effect  on  relative  rights  of  donee^ 
representatives,  122  to  126. 
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ORDER. 

To  pay  purchaae-money  to  third  person,  when  irrevocahlci  86. 

Of  the  Courts  of  Chancery  and  Bankruptcy,  and  in  Lunacy,  has  the 
effect  of  judgment,  238. 

Of  reference  of  title,  521,  et  seq, 
ORIGINALS. 

Loss  of,  when  supplied  hy  secondary  evidence,  65. 

Condition  against  production  of,  its  effect,  67. 
ORNAMENTAL  TIMBER.    See  Timber. 
OUTSTANDING  INTERESTS. 

How  to  he  got  in,  and  costs  of,  246,  339. 

Provisions  in  Lands  Clauses  Consolidation  Act  respecting,  429. 

When  a  ground  for  reporting  against  title,  527. 
OWNER.    See. Statdtory  Owner. 

Whether  purchaser  acting  as,  accepts  title,  220,  et  seq. 

Of  estate  sold  by  Court  or  his  trustees,  covenants,  260. 

Beneficial  devisee  and  executor  selling  as,  implies  no  breach  of  tru8t, 
289. 

Of  lands,  party  in  possession  selling  to  Railway  Company,  when 
deemed  such,  312. 

Adjoining,  right  of,  to  preemption,  under  Lands  Clauses  Consolidation 
Act,  360. 
PALATINATE  COURTS. 

As  to  registration  of  judgments  in,  239. 

Whether  such  judgments  are  within  2  Vict.  c.  11,  and  3  &  4  Vict.  c. 
82,  240. 

May  make  orders  under  the  Trustee  Act,  277. 

Orders  by,  whether  evidence  under  45th  sect.,  280,  n. 
PARAMOUNT  TITLE. 

Purchaser  asserting,  need  not  give  up  possession,  222. 

Eviction  under,  when  within  the  usual  covenants  for  title,  368. 
And  see  Account. 
PARCELS. 

Fiduciary  members  may  sell  in,  32. 

Conditions  as  to  identity  of,  69. 

Presumptions  of  identity  of.  166. 

How  to  be  described  in  conveyance,  258. 

Improperly  included  in,  or  omitted  from  conveyance,  law  respecting, 
352,  383. 
PARENT. 

And  child,  contracts  between,  355,  n.  (?,)  356,  n.  (x) 

Purchase  in  name  of,  not  an  advancement,  138. 
PARISH. 

Inhabitants  of,  cannot  purchase  eo  nomine^  8. 
PARSON. 

And  churchwardens,  by  custom  a  corporation  to  purchase  land,  8. 
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PART. 

•*  Any,"  trust  to  sell,  extends  to  entirety,  32,  n. 

Material,  of  property,  wanting,  or  no  title  shown  to,  defect  is  fatal,  64, 
497,  505,  507. 

Unspecified,  of  estate,  notice  of  charge  as  affecting,  407. 

Of  estate,  vendor  when  compelled  to  convey,  499,  et  seq. 
PART-OWNER, 

May  enforce  prodaction  or  deeds,  202. 
PART-PE  RFORMANCE. 

Equitable  doctrine  o^^  not  recognized  at  Law,  451. 

What  acts  of,  are  or  are  not  sufficient  in  Equity,  477  to  490. 

Requisite,  to  set  up  subsequent  parol  variation,  488. 
PARTICULARS. 

Of  sale,  general  matters  relating  to,  48  to  51. 
preparation  and  contents  oC  51  to  56. 
on  sale  by  Court,  552. 

Of  claim,  may  be  required  at  Law,  456. 
PARTIES. 

To  conveyance,  requisition  as  to,  an  objection  to  title,  72. 

who  must  be,  250,  et  seq.,  568. 

To  contract,  as  between,  it  is  in  Equity  a  conveyance,  115. 

To  suit  for  specific  performance,  465  to  470. 

To  suit  cannot,  without  leave,  bid  at  sale  in,  550. 
PARTITION. 

Deed,  party  claiming  under,  can  enforce  its  production,  2Q2L 
PARTNER. 

Purchaser  from  co-partner,  is  entitled  to  what  abstract,  134. 

As  to  lands  purchased  or  held  in  partnership,  432,  et  seq. 
PARTY  OR  PRIVY. 

Effect  of  the  words,  369. 
PATENT. 

Defects,  what  are,  vendor  need  not  point  them  out,  39,  40. 

Ambiguity,  evidence  of  intention  cannot  explain,  453. 
PAYMENT. 

Terms  of,  agent  of  undisclosed  principal  may  vary,  86. 

Of  deposit    See  Deposit. 

Of  mortgage  debt,  when  presumed,  160. 

Of  purchase-money  on  completion,  310,  et  seq. 

Out  of  Court,  of  money  paid  by  Railway  Companies,  312. 
costs  of^  337. 

To  bankrupt,  when  protected,  396,  et  seq. 
PEDIGREE. 

Matters  of^  should  be  abstracted  in  chief^  143. 

PresumptioD  in  matters  of^  169  to  176. 

Evidence  of  matters  of,  176  to  180. 
PENALTY. 

On  entry  by  Railway  Companies  before  payment  or  deposit,  325). 
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PENALTY— con/iniitfrf. 

Statutory,  what  is  subject  to,  is  unlawful,  454,  n.,  490. 

InsertioD  of  in  agreement,  yet  specific  performance  decreed,  496. 
PENCIL. 

'    Signature  is  binding,  106. 
PENDENTE  LITE. 

Legal  estate  may  be  got  in  from  unsatisfied  incumbrancer,  391. 

Abstraction  of  subject-matter  of  suit,  relief  for,  534. 
PERCH. 

Statutory  length  of,  303. 

Statement  of  perches  and  roods,  its  effect  on  the  expressions  ^  more  or 
less,"  &c.,  308. 
PERFECT. 

Abstract  is,  when,  131  to  134. 
PERFORMANCE. 

Of  covenants,  condition  as  to  evidence  of,  on  sale  of  lease,  75. 

Of  plaintiff's  engagements,  when  necessary  before  action,  449. 
PERIODICAL  PAYMENTS. 

Arrears  of,  how  long  recoverable,  198. 
PERMITTED  OR  SUFFERED. 

Effect  of  the  words,  369. 
PERSONAL  ESTATE.    See  DEnciENCY,  Mixed  Fond. 
PERUSAL. 

Of  abstract,  as  to  mode  of,  148. 

purchaser's  solicitor,  objecting  to  delay  in  delivery,  should 
abstain  from,  146. 

Of  conveyance,  vendor  pays  for,  334. 
PEW. 

Right  to,  how  shown,  138. 
PLACE. 

For  production  of  deeds,  201,  202. 
PLAINTIFF. 

In  Equity,  whether  he  can  vary  contract  by  parol  evidence,  50,  483. 
PLAN. 

Reference  to  in  particulars,  its  effect,  54,  55,  308. 

Words  in,  when  counted  for  stamp  duty,  333. 
POLE.    See  Perch. 
PORTION. 

Further,  a  consideration  for  settlement,  420. 
POSSESSION. 

Agreement  to  give  up,  for  a  money  consideration,  must  be  in  writ 
ing,  92. 

Vendor  in,  after  time  fixed  for  completion,  may  get  in  crops,  &e.,  116. 

Purchaser  in,  before  payment  of  purchase-^money,  restrained  from 
waste,  lis. 
when  liabe  for  use  and  occupation,  if  no  title,  119,  448. 

When  title  may  be  proved  by  evidence  of,  142. 
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POSSESSION— con/mii€rf. 

Tiile  acquired  by,  uoder  Statate  of  Limitations,  18S  to  200. 
Evideotly  at  once  required,  time  is  essential,  209. 
Undertaking  to  deliver,  not  binding  in  Equity,  210. 
When  a  waiver  of  title,  219,  220,  508,  564. 
Granting  lease  is  equivalent  to,  220. 
Ptuchaeer  in.  bis  rights  and  liabilities,  t^.  to  223. 

pays  interest  pending  completion,  when,  293  to  295. 
ejectment  of,  a  defence  in  Equity,  515. 
when  required  to  vacate,  or  pay  purchaae-money,  516. 
el  seq. 
Vendor  in,  by  altering  property,  may  avoid  contract,  223. 
when  liable  to  occupation  rent,  297. 
must  account  for  receipts,  and  deteriorations,  306. 
By  Railway  Companies  before  completion,  224,  et  seq. 
Party  in,  bis  prima  facie  right  to  purchase-money  paid  into  Coort. 

312. 
Of  estate,  or  deeds,  assignees  omitting  to  ta  ke,  yet  not  postponed,  396. 

notice  of  holder's  equities,  408. 
Given  or  taken,  a  part  performance,  477. 
Retention  of,  whether  a  part  performance,  478,  480. 
Wrongfully  obtained,  is  unavailing,  479. 
Collateral  parol  agreement  for,  void,  487. 
Effisct  of,  on  costs,  546. 

Purchaser  from  Court,  not  allowed  to  take,  without  accepting  title, 
564. 
taking  without  leave,  accepts  title,  t^. 
from  what  time  entitled  to,  566. 
Costs  of  motion  for  leave  to  take,  and  to  pay  money,  561. 
POSSIBILITY. 

Mere,  evidence  to  negative  cannot  be  required,  163. 
POST. 

Party  sending  letter  by,  is  not  responsible  for  delay,  101 . 
Offer  made  by,  binding,  if  at  once  accepted,  105. 
POVERTY. 

Whether  an  excuse  for  laches,  25,  359. 
Of  vendor,  effect  of,  353,  et  seq, 
POWER. 

Collateral,  infant  may  convey  under,  2. 

Married  woman  may  convey  or  contract  under  5,  463. 

To  sell,  conditional,  exercise  of,  30. 

by  auction,  does  not  authorize  private  sale,  31 . 
to  A.,  does  not  authorize  sale  to  B.,  33. 
under  special  conditions,  its  effect,  78. 
trustees  not  compelled  to  exercise,  464. 
Of  auctioneers  and  agents,  80  to  87. 
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VOWER— continued. 

or  vendor  to  manage  estate,  until  completion,  115, 116. 
Instrument  creating,  should  be  abstracted.  141. 

Exercise  of,  defeats  judgment  under  old.  but  not  under  new  law,  233 
to  235,  241. 

Defective  execution  of,  relief  against,  394, 463. 

Of  revocation,  settlement  reserving,  is  fraudulent,  425. 

Contract  under,  enforced  against  remainderman,  461. 

To  make  substituted  settlement,  vendor  not  compelled  to  exercise,  4991- 
And  see  Receipts. 
PRAEMUNIRE. 

Effect  of,  on  general  right  to  sell  or  buy,  6, 13. 
PRAYER. 

For  general  relief,  what  relief  obtainable  under,  472. 
PRAYER  BOOK. 

Entries  in,  may  be  evidence  of  pedigree,  177. 
PER-EMPTION. 

Cause  of,  in  lease,  whether  notice  of  the  lease-is  notice  of,  41. 

Right  of,  how  not  accepted,  98,  n.,  see  480. 

Over  superfluous  lands,  under  Lands  Clauses  Consolidation  Act,  359. 
PRELIMINARY  INQUIRIES. 

Whether  sale  by  Court  ccui  be  made  before,  550. 
PREMIUM. 

For  lease,  infant  lessor  obtaining  by  fraud,  decreed  to  repay,  3. 
infant  lessee,  having  occupied  the  property,  cannot  recover,  II. 
PREJUDICE. 

Replies  returned  without,  do  not  affect  vendor's  right  to  rescind  con- 
tract, sembht  72.  • 

Act  done  to  party's  own,  not  a  part  performance,  482. 
PRESCRIPTION  ACT. 

Title  under,  184  to  188. 
PRESENTATION. 

Purchaser,  claiming  present  right  of,  must  accept  title^  117. 

Right,  of,  when  barred  by  statute,  197. 

Injunction  ai^ainst,  pendente  lite,  519. 
PRESENTMENT. 

Of  copyhold  assurance,  dispensed  with,  323. 
PRESUMPTION.    See  Evidence. 

Of  instrument  having  been  duly  stamped,  111. 

Deficiencies  in  proof  of  documents,  or  of  their  attendant  formalities 
how  far  supplied  by,  159  to  162. 

General  rule  of,  between  vendor  and  purchaser,  162. 

Deficiencies  in  proof  of  facts,  not  documentary,  how  far  soppJied  by, 
166  to  176. 

Under  Lands  Clauses  Consolidation  Act,  of  party  in  possession  being 
owner,  312. 
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PRICE.    See  Consideration. 

Limited,  agent  exceeding,  does  not  bind  principal,  84. 
Bond  of  reference  to  settle,  may  amount  to  agreement,  98. 
Uncertainty  respecting,  is  fatal  to  contract,  101. 
PRINCIPAL.    See  Agent. 
PRIORITY.    SeeCH.XV. 

None  is  gained  by  notice  to  trustees,  on  purchase  of  equitable  estate  in 
land,  43,  229,  325. 
PRISON. 

Contract  executed  in,  held  valid,  492,  n. 
PRIVATE. 

Contract,  as  to  sale  by,  by  fiduciary  vendors,  31,  32. 
preparation  of  agreement,  on  sale  by,  96. 
Restrictions  on  agent^s  written  authority,  84. 
PRIVILEGED  COMMUNICATIONS. 

Protected,  165, 414,  el  seq. 
PRIVITY. 

Of  estate,  as  respects  covenants,  361,  364,  el  seq, 
PRIVY. 

Effect  of  expression,  in  covenants  for  title,  369. 
PROBATE.    See  Executor. 

Received  as,  but  not  properly  evidence  of  title  to  freeholds  or  copyhoUs, 

156. 
Should  be  seen  to  have  issued  from  proper  Court,  158. 
PROBATE  DUTY. 

Not  payable  on  share  of  partnership  freeholds  or  copyholds,  433,  n. 
PROCEEDINGS. 

At  Law  and  in  Equity,  bankruptcy,  <Scc.,  how  proved,  155, 156. 
PROCLAMATIONS. 

Of  fine,  want  of  evidence  of,  supplied  by  statute,  155. 
PRODUCTION.    See  Ch.  IX.,  and  Covenant  for  Production. 
.    Of  deeds :  purchaser's  right  to,  65. 

condition  against,  its  effect,  67. 

covenant  for,  runs  with  land,  362,  377. 

by  unpaid  mortgagee,  not  compelled,  204. 

unless  he  claim  under  mortgagor,  who  must  himself  have 

produced  them,  ib, 
or  unless  he  consent  to  sale  by  Court,  205,  570. 
Of  title.    See  Abstract  and  Title. 
Of  lease  at  sale,  expedient,  75. 

Of  agreement,  for  purpose  of  stamping,  enforced,  111,  453.  | 

Of  all  documents  of  title  in  vendor's  possession  may  be  required,  140.  ' 

Of  documents  as  negative  evidence,  158. 
Of  cases,  opinions,  &c.,  415. 
PROFESSIONAL.    See  Privileged  Communications. 
Usage,  evidence  of,  to  explain  agreement,  452. 
Adviser,  agreement  entered  into  without,  enforced,  485. 

deeds  procured  from  party  in  absence  of,  set  aside,  378. 
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PROFIT. 

Trastee,  &c.,  purchasiAg,  and  making,  must  account  for,  22,  24. 
PROMISE. 

^To  accede  to  parol  variation,  whether  enforced,  483b 

when  a  defence  in  Equity,  485. 
PROMISSORY  NOTE. 

Payment  of  deposit  by,  to  auctioneer  or  agent,  improper,  87. 

Yendor's  lien  not  affected  by  taking,  347. 

Althou^  stranger  join  therein  as  surety,  ih. 
PROMOTERS  OF  PUBLIC  UNDERTAKINGS. 

May  convey  to  themselve8,*in  certain  cases^  275. 

Can,  in  certain  cases,  dispense  with  concurrence  of  incumbrancers,  283.         ^ 
PROTECTION.    SeeCn.  XV. 
PROTECTOR  OF  SETTLEMENT.  .  • 

Consent  by,  321,322. 

Costs  of  deed  of,  334. 
PROTEST. 

Agtiinst  delay,  its  effect,  214. 

Payment  under,  341,  n.  {z.) 
PUBLIC  COMPANY. 

Power  of  compulsory  purchase  by,  when  exercisable,  28. 

Bound  by  offer  of  adequate,  though  unascertained,  pru%,  to  statutory 
owner,  36. 

Notice  by,  of  intention  to  take  land  under  compulsory  power,  how  far 
an  agreement,  98, 122. 

May  give  second  notice,  99, 118. 

Contract  by,  how  to  be  signed,  108. 

Purchasing  under  compulsory  power,  pays  for  abstract,  131. 

Entry  by,  before  completion,  224,  el  seq. 

Covenants  by  landowner  with,  260. 

Shares,  &c..  in,  ad  valorem  duty  on  conveyance  in  consideration  of, 
256. 
PUBLIC  HOUSE. 

Free,  what  is  not,  56. 

Deeds  of,  in  London,  usually  mortgaged  to  brewers,  206. 

Usual  mode  of  payment  for,  311,  n. 
PUFFING. 

Statements  by  vendor,  their  effect,  43  to  46,  55. 

On  sales  by  auction,  89,  552. 
PURCHASE.    See  Covenants  and  Trust-money. 
PURCHASE-MONEY.    See  Consideration,  Funds. 

Paid  by  wife,  recoverable  by  husband,  12. 

Person  signing  receipt  for,  liable  as  trustee,  38. 

Payment  of,  to  agent,  &c.,  86,  310. 

Provisions  respecting,  on  sale  to  railway  companies,  &c.,  97. 

Vendor's  receipt  for,  may  amount  to  agreement  98. 

Purchaser  bound  in  Equity  to  pay,  114. 

105 
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PURCHASE-MONEY— con/tnwei/. 

After  payment  of,  yet  parchaser  is  bound  by  notice  of  incumbraiiGe  be- 
fore conveyance,  115,  390. 
Judgment  against  vendor  afler  contract,  a  lien  on,  119. 
Relative  rights  of  vendor's  real  and  personal  representatives  fai^  if  he 

die  before  completion,  121  to  124. 
Real  representatives  of  purchaser,  when  entitled  to  claim  oat  of  per- 
sonal estate,  on  his  death  before  payment,  125  to  128.  \ 
Inability  to  give  discharge  for,  a  defect  in  title,  132. 
Vendor's  suit  for,  is  within  3  &  4  Will  IV.  c.  27,  s.  40,  198. 
Indorsed  receipt  for,  unusual  position  of,  to  be  explained,  206. 
Condition  lor  payment  of,  on  specified  day,  not  an  agreement  for  pre- 
vious deduction  of  title,  208,  sed  qu. 
Apologies  for  non-payment  of,  an  acceptance  of  title,  218. 
Parties  interested  in,  whether  to  covenant  for  title,  262. 
Should  not  be  paid  before  acknowledgment  by  married  woman,  270. 
DiBchaige  of  incumbrances  out  of,  281,  381,  561. 
Purchaser's  liability  to  see  to  application  of,  283  to  292. 
Amount  of,  how  increased  or  diminished,  293  to  309. 
To  whom  and  how  to  be  paid,  310,  et  seq, 
Pa3rment  into  Court  and  reinvestment  of,  on  sales  to  railway  companies, 

and  costs  of,  312.  313,  337,  et  seq. 
Unpaid,  vendor's  lien  for,  118,  344,  etseq.,  267. 
Whether  purchaser,  not  evicted,  may  claim,  if  title  bad,  374. 
Payment  of,  procured  by  fraud,  relieved  against,  378. 

notice  of  adverse  right  before,  sufficient,  390. 

whether  material,  as  respects  purchaser's  liability  to  actioo 

for  use  and  occupation,  448. 
not  a  part  performance,  478. 
into  Court,  by  purchaser  in  possession,  516,  ^  seq. 
by  purchaser  under  decree,  561,  564. 
ordered  on  motion,  572. 
Joint  purchasers  contributing  unequally  to,  take  in  common  in  Equity. 

432. 
Vendor  cannot  recover  at  Law,  if  no  conveyance,  447. 
Application  and  distribution  of,  on  sale  under  decree,  564.  et  seq. 
Purchaser  under,  dec,  allowed  compensation  out  of,  after  conveyance, 
571. 

QUALIFYING  EXPRESSIONS. 

In  statement  of  quantity,  308. 
QUALITY. 

Of  estate  better  than  stated,  no  increase  of  purchase-money,  305. 

Deficient,  compensation  for.  309. 

no  remedy  for,  af\er  conveyance,  except  under  covenant  363. 
QUANTITY. 

Excess  of,  whether  vendor  can  claim  compensation  for,  304. 

Not  afler  conveyance,  351. 
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QJJANTrTY— continued. 

Peficient,  compensation  for,  307,  el  seq. 

purchaser,  after  conveyance,  can  claim  only 
under  covenant,  363. 
aUIETUS.    See  2  &  3  Vict.  c.  11,  s.  9. 
aUIT^RENT, 

Need  not  be  noticed  by  vendor  of  manorial  freehold,  semble,  53. 

Liability  to,  whether  it  admits  of  compensation,  506,  508. 
RACK-RENT. 

Leases  at,  need  not  be  registered,  319  3  what  are.  ib. 
RAILWAY  COMPANY.    See  PgBLic  Company. 

Agreement  to  sell,  or  conveyance  to,  does  not  include  mines,  unless 
named,  &c.,  52,  97,  258. 

Agreement  for  sale  of  shares  in,  not  within  fourth  section  of  Statute  of 
Frauds,  93. 

And  will  be  specifically  enforced,  459,  n. 

Notice  by,  of  intention  to  take  land,  its  effect,  98,  122. 
RE-ALLOTMENT. 

Of  estate  bought  by  trustee,  not  admissible  on  purchase  being  set  aside 
and  estate  re-sold,  24. 

Of  estate  sold  by  court,  if  biddings  opened,  558. 
RECEIPT. 

For  rent,  usually  made  evidence  on  sale  of  leaseholds  of  performance 
of  conditions,  &c.,  75. 

For  purchase-money,  may  constitute  agreement,  98. 

For  deposit,  not  showing  amount  of  purchase-money,  no  agreement, 
101. 

Inability  to  give,  for  purchase-money,  a  defect  in  title,  132. 

Last,  of  rent,  dec,  time  under  3  db  4  Will.  IV.  c.  27,  runs  from,  189, 
192. 

Of  rent,  written  acknowledgment  of  title  equivalent  to,  192. 

Indorsed,  should  be  examined  on  production  of  deeds,  206. 

For  purchase-money,  all  the  trustees  must  join  in,  290. 
RECEIVER. 

Not  to  be  made  a  party  to  suit  for  specific  performance,  465. 

When  appointed  in  suit,  5]  8. 
RECITAL. 

Condition  that  recitals  shall  be  evidence,  effect  of,  67. 

Instrument  appearing  by,  to  be  of  suspicious  character,  must  be  pro- 
duced, 68. 

Of  agreement,  may  amount  to  a  contract,  100. 

Documents  material  to  title  should  not  be  abstracted  by  way  of,  143. 

Of  deed,  how  far  evidence,  153. 

Of  lease  for  a  year,  154. 

In  renewed  ecclesiastical  lease,  evidence,  t^. 

How  far  evidence  of  pedigree,  177, 180. 

Conveyance,  should  contain  what  recitals,  252. 
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RECITAL— continued. 

or  vendor's  tille,  wheth«  purehasor  estopped  by,  253. 

DoubtfaJ,  does  not  operate  by  way  of  estoppel,  3^5. 

Of  objections,  in  deed  of  confirmation,  254. 

Of  sale  and  delivery  of  chattels,  effect  of,  as  respects  stamp  duty.  255. 

Greneral,  of  limitations  or  trusts,  notice,  407. 

Ambiguous,  is  not  notice,  111. 
RECONVEYANCE. 

Decreed  on  what  terms,  against  purchasing  trustee,  22, 23. 

And  mortgage,  not  to  be  suppressed  from  title,  143. 

Of  legal  or  mortgaged  estate,  when  presumed,  159,  160. 

When  decreed,  for  fraud,  mistake,  or  inadequacy,  351  to  359,  373  (o 
381. 

On  what  terms,  358,  380. 
RECORD.    See  Copies. 

Instruments  upon,  may  be  verified  by  fecondary  evidence,  65. 

Purchaser  whether  entitled  to  copies,  or  covenant 
for  production  of,  263,  316. 
RECOVERY  DEED. 

'Whether  a  sufficient  root  of  title,  141. 
RECOVERY  AND  FINE. 

Proof  of,  154, 155. 
RECTOR. 

Purchase  of  glebe  by,  invalid,  18. 
RECTORY. 

How  now  affected  by  judgments,  233,  235. 
REDEMPTION.    See  Equity  op  Reoemption,  Land-tax.  *"^ 

RE-ENTRY. 

Power  of,  deceptive  statement  respecting,  54. 

Incapable  of  being  enforced,  no  objection  to  title,  527. 
REFERENCE. 

To  documents  incorporated  with  signed  agreement,  must  be  clear,  103, 
103. 

As  to  terms  of  agreement,  when  directed  in  suit,  481. 

To  Master  under  Trustee  Act,  280. 

Of  title,  on  motion  before  hearing,  519,  et  seq. 

Order  of)  subject-matter  and  form  of,  521,  522. 

Proceedings  on,  522  to  531. 

Purchaser's  general  right  to,  how  waived,  531. 

Back,  when  ordered,  528. 

Purchaser  requiring,  and  waiving  objections,  pays  costs,  544. 

Costs  of,  on  sale  by  Court,  563. 
REFORMATION. 

Of  executed  deed,  in  Equity,  383. 
REFUSAL. 

Of  offer,  cannot  be  retracted.  105. 
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REFUSAL— cow/»Vitierf. 

To  discuss  or  accept  title,  by  purchaser  retaining  possession,  221,  222, 
547. 

To  execute  conveyance,  no  defence  to  action  on  security  for  purchase- 
money,  451. 

Of  party  to  convey.  277,  el  seq, ;  537,  et  seq. ;  568,  et  seq. 

Of  purchaser  from  Court  to  complete,  571,  et  seq. 
REGISTER. 

Parochial  and  general,  extracts  from,  how  far  evidence,  176. 

County,  to  be  searched,  242. 

Is  notice,  onJy  if  searched,  406,  410.  «  ■ 

REGISTRAR. 

District  and  general,  difference  between  certiOcates  of,  177,  n. 
REGISTRATION. 

Of  judgments,  239,  et  seq. 

Of  lis  pendens  and  crown  debts,  241,  242,  399. 

Of  the  conveyance,  in  County  Register^  317,  el  seq. 

Of  wills,  when  sufficient,  319. 

Acts,  as  to  priority  under,  399,  et  seq. 

Of  appointment  of  assignees  of  bankrupts  and  insolTents,  399. 
RELATION. 

Of  trustees,  &c.,  may  purchase,  20. 

Statement  by,  is  evidence  of  pedigree,  177. 
REINVESTMENT. 

Of  purchase-money,  condition  as  to  costs  of,  on  sale  by  Trustees  to 
Railway  Company,  &o.,  36. 

Practice  respecting,  313. 

Costs  of,  337,  et  seq. 
RELEASE. 

Order  operating  as  a,  under  Trustee  Act,  278,  el  seq. 

Notice  of,  when  notice  of  the  consideration  for,  409. 

Of  annuity,  a  consideration  for  settlement,  423. 

Of  power  of  revocation,  whether  settlement  thereby  rendered  valid, 
425. 

A  defence  at  Law  and  in  Equity,  455,  514. 

Of  existing  right  of  action  must  be  under  seal,  455,  n. 
HEMAINDER. 

Estates  in,'when^Statute  of  Limitation  begins  to  run  against,  193^  194. 

Right  of  party  entitled  in,  to  production  of  deeds,  203. 

Man,  cannot  claim  apportionment  of  damages  for  broach  of  covenants 
for  title,  377. 

Specific  performance  enforced,  by  and  against,  when,  461  to  463. 
RENEWABLE. 

Leaseholds,  trustees  of,  cannot  renew  for  his  own  benefit,  19. 
.  Condition  against  producing  title  to  surrendered  leases,  76. 

Such  title  roust  be  shown,  if  no  condition,  138. 
RENEWAL.    See  Fine. 
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RENT.     See  Ground-rent,  Rent-Charge  and  Rbnts  and  Profits. 

Vendor  misstating  its  amount  is  liable  to  action,  45. 

Condition  for  apportionment  of,  on  sale  of  reversion,  60. 
or  on  sale  of  leaseholds,  76. 

Receipt  for,  generally  made  evidence  of  performance  of  covenants,  &r. 
75. 

What  agreements  respecting,  must  be  in  writing,  95. 

Landlord  restrained  from  proceeding  for,  pending  contract  (or  purchase 
by  tenant,  119. 

Old  receipts  for,  when  evidence  of  seisin^  167. 

What  it  includes,  within  3  &  4  Will.  IV.  c.  27, 188,  193,  n.  (n.) 

Right  to  recover,  when  barred  by  statute,  188  to  198. 

Arrears  of)  how  long  recoverable,  198. 

Receipt  of.  by  wrongful  claimant,  confers  title,  when,  193. 

Retention  of,  by  tenant,  confers  no  title,  193. 

How  affected  by  judgments,'  231,  233,  235,  237. 

Covenant  to  pay,  by  purchaser  of  leaseholds,  265, 567. 

Notice  to  tenants  to  pay,  a  disturbance,  367. 

Purchaser's  right  to,  after  conveyance,  386. 

Security  for.  if  leases  set  aside  by  vendor  after  conveyance,  418. 

Purchaser  of.  relieved  against  fraudulent  determination  of  lease,  419. 

Additional,  payment  of,  by  tenant,  whether  a  part  performance,  47S, 
479. 
RENTAL. 

Of  estate,  signed  and  delivered,  no  agreement,  99. 
RENT-CHARGE. 

How  affected  by  judgments,  231,  233,  235. 

Of  uncertain  duration,  estate  conveyed  in  consideration  of,  no  ad  valo- 
rem duty,  256. 

Costs,  on  sale  in  consideration  of,  336. 

Covenant  to  pay,  whether  it  runs  with  land,  360,  et  seq. 

Purchaser  of  part  ofj  may  distrain,  386. 

Contribution,  where  estates  subject  to,  429. 

Liability  to,  whether  it  admits  of  compensation,  506,  508. 
RENTS  AND  PROFITS.    See  Account. 

Receipt  of,  by  infant  purchaser  coming  of  age,  amounts  to  election, 
semble,  10. 

Trustee.  &c.,  purchasing,  must  account  for,  23. 

Of  estate  devised  in  trust  for  sale,  right  of  tenant  for  life  to,  31. 

Vendor  entitled  to,  up  to  time  fixed  for  completion,  115. 

So  are  his  real  representatives  in  case  of  his  death,  121. 

Written  acknowledgment  of  title  from  person  in  receipt  of)  equivalent 
to  possession  under  3  &  4  Will.  IV.  c.  27, 192. 

Purchaser  may  make  vendor  account  for,  during  delay,  294,  306. 
in  possession  of,  must  pay  interest,  when,  204,  e/  seq. 
from  Court,  when  entitled  to,  566. 
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REPAIRS.    See  Account,  Bxpenditurb. 

or  church  chancel,  liability  of  estate  to,  a  fatal  defect  of  title,  52, 506. 
State  of,  groBB  misstatemeDt  respecting,  considered  fraudulent,  63. 
Joint  purchaser  has  a  lien  for  money  expended  in,  434. 
REPLY.    See  Offof,  Refusal. 

To  purchaser's  objections,  its  effect  on  condition  for  rescinding,  72. 
REPORT. 

In  favor  of  title,  528,  529. 
Against  title,  530,  531. 

Of  purokase,  on  sale  by  Court,  purchaser's  rights,  &c.,  before  confirma- 
tion of,  544,  et  4eq. 
Need  not  be  that  highest  bidder  is  the  purchaser,  554. 
Confirmation  of,  mode  of  procuring,  and  purchaser's  rights  and  liabili- 
ties af\er,  559,  et  seq. 
Party  conducting  sale  may  proeuraf  if  purchaser  makes  default,  572. 
REPRESENTATIVES. 

Real  and  personal,  of  vendor  or  purchaser  dying  before  completbn, 

their  relative  rights,  18l«to  128. 
Of  covenantee,  rights  ofj  on  breach  of  covenant,  373. 
Of  vendor  and  purchaser,  i%hts  a^d  liabifitiea  of,  at  Law  and  in  Equity, 

in  respect  of  breach  of  contsact,  448,  461  to  465. 
What  are  proper  parties  to  suit,  468  to  470. 

Of  purchaser  from  Court  d3dng  before  confirmation,  cannot,  without 
suit,  be  compelled  to  complete.  555. 
REPUGNANCY. 

In  descriptions  of  parcels,  usual  condition  as  to  identity,  does  not  pro- 
vide for,  69. 
RE-PURCHASE. 

Conveyance  with  power  to,  when  not  a  mortgage,  388. 
REQUISITIONS.     See  Objbctions. 
On  title,  condition  respecting,  58,  72. 
RE-SALE. 

Of  property  purchased  by  trustee,  &c.,  22. 

Ordered,  on  what  terms,  23,  24. 

Fiduciary  vendors,  buying  in  estate   without  authority,   bear   loas 

upon,  37. 
Condition  for,  on  default  by  purchaser,  73. 

may  be  sued  by  fiduciary  vendors,  77. 
Of  estate,  whether  a  waiver  of  title,  218. 

by  vendor,  pendente  lile,  when  restrained,  518. 
Decree  in  vendor's  suit,  may  direct  and  that  purchaser  pay  deficiency, 

535. 
Similar  order  made  if  purchaser  from  Court  make  default,  572. 
Petition  for,  on  bankruptcy  of  purchaser,  121. 
By  purchaser  from  Court,  before  confirmation,  555. 
RESCINDING.    See  Account. 

Contract,  condition  (or,  its  efiioct,  71. 
benefit  of,  how  lost,  72. 


660  INDEX 

RESCINDING— conriwierf*.  -*• 

by  party  solely  bound,  on  refusal  ofother  party  to  elect,  103,489. 
in  vendoHa  lifetime,  effect  of,  on  prior  device,  123. 
on  ground  of  delay,  must  be  precede  by  notice,  212. 
by  purchaser,  his  remedies  at  Law,  443^  05. 

asserting  paramount  title,  he  need  not  quit  pos- 
session, 229 
right  of,  how  lost  hy  altedftg  property,  223. 
Sale  by  vendor,  af\er  conveyance,  351  to  359. 

purchaser,  aAer  conveyance,  378;  el  seg, 
RESERVED  BIDDING. 

Fiduciary  vendors  have-po  implied  authority  to  fix,  35. 
If  intended,  should  be  noticed  in  particulars,  ^c,  51,  57. 
Allowable  in  Equity,  but  setnble  jiq^  at  Law,  except  on  notice,  89. 
On  sale  by  Court,  must  be  byieave,  §52t 
RESIDENCE. 

Unexpressed  intention  to  use  property  for  a,  does  not  make  time  easea- 

tial,  210.  ■        »  • 

Purchaser  of,  delaying  to  complete,  pays  interest,  though  out  of  pos- 
session, 293.  -,  > 
RESTRICTION. 

On  due  enjoyment  of  property,  not  matter  of  compensation,  64, 506. 
Private,  on  agent  wiA  written  authority,  dees  not  affect  parties  without 
notice,  84. 
RERSTRICTIVE  WORDS,  - 

Effect  of,  in  covenants  for  title,  371,  el  seq. 
RESTS. 

Directed,  in  ccise  of  fraud,  38 L 
Against  evicted  purchaser,  unusual,  42B.' 
RESTORATION. 

By  purchaser,  of  altered  premises,  compelled,  253,  381. 
RESULTING  TRUST.    See  Advancement. 
Not  within  the  Statute  of  Frauds,  436. 
Custom,  contra  J  bad,  id. 

Sustained  or  rebutted  by  parol  evidence,  ib.,  441. 
RETAINER. 

Client,  whether  affected  by  notice  to  solicitor  before,  413. 
RETENTION. 

Of  abstract,  a  waiver  of  delay  in  its  delivery,  146. 

showing  imperfect  title,  when  a  waiver  of  time  for  completion,  214. 
Of  rent  by  tenant,  gives  him  no  title  against  reversioner,  193. 
Of  incumbrances  out  of  unpaid  purchase-money,  282,  381. 
Of  deeds  by  vendor,  its  effect,  345,  395. 

Of  possession  by  purchaBer,^and  refusal  to  discuss  or  accept  title,  221, 
223,  547. 
RETRACTION. 

Of  bidding,  allowable,  condition  against,  57. 
Of  offer,  allowable  before  acceptance,  104. 
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RETURN. 

or  deposit,  when  ordered  in  Equity,  88,  538. 
REVERSION. 

May  be  sold  under  trust  in  settlement,  although  parties'  rights  thereby 

altered,  30. 
Lease,  hoiv  far  notice  on  sale  of,  41. 
Purchaser  contracting  for,  roust  inform  vendor  of  death  of  tenant  for 

life,  46. 
Condition  for  apportionment  of  rent,  on  sale  of,  60. 
Misstatement  on  sale  of,  what  not  matter  for  compensation,  64. 
Condition  against  evidence  of  adequacy  of  original  price,  on  re-sale  of, 

76. 
Dropping  of  lives,  enures  to  benefit  of  purchaser  of,  116. 
Abstract  of  title  to.  must  go  back  to  its  creation,  139. 
Rights  of  owner  of,  where  saved  under  Prescription  Act  186. 

how  affected  by  3  &  4  Will.  IV.  c.  27, 193,  et  seq. 
to  enforce  production  of  title  deeds,  203,  204. 
Time  generally  essential,  on  sale  of,  209. 
Subject  to  judgments,  231,  233,  235. 
-Assurances  of,  by  married  woman,  273. 
*   Wasting  of  particular  estate,  on  sale  cf,  equivalent  to  possession,  295, 
566. 
On  sale  of,  whether  vendor's  lien  afiected  by  bond,  349. 
Sale  of,  when  set  aside  for  inadequacy  of  consideration^  354,  et  seq. 
Contract  for  sale  of,  not  enforced,  &c.,  512. 
Purchaser  of,  his  rights  after  conveyance,  386,  387. 
Trustees  for  sale  of,  need  not  adopt  tenant  for  life's  contract,  464. 
Sale  of,  with  abatement,  enforced  against  vendor  contracting  to  sell  the 

fee,  502. 
Instead  of  estate  in  possession,  purchaser  need  not  take,  505. 
Person  entitled  to,  may  bid  on  sale  by  Court,  551. 
REVERSED  DECISION. 

Does  not  render  title  doubtful,  525. 
REVOCATION. 

Of  auctioneer's  authority,  83,  86. 
Of  devise,  by  contract  for  sale,  121,  e^  seq. 
Power  of,  settlement  reserving,  is  fraudulent,  425. 
RIGHT. 

Time  of  accrual  of,  within  3  &  4  Will.  IV.  c.  27, 189. 
Unlikely  to  be  enforced,  whether  title  therefore  bad,  526. 
RING-FENCE. 

Land  fulsely  described  as  being  in,  whether  compensation  claimable, 
309. 
ROMAN  CATHOLICS. 

May  buy  and  hold  land,  13. 
ROOD. 

Statutory  contents  of,  303. 

106 


68a  INDEX. 

ROOT  OP  TITLE.    Sec  Title. 
RULE  OF  COURT. 

For  payment,  equivalent  to  jadgmeDt,  238. 
SALES-BOOK. 

Entry  in,  by  auctioneer,  an  agreement,  83. 
SATISFACTION. 

Of  breach  of  contract,  matter  accepted  io,  a  defenre,  455u 
SATISFACTORY. 

Means  ^  marketable  "  title,  71. 
SATISFIED  TERMS. 

Title  to,  must  be  abstracted,  136. 

Presomption  of  their  surrender,  160,  n. 

Act  for  merger  of,  248. 
SEAL. 

Loss,  or  want  of,  154,  n.,  156. 
SEAL-DAY. 

Master's  report  of  sale  must  be  confirmed  absoluleiy  on,  560. 
SEARCHES. 

Condition  as  to  expenses  of,  70. 

For  incumbrances,  what  and  when  to  be  made,  229  to  243. 

Costs  of  unnecessary,  not  allowed,  244. 

Expenses  of,  when  recoverable  at  Law,  446. 
SEAS. 

What  not  beyond,  within  3  db  4  WiU.  IV.  c.  27, 188,  n. 
SECRET. 

Trust,  equitable  mortgagee  bound  by,  393. 
SECURITY.    See  Mortgages. 

Auctioneer  or  agent  cannot  take,  for  deposif,  &c.,  81. 

To  be  given  by  Railway  Companies  before  entry,  222, 225. 

Taking  for  purchase-money  discharges  lien,  when,  346,  el  seq. 

For  purchase-money,  vendor  refusing  to  convey  may  sue  on,  451. 
SEISIN. 

Livery  of,  when  presumed,  161. 

Presumption  of,  and  of  its  continuance,  167, 168. 

Benefit  of  covenants  for  title,  runs  with,  364. 

Covenants  for,  how  broken,  367. 
SEPARATE  DEED. 

Whether  purchaser  can  require  outstanding  interests,  &«.,  to  be  got  in 
by,  246, 247.  339. 

Covenants^  when  to  be  entered  into  by,  262, 263,  370. 

Annuity  consideration  secured  by,  vendor's  lien  held  to  be  discharged, 
349. 
SEPARATE  ESTATE. 

Married  woman,  may  bind  by  contract,  5. 12,  465. 
SEPARATION. 

Voluntary,  child  bom  during,  is  legitimate,  169. 

Deed,  how  supported  against  creditors,  420. 
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SERVICES. 

What  equivalent  to  rent,  within  3  4b  4  Will.  IV.  c.  27,  s.  8,  192. 
SET-OFF. 

Payment  to  auctioneer  or  agent  by  way  of,  invalid,  87,  310. 

Of  vendor's  expenses  unnecessarily  caused  by  purchaser,  whether  any, 

216. 
Of  deposit,  against  costs  ordered  to  be  paid,  refused,  547. 
SETTLEMENT. 

Inquiry  should  be  made  as  to,  if  vendor  is  married,  163. 
As  to  custody  of)  on  sales  under,  314,  315. 
Protector  of,  his  consent  to  disposition  by  tenant  in  tail,  321,  322. 
Is  notice  of  articles,  407. 

Voluntary,  is  fraudulent  as  against  purchasers,  420. 
what  is  so  considered,  ib.j  et  seq, 
may  be  supported  by  matter  ex  post  facto,  424. 
who  may  set  aside,  ib. 
Revocable,  is  fraudulent,  dbc.,  425. 
Or  to  defraud  creditors,  426. 
Investment  by  father  of  his  own  moneys  on  trusts  of,  an  advancement, 

440. 
Contract  for  sale  by  voluntary  settlor  may  be  enforced  against,  but  not 
by  him,  462. 
SHARES. 

Undivided,  of  estate,  fiduciary  vendors  should  not  sell,  33. 

In  companies,  what  within  4th  section  of  Statute  of  Frauds,  93. 

In  mines,  title  to  be  shown  to,  138. 

Railway,  specific  performance  of  contract  to  sell  or  buy,  enforced, 

459,  D. 
In  estate,  vendor  enforced  to  convey,  500. 

purchaser  contracting  for  entirety  need  not  take,  505. 
SHEEP-WALKS. 

Instead  of  freehold,  purchaser  need  not  take,  504. 
SIGNATURE. 

Of  agreement  by  attorney  or  agents,  85,  444. 

bill  need  not  allege,  471. 
Of  agreements,  generally,  105  to  108. 
Of  steward,  when  to  be  proved,  150. 
Of  Judge,  155. 

To  deeds,  when  presumed  to  be  genuine,  161. 
SOLICITOR.    See  Privileged  Communications. 
As  to  purchase  by,  18, 19. 

Inducing  purchaser  to  accept  defective  title,  liability  of,  42. 
May  not  disclose  defect  in  client's  title  to  client  entitled,  149. 
Lien  of,  on  mortgage  deed,  its  extent,  204. 

Bound  by  undertaking  to  pay  costs  of  mortgagee's  solicitor,  on  his  giv- 
ing up  deeds,  ih. 
Purchasing,  cannot  object  to  title  which  he  accepted  for  client^  215. 
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SOLICITOR— con/tnii^rf. 

Most  search  lor  incumbrances,  229. 

Liability  of,  to  client,  in  respect  of  corenants  in  conveyance,  258. 

Vendor's,  has  no  lien  on  conveyance  for  costs,  267. 

Of  trastees,  parchase-money  should  not  be  paid  to,  310. 

Unnecessarily  preparing  cannot  claim  costs  of  conveyance,  340. 

Bill  of,  for  costs,  taxation,  dtc  ,  of,  ib.,  et  seq. 

Conveyance,  dbc.,  procured  from  client  id  absence  of)  set  aside,  373. 

Notice  to,  is  notice  client,  402,  413. 

Of  party  conducting  sale  under  decree,  is  considered  as  acting  for  all 
parties,  551. 

Deposit  ordered  to  be  paid  to,  553. 
SON.    See  Advancement,  Family  Arrangement. 

Of  trustee  may  purchase  trust  estate,  20. 

Vendor  not  generally  ordered  to  procure  concurrence  of,  496. 
SPECIAL  CONDITIONS.    See  Conditions. 
SPECIALTY  DEBT. 

Purchaser  from  heir  or  devisee  need  not  see  to  payment  oQ  292. 

Purchase-money  ordered  to  be  paid,  is  provable  as,  535. 
See  Ch.  XVIII. 
SPECIFIC  PERFORMANCE.    See  Ch.  XIX. 

Relation  of  trustee,  purchasiDg,  can  enforce,  20. 

Assignee  of  insolvent,  selling  below  reserved  price,  can  enforce,  35. 

Fiduciary  vendors  are  liable  to  costs  in  suit  for,  38. 

Right  to.  how  affected,  by  statements,  &c.,  before  sale,  Ch.  III. 
by  particulars  and  conditions  of  sale,  Ch.  IV. 

Return  of  deposit,  when  directed  in  suit  for,  88,  538. 

Liability  or  right  of  either  party  to,  at  time  of  his  death  before  comple- 
tion, is  the  test  of  the  rights  of  his  representatives,  121  to  128. 

Costs  of  suit  for,  not  recoverable  as  damages  at  Law,  446. 

Suit  for,  and  action,  plaintiff  must  elect  between,  456. 
SPECULATION. 

Property  bought  for  purposes  of,  does  not  survive  in  Equity,  433. 
SPORTING. 

Right  of,  over  estate,  does  not  admit  of  compensation,  52,  506. 
when  a  right  of  profit  a  prendre^  185. 
STAMPS. 

On  agreements,  109,  et  seq. 

Presumption  respecting,  in  case  of  lost  instrument,  110, 161. 

Examined  copies  of  Court  roll,  do  not  require,  151,  n. 

On  conveyance,  254  to  257,  and  325  to  334. 

On  memorial  of  registration,  319. 

On  copies  of  Court  roll,  steward  has  affixed,  330. 

Production  of  agreement,  for  stamping,  when  compelled,  453. 

Need  not  be  alleged,  in  bill,  471. 
STATEMENTS. 

In  oonditionsj  must  be  proved.  73. 
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STATUTE  OF  FRAUDS. 

Auctioneer  is  an  agent  within,  83. 

What  sales  are  wiihin,  91. 

Written  agreement,  when  necessary  under,  91  to  96. 

What  a  sufficient  agreement  within,  97  to  105. 

What  signature  sufficient,  105  to  108. 
STATUTE  OF  LIMITATIONS. 

General  provisioos  of,  188  to  198. 

Purchaser  must  accept  title  under,  semble^  199. 

Possession  under,  bars  the  right  and  not  only  the  remedy,  200. 
STATUTORY. 

Forms  of  conveyance,  ineligible,  247. 
STATUTORY  OWNERS. 

Enabled  to  sell,  6. 

Who  are,  27. 

May  sell,  within  what  time,  28. 

Can  sell  only  for  gross  sum,  35. 

Cannot  fix  the  price,  except  provisionally,  36. 

As  to  covenants  for  title  by,  260,  261. 

Refusal,  &c.,  of,  to  convey,  purchaser's  remedies  in  case  of,  275. 

Payment,  &c.,  of  purchase-money,  on  sale  by,  311  to  313. 

Costs  on  sales  *by,  336,  et  seq. 

Rights  of  pre-emption  of,  under  Lands  Clauses  Consolidation  Act,  359. 
STATUTORY  REMEDY.    See  Mandamus. 
STEWARD. 

Obtaining  lease  from  employer,  must  prove  its  fairness,  18. 

Of  manor,  whether  evidence  of  hand-writing  of,  can  be  required,  150. 

Custom  for,  to  prepare  all  surrenders,  valid,  245. 

Is  to  indorse  acknowledgment  on  deed  of  consent,  by  protector  of  set- 
tlement of  copyholds,  322. 

Is  to  enter  assurances  on  court  rolls,  323,  324. 

Fees  of,  324,  330,  335. 

Are  not  taxable  under  6  &  7  Vict  c  73,  342. 

Is  to  deliver  stamped  copies  of  Court  roll,  330. 

Not,  as  such,  to  be  made  party  to  suit,  465. 
STIPULATION.    See  Promise. 

Material,  under  agreement,  inability  of  plaintiff  to  perform,  a  defence 
in  equity,  515. 
STOCK. 

Consideration,  now  pays  ad  valorem  duty,  256,  328. 

Contract  for  sale  of,  not  specifically  enforced,  459. 
STOCK  OF  DESCENT. 

Presumption  respecting,  169. 
STRANGER. 

When  liable  for  misrepresentaiion,  45. 
or  for  slander  of  title,  47. 
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STRANGER— con/inM«(i. 

To  coDtract,  equities  under,  cannot  be  enforced  against,  before  convey- 
ance, 115. 
not  generally  a  proper  party  to  suit,  466. 

Agreement  brought  about  by,  with  fraudulent  object,  yet  valid  as  be- 
tween parties,  493. 
SUB-LESSEE. 

Has  implied  notice  of  title,  of  immediate  and  original  lessors,  409. 
SUBMISSION. 

By  defendant  to  plaintiff's  demand,  its  effect  on  costs,  545. 
SUB-PURCHASER. 

With  notice  of,  is  affected  by  incapacity  of  original  purchaser,  2S. 

vendor^s  lien  is  valid  against,  345. 

Cannot  vary  condition  of  sale,  &c.,  as  against  original  purchaser.  50. 

Stamp  duty  on  conveyance  to,  330. 

Not  a  necessary  party  to  suit  for  specific  performance  of  orii^inal  con- 
tract, 470. 

On  sale  by  Court,  before  confirmation,  rule  as  to,  555. 
SUBSEQUENT. 

Events,  do  not  afiect  trustees'  power,  or  want  of  power  to  give  receipts, 
semble^  286,  et  seq. 

Title,  acquired  by  vendor,  &c.,  he  must  convey  to  purchaser,  383. 

Enrolled  assurance,  under  3  &  4  Will.  IV.  c.  74,  confirms  prior  void- 
able estate,  385. 

Acts,  &c.,  what  may  rebut  presumption  of  advancement,  439. 
SUBSTITUTION. 

Of  purchaser  from  Court,  on  what  terms  allowed,  561* 
SUBTERRANEOUS. 

Entry,  by  Railway  Company,  before  payment  or  deposit,  illegal,  224. 
SUIT. 

In  equity,  a  disturbance,  367. 

is  within  3  &  4  Will.  IV.  c.  27, 188, 198, 

Commencement  of,  what  is,  188,  n. 

Pendency  of,  whether  an  objection  to  title,  525. 
SUPERFLUOUS. 

Lands,  taken  by  Railway  Company,  right  of  vendor,  in  respect  of. 
359. 
SURETY. 

Joining  in  bill,  note,  or  bond,  whether  vendor's  lien  affected,  347. 
SURFACE. 

Deficiency,  on  sale  of  woods,  what  compensation  for,  309. 
SURPRISE. 

When  a  ground  for  rescinding  executed  contract,  354. 

Not,  in  general,  a  ground  for  enforcing  parol  variation,  483. 

A  ground  of  defence  in  Equity,  482,  492,  et  seq,t  510. 

Not  a  ground  for  opening  biddings  afler  confirmatioD,  560. 
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SURRENDER.    See  Steward. 

or  lease,  agreement  for,  when  to  be  in  writing,  93. 

or  copyholds,  when  presamed,  159, 160. 

Of  satisfied  terms,  when  presumed,  160,  n. 

Vendor  of  copyholds  must,  if  possible,  make  in  person,  269. 

Purchaser  of  copyholds,  pays  for,  335. 
SURVEY. 

Of  estate,  expenses  of,  allowed,  on  opening  biddings,  558. 
SURVEYOR. 

Valuation  of  estate  by,  falsely  asserted,  its  effect,  44. 
SURVIVORSHIP.    See  Joint  Porchasers,  Vacancy. 

Presumption  as  to,  173, 174. 
SUSPICION. 

Mere,  of  fraud,  is  not  notice,  411. 

Nor  ground  of  objection  to  title,  525. 
TAIL.    See  Tenant  in  Tail. 

Estate  in,  and  remainders  on,  how  affected  by  3  d&  4  Will.  IV.  c.  27, 
194  to  196, 197. 

How  affected  by  judgments,  231.  234,  236. 

Contract  for  sale  of)  not  enforced  against  issue  or  remaindermen,  463. 
TAXATION. 

Of  costs,  under  6  dt  7  Vict.  c.  73,  340,  el  seq. 

under  the  Court's  general  jurisdiction,  343. 
under  8  &  9  Vict  c.  119,  ib. 
TENANCY. 

Of  purchaser,  how  affected  by  contract,  119. 
ceases,  on  conveyance,  387. 

Notice  of,  is  notice  of  tenant's  interests,  229,  408. 
but  not  of  lessor's  title,  410. 

Past,  notice  of,  is  not  notice  of  tenant's  interests,  t^. 

Of  vendor,  notice  of,  is  no  notice  of  lien,  when,  411. 
TENANT. 

Agreement  with,  when  within  Statute  of  Frauds,  92  to  95. 

Deteriorating  acts  of,  vendor  is  liable  for,  307. 

Vendor  ejecting,  purchaser  may  claim  compensation,  ib. 

Occupying,  purchaser  being,  may  claim  compensation  for  misdescrip- 
tion, ib. 

Notice  to,  to  pay  rent,  a  disturbcmce,  367. 

Liability  of,  to  purchaser  of  reversion,  386. 

What  acts  by,  are  a  part  performance,  477,  et  seq. 
TENANT  AT  WILL. 

How  affected  by  Statute  of  Limitations,  191. 

Who  is,  within  the  statute,  191,  222. 
TENANT  FOR  LIFE. 

May  purchase  from  trustees  of  settlement,  20. 

Right  of,  to  rents  of  estate  directed  to  be  sold,  31. 

Power  of,  to  consent  to  sale,  how  affected  by  alienation,  charges,  dtc. 
35,  n. 
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TENANT  FOR  LIFE— conlinued. 

Actaal  or  imminent  death  of,  must  be  disclosed  by  intended  purchaser  of 

reversion,  46. 
Death  of,  after  contract,  gain  by,  belongs  to  purchaser  of  reyersion, 

116. 
Liability  of,  to  covenants  for  title,  260,  261. 

And  reversioner,  sale  by,  is  treated  as  of  an  estate  in  possessbn,  355. 
May  sue  for  breach  of  covenants  for  title,  366. 
Remainderman  has  no  claim  on  damages  recovered  by,  377. 
Concurrence  of,  in  settlement,  when  a  consideration,  421,  423. 
Contract  by,  under  power,  enforced  against  remaindermen,  461. 

not  under  power,  trustees  ibr  sale  need  not  adopt,  4^. 
Under  vendor's  will,  a  necessary  party  to  suit,  469. 
Not  compelled  to  procure  a  title,  491,  499. 
When  not  compelled  to  convey  partial  interest,  499,  501,  eVseq. 
May  buy,  on  sale  by  Court,  551. 
TENANT  FROM  YEAR  TO  YEAR. 

How  affected  by  Statute  of  Limitations,  192. 
TENANT  IN  COMMON. 

One  purchasing  of  another,  what  abstract  to  be  fumisbed,  134. 
Possession  of  one,  does  not  save  right  of  another,  193. 
Must  perform  the  contract  for  sale,  as  respects  his  own  share,  501. 
TENANT  IN  TAIL. 

In  possession,  whether  abstract  showing  vendor  to  be,  shows  a  good 

title,  133. 
Statutory  bar  against,  its  effect  on  issue  and  remaindermen,  194  to 

197. 
Assurances  by,  321,  322. 

Induced  by  fraud  to  bar  the  entail,  remedy  of  remaindermaa,  358. 
Confirmation  of  voidable  estate  by,  385. 
^Contract  by,  does  not  bind  issue  or  remsundermen,  394,  463. 
In  remainder,  decreed  to  convey  base  fee,  and  covenant  to  bar  remain- 
ders when  practicable,  498. 
TENDER. 

By  mortgagor,  necessary  to  prevent  sale  by  mortgagee,  33. 

Of  payments  of  annuity,  when  material  to  rights  of  purchaser  on  death 

of  cesluis  que  vie,  117. 
Of  conveyance  and  purchase- money,  by  purchaser,  before  action,  449. 
TENURE. 

Misstatement  of,  does  not  admit  of  compensation,  63,  504. 

Lands  of  every,  except  ancient  demesne,  are  included  in  1  dt  2  VkL  c 

110,  s.  13,237. 
Variation  in,  is  a  breach  of  covenant  for  seisin  in  (ee,  367. 
TERMS.  See  Evidence. 

.  Of  contract  must  be  fixed  by,  or  deducible,  from  written  agreement. 

101,  et  seq, 
plaintiff;  how  far  bound  to  show,  481. 
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TERM  FOR  YEARS.    See  Lease,  Leasehold,  Married  Woman. 
Bequest  of,  how  affected  by  purchase  of  reversion,  128. 
Old,  what  title  to,  must  be  abstracted,  139. 
Satisfied,  title  to,  must  be  abstracted,  136. 

assignment  or  surrender  of,  when  presumed,  160. 
act  for  dispensing  with  assignment  of,  its  effect,  248. 
protected  purchaser,  without  notice,  from  judgments,  232. 
aliler^  under  new  law,  234. 
Beneficial,  how  affected  by  judgments, -231,  el  seq. 
Termor,  contracting  to  sell  the  fee,  must  assign,  501. 
Instead  of  fee,  purchaser  need  hot  accept,  504. 
Nor  short  instead  of  long,  505. 
TIMBER.      ' 

What  trees  are,  61. 

Ornamental,  effect  of  felling,  11, 116,  224. 

Standing,  trustees  must  sell  with  estate,  33. 

Condition  for  payment  for,  61. 

Agreement  for  sale  of,  when  to  be  in  writing,  94. 

Felled,  &c.,  aAer  contract,  belongs  to  purchaser,  116,  306. 

Fall  of,  by  purchaser  in  possession  before  payment,  restrained,  118, 220. 

a  re£i8on  for  purchase-money  being  paid  into  Court,  516. 
Price  of,  is  subject  to  stamp  duty,  as  part  of  the  consideration,  255, 327. 

interest  upon,  when  payable  during  delay,  295,  et  seq. 
Compensation  for  surface  deficiency,  on  sale  of  timber  estate,  308. 
Standing,  on  sale  of,  by  Court,  separately  from  estate,  a  deposit  is 

usually  required,  552. 
Price  of,  included  as  part  of  price  of  estate,  on  opening  biddings,  556. 
TIME. 

What,  allowed  for  election  by  infant  purchaser,  10. 

for  impeaching  purchase  by  trustee,  &c.,  25. 
For  sale  by  fiduciary  vendors,  27  to  31. 

For  delivery  of  abstract,  and  completion,  conditions  as  to  58, 72, 131. 
For  objecting  to  title  conditions  limiting,  70  to  72, 146. 

may  be  used  by  fiduciary  vendor,  77. 
For  acceptance  of  offer,  105. 
Of  death,  presumption  as  to,  173. 
Registers  when  evidence  of,  176. 
For  examination  of  deeds,  147,  202. 
Essential  at  Law,  and  when  in  Equity,  208  to  215,  456. 
Its  effect  in  considering  the  sufficiency  of  acts  of  part  performance,  478. 
What  lapse  of,  sufiident  to  bar  relief  in  Equity,  514. 
For  sale  by  Court,  549. 

Fixed  for  sale  by  author  of  trust,  Court  cannot  in  general  anticipate 
651,671. 
TITHE. 

What  title  to,  should  be  abstracted,  139. 
Commutation  of,  181. 

107 
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TITH£--coiiiiiiiMtf. 

Exemptioo  from,  or  modos,  how  proved,  182. 
How  affected  by  Statute  <^  Limitatbofl,  183, 188. 
How  ailected  by  jadgroentB,  231, 233;  235. 
Liability  to,  a  &tal  defect,  if  estate  sold  as  tithe-free,  506. 
Unleai  freedom  froiiL  tithe  seems  to  have  been  no  part  of  the  indooe- 
ment  to  the  pnichase,  509,  sed  fu. 
TITHE-FREE. 

Tithe  to  estate  sold  aa.  140. 
TITLE.    See  Time. 

Fidodary  vendors  must  show  a  marketable,  37. 

As  to  disdosare  of  defects,  &c.,  in  by  vendor,  41. 

Want  oi^  to  material  part  of  estate,  64. 

Conditions  respecting,  66  to  72,  74  to  78. 

'*  Satisfactory,'*  means  '^  marketable,"  71. 

Purchaser  claiming  accruing  benefit  to  estate,  when  bound  to  aeoept 

117. 
When  perfect,  131  to  134. 

What  to  be  abstracted,  in  various  cases,  134  to  140. 
Abstracted,  aeoeptanoe  of,  its  effect,  149. 
Defects  in  client's,  not  to  be  disck)sed  to  another  client,  149. 
Under  Tithe  Commutation,  Prescription,  and  Limitations  Act^  181  to 

200. 
Objections  to,  negotiationB  upon,  and  waiver  oC  215  to  220. 
PoesesBion,  when  a  waiver  of  objections  to,  219. 
Waiver  of  objections  to,  by  acts  of  ownership,  220  to  223. 
Fidodary  vendors,  whether  bound  to  covenant  for,  262. 
Owners  or  incumbrancers  not  making,  power  of  purchasers  under  Lands 

Ckoses  Consolidation  Act,  1845,  276,  283. 
As  to  payment  of  interest  during  delay  in  making  out,  293  to  302. 
Affidavit  of,  on  petition  for  payment  of  purchaae-money  out  of  Court, 

312. 
To  land  proposed  for  reinvestment,  must  be  examined  by  Master,  313L 
Statutory  vendor's  costs  of  making  out,  Railway  Companies,  4bc,  pay, 

336. 
Defects  in,  vendor  until  conveyance  must  make  good,  281. 

purchaser's  general  remedies  for,  after  oonvejranoe,  depend 

on  vendor's  covenants,  363. 
purchaser  neglecting  to  investigate,  haa  notice  ot,  406,  406. 
Defective,  purchaser  accepting,  through  fraud  of  vendor,  i elieved,  379. 
New,  acquired  by  vendor,  purchaaer's  r^t  to^  383^  384. 
Lessor's,  leasee  has  notice  ofj  409. 

how  far  purchaser  from  leasee  baa  nolaee  of,  410. 
Want  of)  contract  going  off  through,  purchaser  can  cbim  what  damsges 
447. 
whether  he  is  liable  for  use  and  oMnp^\Ym^  449. 
Time  for  showiiig,  in  action  at  Law,  457. 
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TITLE— con/inuerf. 

Equitable  objections  to,  entertained  at  Law,  ib. 

Want  of,  in  plaintiff,  when  a  defence  on  the  ground  of  non-mutuality, 
494,  et  seq. 
when  a  vendor's  defence,  498  to  504. 
when  a  purchaser's  defence,  504  to  510. 

Reference  of,  and  proceedings  thereon,  519  to  523. 
on  purchase  under  decree,  562,  572. 

What  may  be  required  on  reference,  523  to  527. 

or  by  purchaser  under  decree,  562. 

Bad,  purchaser  afler  great  delay  not  forced  to  accept,  531. 

Costs,  bow  affected  by  questions  of,  540,  et  seq, 
TOMBSTONE. 

Evidence  of  pedigree,  178. 
TOWN. 

What  is  a,  359,  n. 
TRADE. 

In  contract  for  property  connected  with,  time  generally  essential  in 
Equity,  209,  210. 

Vendors  held  to  carry  on,  at  their  own  risk,  297. 

Property  purchased  for  purposes  oC  does  not  survive  in  Equity,  432, 
ei  seq* 

Usage,  evidence  of,  in  explanation  of  agreement,  452. 
TRADITIONARY  EVIDENCE. 

Receivable  in  matters  of  pedigree,  177  to  179. 
TRAITORS. 

How  far  disqualified  to  sell  or  buy,  6, 13. 
TRANSFER. 

Written,  of  parol  agreement,  when  a  valuable  consideration,  93. 
TREATY. 

For  purchase,  relative  duties  of  parties  during,  39  to  47. 

And  agreement  test  of  difference  between,  104. 
TRUST. 

When  not  to  be  disclosed  on  abstract,  144. 

How  affected  by  Statute  of  Limitations,  190, 191. 

Vendor's  lien  for  purchase-money,  is  not  an  express,  190,  n.,  345. 

Estates  held  in,  how  affected  by  judgments,  231,  et  seq. 

Property,  improperly  sold,  becomes  reimpressed  with,  when,  426. 

Dedarations  of,  and  agreements,  distinguished,  435. 

Resulting,  on  purchase  in  name  of  stranger,  \Z5yeiseq, 
TRUSTEE.    See  Tenant  por  Life. 

Purchases  by,  voidable,  rules  as  to,  19  to  26. 

As  to  sales  by,  27  to  38. 

Inquiry  of,  and  notice  to,  as  to  incumbrances^  and  of  completion,  43, 
228,  325, 393. 

Cannot  allow  compensation  for  his  own  mistakes,  65. 

Use  of  special  conditions  by,  whether  allowable,  76  to  78. 
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TRUSTEE— con/tJitfeJ. 

Acting  as  aoctKHieer,  caoDOt  charge  commissioii,  82. 

Of  estate,  vendor  is,  for  parchaser  after  contract,  114. 

ProriaioDs  respecting,  in  Statute  of  LimitationSj  190,  191. 

Acknowledgment  of  title  by,  bare  cestui  que  tmstj  193,  n. 

Covenants,  on  sale  by,  261.  262. 

Bound  to  oonyey  at  request  of  cestui  que  trusty  276. 

Conveyance  from,  under  Trustee  Act,  1850.    See  Contetance. 

Pnfcbaser  from,  when  boand  to  see  to  application  of  parchase-money. 
283  to  292. 

Porcbase-money,  how  to  be  paid,  on  sale  by,  310. 

Can  make  good  title  to  purchaser  without  notice,  390. 

Legal  estate  got  in  from,  when  available,  391. 

Contract  by,  enforced  against  cestuis  que  trusty  unless  it  be  in  bieadi 
of  trust,  463. 

Agreement  by,  to  exonerate  estate,  not  enforced  against,  491. 
TRUST-MONEY. 

Purchaser  when  liable  to  see  to  application  of,  283  to  292. 

Land  purchased  with,  becomes  impressed  with  trust.  441,  442. 

Evidence  of  purchase  with,  441 ;  and  see  Trench  v.  Harrison^  17  Sim. 
111. 
UNASCERTAINED. 

Cestuis  que  trust,  trustees  for  can  give  receipts,  284. 

Interest  under  expected  inclosnre  award,  sale  of,  at  inadequate  price, 
supported,  511. 
UNAVOIDABLE. 

Obstacle,  whether  delay  in  making  out  title  is  an.  299. 
UNAUTHORIZED. 

Agent,  acts  of,  may  be  adoptod,  when,  86. 

Acts,  by  agent,  bind  principal,  when,  84. 

Agreement  by  agent,  his  liability  on,  85. 
UNCERTAINTY. 

In  material  terms  of  agreement,  fatal,  101,  102,  481. 

Of  amount  of  consideration,  whether  material,  as  respects  the  question 
of  adequacy,  354,  511. 
UNDERLEASE.    See  Sub-lessee. 

Effect  of  agreement  by  lessor  to  purchase,  129. 

Instead  of  lease,  purchaser  need  not  accept,  504. 
UNDERTAKING. 

For  delivery  of  possession,  not  enforced  in  Equity,  210. 

By  solicitor,  for  payment  of  costs,  enforced  summarily,  205. 
UNTENABLE. 

Objections  made  and  persisted  in,  vendor,  under  condition,  may  rescmd 

'  contract,  71. 

Requisitions,  danger  of^  216. 
USAGE. 

Modem,  may  show  what  passed  under  ancient  grant,  167,  a. 
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USE  AND  OCCUPATION. 

Purchaser,  when  liable  for,  119,  222,  448. 

may  sue  for,  when,  120,  223,  387. 
USUAL. 

Covenants,  what  are,  259. 

should  not  be  described  as,  in  particulari,  75. 
USURY. 

Condition  for  payment  of  rent,  in  lieu  of  interest,  is  not,  60. 
VACANCY. 

Occurring,  pending  contract  for  sale  of  advowaon,  117. 

In  trust,  directed  to  be  filled  up,  whether  surviving  trustees  can  give 

receipts,  290. 
Of  possession,  no  notice  of  vendor's  want  of  title,  411. 
VALUATION. 

As  to  hxing  price  of  land  by,  under  Lands  Clauses  Consolidation  Act, 

36. 
Misstatement  of  by  vendor,  its  effect,  44. 
Of  timber  and  fixtures,  as  to  interest  on  amount  of,  295, 296. 

amount  of,  is  subject  to  ad  valorem  duty,  and 
must  be  stated  in  conveyance,  255,  327. 
VALUE. 

Alteration  in,  afler  contract,  116, 117. 
Fluctuating,  of  property,  may  make  time  essential,  209. 
Relative,  of  covenants.  Court  will  not  determine,  418. 
VALUERS. 

Under  Common  Inclosure  Act,  cannot  buy  lands  in  parish,  17. 
VARIATION.    See  Funds. 

Parol,  of  conditions,  &c.,  generally  inadmissible,  49. 
Of  contract,  by  aactioneer  or  agent,  81,  86. 
Of  offer,  in  reply,  amounts  to  a  refusal,  105. 
Parol,  of  contract,  inadmissible  at  Law,  451,  456. 

whether  admissible  on  behalf  of  plaintiff  in  Equity,  483. 
is  admissible  on  behalf  of  defendant  in  Equity,  484  to  488. 
proved  by  defendant's  agent,  plaintiff  allowed  to  take  decree 

with,  533. 
offered  by  bill,  defendant  may  elect  to  take  decree  with,  534. 
proved  by  defendant,  he  may  take  a  decree  with,  when,  ib. 
VERBAL. 

Declarations  at  sale,  their  effect,  49,  50. 
Appointment  of  agent,  inexpedient,  83. 
Agreements.    See  Statdtb  of  Frauds. 
Enlargement  of  time,  bad  at  law,  213,  456. 

Waiver  of  contract  not  under  seal,  whether  a  defence  in  at  Law,  or  in 
Equity,  455j  514. 
VERIFICATION. 

Of  abstract,  vendor's  liability  respecting,  65. 
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VERIFICATION— coirfmikrd. 

Dot  excluded  by  condition  against  production,  67.  I 

Condidone  respecting,  67  to  69. 

Should  be  at  vendor's  expense,  on  sale  in  lots,  70,  77. 

What  evidence  necessary  for,  149  to  200. 

Delay  in,  effect  oij  as  to  interest,  302. 
VEXATIOUS. 

Re-investments,  costs  of,  not  allowed,  339,  n. 

Objections  to  title,  reference  refused,  on  ground  of)  521. 

Conduct  its  efiect  on  costs,  541. 
VOIDABLE. 

And  void  assurances  by  infant,  distinguished,  2,  n. 

Estate,  created  by  tenant  in  tail,  how  confirmed,  385. 

Or  void,  agreements,  dbc.,  purchaser  how  far  bound  by  notice  of!  416, 
419. 

Leases,  whether  vendor  may  set  aside,  for  his  own  benefit,  418. 
VOLUNTARY. 

Trust  for  payment  of  creditors,  whether  within  the  3  &.  4  WHL  lY.  c 
27, 8.  25, 190. 

Settlements,  Law  respecting,  420,  et  stq. 

Settlor,  selling,  specific  performance  can  be  enforced  against,  but  not 
by  him,  462, 490. 
VOTES. 

Splitting,  bona  fide  purchase  with  view  to,  valid,  113. 
WAIVER. 

Of  time  fixed  for  delivery  of  abstract,  146.  ' 

generally,  213,  214. 

Of  title,  and  objections  to  title,  215,  221, 246. 

Verbal,  of  parol  contract,  whether  sufficient  at  Law,  455. 

Of  contract,  what  sufficient  as  a  defence  in  Equity.  514.  ' 

Of  title,  whether  to  be  alleged  in  bill,  471. 
no  reference  directed.  521. 
WARRANT  OF  ATTORNEY. 

Judgment  under,  and  insolvency  of  debtor,  236. 
WASTE. 

Conditions  on  sale  of  land  formerly  being,  74,  75. 

Strips  of,  presumption  as  to  ownership  of,  168. 

By  purchaser  in  posaessbn,  restrained,  118,  518. 

a  ground  for  purchase-money  being  paid  into  Court,  516. 
WATER. 

Rights  of,  title  to,  imder  PrescriptioD  Act,  184  to  188. 
WATERCOURSE. 

Law  respecting,  184,  n. ;  and  see  Attomey'-General  v.  Cetforaliam  •f 
Plymouth^  9  Beav.  67. 

Title  to,  under  Prescription  Act,  184  to  188. 
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WATERCOURSE— con«ntiCd. 

Existence  of,  ivith  right  for  stranger  to  open,  does  not  admit  of  compen- 
sation, 64,  506. 
WATERWORKS  COMPANY. 

*     Agreements  to  sell  or  conveyance  to,  does  not  include  mines,  &.C.,  unless 
named,  62,  97,  258. 

WAY. 

Rights  of,  undisclosed,  52,  54,  64,  379,  509. 

title  to,  under  Prescription  Act,  184  to  188. 
Necessary,  obstruction  of,  a  disturbance,  367. 
WEDLOCK. 

Child  born  in,  is  presumably  legitimate,  169. 
WEIGHTS  AND  MEASURES. 

Statutory  meaning  of  expressions  referring  to,  not  alterable  by  evidence 
of  usage,  &C.,  452. 
WHARF. 

And  jetty  sold,  and  no  title  to  jetty,  506. 
WIDOW.    See  Married  Woman. 

Settlement  by,  before  marriage,  on  children  by  former  husband,  not 
fraudulent,  424. 
WIFE.    See  Married  Woman. 

Of  vendor,  holding  deeds,  not  a  proper  party  to  suit  for  specific  per- 
formance, 204. 
Purchase,  in  name  of,  an  advancement  437,  et  seg. 
Vendor  whether  compellable  to*  procure  concurrence  of,  498. 
WILFUL. 

Default,  as  respects  liability  to  interest,  299. 

what  is,  299,  n.  337,  n. ;  see  Account,  Default. 
Refusal,  &c.,  of  statutory  owners,  Railway  Companies  do  not  pay 
costs  occasioned  by,  337. 
WILL. 

Greneral  devise  in,  an  insufiicient  root  of  title,  141. 
Copy  of,  should  accompany  abstract,  when,  145. 
What  evidence  of,  required,  157. 
When  to  be  proved  in  Equity,  158, 164, 468. 
When  to  be  produced  as  negative  evidence,  165, 264. 
Not  afi*ecting  the  estate,  received  as  evidence  of  intestacy,  168. 
Proved,  vendor  must  verify  abstract  by  ofiice  copy  of,  202. 
Registration  of,  afler  time  fixed  by  Statute,  effect  of,  319,  400. 
Whether  purchaser  can  claim  copy  of,  on  completion,  316. 
Purchaser's;  how  affected  by  contract,  see  Ch.  VII. 

or  by  conveyance,  387. 
•WINDFALLS. 

Af\er  contract  belong  to  purchaser,  116. 
WITHDRAWAL. 

Of  unaccepted  offers,  admissible,  104. 
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WITNESS.     Sec  Attesting  Witness. 

Signature  as,  its  effect,  107. 
WOODLAND. 

CofDpeosatioQ  fat  surface  deficiency,  oo  sale  of,  308. 
WRONGFUL. 

CbuiDi  &c,  when  a  breach  of  covenants  (or  title,  367. 
YARD. 

Sold  with  house  and  no  titJe  to,  61. 
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